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AMENDMENTS   TO   RULES.* 

IN  THE  UNITED  STATES  CIRCUIT  COURT  OF  APPEALS 
FOR  THE  THIRD  CIRCUIT. 


PER  CURIAM. 

,    January  18,  1908.    Rule  23,  and  the  order  of  March  18,  1895,  relat- 

uig  thereto,  are  amended  as  follows : 

(1)  By  inserting  in  paragraph  1  of  said  rule,  after  the  words,  "The 
parties  may  stipulate  in  writing  that  parts  only  of  the  record  shall  be 
printed"  the  words,  "or  that  any  number  not  less  than  ten  printed  copies 
of  patents  and  other  exhibits  may  be  furnished." 

(2)  Bv  substituting  for  the  words  "ten  days,"  as  they  occur  in  the 
order  of  March  18, 1895,  the  words  "fifteen  days." 

*^or  rule  as  previoosly  amended,  see  150  Fed.  lii,  79  C.  C.  A,  Ixlv. 
^CCJi  (111)* 
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JUDGES 


OP  THE 


UNITED  STATES  CIRCUIT  COURTS  OF  APPEALS  AND  THE 
CIRCUIT  AND  DISTRICT  COURTS. 


FIRST  CIRCUIT. 

Hob.  outer  WBNDBLL  HOLMES,  Circuit  Justice Waahlncton,  D.  C. 

Hot.  la  BARON  B.  COLT,  Circuit  Judge ProTidance.   R.   I. 

Hon.  WILLIAM  L.  PUTNAM,  Circuit  Judge PortUnd,  Me. 

Hon.  FRANCIS  C.  LOWELL,  Circuit  Judge Boaton,  Mam. 

Hon.  GLARBNCB  HALE,  District  Judge.  Maine Portland,  Me. 

Hon.  FREDERIC  DODGE,  District  Judge.  Massachusetts Boston,  Mass. 

Hon.  BDOAR  ALDRICH,  District  Judge,  New  Hampshire Littleton,  N.  H. 

Hon.  ARTHUR  L.   BROWN,  District  Judge.  Rhode  Island Providence,  R.   L 

SECOND  CIRCUIT. 

Hon.  RUFUS  W.  PBCKHAM,  Circuit  Justice Washington,  D.  C. 

Hon.  B.  HENRY  LACOMBE,  Circuit  Judge New  York,  N.  Y. 

Hon.  ALFRED  C.  COXE,  Circuit  Judge Utlca,  N.  Y. 

Hon.  HENRY  G.  WARD,  Circuit  Judge New  York,  N.  Y. 

Hon.  WALTER  C.  NOYES,  Circuit  Judge  New  London,  Conn. 

Hon.  JAMBS  P.  PLATT,  District  Judge,  Connecticut Hartford,  Conn. 

Hon.  THOMAS  L  CHATPIBLD.  District  Judge.  B.  D.  New  York Brooklyn,  N.  Y. 

Hon.  GEORGE  W.  RAY,  District  Judge,  N.  D.  New  York Norwich,  N.  Y. 

Hon.  GEORGE  B.  ADAMS,  District  Judge.  S.  D.  New  York New  York,  N.  Y. 

Hon.  GEORGE  O.  HOLT,  District  Judge,  S.  D.  New  York New  York.  N.  Y. 

Hon.  CHARLES  M.  HOUGH.  District  Judge,  S.  D.  New  York New  York,  N.  Y. 

Hon.  JOHN  R.  HAZEL.  District  Judge,  W.  D.  New  York Buffalo,  N.  Y. 

Hon.  JAMBS  L.  MARTIN.  District  Judge.  Vermont Brattleboro,  Vt 

THIRD  CIRCUIT. 

Hon.  WILLIAM  H.  MOODY,  Circuit  JusUce Washington,  D.  C. 

Hon.  GEORGE  M.  DALLAS,  Circuit  Judge Philadelphia,  Pa. 

Hon.  GEORGE   GRAY,   Circuit  Judge Wilmington.    Del. 

Hon.  JOSEPH  BUFFINGTON.  Circuit  Judge PltUburgh,  Pa. 

Hon.  EDWARD  G.  BRADFORD,  District  Judge,  Delaware Wilmington.  DeL 

Hon.  WILLIAM  M.  LANNING,  District  Judge.  New  Jersey Trenton.  N.  J. 

Hon.  JOSEPH   CROSS,  District  Judge,  New  Jersey   Elizabeth,   N.  J. 

Hon.  JOHN  B.  McPHERSON,  District  Judge,  E.  D.  Pennsylranla PhlladelphU,  Pa. 
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Hod.  JAMES  B.  HOLLAND.  District  Judge,  B.  D.  PeniurlTanla Philadelphia,  Pa. 

Hon.  ROBERT  WODROW  ARCHBALD.  DittHct  Judg«,  M.  D.  Penns7lv&nU..Scraiitoo.  Pa. 
Hon.  NATHANIEL  EWINO,  DUtrlct  Judge.  W.  D.  Pennsylranla Pittsburgh,  Pa. 


FOURTH  CIRCUIT. 

Hon.  MELVILLE  W.  FULLER.  Circuit  Justice Washington,  D.  C. 

Hon.  NATHAN  GOFF.  Circuit  Judge Clarksburg.  W.  Va. 

Hon.  JETER  C.  PRITCHARD,  Circuit  Judge Asheville.  N.  C. 

Hon^  THOMAS  J.  MORRIS.  District  Judge.  Maryland BalUmora.  Md. 

Hon.  THOMAS  R.  PURNELL.  DUtrlct  Judge,  B.  D.  North  Carolina Raleigh,  N.  C. 

Hon.  JAMES  E.  BOYD.  District  Judge.  W.  D.  North  Carolina Greensboro,  N.  C. 

Hon.  WILLIAM  H.  BRAWLEY.  District  Judge.  E.  and  W.  D.  South  Car.  .Charleston.  S.  C. 

Hon.  EDMUND  WADDILL,  Jr..  District  Judge.  B.  D.  Virginia Richmond.  Va. 

Hon.  HENRY  CLAY  McDOWELL.  District  Judge.  W.  D.  VlrglnU Lynchburg.  Va. 

Hon.  ALSTON  O.  DAYTON,  District  Judge.  N.  D.  West  Virginia Phillppl.  W.  Va. 

Hon.  BBNJAMm  F.  KELLER.  District  Judge.  8.  D.  West  Virginia Bramwell,  W.  Va. 


FIFTH  CIRCUIT. 


Hon.  EDWARD  D.  WHITE.  Circuit  Justice Washington.  D.  C. 

Hon.  DONA.  PARDEE,  Circuit  Judge AtlanU,  Oa. 

Hon.  A.  P.  Mccormick,  circuit  Judge Dallas.  Tex. 

Hon.  DAVID  D.  SHELBY.  Circuit  Judge Huntsvllle.  Ala. 

Hon.  THOMAS   G.   JONES.   District   Judge.  N.  and  M.  D.  Alabama.... Montgomery.  Ala. 

Hon.  OSCAR  R.  HUNDLEY,  DUtrlct  Judge,  N.  D.  Alabama Birmingham,  AU. 

Hon.  HARRY  T.  TOULMIN.  DUtrlct  Judge.  S.  D.  Alabama Mobile.  Ala. 

Hon.  WM.  B.  SHEPPARD,  District  Judge.  N.  D.  Florida  Pensacola,  Fla. 

Hon.  JAMES  W.  LOCKE.  DUtrlct  Judge.  S.  D.  Florida .^ ; Jacksonville,  Fla. 

Hon.  WILLIAM  T.  NEWMAN,  District  Judge.  N.  D.  GeorgU AtianU.  Ga. 

Hon.  EMORY  SPEER.  District  Judge,  S.  D.  GeorgU Macon,  Ga. 

Hon.  EUGENE  D.  SAUNDERS,  DUtrlct  Judge,  E.  D.  Louisiana New  Orleans,  La. 

Hon.  ALECK  BOARMAN.  District  Judge.  W.  D.  LouUlana Shreveport.  La. 

Hon.  HENRY  C.  NILES,  District  Judge,  N.  and  S.  D.  Mississippi Kosciusko,  Miss. 

Hon.  DAVID  E.  BRYANT.  District  Judge,  E.  D.  Texas Sherman,  Tex. 

Hon.  EDWARD  R.  MEEK.  District  Judge,  N.  D.  Texas Dallas,    Tex. 

Hon.  WALLER  T.  BURNS,  DUtrlct  Judge.  S.  D.  Texas Houston.  Tex. 

Hon.  THOMAS  S.  MAXEY,  District  Judge.  W.  D.   Texas Austin,  Tex. 


SIXTH  CIRCUIT. 

Hon.  JOHN  M.  HARLAN.  Circuit  Justice Washington,  D.  C. 

Hon.  HORACE  H.  LURTON,  Circuit  Judge Nashville,  Tenn. 

Hon.  HENRY  F.  SEVERENS,  Circuit  Judge Kalamasoo,  Mich. 

Hon.  JOHN  K.  RICHARDS,  Circuit  Judge Cincinnati.   Ohio. 

Hon.  ANDREW  M.  J.  COCHRAN.  District  Judge,  B.  D.  Kentucky Maysvllle,  Ky. 

Hon.  WALTER  EVANS.  District  Judge,  W.  D.  Kentucky Louisville.  Ky. 

Hon.  HENRY  H.  SWAN,  DUtrlct  Judge.  B.  D.  Michigan Detroit,  Mich. 

Hon.  LOYAL  B.  KNAPPEN.  District  Judge.  W.  D.  Michigan Grand  Rapids,  Mich. 

Hon.  ROBERT  W.  TAYLER,  District  Judge,  N.  D.  Ohio Cleveland,  Ohio. 

Hon.  ALBERT  C.  THOMPSON.  DUtrlct  Judge.  S.  D.  Ohio Cincinnati,  Ohio. 

Hon.  JOHN  E.  SATER,  DUtrict  Judge.  8.  D.  Ohio Columbus,  Ohio. 

Hon.  CHARLES  D.  CLARK,  District  Judge,  E.  and  M.  D.  Tennessee.... Chattanooga.  Tenn. 
Hon.  JOHN  B.  McCALL,  District  Judge,  W.  D.  Tennessee.. ...  .*« MemphU,  Tenn. 
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SEVENTH  CIRCUIT. 

Hon.  "WILLIAM  R.  DAT,  Circuit  JusUce WMhlngton,  D.  C 

Hon.  PETER  S.  OROSSCUP»  Circuit  Judge Chicago,     HL 

Hon.  FRANCIS  B.  BAKER,  Circuit  Judge Indianapolte,  Ind. 

Hon.  WILLIAM  H.  SEAMAN.  Circuit  Judge Sheboygan.  Wis. 

Hon.  CHRISTIAN  C.  KOHLSAAT.  Circuit  Judge Chicago,  III. 

Hon.  KBNESAW  M.  LANDIS.  District  Judge,  N.  D.  Illinois Chicago,  111. 

Hon.  SOLOMON  H.  BBTHEA,  District  Judge.  N.  D.  Illinois Chicago,  111. 

Hon.  FRANCIS  M.  WRIGHT,  District  Judge,  B.  D.  Illinois Urbana,  111. 

Hon.  J.  OTIS  HUMPHREY.  District  Judge.  S.  D.  lUinoU Springfield,  111. 

Hen.  ALBERT  B.  ANDERSON.  District  Judge,  Indiana Indianapolis,  Ind. 

Hon.  JOSEPR  V.  QUARLES,  DUtrict  Judge,  E.  D.  Wisconsin Milwaukee,  WU. 

Hon.  ARTHUR  L.  SANBORN.  Dtotrict  Judge.  W.  D.  Wisconsin Madison,  WU. 


EIGHTH  CIRCUIT. 


Hon.  DAVID  J.  BREWER.  Circuit  JusUce Washington.  D.  C. 

Hon.  WALTER  H.  SANBORN.  Circuit  Judge St  Paul.  Minn. 

Hon.  WILLIS  VAN  DEVANTER,  Circuit  Judge Cheyenne,  Wyo. 

Hon.  WILLIAM  C.  HOOK,  Circuit  Judge Leavenworth,  Kan. 

Hon.  ELMER  B.  ADAMS.  Circuit  Judge St  Louis.  Mo. 

Hon.  JACOB  TRIBBER.  District  Judge.  E.  D.  Arkansas Little  Rock,  Ark. 

Hon.  JOHN  H.  ROGERS,  District  Judge.  W.  D.  Arkansas Ft  Smith,  Ark. 

Hon.  ROBERT  B.  LEWIS,  District  Judge.  Colorado DeuTer.  Colo. 

Bon.  HENRY  THOMAS  REED.  District  Judge,  N.  D.  Iowa Cresco,  Iowa. 

Hon.  SMITH  McPHBRSON,  District  Judge,  S.  D.  Iowa Red  Oak.  Iowa 

Hon.  JOHN  C.  POLLOCK.    District  Judge.  Kansas Topeka.  Kan. 

Hon.  WM.   LOCHREN,  District  Judge,  Minnesota Minneapolis.  Minn. 

Hon.  PAGE  MORRIS,  District  Judge.  Minnesota Duluth.  Minn. 

Hon.  DAVID  P.  DYER.  District  Judge.  E.  D.  Missouri St  Louis.  Mo. 

Hon.  JOHN  F.  PHILIPS.  District  Judge.  W.  D.  Missouri Kansas  City,  Mo. 

Hon.  W.  H.  MUNGER,  District  Judge,  Nebraska Omaha.  Neb. 

Hon.  THOMAS  C.  MUKGER,  DUtrict  Judge,  Nebraska Lincoln,  Neb. 

Hon.  CHARLES  F.  AMIDON,  District  Judge,  North  DakoU Fargo.  N.  D. 

Hon.  RALPH   B.    CAMPBELL,   DUtrict   Judge,  B.  Oklahoma* MoAlester,  Okl. 

Hon.  JOHN  H.  COTTERAL,  District  Judge,  W.  Oklahoma  » Guthrie,   Okl. 

Hon.  JOHN  B.  GARLAND,  District  Judge,  South  Dakota Sioux  Falls.  S.  D. 

Hon.  JOHN  A.  MARSHALL.  District  Judge,  Utah Salt  Lake  City.  Utah. 

Hon.  JOHN  A.  RINER,  DUtrict  Judge,  Wyoming Cheyenne,  Wyo 


NINTH  CIRCUIT. 


Hon.  JOSEPH  McKBNNA.  Circuit  Justice Washington,  D.  C. 

Hon.  WILLIAM  B.  GILBERT.  Circuit  Judge Portland.  Or. 

Hon.  WM.  W.  MORROW,  Circuit  Judge San  Francisco.  Cal. 

Hon.  BRSKINB  M.  ROSS.  Circuit  Judge Los  Angeles.  Cal. 

Hon.  WM.  C.  VAN  FLEET.  District  Judge,  N.  D.  California San  Francisco,  Cal. 

Hon.  JOHN  J.  DE  HAVEN.  DUtrict  Judge.  N.  D.  California San  Francisco,  Cal. 

Hon.  OLIN  WELLBORN,  District  Judge,  8.  D.  CalifomU Los  Angeles.  Cal. 

Hon.  FRANK  8.  DEITRICH.  District  Judge,  Idaho Boise,  Idaho. 

Hon.  WILLIAM  H.  HUNT,  DUtrict  Judge,  Montana Helena.  Mont 

Hon.  EDWARD  8.  FARRINGTON,  District  Judge,  Nevada Carson  City,  Nev. 

Hon.  CHARLES  B.  WOLVBRTON,  District  Judge,  Oregon Portland.  Or. 

Hen.  EDWARD  WHITSON.  District  Judge.  E.  D.  Washington Spokane.   Wash. 

Hon.  CORNELIUS  H.  HANFORD,  DUtrict  Judge,  W.  D.  Washington SeattU,  Wash. 

s  Appointed  November  16,  1907. 
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CASES  PASSED  UPON. 


Gabes  in  thx  United  States  Cibcuit  Courts  of  Appeals  which  have  been 
Passed  upon  bt  the  Supbehe  Coubt  of  the  United  States. 


American  Tobacco  Co.  v.  Werckmelster 76  C.  C.  A.  647 

Writ  of  error.    Judgment  afflrmed,    December  2, 1907.    28  Sup.  Ct  72, 

207  U.  S.  284.  62  L.  Bd.  — . 

Armour  Packing  Co.  v.  United  States 82  C.  C.  A.  135 

Writ  of  certiorari.     Judgment  affirmed,  March  16,  1908.    28  Sup.  Ct. 
428,  209  U.  8.  56,  62  L.  Bd.  •— • 

Atlantic  Trust  Co.  v.  Chapman 76  C.  C.  A.  396 

Writ  of  certiorari.     Reversed,  February  24,  1906.     28  Sup.  Ct   406, 

208  U.  S.  800.  62  L.  Bd.  — . 

Cassatt  V.  Pennsylvania  Coal  &  Coke  Co. 81  C.  C.  A.    97 

Writ  of  certiorari.    Judgment  reversed,    December  2,  1907.    28  Sup. 
Ct   110,  207  U.  S.   187,  62  L.  Bd.  — . 

Cassatt  V.  Webster  Coal  &  Coke  Co 81  C  C.  A.    97 

Writ  of  certiorari.    Judgment  reversed,    December  2,  1907.    28  Sup. 
Ct  108.  207  U.  S.  181.  52  L.  Bd.  — . 

Cherry  v.  City  Nat  Bank 75  C.  C.  A.  343 

Writ  of  error.    Judgment  affirmed,  February  24,  1908.     28  Sup.  Ct 
246,  208  U.    S.   641,  62  L.   Bd.  — . 

Cortelyou  v.  Charles  E.  Johnson  &  Co 76  C.  C.  A.  455 

Writ  of  certiorari.     Affirmed,   December  2,  1907.     28  Sup.   Ct   106. 

207  U.  8.  196.  62  L.  Bd.  — . 

Cudahy  Packing  Co.  v.  United  States 82  C.  C.  A.  135 

Writ  of  certiorari.    Judgment  affirmed,  March  10.  1906.    28  Sup.  Ct 
428,  209  U.  S.  666,  62  L.  Bd.  — . 

Dunn  V.  Lumbermen's  Credit  Ass'n 75  C.  C.  A.  241 

Appeal.     Judgment  affirmed,    February  24.   1908.     28   Sup.    Ct    335. 

209  U.  S.  620,  62  L.  Bd.  — . 

G.  &  C.  Merriam  Co.  v.  United  Dictionary  Co 76  C.  C.  A.  470 

Appeal.     Judgment   affirmed,    February   3,    1908.     28   Sup.    Ct    290. 

208  U.  8.  260.  62  L.  Bd.  — . 

Great  Northern  R.  Co.  v.  United  States 84  C.  C.  A.    93 

Writ  of  certiorari.     Affirmed,  February  24.  1908.     28  Sup.   Ct  318, 
208  U.  a  462,  62  L.  Bd.  — . 

Hall  Safe  &  Lock  CO.  v.  Herring-Hall-Marvin  Safe  Co 74  C.  C.  A.  361 

Writ  of  certiorari.     Judgment  reversed,  February  8,  1908.     28  Sup. 
Ct  288,  208  U.  S.  267.  62  U  Bd.  — . 

Hall  Safe  Co.  v.  Herring-Hal  1-Marvin  Safe  Co 76  C.  C.  A.  495 

Writ  of  certiorari.    Decree  affirmed,  February  24,  1906.    28  Sup.  Ct 
350,  208  U.  8.  664,  62  U  Ed.  — . 

HamUton,    The 77  C.  C.  A.  150 

Writ  of  certiorari.    Affirmed,  December  23,  1907.     28  Sup.   Ct  133, 
207  U.  8.  898.  62  L.  Bd.  — . 
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HamiDgsen  y.  United  States  Fidelity  &  Guaranty  Ck>.  of  Balti- 
more    74  a  a  A.  484 

Appeal.     Affirmed,   February  24,  1906.     28  Sup.   Ct   389,  206  U.   S. 
404,  62  L.   Bd.  — . 

Jacob  Berry  &  Co.,  In  re 79  O.  a  A.  124 

Writ  of  gertlorari.    Judgment  affirmed.  April  6,  1906.    28  Sup.  Ct 
519,  68  L*.  Ed.  — . 

Louisville  &  N.  R.  C5o.  v.  Bitterman 75  0.  C.  A.  192 

Writ  of  certiorari.     Affirmed,   December  2,   1907.     28   Sup.    Ct.   91, 
207  U.  8.  206,  62  L.  Ed.  — . 

Morris  &  Co.  v.  United  States 82  O.  0.  A.  185 

Writ  of  certiorari.    Judgment  affirmed,  March  16,  1906.    28  Sup.  Ct. 
428,  209  U.  S.  666,  62  L.  Bd.  — . 

Ozan  Lumber  Co.  v.  Union  County  Nat  Bank 76  C.  C.  A.  218 

Writ  of  certiorari.    Judgment  reversed,  December  2,  1907.    28  Sup. 
Ct  89,  207  U.  S.  261,  62  L.  Bd.  — . 

JEUdiards  v.   Sbam 77  C.  C.  A.  643 

Writ  of  certiorarL    Judgment  affirmed,  April  6,  1908.     28  Sup.  Ct 
678,  62  L.  Bd.  — . 

Saginam,    The 77  C.  a  A.  160 

Writ  of  certiorari.     Affirmed,  December  23,  1907.     28  Sup.  Ct   133, 
207  U.  S.  398,  62  L.  Ed.  — . 

Swift  &  Co.  V.  United  States 82  C.  C.  A.  135 

Writ  of  certiorari.    Judgment  affirmed,  March  16,  1908.    28  Sup.  Ct 
428,  200  U.  S.  666,  62  L.  Ed.  — . 

United  states  v.  Chandler-Dunbar  Water  Power  Co 81  C.  C.  A.  221 

Appeal.     Decree  affirmed,  April  20,  1908.     28     Sup.    Ct   679,  62   L. 
Bd.  — . 

Werckmeister  v.  American  Tobacco  Co 74  C.  (X  A.  682 

Writ  of  error.    Judgment  affirmed,  December  16,  1907.    28  Sup.  Ct 
124,  207  U.  S.  376,  62  L.  Ed.  — . 

Western  New  York  &  P.  R.  Co.  v.  Penn.  Refining  Co 70  O.  0.  A.    23 

Writ  of  error.     Judgment  affirmed,  January  27,  1908.     28  Sup.  Ct 
268,  208  U.  S.  206^  62  L.  Bd.  — . 

White-Smith  Music  Pub.  Co.  v.  Apollo  Co. 77  0.  0.  A.  368 

AppeaL     Affirmed,   February  24,   1906.     28  Sup.   Ct   319,   209  U.   S. 
1,  62  L.  Bd.  — . 

Winters   v.   United   States 78  a  a  A.  546 

Appeal.     Judgment   affirmed,    January   6,   1906.     28    Sup..  Ct    207, 
207  U.  S.  664,  62  L.  Ed.  — . 
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Cases  ui  ihs  United  States  CiBcnrr  Cottbts  of  Appeals  in  whioh  Rb- 

HEABINQS  HAVE  BEEN  QbANTBD  OB  DENIED. 


Benker  y.  Meyer 83  G.  0.  A.  270 

Rehearing  denied*  Oct.  28,  1S07. 

Bimker  Hill  &  Sullivan  MlniD^  &  Concentrating  Co.  v.  Safford  84  C.  C.  A.  308 
Rehearing  denied,  Feb.  24,  1908. 

Corbin  v.  Holmes 83  C.  C.  A.  307 

Rehearing  denied,  Oct  H  1907. 

Davidson  v.  Woodward 84  C.  C.  A.  495 

Rehearing  denied,  Feb.  24,  1908. 

Forderer  v.  Schmidt 84  C.  0.  A.  426 

Rehearing  denied.  Not.  4,  1907. 

Holmgren  y.  United  States 84  C.  C.  A.  301 

Rehearing  denied,  Feb.  24,  1908. 

Lee  V.  United  States 84  a  O.  A.  448 

Rehearing  denied,  Feb.  24,  1908. 

Noyes  v.    Marlott 84  C.  a  A.  400 

Rehearing  denied,  Feb.  24,  1908. 

Perkins  v.  Gibbs 83  O.  C.  A.    68 

Rehearing  denied,  Oct  28,  1907. 

» 
Rogers  y.  Penobscot  Min.  Co. 83  C.  C.  A.  380 

Rehearing  denied,  Oct  28,  1907. 

St  Louis  Street  Flushing  Idach.  Co.  v.  American  Street  Flush- 
ing Mach.  Co 84  0.  a  A.  340 

Rehearing  denied,  Feb.  16,  1908. 
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ABANDONMENT. 
Of  trade-marks  and  trade-namei.    83 

C.  C,  A.  294. 
Of  railroad  right  of  way.    42  G.  C.  A. 

576. 
Of  water  rights.    45  C.  C.  A.  190. 
Of  copyright    69  C.  C.  A.  5G3. 
Of  invention.    70  C.  C.  A.  6. 

ABATEMENT  AND  REVIVAL. 
Pendency  of  action  in  state  or  federal 
court  as  ground   for   abatement   of 
action  in  the  other.    47  C.  C.  A.  205 ; 
73  C.  C.  A.  521. 

ACCIDENT  INSURANCE. 
Risks  and  causes  of  loss.     38  C.  CL 
A.  3. 

ACTiuXS. 

Jurisdiction  of  federal  courts  as  re- 
stricted by  state  laws.  1  C.  C.  A. 
514. 

On  insurance  policy— Time  of  bringing 
suit.    2  C.  C.  A.  473 :  35  C.  C.  A.  404. 

Forms  of  action  in  federal  courts — Fol- 
lowing state  practice.  5  C.  C.  A. 
598. 

Limitation  of  actions  against  corpo- 
rate officers.    53  C.  C.  A.  7. 

By  and  against  receivers  and  "'agents" 
of  national  banks.    53  C.  C.  A.  o98. 

Bar  of  action  as  determined  by  limita- 
tions of  state  other  than  that  in 
which  action  is  brought.  58  C.  C.  A. 
186. 

Satisfaction  of  one  or  more  judgments 
for  same  cause  of  action.  67  C.  C. 
A.  322. 

Premature  commencement  of  actions. 
76  C.  C.  A.  159. 

ADMIRALTY. 

Nature  of  bearing  on  appeal— Admis- 
sion of  new  proof.    3  C.  C.  A.  322. 

Demurrage.  14  C.  C.  A.  657;  21  C. 
C.  A.  337 :   46  C.  C.  A.  4. 
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C.  C.  A.  102. 
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18  C.  C.  A.  347;  27  C.  C.  A.  530. 

General  average.    20  C.  C.  A.  357. 

Jurisdiction  to  enforce  lieus  under 
state  laws.    21  C.  C.  A.  21. 

Collision  rules.  28  C.  C.  A.  532;  29  C. 
C  A  368. 

Salvage  awards.     80  C.  C.  A.  280. 

Signals  of  meeting  vessels.  30  C.  C. 
A.  630. 

Negligence  of  both  master  and  servant 
—Division  of  damages.  30  C.  C.  A. 
<J7a 


ADMIRALTY— Cont'd. 

Jurisdiction  of  suits  between  foreign- 
ers.    37  a  C.  A.  193. 

Limitation  of  shipowner's  liability. 
45  C.  C.  A.  387. 

Statutory  exemptions  of  shipowners 
from  hability.    49  C.  C.  A.  11. 

Demise  of  vessel.    55  C.  C.  A.  225. 

Collision— Overtaking  vessels.  60  C. 
C.  A.  254. 

Jurisdiction  of  torts.    62  C.  C.  A.  279. 

Liability  of  vessel  for  injuries  caused 
by  creation  of  swell.    78  C.  C.  A.  3. 

ADVERSE  POSSESSION. 
Tax  deed  as  color  of  title.    24  C.  C. 

A.  402. 
Ac9uisition  or  loss  of  right  to  railroad 

right  of  way  by  prescription.    63  C. 

C.  A.  7. 

ALIENS. 
Citizenship    under    state    and    federal 

laws.    (fc.  C.  A.  37. 
Citizenship  of  the  Chinese.     1  C.  O.  A. 

212 ;  35  C.  O.  A.  332. 
Citizenship  of  married  women.    65  C. 

C.  A.  5. 
Importation  of  contract  labor.    66  C. 

C.  A.  133. 

ALTERATION  OF  INSTRUMENTS. 
Discharge  of  surety  by.    t>6  C.  C.  A.  6. 

APPEAL. 

In  admiralty— New  proofs.  3  C.  C  A. 
322. 

Review  of  previous  decisions  as  to  va- 
lidity of  patents  in  chcnit  court  of 
appeals.  3  C.  C.  A.  505 ;  27  C.  C. 
A.  427 :   32  C.  C.  A.  484. 

Review  of  interlocutory  decree  granting 
or  refusing  injunction  in  patent  case 
in  circuit  court  of  appeals.  3  C.  C. 
A.  572;  27  C.  C.  A.  189;  32  C.  C.  A. 
484. 

When  may  be  aided  by  mandamus.  10 
C.  C.  A.  450. 

Following  state  practice.  27  C.  C.  A. 
394. 

Finality  of  judgments  and  decrees  for 

?iurposes  of  review.    2  C.  C.  A.  379; 
7  C.  C.  A.  238:  28  C.  C.  A.  482. 
Appeal     and     review     in     bankruptcy 

cases.    43  C.  C.  A.  9. 
Appeal   or   mandamus.     47  C.   C.   A. 

376. 
Reduction   or   increase  of  amount  of 
recovery  on  appeal.    48  C.  C.  A.  470. 


84  O.CA. 


(xli) 


Digitized  by 


Google 


xlii 


84  C.  C.  A.  REPORTS. 


APPEAL-Cont'd. 

Additional  proofs  in  appellate  court 
without  trial  de  novo.  67  C.  C.  A« 
600. 

Jurisdiction  of  lower  court  to  rehear 
cause  or  grant  new  trial  after  re- 
mand by  appellate  court.  70  G.  C  A. 
416. 

Enforcement  of  decree  of  appellate 
court  by  mandamus.  77  G.  G.  A. 
400. 

Amendment  of  writ  of  error,  citation, 
or  notice  of  proceedings  for  review. 
77  C.  G.  A.  m 

AFFKARANCB. 
Following  state  practice.    6  O.  G.  A. 
594. 

ARBITRATION  AND  AWARD. 

Arbitration  as  a  condition  of  an  insur- 
ance policy.  9  G.  G.  A.  628 ;  39  a 
G.  A.  389. 

Setting  aside  an  award  for  interest, 
prejudice,  or  misconduct  of  arbitra- 
tor.    12  G.  O.  A.  592. 

ARGUMENTa 
Of   counsel    upon   failure    to  produce 
witness.    18  G.  G.  A.  589. 

ASSAULT  AND  BATTERY. 

Mental  suffering  as  element  of  dam- 
ages.   11  G.  0.  A.  561. 

Liaoility  of  corporations.  89  G.  G.  A. 
14. 

ASSIGNEES. 
Gitisenship  as  affecting  the  jurisdiction 
of  the  federal  courts.     10  G.  0.  A. 
254;27G.  G.  A.  302. 

ASSIGNMENT. 

Of  right  to  use  name  as  trade-mark. 
17  G.  G.  A.  579;  27  G.  G.  A.  360. 

Of  claims  against  the  United  States 
and  government  contracts.  22  G.  G. 
A.  650. 

Liability  of  transferrors  and  trans- 
ferees of  corporate  stock  for  assess- 
ments.   61G.  G.  A.322. 

Of  licenses  for  use  or  sale  of  patents. 
64  G.  G.  A.  596. 

Subrogation  of  insurer  under  assign- 
ment of  rights  of  insured.  65  G.  G. 
A.  615. 

ASSIGNMENT    FOR    BENEFIT    OF 
GREDITORS. 
Power  of  corporation  to  make.    24  G. 

G.  A.  221. 
Effect  of  national  bankruptcy  act  on 
state  insolvency  laws  ana  on  assign- 
ments for  benefit  of  creditors.    51  G. 
G.  A.  11. 

ASSOCIATIONS. 
Who  may  be  parties  in  actions  by  or 
against  associations.    82  G.  G.  A.  270. 

ASSUMPTION  OF  RISK. 
Assumption  of  risk  incident  to  employ- 
ment.    38  G.  C.  A.  314. 


ATTAGHMBNT. 
Issuance— Following  state  practice.    5 
G.  G.  A.  606;  27  O.  G.  A.  393. 

ATTORNEY  AND  GLIBNT. 
Arguments  of  counsel     13  G.  G.  A. 

589. 
Bonds,  secnrities,  and  other  papers  sob- 

Je^  to  Uen  for  services.    &  G.  a  A. 

Liability  of  attorneys  for  contempt 
48  G.  G.  A.  7. 

Gomments  of  counsel  and  instructions 
on  failure  of  accused  to  testify.  54 
O.  C.  A.  373. 

Authority  of  attorney  after  judgment 
67  G.  G.  A.  130. 

Gompensation  of  attorney  on  prema- 
ture termination  of  employment  69 
G.  G.  A.  113. 

Expert  testimony  as  to  value  of  serv- 
ices.   74  a  a  A.  257. 

AWARD. 
Setting  aside  for  interest,  prejudice,  or 
misconduct  of  arbitrator.     12  C.  0. 
A.  592. 

BAGGAGE. 
Responsibility  of  sleeping-car  compa- 
nies for  baggage  and  valuables.     10 
G.  G.  A.  838. 
Limitation  of  liability   bgr   carrier  for 
pa^nger*s  baggage.     82  0.  O.   A. 

BANKRUPTGY. 

Jurisdiction  of  federal  courts  in  suits 
relating  to  bankruptcy.  11  G.  G.  A. 
313. 

What  persons  are  subject  to  bankruptcy 
law.    42G.  G.  A.  4. 

Appeal  and  review  in  bankruptcy 
cases.    43  G.  G.  A.  9. 

Franchises  and  licenses  as  assets  in 
bankruptcy.    43  C.  C.  A.  389. 

Effect  of  national  bankruptcy  act  on 
state  insolvency  laws  and  on  assign- 
ments for  benefit  of  creditors.  51  G. 
a  A.  11. 

BANKS  AND  BANKING. 

Jurisdiction  of  federal  courts  in  suits 

against  national  banks.    11  G.  G.  A. 

315. 
'Who  liable  as  shareholders  in  national 

banks.    15  G.  G.  A.  130;  46  G.  G.  A. 

503. 
Personal  liability  of  directors.     12  G. 

G.  A.680;  33  0.  G.  A.  230. 
Deposits  in  bank  after  insolvency.    43 

C.  G.  A.  588. 
Enforcement  of  statutory  liability  of 

stockholders  in  national  banks.     52 

G.  G.  A.  6. 
Actions  by  and  against  receivers  and 

"agents'^  of  national  banks.     53  G. 

O.  A.  a98. 
lien  of  banks  on  stock.    56  G.  G.  A. 

179. 


Digitized  by 


Google 


INDEX  TO  NOTES. 


zliii 


BANKS  AND  BANKING-Conf d. 

Taxation  of  bank  deposits.  00  C.  O. 
A.  413. 

ftight  to  proceeds  of  collection  on  in- 
solvency of  ootlecting  bank.  69  O. 
C.  A.  333. 

Knowledge  or  notice  acquired  bj  offi- 
cer or  agent  of  bank  in  private  busi- 
ness or  outside  scope  of  duties  as 
affecting  its  liability.  84  C.  C.  A. 
139. 

BILLS  OF  LADING. 
Perils  of  the  sea.    19  O.  a  A.  466w 

BOARDS  OF  TRADE. 
Quotations  of  prices  and  transactions 
on  excbanges.    61  C.  C.  A.  2. 

BONDS. 

Bona  fide  purcbasers  of  municipal 
bonds.    41  O.  C.  A.  a 

Death  of  surety.    49  C.  C.  A.  591. 

Rights  and  remedies  of  holders  of  in- 
valid municipal  securities.  66  G.  0. 
A.235. 

BREACH  OF  MARRIAGE  PROMISE. 
Effect  of  existing  marriage  on  subse- 
quent contract  to  marry.    50  G.  0. 
A.  583. 

BACKERS. 
Right  to  compensation  from  both  par- 
tiesL    84  C.  G.  A.  7. 

BUILDING   AND   LOAN    ASSOCIA- 
TIONS. 
Statutory  exemptions  from  operation  of 

usury  laws.     36  C.  C.  A.  343. 
What  law  governs  usury.    51  C.  C.  A. 
819. 

CANCELLATION. 
Of  patent  to  public  land.     22  a  C. 

A.  sa 

Of  certificates  of  corporate  stock.     55 

C.  C.  A.  167. 
Cancellation,  surrender,  or  rescission  of 

charter  of  vesseL    61  C.  (X  A.  569. 

CARRIERS. 

Duty  to  protect  passengers  from  dan- 
gerous fellow  passengers.  4  C.  C. 
A.  231. 

Right  to  restrain  or  expel  disorderly 
passenger.    4  O.  C.  A.  231. 

Duties  and  liabilities  of  sleeping-car 
companies.  10  C.  C.  A.  335 ;  34  a 
C.  A.  386. 

Liability  for  Injuries  caused  by  negli- 
gence or  torts  of  servants.  10  C.  C 
A.  466;  27C.  C.  A.  651. 

Duty  to  stop  trains  at  station.  14  C. 
C.  A.  362. 

Quick  dispatch— Demurrage.  14  C.  0. 
A.  657 ;  21  C.  G.  A.  342. 

Contracts  other  than  for  carriage.  20 
C.  C.  A.  521. 

Who  are  common  carriers  of  goods. 
20  C.  C.  A.  521. 

Liabilii^  as  warehousemen.    20  C.  C. 

Duty  to  trespasser  on  train.  31  C.  C. 
A.  76. 


CARRIERS— Cont'd. 

Liabilities  to  employ^  of  others  car- 
ried under  contract  with  carrier.  31 
C.  C.  A.  164. 

Persons  assisting  passengers.  31  C. 
G.  A.  164. 

Rights  of  licensee  on  trabi.    81  C.  C. 

Rights  of  person   traveling  on    pass. 

31  CCA,  164;  32  C.  C.  A.  306. 
Burden  of  proof  of  negligence  where 

passeufi^rs  have  been  mjnred.    82  C. 

Live  stock—Evidence  admissible  in  ac- 
tions for  injuries  through  negligence 
or  accident.     32  C.  C.  A.  148. 

Limitations  of  liability  for  oersonal  in- 
iST*^  I?  passengers  and  tor  baggage. 
82  C.  C.  A.  301. 

Continuance  of  passenger  relation.  40 
C.  C.  A.  437. 

Liability  of  railroads  or  street  car 
companies  for  ejection  of  trespassers. 
51  G.  C.  A.  578. 

Injuries  to  railroad  passengers  while 
occupying  positions  other  than  reg- 
ular seats.    54  O.  C.  A.  4. 

Use  of  carriers'  premises  by  hack  and 
cab  drivers,  hotel  runners,  etc.  57 
C.  C.  A.  367. 

Regulations  of  charges  by  carrier  for 
long  and  short  hauls.  60  C.  G.  A. 
542. 

Duties  and  liabilities  of  carriers  as  to 
furnishing  facilities  for  transporta- 

^  tion.    61  C.  C.  A.  414. 

Negligence  in  ejection  of  persons  un- 
der  disability.    62  C.  C.  A.  422. 

Liabilities  of  connecting  carriers  for 
injuries  to  passengers.  64  C.  C.  A. 
485. 

Relation  of  carrier  to  persons  carried 
under  contract  with  their  employers. 
67  0.  C.  A.  427. 

CERTIFICATES. 
Of  receivers.    26  0.  C.  A.  360. 
Of  corporate  stock— Cancellation.     65 
C.  C.  A.  167. 

CERTIORARI. 
From  supreme  court    1  C.  O.  A.  5. 

CHARITIES. 
Liabilities    of    charitable    institutions 
for  negligence.    47  C.  C.  A.  134. 

CHARTER. 
Implied    warranty    of    seaworthiness. 

15  C.  C.  A.  388;  60  C.  C.  A.  179. 
Cancellation,   surrender,   or   rescission 

of  charter  of  vessel.    61  C.  C.  A.  569. 

CHATTEL  MORTGAGES. 
Controlling  effect  of  state  decisions  in 
United  States  courts.     11 C.  C.  A.  8a 

CHILD. 

Death  of  parent  by  wrongful  act- 
Damages.     1  C.  C.  A.  34. 

Imputed  negligence.     34  C.  O.  A.  4. 

Age  as  affecting  contributory  negli- 
gence.    37  C.  C.  A.  362. 
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CHINESE. 
Citizenship.    1  C.  C.  A.  212;  35  C.  O. 
A.  832. 

CIRCUIT  COURTS. 
Review  of  jurisdiction  of  circuit  courts. 

48  C.  C.  A.  351. 
Jurisdiction  of,  as  determined  by  the 

amount    in    controversy.    19    C.    C. 

A.  75;  36  C.  C.  A.  459. 

iJiRCUIT  COURTS  OP  APPEALS. 

Certiorari  from  supreme  court.  ICC 
A.  5. 

Jurisdiction.  1  C  C.  A.  6;  32  C  C  A. 
475. 

Effect  of  previous  decisions  as  to  va- 
lidity of  patents.  3  C.  C.  A.  565; 
27  C.  C.  A.  427;   32  C.  C.  A.  484. 

Review  of  interlocutory  decrees  in  pat- 
ent cases.  3  C.  C.  A.  572 ;  27  C.  C. 
A.  189;  82  C  C.  A.  484. 

Orders,  decrees,  and  judgments  review- 
able.   13  C.  C  A.  374. 

Enjoining  proceedings  in  state  courts. 
16  C.  C.  A.  90 ;  27  C.  C.  A.  675 ;  63 
C.  C.  A.  437. 

Conflicts  of  jurisdiction  between  fed- 
eral and  state  courts.  22  C.  C.  A. 
356;  26  C.  C  A.  49. 

Jurisdiction  on  habeas  corpus.  25  C 
C  A.  11. 

Review  of  jurisdiction  of  circuit  courts. 
48  C.  C  A.  351. 

CITIZENSHIP. 

Of  Chinese.  1  C.  C.  A.  212;  85  O.  O. 
A.  332. 

Of  aliens  under  state  and  federal  laws. 
6  C.  C.  A.  37. 

Of  corporations.  6  C.  C.  A.  174;  10 
C.  C.  A.  249;  27  C.  C.  A.  301. 

Diverse  citizenship  as  a  ground  of  fed- 
eral jurisdiction.  10  C.  C.  A.  249; 
27  C.  C.  A.  298. 

Of  married  women.    65  C.  C.  A.  5. 

COLLISION. 

As  a  peril  of  the  sea.    19  C.  C.  A.  468. 

Collision  rules— Speed  of  steamers  in 
fog.    28  C.  C.  A.  532. 

Collision  rules — Speed  of  sailing  ves- 
sels in  fog.    29  C.  C.  A.  3t38. 

Signals  of  meeting  vessels.  30  C  C. 
A.  630. 

Overtaking  vessels.    60  C.  C.  A.  254. 

COLOR  OP  TITLE. 
Tax  deed  as  color  of  titie.    24  0.  C 
A.  402, 

COMMERCE. 

Taxation  of  interstate  commerce  by 
state.    8  C.  C.  A.  492. 

Jurisdiction  of  federal  courts  of  suits 
under  interstate  commerce  act.  11 
C.  C.  A.  318. 

State  laws  interfering  with  interstate 
or  foreign  commerce — Exclusion,  reg- 
ulation, and  taxation  of  foreign  cor- 
porations.   24  C.  C.  A.  13. 

Inspection,  quarantine,  and  sanitary 
regulations  interfering  with  inter- 
state commerce.    59  C.  C.  A.  191. 


CONSPIRACY. 

Liabilities  of  corporations.  89  C  O. 
A.  17. 

Admissibility,  on  trial  of  joint  indict- 
ments, of  acts  and  declarations  of 
conspirators  and  codefendants  after 
accomplishment  of  object.  74  C.  C. 
A.  472. 

Judgment  against  one  defendant  sued 
jointly  for  conspiracy.  80  C.  C.  A. 
245. 

CONSTITUTIONAL  LAW. 

Due  process  of  law  in  revenue  proceed- 
ings.   8  C.  C.  A.  398. 

Regulation  of  commerce  by  taxation. 
8  C.  O.  A.  492. 

Restrictions  on  grants.    14  C.  C.  A.  6. 

Limitations  of  taxing  power.  23  C  C 
A.  515. 

Interference  with  interstate  or  foreign 
commerce.    24  C.  C  A.  13. 

Constitutional  limitations  of  municipal 
indebtedness.     36  C.  C.  A.  6. 

Trial  by  jury  in  criminal  prosecutions, 
39  C.  d  A.  275. 

Impairing  obligation  of  contract  for 
exemption  from  taxation.  70  C.  C. 
A.  294. 

Imposition  of  penalty,  extra  allowance 
of  damages,  costs,  or  fees  as  denial 
of  equal  protection  of  law.  72  C.  C. 
A.  547. 

Validity  of  laws  alleged  to  Impair  char- 
ter or  franchise  of  corporation  as  de- 
pendent on  reservation  of  power  to 
alter  or  amend.     77  C.  C.  A.  281. 

CONTEMPT. 
Liability  of  attorneys.    48  C.  C.  A.  7. 

CONTRACT  LABOR. 
Importation.    66  O.  C.  A.  133. 

CONTRACTS. 

Implied  obligation  to  pay  for  benefits 
received.    2  C.  C.  A.  48a 

Jurisdiction  of  federal  courts  as  to 
laws  impairing  obligation  of  con- 
tract.    11  C.  C.  A.  316. 

Relating  to  use  of  trade-name.  14  ^. 
C.  A.  104. 

Mutuality  in.    15  0.  0.  A.  543. 

Intent  as  an  element  in  offer  and  ac- 
ceptance.    16  C.  C.  A.  199. 

Admiralty  jurisdiction  over.  18  C  C. 
A.  347;  27  C.  C.  A.  530. 

Of  common  carriers  other  than  for  car- 
riage.   20  C.  C.  A.  521. 

Restraining  competition  in  bidding  for 
public  works  at  judicial  sales,  etc 
28  C.  C.  A.  192. 

For  lobby  services.    29  C.  C.  A.  446. 

Breach  of  executory  contract — Accru- 
al of  right  to  sue.    30  C.  C.  A.  210. 

Divisibility  of  contracts.  30  CCA.  467. 

Of  persons  non  compos  mentis  under 
guardianship.    34  C  C  A.  264. 

Monopolistic  contracts — Validity  as  af- 
fected by  public  policy.  9  C  C  A. 
666;   34  C  C  A.  486. 

Marketable  title.     40  C  C  A.  592. 

Sufficiency  of  expression  of  considera- 
tion in  memorandum  within  statute 
of  frauds.    46  C  0.  A.  183. 
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CONTRACTS— Confd. 

Persons  entitled  to  enforce  specific  per- 
formance.   47  C.  C.  A.  493. 

Enforcement  of  contracts  requiring 
performance  of  continuous  acts.  49 
C.  C.  A.  103. 

Discharge  of  surety  on  building  con- 
tract by  change  in  obligation  or  duty 
of  principal.    52  C.  C.  A.  427. 

Marriage  by  mutual  agreement  62  0. 
C.  A.  581. 

Restraining  breach  of  contract  of  em- 
ploy6  not  to  engage  in  competing 
business.    53  C.  O.  A.  492. 

Validity  of  contracts  with  public  of- 
ficers as  affected  by  legality  of  ob- 
ject or  consideration.     56  C.  C.  A.  10. 

For  sale  of  things  to  be  produced  or 
manufactured.    58  G.  G.  A.  363. 

Merger  of  contracts.    60  O.  O.  A.  6. 

Relating  to  liability  of  master  for  neg- 
ligence causing  injury  to  or  death  of 
servant-    62  C.  G.  A.  5. 

Enforcement  of  contracts  of  which 
time  is  the  essence.    63  G.  G.  A.  562. 

Relation  of  carrier  to  persons  carried 
under  contract  with  their  employers. 
67  C.  G.  A.  427. 

Impairing  obligation  of  contract  for 
exemption  from  taxation.  70  G.  0. 
A.  294. 

Practical  construction  of  contracts  by 
parties.    73  G.  G.  A.  392. 

Validity  of  laws  alleged  to  impair  char- 
ter or  franchise  of  corporation  as  de- 
pendent on  reservation  of  power  to 
alter  or  amend.    77  C.  C.  A.  281. 

Rights  and  liabilities  of  parties  con- 
tracting with  trusts  or  combinations 
in  restraint  of  trade.  78  G.  G.  A. 
612. 

Remote  or  speculative  profits  as  ele- 
ment of  damages  for  breach  of  con- 
tract.    81  G.  G.  A.  546. 

CONTRIBUTION. 
On  marine  loss— <7eneral  average.    20 
a  C.  A.  357. 

COPYRIGHTS. 

Laches  as  a  defense  in  suits  for  in- 
fringement. 22  0.  G.  A.  211;  36 
C   G,  A    613 

Matter  subject' to  copyright.  58  O.  G. 
A.  273. 

Dedication  to  public  or  abandonment 
of  copyright.    69  G.  G.  A.  563. 

Infringement  by  use  of  extracts  and 
quotations.    76  G.  G.  A.  475. 

Rights  of  authors  to  control  of  publi- 
cation, disposition  or  use  of  their 
productions  independent  of  statutory 
copyright    77  G.  G.  A.  620. 

CORPORATIONS.  See  "Banks  and 
Banking.'' 

CitiEenship  for  purposes  of  federal  ju- 
risdiction. 6  G.  C.  A.  174;  10  G.  O. 
A.  249 ;  27  C.  O.  A,  298. 

Status  of  foreign  corporations.  7  C. 
a  A.  410. 

Dissolution  of  foreign  corporation.     7 

aa  A. 421. 


GORPORATIONS-Gonfd. 

Jurisdiction  of  federal  courts  In  suits 
against  federal  corporations.  11  G. 
C.  A.  314. 

Personal  liability  of  directors  for  negli- 
gence. 12  C.  C.  A.  680;  83  C.  C. 
A.  230. 

The  power  of  oflScers  and  directors  in 
their  individual  capacity  to  deal  with 
corporation.    13  G.  G.  A.  466. 

Use  of  corporate  name  as  trade-name. 
17  G.  G.  A.  579 ;  27  G.  O.  A.  357. 

Stockholders'  liability  to  creditors  in 
equity.     23  C.  C.  A.  815;    33  0.  C. 

Exclusion,  regulation,  and  taxation  of 
foreign  corporations.    24  G.  G.  A.  13. 

Power  to  assign  for  benefit  of  credit- 
ors.   24  G.  G.  A.  221. 

Foreign  corporations  ''doing  business'* 
in  state.  33  G.  G.  A.  585;  72  G.  G. 
A.  622. 

Liability  for  torts.    39  G.  G.  A.  9. 

Rights  and  liabilities  of  pledgees  of 
stock.    42  G.  G.  A.  135. 

Service  of  process  on  foreign  corpora- 
tions.   45C.  C.  A.3;  78G.G.A.473. 

Acts  of  corporators  and  promoters. 
46  G.  G.  A.  576. 

Power  to  form  partnership.  50  0.  C. 
A.  131. 

Effect  of  judgment  against  corpora- 
tion in  action  to  enforce  stockhold- 
er's liability.    52  G.  O.  A.  305. 

Limitation  of  actions  against  corpo- 
rate officers.    53  G.  C.  A.  7. 

Gancellatiou  of  certificates  of  corpo- 
rate stock.     55  G.  C.  A.  167. 

Liability  of  transferrors  and  trans- 
ferees of  corporate  stock  for  assess- 
ments.   61  if.  G.  A.  322. 

Liabilities    enforceable    against    reor- 

fanized  corporations.  62  G.  G.  A. 
47. 

Acquisition  by  corporation  of  stock  of 
other  corporation.    68  G.  O.  A.  120. 

Evidence  of  membership  in  corpora- 
tion.   72  G.  G.  A.  428. 

Liabilities  of  corporate  officers  for  debts 
and  acts  of  corporation  as  dependent 
on  knowledge  or  participation.  75  G. 
G.  A.  492.  , 

Powers  of  committees  of  directors  or 
trustees  of  corporations.   76  C.G.A.  7. 

Validity  of  laws  alleged  to  impair  char- 
ter or  franchise  of  corporation  as  de- 
pendent on  reservation  of  power  to 
alter  or  amend.    77  G.  G.  A.  281. 

Liability  of  corporation  succeeding  to 
partnership  for  debts  of  firm.  80  G. 
C.  A.  560. 

Rights  and  liabilities  of  stockholders 
of  railroads  on  consolidation.  81  G. 
G.  A.  480. 

COSTS. 
Right  to  costs  in  equity.    17  0.  a  A. 

368. 
Imposition  of  extra  allowance  of  costs, 
or  fees  as  denial  of  equal  protection 
of  law.    72  G.  C.  A.  547. 
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COUNTERFEITING. 
Nonmailable  matter.    30  C.  G.  A.  86. 

COURTS.    See  "Federal   Courts." 
Dicta.    64  C.  C.  A.  361. 

CREDIT. 
Loss  of  as  element  of  damages.    62  O. 
C.  A.  612. 

CREDIT  INSURANCE.     19  C.  a  A. 
271;  84  CCA.  165. 

CRIMINAL  LAW.     See  "Rewards.*' 

Practice  on  trial  before  Jury.  26  C.  O. 
A.  528. 

Trial  by  Jury  in  criminal  prosecutions. 
39  C.  d  A.  276. 

Prosecution  and  punishment  of  ac- 
cessories.   44  C.  C.  A.  326. 

Power  of  court  to  revise  sentence.  46 
C.  C.  A.  412. 

Restraining  criminal  proceedings.  51 
C.  C.  A.  133. 

Proof  of  corpus  delicti  to  corroborate 
a  confession.    53  C.  C.  A.  278. 

Comments  of  counsel  and  instructions 
on  failure  of  accused  to  testify.  54 
O.  C.  A.  373. 

Preliminaries  to  introduction  of  sec- 
ondary evidence  in  criminal  prosecu- 
tions.   61  C.  C.  A.  117. 

Discontinuance,  nolle  prosequi,  or  dis- 
missal as  bar  to  subsequent  prosecu- 
tion.   68  C.  C.  A.  4. 

Consolidation  of  and  trial  of  indict- 
ments together.    69  C.  C.  A.  287. 

Review,  by  trial  court,  of  evidence 
given  before  grand  jury.  69  C.  C. 
A.  488. 

Circumstantial  evidence  of  corpus  de- 
licti.   70  C.  C.  A.  156. 

Admission  on  joint  trial,  of  evidence 
competent  <mly  against  one  or  part  of 
defendants.    73  C.  C.  A.  295. 

Admissibility,  on  trial  of  joint  indict- 
ments, of  acts  and  declarations  of  con- 
spirators and  codefendants  after  ac- 
complishment of  object.  74  C.  C.  A. 
472. 

Effect  of  acquittal  in  criminal  prose- 
cution on  liability  in  tort  for  al- 
leged criminal  act.    79  C.  C.  A.  407. 

Right  of  accused  to  be  confronted  by 
witnesses.     80  C.  C.  A.  116. 

Computation  of  cumulative  sentences. 
81  C.  C.  A.  190. 

Admissibility  of  written  instruments 
in  criminal  prosecutions  as  dependent 
on  preliminary  proof.    82  C.  C.  A.  8. 

Commencement  of  period  of  limita- 
tions against  prosecutions  for  con- 
tinuing offenses.    84  C.  C.  A.  519. 

CUSTOMS  AND  USAGES. 
Presumptions.    56  C.  C.  A.  394. 
Existence  of  custom  or  usage  as  ques- 
tion for  jury.    83  a  a  A.  9. 

CUSTOMS  DUTIES. 
Interpretation  of  commercial  and  trade 
terms  in  tariff  laws.    18  C.  C.  A.  545. 


DAMAGES. 

Mental  suffering  as  an  element  of  dam- 
age in  general.    11  C.  C.  A.  556. 

For  mental  suffering  for  delay  in  de- 
livery of  telegram.  11  C.  C.  A.  571; 
15  O.  C.  A.  250;  28  C.  C.  A.  62. 

Delay  in  transmission  of  telegraphic 
message.     14  C.  C.  A.  177. 

Measure  of,  in  actions  against  tele- 
graph companies.  15  0.  C.  A.  285; 
28  C  C  A.  58. 

In  condemnation  proceedings.  16  O.  G. 
A.  46& 

For  personal  injuries  as  affected  by 
plaintiff's  character  and  condition.  27 
C.  C.  A.  138. 

Negligence  of  both  master  and  servant 
—Division  of  damages  in  admiralty. 
30  C.  C.  A.  67a 

Liability  of  corporations  for  exemplarv 
or  punitive  damages.    39  C.  C.  A.  18. 

Punitive  damages  for  death  by  wrong- 
ful act    44  C.  C.  A.  259. 

Reduction  or  increase  of  amount  of  re- 
covery on  appeal.    48  C.  C.  A.  470. 

Persons  entitled  to  damages  for  wrong- 
ful enforcement  of  tax.  54  0.  C.  A. 
550. 

Aggravation  of  disease  or  injury  due 
to  existing  disease,  predisposition,  or 
physical  condition.    54  C.  C.  A.  645. 

Loss  of  credit  as  element  of  damages. 
62  C.  C.  A.  612, 

Mitigation  of  damages  for  wrongful 
discharge  from  employment  by  fail- 
ure of  servant  to  seek  or  accept  oth- 
er employment.    64  C.  C.  A.  5. 

Retraction,  apology,  or  reparation  as 
ground  for  mitigation  of  damages  for 
libel  and  slander.    71  C.  C.  A.  315. 

Imposition  of  i>enalty,  extra  allowance 
of  damages,  costs  or  fees  as  denial  of 
equal  protection  of  law.  72  C.  0.  A. 
547. 

Remote  or  speculative  profits  as  ele- 
ment of  damages  for  breach  of  con- 
tract   81  C.  C.  A.  546. 

DEATH  BY  WRONGFUL  ACT. 

Mental  suffering  as  element  of  dam- 
ages.   11  C.  C.  A.  563. 

Punitive  damages.    44  C.  C.  A.  259. 

What  law  governs  actions.  47  C.  C. 
A.  606. 

DECREES. 
Power  of  court  to  amend  or  modify  in- 
terlocutory orders  and  decrees.     61 
C.  C.  A.  236. 

DEDICATION. 
Of  copyright  to  public.    69  C.  C.  A.  563. 

DEEDS 

Names  of  parties.    23  C.  C.  A.  146. 

Construction  and  operation  of  convey- 
ances of  real  property  and  interests 
therein  by  executors  or  administra- 
tors.   74  C.  C.  A.  382. 

DEMURRAGE. 

Quick  dispatch.     14  C.  C.  A.  657 ;  21 
C.  C.  A.  342. 
Definition  and  general  principles.    21 
C.  C.  A.  337 ;  46  0.  a  A.  4. 
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DEPOSITION.     . 
Conformity  to  state  practice.    5  C  O. 

A.  602;  27  a  C.  A.  302;  71  C.  C. 

A.  110. 
Use  of  deposition  when  deponent  is 

present    50  0.  0.  A.  232. 
Irregularities  in  taking  or  return  of 

depositions  as  ground  for  exclusion  as 

evidence.    73  G.  O.  A.  60a 

DICTA. 
Of  courts.    64  0.  0.  A.  861. 

DIRECTORS. 
Personal   liability   for  negligence.     12 
a  C.  A.  680:   83  G.  G.  A.  230. 

DISCOVERY. 
Conformity  to  state  practice.    5  0.  O. 

A.  594;  27  0.  O.  A.  393. 
Persons  against  whom  production  and 
inspection  of  books  or  writings  may 
be  obtained.    81  G.  G.  A.  96. 

DISMISSAL  AND  NONSUIT. 
Discontinuance,  nolle  prosequi,  or  dis- 
missal as  bar  to  subsequent  prosecu- 
tion.   68  G.  G.  A.  4. 

DISSOLUTION. 
Of  foreign  corporations.    7  C.  C.  A.  421. 
Of   municipal    corporations— Effect   on 
indebtedness.     33  G.  C.  A.  506. 

DIVORCE. 
Separation  agreements.  38  G.  G.  A.  608. 

DOMIGHiE. 
Effect   of   change  of  domicile  on   the 

Question  of  diverse  citizenship.    10  G. 
;.  A.  251. 

DOWER. 

How  inchoate  right  extinguished.  3  0. 
C.  A.  816. 

In  mines.     3  G.  G.  A.  316. 

What  estate  subject  to  dower.  8  G.  a 
A.  316. 

Divestiture  of  inchoate  right  by  legisla- 
tive action.    4  G.  G.  A.  296. 

ELECTION  OP  REMEDIES. 
A^nst  nndisclosed  principal  or  agent. 
77  C.  C.  A.  166. 

EMINENT  DOMAIN. 

Conseqoential  and  indirect  damagea 
16  G.  G.  A.  468. 

Nature  of  estate  or  interest  acquired 
in  condemnation  proceedings.  53  G. 
C.  A.  604. 

Nature  and  extent  of  power  of  United 
States  to  condemn  property  for  pub- 
lic use.    70  C.  G.  A.  653. 

Proceedings  under  power  of  eminent 
domain  as  civil  suits  under  laws  re- 
lating to  removal  of  causes  to  federal 
courts.    73  a  G.  A.  183. 

EQUITY. 
Right  to  costs.    17  G.  G.  A.  368. 
Equitable  mortgages.    18  C.  G.  A.  458. 
Stockholders^   liability   to  creditors   of 

corporation.     23  U   C.   A.  315;    83 

C.  a  A;  23. 


EQUITY— Cont'd. 
Compensation  of  masters  in  chancery. 

27  G.  G.  A  475. 
Conclusiveness  and  effect  of  judgments 

as  between  courts  of  law  and  equity. 

50  C.  C.  A.  463. 
Obtaining    possession    or    establishing 

title  to  personal  property  in  equity. 

58  G.  cIl.  101. 
Operation    and   effect    of    decision    in 

equitable    suit    for    infringement    of 

patent    68  C.  G.  A  541. 
He,  who  comes  into  equity,  must  come 

with  clean  hands.    70  G.  G.  A  543. 

ESTOPPEL. 
As  against  state  or  United  States.    16 
G.  G.  A.  353. 

EVIDENCE. 

New  proofs  on  appeal  in  admiralty. 
3  G.  G.  A.  322. 

Rules  of  evidence  in  federal  courts- 
Following  state  practice.  5  G.  G.  A. 
594. 

Examination  of  party  before  trial — 
Conformity  to  state  practice.  5  G. 
C.  A.  602. 

Excluded  from  bill  of  exceptions.  14 
C.  G.  A.  248. 

Burden  of  proof  of  negligence  where 
passenger  has  been  injured.  82  G.  G. 
A.  23. 

Evidence  sdmissible  to  show  Injury 
to  live  stock,  during  transportation, 
through  negligence  or  accident.  32 
C.  C.  A.  148. 

Judicial  notice  of  public  laws  and  reg- 
ulations.    44  C.  G.  A.  4. 

Use  of  deposition  when  deponent  Is 
present    50  G.  G.  A.  232. 

Negative  testimony.    52  C.  G.  A.  82. 

As  to  character  or  reputation  in  civil 
actions.    55  C.  C.  A.  7. 

Presumptions  as  to  customs  and  us- 
ages.   56  G.  G.  A.  394. 

Utility,  extent  of  use,  and  commercial 
success  as  evidence  of  invention.  59 
C.  C.  A.  620. 

Preliminaries  to  introduction  of  sec- 
ondary evidence  in  criminal  prosecu- 
tions.   61  C.  G.  A.  117. 

Additional  proofs  in  appellate  court 
without  trial  de  novo.  67  C.  C.  A. 
600. 

Presumptions  and  burden  of  proof  as 
to  cause  of  loss  or  injury  to  goods 
shipped  by  vessel,  and  diligence  or 
negligence  of  carrier.  G8  C.  C.  A. 
398. 

Review,  by  trial  court,  of  evidence 
given  l>efore  grand  jury.  69  C.  C. 
A.  488. 

Circumstantial  evidence  of  corpus 
delicti.    70  G.  G.  A.  156. 

Procedure  of  federal  courts  and  adop- 
tion of  state  practice  as  to  taking 
proof.    71  C.  C.  A.  110. 

Evidence  of  membership  in  corpora- 
tion.   72  C.  C.  A.  423. 

Admission  on  joint  trial,  of  evidence 
-  competent  only  afl^inst  one  or  part  of 
defendants.    73  O.  a  A,  295. 
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EVIDENCE-Cont'd. 

Irregularities  in  taking  or  return  of 
depositions  as  ground  for  exclusion  as 
evidence.    73  C.  C  A.  608. 

Expert  testimony  as  to  value  of  serv- 
ices.   74  C.  C.  A.  257. 

Admissibility,  on  trial  of  joint  indict- 
ments, of  acts  and  declarations  of 
conspirators  and  codefendants  after 
accomplishment  of  object.  74  C.  C. 
A.  472. 

Inferences  from  evidence  as  dependent 
on  sufficiency  and  degree  of  proof. 
74  C.  C.  A.  561. 

Evidence  of  emancipation  of  child.  75 
C.  C.  A.  393. 

Photographs  as  evidence  in  civil  ac- 
tions.   78  CCA.  145. 

Weight  and  sufficiency  of  evidence  of 
willful  burning  by  insured  as  a  de- 
fence to  action  on  policy.  79  C  C 
A.  455. 

Persons  against  whom  production  and 
inspection  of  books  or  writings  may 
be  obtained.    81  C.  C  A.  96. 

Admissibility  of  written  instruments  in 
criminal  prosecutions  as  dependent  on 
preliminary  proof.     82  C   C  A.  8. 

Application  of  doctrine  of  res  ipsa 
loquitur  in  actions  for  injuries  to 
servants.    82  C  C  A.  121. 

EXCEPTIONS,  BILL  OF. 
Time    of    filing— When    regulated    by 

state  practice.     5  C  C.  A.  594. 
Exclusion  of  evidence  from.    14  C.  0. 
A.  248. 

EXCHANGES. 
Membership  in  stock  exchange  as  ao 

asset  in   bankruptcy.    43   C.   0.  A. 

389. 
Quotations  of  prices  and  transactions 

on  exchanges.    61  C.  C.  A.  2. 

EXECUTIVE  DEPARTMENTS. 
Regulations  of.     26  C.  C.  A.  239. 

EXECUTORS  AND  ADMINISTRA- 
TORS. 

Citizenship  as  affecting  the  jurisdiction 
of  the  federal  courts.  10  C.  C.  A. 
252. 

Probate  jurisdiction  of  federal  courts. 
36  C.  C  A.  276. 

Construction  and  operation  of  convey- 
ances of  real  property  and  interests 
therein  by  executor  or  administrator. 
74  C  C  A.  382. 

EXTINGUISHMENT. 
Of  maritime  lieno.    17  C.  C.  A.  102. 

EXTRADITION. 

Scope  of  review  on  habeas  corpus  to 
procure  release  of  person  sought  to  be 
extradited.    62  C  C  A.  506. 

Fugitives  from  justice  under  extradi- 
tion laws.     63  C  C.  A.  104. 

FEDERAL  COURTS. 
Jurisdiction  of  circuit  courts  of  appeals 
in  general.     1  G.  C.  A.  6;   32  O.  C 
A.  475.  i 


FEDERAL  COURTS— Cont'd. 

Jurisdiction  as  affected  by  state  lawm. 
1  C.  C  A.  513. 

Jurisdiction  of  circuit  court  of  appeals 
to  review  interlocutory  decrees  in  pat- 
ent cases.  3  C  C.  A.  572;  27  C.  G- 
A.  189 ;  32  C  C  A.  484. 

Conformity  of  practice  in  common-law 
actions  to  that  of  state  court.  5  CL 
O.  A.  594;   27  C.  C.  A.  392. 

Jurisdiction  over  corporations.  6  C.  CL 
A.  174. 

State  laws  as  rules  of  decision  in  fed- 
eral courts.  11  C  C.  A.  71;  29  O- 
C.  A.  553. 

Diverse  citizenship  as  a  ground  of  fed- 
eral jurisdiction.  10  C.  C.  A.  249; 
27  C  C.  A.  298. 

Jurisdiction  in  cases  involving  federal 
question.  11  C.  C.  A.  308;  35  C.  a 
A.  7. 

Jurisdiction  and  judgments  of  Indian 
courts.    11  C  C  A.  468. 

Federal  jurisdiction  of  suits  against 
state.    13  C  C  A.  165. 

Orders,  decrees,  and  judgments  review- 
able in  circuit  court  of  appeals.  13* 
C  C.  A.  374. 

Jurisdiction  as  affected  bv  nonse^sion 
of  the  subject-matter.    15  C.  C  A.  6L 

Enjoining  proceedings  in  state  courts. 
16  C  C.  A.  90 ;  2?  C  C.  A.  575 ;  63 
C.  C  A.  437. 

Lack  of  jurisdiction  of  United  States 
circuit  court.     16  C  C.  A.  507. 

Removal  of  causes— Sei>ara hie  contno- 
versy.  18  C.  C.  A.  86;  35  C.  O.  A. 
155. 

Jurisdiction  in  admiralty  as  to  matters 
of  contract.  18  C.  C.  A.  347;  27  a 
C  A.  530. 

Jurisdiction  of  circuit  courts  as  deter- 
mined by  the  amount  in  controvervy. 
19  C.  C.  A.  75;  36  C.  C.  A.  459. 

Jurisdiction  in  admiralty  to  enforce* 
liens  created  by  state  laws.  21  O.  C 
A.  21. 

Conclusiveness  of  judgment  between 
federal  and  state  courts.  21  C.  CI 
A.  478;  49C.  C.  A.  468. 

Conflict  of  jurisdiction  with  state- 
courts.    22  C.  C.  A.  356. 

Jurisdiction  In  mortgage  foreclosure.. 
24  C.  C  A.  523. 

Jurisdiction  on  habeas  corpus.  25  0. 
C.  A.  4. 

Mandamus  to  enforce  payment  of  judg- 
ment against  municipality.  25  C.  C.- 
A.  475. 

Suits  by  and  against  receivers  of.  2B 
C  C.  A.  49. 

Jury  trial— Province  of  court  and  jury^ 
26  C.  C.  A.  528. 

Supplementary  and  ancillary  proceed- 
ings and  relief.     36  C.  C.  A.  195. 

Probate  jurisdiction.     36  C.  C.  A.  276. 

Admiralty  jurisdiction  of  suits  between 
foreigners.     37  C.  O.  A.  193. 

Enjoining  proceedings  in  federal 
courts.    45  0.  C.  A.  591. 


Digitized  by 


Google 


INDEX  TO  NOTES. 


xlix 


FEDERAL  COURTS-ContM. 

Pendency  of  action  in  state  or  federal 
court  as  ground  for  abatement  of 
action  in  the  other.  47  C.  C.  A.  205 : 
73aC.  A.  521. 

Review  of  jurisdiction  of  circuit  courts. 
48  C.  C.  A.  351. 

Waiver  of  right  as  to  district  in  which 
suit  may  be  brought  52  C.  C.  A. 
192. 

Procedure  of  federal  courts  and  adop- 
tion of  state  practice  as  to  takimr 
proof.    71  C.  C.  A.  110. 

Legal  and  equitable  remedies  and  pro- 
ceedings on  removal  from  state  court. 
75  C.  C.  A.  4, 

Fraudulent  joinder  of  parties  to  pre- 
vent removal  of  cause  to  federal 
court    78  C.  C.  A.  362. 

Jurisdiction  of  federal  courts  to  en- 
force or  remove  liens  or  incumbran- 
ces on  property  of  parties  not  in- 
habitants of  nor  found  in  district  of 
suit    80  C.  C.  A.  7. 

FEDERAL  QUESTIONS. 
As   conferring  jurisdiction   on    United 
States  courts.     11  O.  C.  A.  308;   35 
C.  C.  A.  7. 

FEES. 
Imposition  of  extra  allowance  of  costs, 
or  fees  as  denial  of  equal  protection 
of  law.    72  C.  C.  A.  547. 

FELLOW  SERVANTS. 
Who  are.    8  C.  C.  A.  668 ;  31  C.  C.  A. 

2S6. 
Concurrent  negligence  of  master  and 
fellow  servant.     40  C.  C.  A.  236. 

FERRIES. 
As  carriers.    20  O.  C.  A.  536. 

FIDELITY  INSURANCE.    19  O.  O.  A. 
273. 

FIRES. 

As  a  peril  of  the  sea.    19  C.  C.  A.  472. 

Presumption  of  negligence  from  rail- 
road fii-es.     41  C.  C.  A.  370. 

Fire  escapes  on  buildings.  64  O.  C. 
A.  217. 

What  constitutes  loss  by  fire  under  in- 
surance policy.    72  C.  C.  A.  3. 

FORECLOSURE. 
In  federal  courts.     24  C.  C.  A.  523. 
Distribution  of  proceeds.     29  C.  C.  A. 
639. 

FOREIGN  CORPORATIONS. 
Status  under  the  rule  of  comity.    7  0. 

C.  A.  419. 
Dissolution.     7  C.  C.  A.  421. 

^5S^^<^""^^^"^«^<^n    and     taxation. 

24  C.  C.  A.  18. 
What  constitutes   "doing  business"   in 

state.    33  C.  C.  A.  585;  72  C.  C.  A. 

622. 
Service  of  process.    45  a  a  A.  3:  78 

C.  C.  A.  473. 
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FORMER  JEOPARDY. 
Discontinuance,  nolle  prosequi,  or  dis- 
missal as  bar  to  subsequent  prosecu- 
tion.   68  C.  C.  A.  4. 

FRANCmSES. 
As  assets  in  bankruptcy.    43  C.  C.  A. 
889. 

FRAUD. 

In  use  of  trade-marks  and  tmde-names. 

}L^'S'r.^>.^'^^*  «57;   20  C.  C.  A. 
^  165;  30  C.  C.  A.  380. 
Nonmailable  matter.     30  C.  C.  A.  86. 
Liabilities  of  corporations.    39   C.  C. 

A.  16. 

FRAUDS,  STATUTE  OF. 
Sufficiency  of  expression  of  considera- 
Jon  in  memorandum  within  statute. 

GARNISHMENT. 

Following  state  practice.  5  C.  O.  A. 
606;  27  C.  C.  A.  393. 

Of  receivers.     26  C.  C.  A.  49. 

Nature  of  rights  acquired  by  garnish- 
ment proceedings.    76  C.  C.  A.  270. 

GENERAL  AVERAGE. 
Marine  insurance.    20  C.  C.  A.  357. 

GIFTS. 
Revocation  of  gifts  causa  mortis.     54 
C.  C.  A.  143. 

GRAND  JURY. 
Review    by    trial    court,    of    evidence 
given  before  grand  jury.    69  C.  C. 
A.  488. 

GUARANTY. 

Discharge  of  guarantor  by  discharge 
of  principal  without  payment  or  sat- 
isfaction.   78  C.  C.  A.  266. 

GUARANTY  INSURANCE.    19  C.  C. 
A.  271. 

GUARDIAN   AND  WARD. 

Citizenship  as  affecting  the  jurisdiction 
of  the  federal  courts.  10  C.  0.  A 
253;  27  C.  C.  A.  300. 

HABEAS  CORPUS. 

Jurisdiction  of  federal  courts.  25  0. 
C.  A.  4. 

Scope  of  review  on  habeas  corpus  to 
procure  release  of  persons  sought  to 
be  extradited.    62  O.  C.  A.  506. 

HEALTH. 
Inspection,    quarantine,    and    sanitary 
regulations    interfering    with    inter- 
state commerce.     59  C.  C.  A.  191. 

HOMESTEAD. 
Rights  acquired   by  homestead   settle- 
ments and  entries  on   public  lands. 
59  C.  C.  A.  434. 

HOSPITALS. 
Liability  for  negligence.    47  0.  0.  A. 
134. 
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HUSBAND  AND  WIFE. 

Liability  of  husbaDci  for  negligence  and 

torU  of  wife.     12  C.  C.  A.  190. 
Paraphernal  property.     31  C.  C.  A.  40. 
Separation  agreements.     38  O.  O.  A. 

Citizenship  of  married  women.    65  O. 

C.  A.  5. 
Rights  of  action  between.     79  C.   C. 

A.  306. 

IMPLICATION. 
Repeal  of  statutes  by  implication.    38 
C.  C.  A.  136. 

IMPROVEMENTS. 

Rights  of  co-tenant  as  to  improvements 
made  under  mistaken  belief  of  per- 
fect title.    69  C.  C.  A.  19. 

INDEBTEDNESS. 

Constitutional  and  statutory  limitations 
of  municipal  indebtedness.  36  C.  C. 
A.  6. 

INDEPENDENT  CONTRACTORS. 
NegHgence  of  employes.     28  C.  C.  A« 

INDIANS. 
Jurisdiction  and  judgments  of  Indian 
courts.     11  C.  C.  A.  468. 
.    Citizenship  of.     27  C.  C.  A.  298. 

INDICTMENT  AND  INFORMATION. 

Consolidation  of  and  trial  of  indict- 
ments together.    69  C.  C.  A.  287. 

INFANTS. 
Imputed  negligence.     84  C.  G.  A.  4. 
Age    as    affecting    contributory    negli- 
gence.    37  a  C.  A.  362. 
Implied  emancipation  of  child.    71  C. 

C.  A.  629. 
Evidence  of  emancipation  of  child.    75 
C.  C.  A.  393. 

INJUNCTION. 

Restraining      proceedings      in      state 
courts.     16  C.  C.  A.  90;    27  O.  C. 
A.  575 ;    63  C.  C.  A.  437. 
Jurisdiction    of    circuit    court    of    ap- 

Seals  to  review  interlocutory  decrees. 
2  C.  C.  A.  481. 

Restraining  pollution  of  water  courses. 
37  C.  C.  A.  544. 

Right  of  taxpayer  to  enjoin  misuse  of 
public  funds  and  property.  38  C.  C. 
A.  458. 

Restraining  proceedings  in  federal 
courts.    45  CCA.  591. 

Restraining  criminal  proceedings.  51 
C  C  A.  133. 

Restraining  breach  of  contract  of  em- 
ploy d  not  to  engage  in  competing 
business.     53  C  C  A.  492. 

Persons  entitled  to  restrain  wrongful 
enforcement  of  tax.    54  C.  C  A.  5.50. 

Restraining  enforcement  of  judgment 
pending  establishment  or  enforcement 
of  set-off  or  counterclaim.  58  C.  C. 
A.  532. 


INJUNCTION-ContU 
Grounds  for  denial  of  preliminary  in- 
junctions    in     patent     infringement 
suits.    72  C  C  A.  123. 

INJURIOUS  NOTICES. 
Nonmailable  matter.    30  C.  C.  A.  93. 

INNKEEPERS. 
Fire  escapes  on  buildings.    64  C.  C.  A. 

217. 
Liabilities    for    personal    injuries    to 
guests.    66  C.  C.  A.  483. 

INSANE  PERSONS. 
Contracts     of    persons     non     compos 

mentis    under    guardianship.    33    C. 

C.  A.  264. 
Effect  of  insanity  on  the  question  of 

suicide  in  insurance  suits.    16  C.  C 

A.  623:28  0.  C.  A.  284. 

INSOLVENCY. 

Effect  of  national  bankruptcy  act  on 
state  insolvency  laws  and  on  assign- 
ments for  benefit  of  creditors.  51  C 
C  A.  IL 
Right  to  proceeds  of  collection  on  in- 
solvency of  collecting  bank.  69  C. 
C.  A.  333. 

INSPECTION. 
Of  public  records.    49  C.  C.  A.  210. 

Inspection,  quarantine,  and  sanitary 
regulations  interfering  with  inter- 
state commerce.     59  C.  C  A.  191. 

Duty  of  servant  to  inspect  appliances 
and  places  for  work.  65  C.  C.  A. 
370. 

INSURANCE. 
Accident  insurance— Risks  and  causes 

of  loss.     38  C  O.  A.  3. 
Conditions    in    policy    as    to    time    for 

bringing  suit.     2  O.  0.  A.  473;    35 

C.  C.  A.  404. 
Conditions   of   policy— Arbitration.     9 

C  C  A.  628;  39  C  C  A.  389. 
Authority  of  insurance  agent  to  waive 

prepayment  of  premiums.     13  C.  C. 

A.  292. 
Suicide  as  a  defense  to  a  life  policy. 

K;  C.  C.  a.  623;   28  C  C  A.  284. 
Credit  insurance.    19  C  C.  A.  271 ;  34 

C.  C  A.  165. 
Guaranty  insurance.     19  C  C  A.  271. 
Fidelity  insurance.    19  C.  C  A.  273. 
Title  insurance.     19  0.  C.  A.  278. 
Marine   insurance — Perils  of  the   sea. 

19  C.  C  A.  465. 

Marine     insurance — General     average. 

20  C  C  A.  357. 

Waiver  of  condition  against  other  in- 
surance.   27  C  C  A.  46. 

Divisibility  of  contracts.  30  C  0.  A. 
474. 

Waiver  by  acceptance  of  premiums. 
33  C.  C  A.  369. 

W^hat  constitutes  an  insurable  inter- 
est in  human  life.    39  C.  C  A.  632. 

Change  of  beneficiary.    40  C  C  A.  4. 

Connuencement  of  risk.  41  O.  C.  A. 
273. 
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INSURANCE— Confd. 

What  law  governs  policies.  46  G.  0. 
A.  287;  83  C.  C.  A.  100. 

Anthority  of  insarance  agents  as  to 
acceptance  of  risks.  49  C.  G.  A. 
335. 
Liability  for  injuries  sustained  by  as- 
sured while  enga^  in  occupation 
not  covered  by  policy.  51  G.  C.  A. 
434. 

Time  for  notice  of  loss.  55  G.  O.  A. 
376. 

Notice  of  premiums,  dues,  and  assess- 
ments.    50  C.  O.  A.  317. 

Mutual  benefit  insurance  contracts  as 
affected  by  subseauent  provisions  and 
amendments  of  charter,  constitution, 
or  by-laws.    63  C.  C.  A.  285. 

Subrogation  of  insurer  under  assign- 
ment of  rights  of  insured.  65  G.  G. 
A.  615. 

What  constitutes  loss  by  fire  under  in- 
surance policy.    72  C.  C.  A.  3. 

Weight  and  sufficiencv  of  evidence  of 
willful  burning  by  insured  as  a  de- 
fense to  action  on  policy.  79  C.  C. 
A.  455. 

Accounting  for  profits,  dividends  or 
surplus  of  mutual  insurance  company 
at  instance  of  policy  holders  or  stock- 
holders.   81  C  C.  A.  4. 

INTENT. 
As  an  element  in  offer  and  acceptance 
of  proposition.    16  G.  G.  A.  199. 

INTERNATIONAL  LAW. 
Effect   of   acquisition   of   territory    by 
United  States  on  laws  and  property 
rights  therein.    80  G.  G.  A.  457. 

INTERSTATE  GOMMERGE. 

Taxation  of  by  state.     8  C.  C.  A.  492. 

Jurisdiction  of  federal  courts  of  suits 
under  interstate  commerce  act.  11 
C.  C.  A.  318. 

State  laws  interfering  with  interstate 
commerce.     24  G.  C.  A.  21. 

Inspection,  quarantine,  and  sanitary 
regulations  interfering  with  inter- 
state commerce.    59  C.  G.  A.  191. 

JUDGMENT. 

Method  of  entering  judgment  in  federal 
court— Following  state  practice.  5  G. 
G.  A.  604. 

Of  federal  courts — Jurisdiction  as  in- 
volving federal  question.  11  G.  G.  A. 
317. 

Giving  full  faith  and  credit — Jurisdic- 
tion of  federal  courts.  11  C.  G.  A. 
318 

Rendition  on  Sunday.    12  G.  G.  A.  462. 

Finality  of  judgments  for  purposes  of 
review.  2  C.  C.  A.  379;  17  C.  G.  A. 
238;  28  C.  C.  A.  482. 

Conclusiveness  as  between  federal  and 
state  courts.  21  G.  G.  A.  478;  49 
C.  G.  A.  468. 

Enforcement  against  municipality  by 
mandamus.     25  G.  0.  A.  475.  I 


JUDGMENT— GontU 

Gonclusiveness  and  effect  of  judgments 
as  between  courts  of  law  and  equity. 
50  C.  C.  A.  463. 

Effect  of  judgment  against  corpora- 
tion in  action  to  enforce  stocknold- 
er's  liability.    52  G.  O.  A.  305. 

Restraining  enforcement  of  judgment 
pending  establishment  or  enforcement 
of  set-off  or  counterclaim.  58  G.  G. 
A.  532. 

Power  of  court  to  amend  or  modify  in- 
terlocutory orders  and  decrees.  61 
G.  G.  A.  236. 

Authority  of  attorney  after  judgment. 
67  G.  G.  A.  130. 

Satisfaction  of  one  or  more  judgments 
for  same  cause  of  action.  67  G.  G. 
A.  322. 

Operation  and  effect  of  decision  in 
equitable  suit  for  infringement  of 
patent.    68  G.  G.  A.  541. 

Jud^ent  against  one  defendant  sued 
jointly  for  conspiracy.  80  C.  C.  A. 
245. 

Deficiency  judgments  and  personal  lia- 
bility on  foreclosure  of  vendors*  liens. 
82  G.  C.  A.  488. 

JUDIGIAL  SALES. 
On  Sunday.     12  C.  C.  A.  462. 
Contracts   restraining    competition    in 
bidding.    28  C.  G.  A.  192. 

JURISDICTION. 
Of     federal     courts.     See     "Federal 

Courts." 
Of  circuit  court  of  appeals.    1  G.  G.  A. 

6:  32  G.  G.  A.  475. 
Of  supreme  court.    1  G.  C.  A.  9.  11. 
Diverse  citizenship  as  ground  of  federal 

jurisdiction.     10  G.  C.  A.  249;  27  C. 

G.  A.  298. 
Federal  question  as  ground  of  jurisdic- 
tion.   11  C.   C.  A.  308;    35  C.  C. 

A.  7. 
Of  Indian  courts.    11  C.  C.  A.  4G8. 
As  affected  by  possession  of  the  subjecrt- 

matter.     15  C.  C.  A.  6. 
Removal  of  causes— Separable  contro- 
versy.    18  O.  G.  A.  86;  35  O.  C.  A, 

155. 
Of  circuit  courts  as  determined  by  the 

amount  in  controversy.    19  G.  O.  A. 

75:    36  C.  G.  A.  459. 
Conflict    between    federal    and    state 

courts.    22  C.  G.  A.  ?56. 
Probate  jurisdiction.     36  G.  C.  A.  276. 
Admiral^  jurisdiction  of  suits  between 

foreigners.     37  C.  O.  A.  193. 
Review  of  jurisdiction  of  circuit  courts. 

48  G.  G.  A.  351. 

JURY. 
Right  to  trial  by  jury  In  federal  court 

5  C.  C.  A.  603 ;  26  C.  C.  A.  528. 
Following  state  practice.    5  G.  C.  A. 

603 ;  27  C.  C.  A.  393. 
Instructing  jury  and  receiving  verdict 

on  Sunday.     12  C.  C.  A.  462. 
Trial  by  jury  in  criminal  prosecutions. 

39  C.  C.  A.  275. 
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LACHES. 
As  a  defense  in  suits  for  infringement 
of    patents,    copyrights,    and    trade- 
marks.    22  C.  C.  A.  211;   36  G.  O. 
A.  613. 

LAND  DEPARTMENT. 
Conclusiveness  and  eCFect  of  decisions. 
22  C.  C.  A.  38;    28  O.  C.  A.  344; 
57  C.  C.  A.  207. 

LANDLORD  AND  ^TENANT. 
Holding  over  by  tenant  after  expira- 
tion  of   term   as   affecting   liability 
for  rent.    71  C.  C.  A.  513. 

LIBEL  AND  SLANDER. 

Evidence  of  otlier  offenses  and  publi- 
cations in  mitigation  of  damages.  40 
C.  C.  A.  168. 

Liabilities  of  corporations.  39  G.  C.  A. 
15. 

Retraction,  apology,  or  reparation  as 

f round   for   mitigation   of  damages. 
1  C.  C.  A.  315. 

LICENSE. 
Implied  rights  of  licensee  of  a  patent. 

25  0.  C.  A  280. 
Rights'  of'  licensee  on  train.     31  C.  C. 

A.  164. 
Licenses  as  assets  in  bankruptcy.    43 

C.  C.  A.  380. 
Sublicenses  and  assignments  of  licenses 

for  use  or  sale  of  patents.    64  C.  C. 

A.  596. 

LIENS 

Maritime  liens.  15  C.  C.  A.  679;  17 
C.  C.  A.  102;  21  C.  C.  A.  21. 

Attorneys*  liens.     32  C.  C.  A.  229. 

Maritime  liens  for  torts.  34  C.  O.  A. 
565. 

Who  are  entitled  to  liens  or  prefer- 
ences as  laborers  or  employes.  47 
C.  C.  A.  2. 

Lien  of  baulks  on  stock.  56  C.  C.  A. 
179. 

Continuance  or  revival  of  mechanics' 
liens.    71  C.  C.  A.  17. 

Persons  entitled  to  liens  against  rail- 
roads for  labor  and  supplies.  75  C. 
C.  A.  274. 

Jurisdiction  of  federal  courts  to  en- 
force or  remove  liens  or  incumbran- 
ces on  property  of  parties  not  in- 
habitants of  nor  found  in  district 
of  suit.    80  C.  C.  A.  7. 

LIFE  INSURANCE. 
Suicide  as  a  defense.     16  C.  C.  A.  623; 

28  C.  C.  A.  284. 
Waiver    by    acceptance   of    premiums. 

83  C.  C.  A.  369. 

LIMITATION  OF  ACTIONS. 

Against  corporate  officers.  53  C.  C. 
A.  7. 

Bar  of  action  as  determined  by  limita- 
tions of  state  other  than  that  in 
which  action  is  brought.  58  C.  0.  A. 
186. 

Commencement  of  period  of  limita- 
tions against  prosecutions  for  con- 
tinuing offenses.    84  C.  0.  A.  519. 


LITERARY  PROPERTY. 
Rights  of  authors  to  control  of  publi- 
cation,  disposition   or   use   of  their 
productions  independent  of  statutory 
copyright    77  O.  C.  A.  620. 

LOTTERY. 
What  constitutes.    12  C.  C.  A.  346. 
Nonmaikible  matter.     30  C.  C.  A.  90. 

MAIL. 
Nonmailable  matter.    80  G.  C.  A.  79. 

MALICIOUS  PROSECUTION. 
Liabilities  of  corporations.    39  0.  C.  A* 
14. 

MANDAMUS. 
In  aid  of  appeals.    10  G.  G.  A.  450. 
To    enforce    payment    of    judgment 

against  municipality.    25   C.   G.  A. 

475. 
Appeal  or  mandamus.     47  C.   G.  A« 

376. 
Enforcement    of    decree   of   appellate 

court  by  mandamus.     77  G.  G.  A. 

409. 

MANUFACTURES. 

Liabilities  of  manufacturers  of  injuri- 
ous substances  or  defective  machin- 
ery and  appliances  for  injuries  to> 
persons  other  than  inunediate  ven- 
dees.   57  C.  C.  A.  5. 

Contracts  for  sale  of  things  to  be  man- 
ufactured.   58  C.  C.  A.  363. 

Fire  escapes  on  factories.  64  O.  0» 
A.  217. 

MARINE  INSURANCE. 
Perils  of  the  sea.     19  C.  G.  A.  465. 
General  average.     20  G.  G.  A.  357. 

MARITIME  LIENS. 

For  supplies  and  services — Presump- 
tion as  to  credit  to  vessel.  15  C.  0^ 
A.  679. 

Waiver  and  extinguishment  17  C.  G. 
A.  102. 

Created  by  state  laws.    21  G.  a  A.  2L 

For  torts.     34  G.  G.  A.  566. 

MARRIAGE. 

Effect  of  existing  marriage  on  subse- 
quent marriage  or  contract  to  marry. 
50C.»C.  A.  583. 

Marriage  by  mutual  agreement  52  Gl 
C.  A  581. 

MASTER  AND  SERVANT. 
Who  are  fellow  servants.     8  0.  G.  A. 

668:    31  C.  C.  A  286. 
Liabilities  of  carriers  for  injuries  cans* 

ed  by  negligence  or  torts  of  servants. 

10  C.  C.  A.  466;   27  C.  C.  A.  651. 
Who  are  independent  contractors.    28 

C.  C.  A.  392. 
Divisibility  of  contracts  for  services. 

30  C.  C.  A  467. 
Negligence  of  both — Division  of  dam- 
ages in  admiralty.    30  C.  C.  A.  678. 
Duty  of  railroad  companies  to  furuish. 

safe  appliances.     3i  C,  0.  A.  8. 
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MASTER  AND  SERVANT— Confd. 

ABsamption  of  risk  incident  to  employ- 
ment.   88  O.  G.  A.  814. 

Concurrent  negligence  of  master  and 
fellow  servant.    40  C.  C.  A.  236. 

Injuries  to  servant  while  not  on  duty. 
44  C.  C.  A.  489. 

Duty  of  railroad  companies  to  block 
switches.  46  G.  G.  A.  98. 

Who  are  entitled  to  liens  or  prefer- 
ences as  laborers  or  employes.  47 
C.  C.  A.  2. 

What  law  governs  master's  liability 
for  injuries  to  servant.  48  G.  G.  A. 
232. 

Liability  for  injuries  to  volunteers. 
51  G.  G.  A.  609. 

Restraining  breach  of  contract  of  em- 
ploy6  not  to  engage  in  competing 
business.    53  G.  G.  A.  492. 

Contracts  relating  to  liability  of  mas- 
ter for  negligence  causing  injury  to 
or  death  of  servant.    62  G.  G.  A.  5. 

Mitigation  of  damages  for  wrongful 
discharge  from  employment  by  fail- 
ure of  servant  to  seek  or  accept  other 
employment.    64  G.  G.  A.  5. 

Fire  epcanes  on  buildings.  64  G.  G.  A. 
217. 

Duty  of  servant  to  inspect  appliances 
and  places  for  work.  65  C.  G.  A. 
370. 

Importation  of  contract  labor.  66  G. 
CT A.  133. 

Relation  of  carrier  to  persons  carried 
under  contract  with  their  employers. 
67  G.  C.  A.  427. 

Right  to  invention  as  between  employ- 
er and  employe.    71  G.  G.  A.  221. 

Expert  testimony  as  to  value  of  serv- 
ices.   74  G.  G.  A.  257. 

Application  of  doctrine  of  res  ipsa  lo- 
quitur in  actions  for  injuries  to  serv- 
ants.    82  G.  G.  A.  121. 

MASTERS  IN  CHANCERY. 
Compensation.    27  G.  C.  A.  475. 

MECHANICS'   LIENS. 

Continuance  or  revival  of  mechanics* 
liens.    71  C.  C.  A.  17. 

Persons  entitled  to  liens  against  rail- 
roads for  labor  and  supplies.  75  G. 
C.  A.  274. 

MENTAL  SUFFERING. 
As  an  element  of  damages.     11  G.  C. 

A.  556. 
Damages  for,   by   delay   in  delivering 

telegram.     11  G.  C.  A.  571;  15  C.  C. 

A.  250;  28  C.  C.  A.  62. 

MINES  AND  MINING. 
Right  of  dower  in  mines.    3  G.  C.  A. 

816. 
Mining  partnerships.     35  C.  G.  A.  515. 
Conclusiveness  of  patents  for  mining 

cUims.    28  C.  G.  A.  346;  48  C.  G.  A. 

674. 
Rights  under  mining  location  to  veins 

having  apexes  within  claim.    66  C. 

a  A.  31L 


MINES  AND  MINING-Confd. 

Sufficiency  of  discovery  of  mineral 
characteristics  to  support  mining  lo- 
cation.   79  G.  C.  A.  6. 

Partition  of  mineral  rights  or  lands. 
81  C.  G.  A.  405. 

MOBS. 

Municipal  liability  for  acts  of  mobs. 
57  G.  G.  A.  517. 

MONOPOLIES. 

Constitutional  restrictions  on  grant  14 
G.  C.  A.  6. 

Monopolistic  contracts — Validity  as  af- 
fected by  public  policy.  84  G.  G.  A. 
486. 

Rights  and  liabilities  of  parties  con- 
tracting with  trusts  or  combinations 
in  restraint  of  trade.  78  G.  C.  A. 
612. 

MORTGAGES. 

Equitable  mortgages  —  Agreement  to 
give  a  mortgage.     18  C.  C.  A.  458. 

Names  of  parties  in  deeds  and  mortga- 
ges.    23  C.  C.  A.  146. 

Foreclosure  in  federal  courts.  24  G. 
C.  A.  523. 

Distribution  of  proceeds  on  foreclosure. 
29  C.  C.  A.  639. 

Taxation  of.    31  G.  G.  A.  467. 

Subrogation  to  rights  of  mortgagee.  42 
\j9  \j»  A,  S04. 

MUNICIPAL  CORPORATIONS. 

Liability  for  torts  of  public  officers.  14 
C.  C.  A.  534. 

Enforcement  of  judgment  against 
municipality  by  mandamus.  25  C. 
C.  A.  475. 

Dissolution  and  reincorporation— Effect 
on  indebtedness.     33  C.  G.  A.  506. 

Constitutional  and  statutory  limitations 
of  municipal  indebtedness.  36  C.  G. 
A.  6. 

Right  of  taxpayer  to  enjoin  misuse  of 
public  funds  and  property.  38  G.  G. 
A.  458. 

Bona  fide  purchasers  of  municipal 
bonds.    41  C.  C.  A.  6. 

Rights  of  telegraph  and  telephone  com- 
panies to  use  of  streets.  44  G.  C.  A. 
1.5.^. 

Municipal  liability  for  acts  of  mobs. 
57  C.  C.  A.  517. 

Effect  of  violation  of  ordinance^  lim- 
iting speed  of  trains.    59  C  C.  A.  5 

Rights  and  remedies  of  holders  of  in- 
valid municipal  securities.  66  C.  C. 
A.  235. 

Relative  rights  of  street  railroads,  and 
vehicles  and  pedestrians  in  use  and 
occupation  of  streets.    73  C.  C.  A.  12. 

Sufficiency  of  presentation,  service,  or 
filing  of  claim  for  personal  injuries 
or  notice  thereof  as  condition  pre- 
cedent to  action  against  municipal 
corporation.     83  C.  C.  A.  559. 

NAMES. 
Of    parties    in   deeds   and    mortgages. 

23  C.  C.  A.  146. 
Use  of  person's  name  as  trade-name. 

17  C.  C.  A.  579;  27  C.  C.  A.  357. 


Digitized  by 


Google 


Uv 


84  C.  C.  A.  REPORTS. 


NAVIGABLE  WATERS. 
Obstruction — Jurisdiction    of    federal 
courts.    11  C.  C.  A.  3ia 

NEGLIGENCE. 

Liabilities  of  carriers  for  negligence  of 
servants,  10  C.  C.  A.  466;  27  C.  0. 
A.  651. 

Of  wife— LiabiUtj  of  husband.  12  C 
C.  A.  106. 

Personal  liability  of  directors.  12  0. 
C.  A.  680;   33  C.  C.  A.  280. 

In  transmission  of  telegram.  14  C.  O. 
A.  177. 

Of  independent  contractor.  28  G.  G.  A. 
392. 

Duty  of  railroads  to  give  warning  sig- 
nals at  crossing.     29  C.  C.  A.  90. 

Of  both  master  and  servant — Division 
of  damages  in  admiralty.  30  O.  C. 
Aa  b78. 

Injuries  to  trespasser  on  train.  31  0. 
C.  A.  76. 

Injuries  to  one  traveling  on  pass.  81 
C.  C.  A.  164. 

Injuries  to  licensee  on  train.  31  C.  C. 
A.  164. 

Who  are  fellow  servants.  31  C.  C.  A, 
286. 

Burden  of  proof  where  passengers  have 
been  injured.     82  C.  0.  A.  23. 

Evidence  admissible  to  show  injury  to 
live  stock  through  ocigUgence  ur  acci- 
dent during  transportatM.  IK2  C  G. 
A.  148. 

Imputed  to  infant.     34  G.  G.  A.  4. 

Sleeping-oar  companies.   34  C.  G.  A.  386. 

Duty  of  railroad  companies  to  furnish 
safe  appliances.    37  C-  G.  A.  8. 

Age  as  affecting  contributory  negli- 
gence.    37  a  C.  A.  362. 

Liabilities  of  corporations.  39  G.  G. 
A.  15. 

Goncurrent  negligence  of  master  and 
fellow  servant.     40  G.  G.  A.  236. 

Care  required  of  motormen.  40  G.  0. 
A.  361. 

Presumotion  from  railroad  fires.  41 
C.  O.A.  370. 

Injuries  to  servant  not  on  duty.  44 
C.  G.  A.  489. 

Duty  of  railroad  companies  to  block 
switches.    46  G.  G.  A.  98. 

Liabilities  of  charitable  institutions 
for  negligence.     47  G.  G.  A.  134. 

What  law  governs   master's  liability 
for  injuries  to  servant.    48  C.  G.  A. 
232. 
Liability  of  employer  for  injuries  to 
volunteers.    61  G.  G.  A.  509. 

Injuries  to  railroad  passengers  while 
occupying  positions  other  than  reg- 
ular seats.    54  G.  G.  A.  4. 

Injuries  to  persons  at  public  enter- 
tainment or  exhibition.  56  G.  G.  A. 
502. 

Liabilities  of  manufacturers  and  ven- 
ders of  injurious  substances  or  de- 
fective machinery  and  appliances  for 
injuries  to  persons  other  than  imme- 
diate ^vendees.    57  C.  C.  A.  5. 

In  ejection  of  passengers  or  trespassers 
under  disability.    62  G.  G.  A.  422. 


NEGLIOENGE— Cont'd. 
Liabilities  of  connecting  carriers   for 

injuries  to  passengers.    64  G.  C.  A. 

485. 
Firp  escapes  on  buildings.    64  G.  C.  A. 

217. 
Liabilities  of  innkeepers  for  personal 

injuries  to  guests.    66  C.  C.  A.  483. 
Presumptions  and  burden  of  proof  as 

to  cause  of  loss  or  injury  to  goods 

shipped  by   vessel   and   diligence   or 

negligence  of  carrier.    68  0.  G.  A. 

NEUTRALITY  LAWS. 
Object  and  scope  of  neutrality  law.    28 
C.  G.  A.  622. 

NEW  TRIAL. 

Following  state  practice.  5  C.  G.  A. 
605;  27  G.  C.  A.  893. 

Jurisdiction  of  lower  court  to  rehear 
cause  or  grant  new  trial  after  re- 
mand by  appellate  court  70  G.  G. 
A.  416. 

NOLLE  PROSEQUL 
As  bar  to  subsequent  prosecution.    68 
C.  G.  A.  4. 

NON  COMPOS  MENTIS. 
Contracts  of  persons  non  compos  men- 
tis under  guardianship.     84  G.  G.  A. 
264. 

NONMAILABLE  MATTER. 
O^MOWMAttfic.     ;M>C.C.A.70. 
Frauds  mod  eomterfeitiiig.    M  C  C 

A  86 
Lotteries.     80  C.  G.  A.  90.  _ 

Injurious  notices.     80  G.  G.  A.  98. 
Threatening  and  dunning  postal  carda. 

80  C.  C.  A.  94. 

NONRESIDENTS.  _ 

Taxation  of  property.    81  0.  C.  A.  467. 

NOTICE. 

Sufficiency  of  notice  of  dissolution  of 
partnership.    54  O.  G.  A.  229. 

To  agent— Adverse  interest,  fraud,  or 
collusion  of  agent.    56  O.  G.  A.  561. 

Time  for  notice  of  loss  under  insurance 
policy.    55  O.  C.  A.  376. 

Of  insurance,  premiums,  dues,  and  as- 
sessments.   59  C.  C.  A.  317. 

OBITER  DICTUM.    64  C.  C.  A.  361. 

OBSCENE  MATTER. 
Nonmailable  matter.     30  G.  G.  A.  79. 

OFFICE  AND  OFFICER. 
Jurisdiction  of  federal  courts  in  suits 
against  federal  officers.     11  C.  G.  A. 


agai 
316. 


Torts  of  public  officers.  14  C.  C.  A. 
5.S4.  ^ 

Liabilities  of  sureties  for  acts  of  ofli- 
cers  under  color  of  office.  43  G.  G. 
A.  222. 

Validity  of  contracts  with  public  offi- 
cers as  affected  by  illegality  of  ob- 
ject or  consideration.  56  G.  G.  A. 
10. 
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ORDERS. 
Power  of  court  to  amend  or  modify  in- 
terlocutory  orders  and  decrees.     61 
C.  C.  A.  236. 

PARAPHERNAL  PROPERTY. 
What  consUtutea.    31  C.  C.  A.  4a 

PARENT. 

Death  of  child  by  wrongful  act— Dam- 
ages.   1  C.  C.  A.  34. 

Implied  emancipation  of  child.  71  G. 
C.  A.  62U. 

Evidence  of  emancipation  of  child.  75 
C.  C.  A.  393. 

PARTIES. 

Citizenship  as  affecting  the  jurisdiction 
of  the  federal  courts.  10  C.  C.  A. 
254;  27  C.  C.  A.  208;  32  G.  C.  A. 
479. 

Names  of.  in  deeds  and  mortgages. 
23  C.  C.  A.  146. 

Persons  entitled  to  enforce  specific 
performance.    47  C.  C.  A.  493. 

Persons  entitled  to  injunction  restrain- 
ing or  damages  for  wrongful  enforce- 
ment of  tax.    54  G.  G.  A.  550. 

Fraudulent  joinder  to  prevent  removal 
of  cause  to  federal  court.  78  C.  G. 
A.  362. 

Who  may  be  parties  in  actions  by  or 
against  associations.  82  C.  C.  A. 
270. 

Necessary  or  proper  parties  in  suits  to 
foreclose  vendors'  liens  on  realty. 
83  C.  C.  A.  359. 

PARTITION. 
Of  mineral  rights  or  lands.     81  G.  C. 
A.  405. 

PARTNERSHIP. 

Use  of  partnership  name  as  trade- 
name. 17  G.  G.  A.  579;  27  G.  G.  A. 
357. 

Mining  partnerships.    35  0.  G.  A.  515. 

Purchase  of  co-partner's  interest  40 
G.  C.  A.  508. 

Liability  of  partnership  for  torts  of 
partner.    45  C.  C.  A.  277. 

Power  of  corporation  to  form  partner- 
ship.   50  G.  C.  A.  131. 

Sufficiency  of  notice  of  dissolution  of 
partnership.    54  O.  G.  A.  229. 

Liability  of  corporation  succeeding  to 
partnership  for  debt  of  firm.  80  G. 
G.  A.  560: 

PASSENGERS. 

Duty  of  carrier  to  protect  from  danger- 
ous fellow  passengers.  4  G.  G.  A. 
231. 

Right  of  carrier  to  restrain  or  expel 
disorderly  passenger.  4  G.  G.  A. 
231. 

Duties  and  liabilities  of  sleeping-car 
companies  towards.  10  0.  G.  A.  335 ; 
34  C.  C.  A.  386. 

Rights  against  carriers  for  injuries 
caused  by  negligence  or  torts  of  serv- 
ants. 10  G.  O.  A.  466;  27  G.  G.  A. 
651. 


PASSENGERS-Cont'd. 

Rights  of  persons  traveling  on  a  pass. 
31  G.  C.  A.  164. 

Burden  of  proof  of  negligence  for  inju- 
ries to.     a2  G.  C.  A.  23. 

Limitation  of  carrier's  liability  for  in- 
juries to  passengers.     32  C.   C.   A. 

Limitation  of  carrier's  liability  for  in- 
juries to  passenger  by  condition  on 
ticket     82  C.  C.  A.  302. 

Limitation  of  liability  by  carrier  for 
injuries  to  passenger  traveling  on 
pass.     32  C.  G.  A.  805. 

Limitation  of  carrier's  liability  for  in- 
juries to  baggage.     32  0.  G.  A.  808. 

Continuance  of  passenger  relation.  40 
C.  G.  A.  437. 

Injuries  to  railroad  passengers  while 
occupying  positions  other  than  regu- 
lar seats.    54  G.  0.  A.  4. 

Negligence  in  ejecting  passengers  un- 
der disability.    62  C.  C.  A.  422. 

Liabilities  of  connecting  carriers  for 
injuries  to  passengers.  64  G.  G.  A. 
485. 

Relation  of  carrier  to  persons  carried 
under  contract  with  their  employers. 
67  G.  G.  A.  427. 

Accommodations  to  passengers  on  ves- 
sels.   68  G.  G.  A.  630. 

PATENTS. 
To  public  lands— Cancellation.    22  G. 

G.  A.  3a 
Conclusiveness  of  land  patents.    28  G. 

G.  A.  346. 
Conclusiveness  of  patents  for  mining 

claims.    28  G.  G.  A.  346;  48  G.  C. 

A.  674. 

PATENTS  FOR  INVENTIONS. 

Effect  of  previous  adjudication  on  cir- 
cuit court  of  appeals.  3  C.  C.  A. 
665;  27C.C.  A.427;  32G.C.  A.475. 

Review  of  interlocutory  decree  granting 
or  continuing  injunction  in  circuit 
court  of  appeals.  3  C.  C.  A.  572; 
27  C.  C.  A.  189;  32  C.  C.  A.  484. 

Jurisdiction  of  federal  courts  in  suits 
relating  to  patents.    11  G.  C.  A.  313. 

Pleading  in  infringement  suits — De- 
murrer for  want  of  novelty  and  in- 
vention.   19  G.  G.  A.  595. 

Laches  as  a  defense  in  suits  for  in- 
fringement. 22  C.  C.  A.  211;  36  C. 
C.  A.  613. 

Power  of  patentee  to  control  bis  in- 
rention.    25  C.  C.  A.  280. 

Contributory  infringement  of  patents. 
43  G.  G.  A.  485. 

Accounting  by  infringer  for  profits. 
50  G.  G.  A.  8. 

Time  for  application  for  reissue.  55 
C.  G.  A.  560. 

Utility,  extent  of  use,  and  commercial 
success  as  evidence  of  invention.  59 
G.  C.  A.  620. 

Sublicenses  and  assignments  of  licensee 
for  use  or  sale  of  patents.  04  C.  C. 
A.  596. 

Amendment  of  application.  68  C.  G. 
A.  2;^. 
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84  C.  C.  A.  REPORTS. 


PATENTS  FOR  INVENTIONS— 

Cont'd. 

Operation  and  effect  of  decision  in 
equitable  suit  for  infringement.  68 
d  C.  A.  541. 

Priority  and  continuance  of  public  use 
of  invention  as  affecting  patent- 
ability.   69  O.  O.  A.  646. 

Abandonment  of  invention.  70  C.  C. 
A.  6. 

Right  to  inventions  as  between  employ- 
er and  employe.    71  C.  C.  A.  221. 

Grounds  for  denial  of  preliminary  in- 
junctions in  patent  infringement 
suits.    72  C.  C.  A.  123. 

PAYMENT. 

Implied  obligation  to  pay  for  benefits 
received.    2  C.  C.  A.  488. 

PENALTIES. 
Imposition  of  penalty,  extra  allowance 
of  damages,  costs,  or  fees  as  denial  of 
eoual  protection  of  law.    72  C.  C.  A. 

PERILS  OF  THE  SEA. 
Damages  to  ship  and  cargo  by  vermin. 

18  C.  C.  A.  231;  19  C.  C.  A.  473. 
Damages  to  ship  and  cargo  through  va- 
rious causes.    19  C.  C.  A.  465 ;  64  G. 
C.  A.  iia 

PHYSICIANS  AND   SURGEONS. 
Expert  testimony  as  to  value  of  serv- 
ices.   74  C.  C.  A.  257. 

PLEADING. 

Following  state  practice.  5  C.  C.  A. 
594;  27  C.  C.  A.  392. 

Averments  of  citizenship  to  show  ju- 
risdiction in  federal  courts.  10  C.  C. 
A.  261 ;  27  C.  C.  A.  5^. 

In  patent  infringement  euits — Demur- 
rer for  want  of  novelty  and  inven- 
tion.   19  C.  O.  A.  595. 

Private  statutes.    67  C.  O.  A.  241. 

PLEDGES. 
Rights   and    liabilities  of   pledgees   of 
corporate  stock.    42  O.  C.  A.  135. 

POST  OFFICE. 
Nonmailable  matter.    30  0.  0.  A.  79. 

PRACTICE. 
As  regulated  by  state  laws.    1  C.  C.  A. 
515;  5  C.  C.  A.  594;  9  C.  C.  A.  548; 
27  C.  C.  A.  392. 

PREJUDICE. 
As  ground  for  removal  of  causes.    8  C* 
a  A.  95. 

PRINCIPAL  AND  AGENT. 

Agency  implied  from  course  of  dealing. 
42  C.  C.  A.  221. 

Liability  of  principal  for  torts  of 
agent     43  C.  O.  A.  31G. 

Knowledge  of  agent  as  notice  to  prin- 
cipal—Effect of  adverse  interest, 
fraud,  or  collusion  of  agent.  56  0. 
C.  A.  561. 


PRINCIPAL  AND  AGENT-ContU 
Election    of    remedies    against    undis- 
closed nrincipal  or  agent    77  O.  C. 
A.  166. 

PRINCIPAL  AND   SURETY. 

Liabilities  of  sureties  for  acts  of  offi- 
cers under  color  of  office.  43  0.  C 
A.  222. 

Death  of  surety.    49  C.  C.  A.  501. 

Liability  of  sureties  for  interest,  costs, 
and  attorney's  fees.    51  C.  C.  A.  248. 

Discharge  of  surety  on  building  con- 
tract by  change  in  obligation  or  duty 
of  principal.    52  C.  C.  A.  427. 

Discharge  of  surety  by  alteration  of  in- 
strument   66  C.  C.  A.  6. 

PROBATE. 
Jurisdiction  of  federal  courts.     36  0. 
C.  A.  276. 

PROCESS. 
Following  state  practice.    5  C.  C.  A. 

599;  27  C.  C.  A.  393. 
Service  on    foreign    corporations.      45 

C.  C.  A.  3;    78  C.  C.  A.  473. 

PROPERTY. 

Obtaining  possession  or  establishing  ti- 
tle to  personal  property  in  equity. 
58  C.  a  A.  101. 

Distinctions  between  real  and  personal 
property.    82  C.  C.  A.  602. 

PUBLIC  FUNDS. 

Right  of  taxpayer  to  enjoin  misuse  of 
public  funds  and  property.  38  C.  C. 
A.  458. 

PUBLIC  LANDS. 
Liability  of  purchaser  holding  equita* 

ble  title  to  state  taxation.    4  C.  C. 

A.  196. 
Not  subject  to  state  taxation.    4  0.  0. 

A.    190. 
Jurisdiction  of  federal  courts  in  suits 

under  public  land  laws.    11  C.  C.  A. 

314. 
Decisions  of   land    department— Their 

conclusiveness  and  effect     22  C.  C. 

A.  38;   28  C.  C.  A.  344;   57  C.  C.  A. 

207. 
Rights  acquired   by  homestead  settle- 
ments and  entries.    59  C.  C.  A.  434. 
Bona  fide  purchasers.    67  C.  O.  A.  13. 

PUBLIC  POLICY. 
As  affecting  contracts.    9  C.  C.  A.  666 ; 

34  C.  C.  A.  486. 
Contracts   for   lobby   services.     29   C. 

C.  A.  446. 
As  affecting  monopolistic  contracts.     84 

C.  C.  A.  480. 

QUIETING  TITLE. 
Necessity  of  possession  in  suits  to  quiet 
title.     89  a  C.  A.  522. 

RAILROADS.    See  "Carriers." 
When  land  grants  taxable.    4  G.  C.  A. 

196. 
Duty  to  give  warning  signals  at  cross- 
ing.    29  G.  C.  A.  90. 
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RAILROADS-Confd. 

Rights  of  trespassers  on  trains.  81 
CCA.  76. 

Dat7  of  railroad  companies  to  famish 
safe  appliances.     37  G.  C.  A.  a 

Location  and  establishment  of  stations. 
41  C.  C.  A.  219. 

Presumption  of  negligence  from  fires. 
41  C.  C.  A.  870. 

Injuries  to  persons  at  stations.  41  O. 
C.  A.  560. 

AbandonmcDt  or  forfeiture  of  right  of 
W8  J.    42  a  C.  A.  676. 

Duty  of  railroad  companies  to  block 
switches.    46  O.  C.  A.  08. 

Liability  of  railroad  or  street  car  com- 
panies for  ejection  of  trespassers. 
51  C.  C.  A.  67a 

Effect  of  violation  of  statutes  and  or- 
dinances regulating  speed  of  trains. 
50  O.  C.  A.  5. 

N^ligence  in  ejecting  trespassers  un- 
der disability.    62  0.  G.  A.  422. 

Acquisition  or  loss  of  right  to  railroad 
ngfat  of  way  by  prescription.  68  G. 
C.  A.  7. 

Persons  entitled  to  liens  a^painst  rail- 
roads for  labor  or  supplies.  75  G. 
G.  A,  274. 

Liabilities  of  railroads  for  injuries  by 
fire  as  affected  by  management  of 
locomotives.    75  G.  G.  A.  50a 

Rights  and  liabilities  of  stoclcbolders 
of  railroads  on  consolidation.  81  G. 
G.  A.  480. 

RECEIVERS. 

Citizenship  as  affecting  the  jurisdiction 
of  the  federal  courts.    10  G.  G.  A.  253. 

Actions  by  and  against  receivers  of  fed- 
eral courts.    26  G.  G.  A.  49. 

Natnre  of  certificates.  26  0.  0.  A. 
350. 

Actions  by  and  against  receivers  und 
"agents'*  of  national  banks.  53  G. 
G.  A.  308. 

Preservation  and  prevention  of  re- 
moval of  property  beyond  jurisdiction 
pending  litigation  as  ground  for  ap- 
pointment of  receiver.    57  G.C.A.80. 

REGORDa 
Access  to  public  records.  40  G.C.A.  210. 

REFERENCE. 
Following  state  practice.    27  G.  G.  A. 
302. 

REMOVAL  OF  CAUSES. 

As  restricted  by  state  laws.  1  C  G.  A. 
515. 

For  prejudice  or  local  influence.  8  G. 
G.  A.  05. 

Separable  controversy.  18  C.  0.  A. 
86;    35  G.  O.  A.  155. 

Actions  against  federal  receivers.  26 
C.  G.  A.  40. 

Distinctions  between  legal  and  equi- 
table remedies  in  actions  removed  to 
federal  courts.     63  G.  G.  A.  204. 

Waiver  of  right.    6G  G.  G.  A.  612. 


REMOVAL  OF  CAUSE S-Gont*d. 

Proceedings  under  power  of  eminent 
domain  as  civil  suits  under  laws  re- 
lating to  removal  of  causes  to  federal 
courts.    73  G.  G.  A.  183. 

Legal  and  equitable  remedies  and  pro- 
ceedings on  removal  from  state  court. 
75  C.  G.  A.  4. 

Fraudulent  joinder  of  narties  to  pre- 
vent removal.    78  G.  C.  A.  362. 

REPEAL  OF  STATUTES. 
Repeal  of  statutes  by  implication.     88 
d  O.  A.  136. 

REVIEW. 

Necessity  of  leave  to  file  bill  of  re- 
view after  decision  on  appeal.  4  G. 
a  A.  72. 

In  bankruptcy  cases.    48  0.  C.  A.  0. 

REWARDS. 
Performance  of  conditions  in  and  ac- 
ceptance of  offer  of  reward.     70  G. 
G.  A.  08. 

RISKS. 
Assumption  of  risk  incident  to  employ- 
ment.   38  G.  G.  A.  314. 

SALE 

Of  patent.    25  C.  G.  A.  280. 

Divisibility  of  contracts.  30  0.  G.  A. 
470. 

Liabilities  of  venders  of  injurious  sub- 
stances or  defective  machinery  and 
appliances  for  injuries  to  persons 
other  than  immediate  vendees.  57  G. 
G.  A.  5. 

Contracts  for  sale  of  things  to  be  pro- 
duced or  manufactured.  58  G.  G.  A. 
363. 

Transfer  of  title  as  dependent  on  ap- 

Sropriation  by  seller.     83  G.  G.  A. 
70. 

SALVAGE. 
Awards  in  federal  courts.     30  C.  C.  A. 
280. 

SEAMEN. 
Negligence  of  both  master  and  servant 

— Division  of  damages  in  admiralty. 

80  G.  G.  A.  678. 
Rights  and  liabilities  of  seamen  as  to 

medical    treatment.      83    C.    G.    A. 

186. 

SEPARABLE   CONTROVERSIES. 

As  ground  for  removal  of  cause.  18  C. 
0.  A.  86:  35  C.  G.  A.  165. 

SEPARATION  AGREEMENTa    38  C. 
G.  A.  60a 

SET-OFF  AND  COUNTERCLAIM. 
Restraining  enforcement  of  judgment 
pending  establishment  or  enforcement 
^   of  set-off  or  counterclaim.    58  G.  G. 
.      A.  532. 
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SHAREHOLDERS. 
In  national  banks.     15  O.  O.  A.  180; 
46  C.  O.  A.  003. 

SHIPPING. 

Qnick  dispatch.  14  O.  C.  A.  667;  21 
C.  C.  A.  342. 

Impliod  wnrrnnty  of  seaworthiness.  10 
O.  O.  A.  388;   60  C.  C.  A.  179. 

Damages  to  ships  and  cargoes  by  ver- 
min. 18  C.  or  A.  281;  19  a  a  A. 
473. 

Admiralty  jurisdiction  over  contracts. 
18  C.  C.  A.  347;  27  C.  C.  A.  580. 

Loss  by  perils  of  the  sea.  19  O.  O.  A. 
465;  64C.  C.  A.  118. 

General  average.  20  C.  C.  A.  357 ;  84 
CCA   316. 

Demurrage.  14  C.  C.  A.  657;  21  C. 
C.  A.  337 ;   46  C.  C.  A.  4. 

Carriers  by  water.    20  C.  C.  A.  535. 

Limitation  of  owner's  liability.  45  C 
C.  A.  387. 

Statutory  exemptions  of  shipowneoi 
from  liability.  49  C.  C  A.  11;  88 
C.  C.  A.  2S4. 

Demise  oC  Mssd.    59  C.  C.  A.  225. 

Oancellation,  surrender,  or  rescission  of 
charter  of  vessel.    61  C.  C.  A.  569. 

Presumptions  and  burden  of  proof  as 
to  cause  of  loss  or  injury  to  goods 
shipped  by  vessel,  and  diligence  or 
negligence  of  carrier.  68  C.  C.  A. 
398. 

Accommodations  to  passengers  on  ves- 
sels.   68  C.  C.  A.  630. 

Capacity  or  authority  of  master  of  ves- 
sel to  hypothecate  or  make  bottomry 
bond.    75  C.  C.  A.  123. 

Liability  of  vessel  for  injuries  caused 
by  creation  of  swell.    78  C.  C.  A.  3. 

Deductions  and  offsets  from  charter 
hire  of  vessel.    84  C.  C.  A.  254. 

SIGNALS. 
At  railroad  crossings.    29  C.  C.  A.  90. 

SLEEPING-CAR  COMPANIES. 
Their   duties    and    liabilities    towards 
their  passengers.     10  C.  C.  A.  835; 
84  C.  C.  A.  386. 

SPECIFIC  PERFORMANCE. 

Persons  entitled  to  enforce  specific 
performance.    47  C.  C.  A.  493. 

Of  contracts  requiring  performance  of 
continuous  acts.    49  C.  C.  A.  103. 

Of  contracts  of  which  time  is  the  es- 
sence.    63  C.  C.  A.  562. 

Necessity  of  tender  of  performance.  65 
C.  C.  A.  91. 

Conditions  and  provisions  for  relief  to 
defendant  in  decree  in  action  for 
specific  performance.  79  C.  C.  A. 
188. 

Right  of  vendor  seeking  specific  per- 
formance of  contract  to  have  title 
perfected  pending  suit.  80  C.  C. 
A.  354. 


SPECIFIC  PERFORMANCB-Contd. 

Possession    and    improvements    under 

parol  contract  for  sale  or  gift  of  land 

as  ground  for  specific  performance. 

81  C.  C.  A.  276. 

Right  to  specific  performance  as  af- 
fected by  adequacy  of  remedy  at  law^ 

82  C.  C.  A.  368. 

STATE  COURTS.     See   "Removal   of 

Causes." 
Proceedings  enjoined  by  federal  coarts. 

16  C.  C.  A.  90;  27  C.  C.  A.  575 ;  68 

C.  C.  A.  437. 
Jorisdictlon  of  state  courts  to  enforce 

maritime  liens  under  state  laws.    21 

C.  C.  A.  21. 
Oonchisiveness  of  Judgments  between 

federal  and  state  eonrts.    21  C  O. 

A.  478;   49  C.  C.  A.  46a 
Conflict  of  jurisdictloii  wHh  federal 

courts.    22  C.€.  A.  356. 
Restraining    proceedings     in    federal 

oonrtM.    45  C.  C.  A.  591. 
Pendency  of  action  in  state  or  federal 

court  as  ground  for  abatement  of  ac- 
tion in  the  other.    47  C.  C.  A.  205 : 

73  C.  C.  A.  521. 

STATES. 
Federal    Jurisdiction    in    suit    against 

sUte.     18  C.  C.  A.  165. 
Estoppel  against    16  C.  G.  A.  858. 

STATUTES. 

Construction  of  statutes — State  laws 
as  rules  of  decision  in  federal  courts. 
11  C.  C.  A.  72. 

Constitutional  and  statutory  limitations 
of  municipal  indebtedness.  80  C.  O. 
A.  6. 

Statutory  exemptions  of  building  and 
loan  associationa  from  operation  of 
usurv  laws.     36  C.  C.  A.  343. 

Repeal  of  statutes  by  implication.  38 
0.  O.  A.  136. 

Power  of  legislature  to  pass  curatiTS 
statutes.     39  C.  O.  A.  180. 

Amendment  of  amended,  repealed,  or 
invalid  statutes.    44  C.  C.  A.  590. 

Effect  of  violation  of  statutes  limiting 
speed  of  trains.    59  O.  C.  A.  5. 

Construction  of  statutes  as  affected  bv 
mistakes  in  writin|f,  grammar,  spell- 
ing, and  punctuation.  65  C.  C.  A. 
237. 

History  and  passage  of  statutes  and 
contemporary  circumstances  as  aids 
to  construction.    65  C.  C.  A.  535. 

Pleading  private  statutes.  67  C.  C.  A. 
241. 

Construction  and  operation  of  provisos, 
exceptions  and  saving  clauses.  76  C. 
C.  A.  381. 

Validity  of  laws  alleged  to  impair  char- 
ter or  franchise  of  corporation  as  de- 
pendent on  reservation  of  power  to 
alter  or  amend.    77  C.  C.  A.  281. 

STOCKHOLDERS. 
Liability    to   creditors  of   corporation. 
23  C.  C.  A.  315;  33  C.  C.  A.  28. 
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STOCKHOLDERS— Cont'd. 

Enforcement  of  statutory  liability  of 
stockholders  in  national  banks.  52 
C.  C.  A.  6. 

Effect  of  judgment  asainst  corpora* 
tion  in  action  to  enforce  stocknold- 
er*8  liability.    52  0.  O.  A.  805. 

Liability  of  transferrors  and  trans- 
ferees of  corporate  stock  for  assess- 
ments.   61  O.  C.  A.  322 

STREET  RAILROADS. 
Care  required  of  motormen.     40  0.  0. 

A.  361. 
RelatiTe  rights  of  street  railroads,  and 
Tehides  and  pedestrians  in  use  and 
occupation  of  streets.    73  0.  C.  A.  12. 

SUBROGATION. 
To  rights  of  mortgagee.    42  G.  G.  A.  304. 
Of  insurer  under  assignment  of  rights 
of  insured.    65  G.  C.  A.  615. 

SUICIDE. 
Ai  a  defense  to  a  suit  for  life  insur- 
ance.    16  C.  C.  A.  628;  28  C.  a  A. 

284. 

8UNDA1. 
As  dies  non  Juridicus.   12  G.  G.  A.  462. 

SUPREME  COURT. 
Certiorari  to  circuit  court  of  appeals. 

1  C.  G.  A.  5. 
Jurisdiction.     1  G.  G.  A.  0,  11. 
RcTiew     of    jurisdiction    of     circuit 

OMuts.    48  a  G.  A. 


TARIFP  ULW8. 
interpretation  of  commercial  and  trads 
terms.    18  G.  G.  A.  545. 

TAXATION. 

Of  railroad  land  grants.  4  G.  G.  A. 
196. 

Of  equitable  title  to  pubUc  lands.  4  G. 
C.  A.  1U6. 

Lands  of  the  United  States  not  subject 
to  sUte  taxation.    4  C.  G.  A.  196. 

Due  process  of  law.    8  G.  G.  A.  398. 

Notice  of  equalization.  8  C.  C.  A. 
4(10. 

Forfeiture  for  nonpayment  8  GL  G.  A. 
4Ul. 

Regulation  and  taxation  of  interstate 
commerce  by  state.  8  0.  G.  A.  482; 
24  a  G.  A.  21. 

Limitations  of  taxing  power  from  mu- 
tual independence  of  federal  and 
state  goyernmenta.    23  C.  C.  A.  515. 

Of  foreign  corporations.    24  C.  G.  A.  13. 

Tax  deed  as  color  of  Utle.  24  G.  G.  A. 
402. 

Of  intangible  property  of  nonresidents. 
81  G.  C.  A.  4G7. 

Persons  entitled  to  injunction  restrain- 
ing or  damages  for  wrongful  enforce- 
ment of  tax.     54  C.  G.  A.  550. 

Of  bank  deposiu.    60  G.  G.  A.  413. 

Impairing  obligation  of  contracts  for 
exemption  from  taxation.  70  G.  G. 
A.  294. 


TAXATION— Cont'd. 
Place  of  taxation  of  property  held  in 
trust  or  other  fiduciary  capacity.    72 
C.  C.  A.  283. 

TELEGRAPHS  AND  TELEPHONES. 

Measure  of  damages  in  actions  against 
telegraph  and  telephone  companies. 
15  G.  0.  A.  235;  28  G.  G.  A.  59. 

Damages  for  mental  suffering  from  de 
lay  in  deliTering  telegram.  11  G.  C. 
A.  571;  15  0.  C.  A.  250;  28  a  C. 
A.  62. 

Delay  in  transmission  of  message — 
Failure  to  disclose  that  line  was  not 
in  working  order.    14  G.  C.  A.  177. 

Rights  of  telegraph  and  telephone  com- 
panies to  use  of  streets.  44  G.  G. 
A.  155. 

TENANCY  IN  COMMON. 
Rights  of  co-tenant  as  to  improyements 
made  under  mistaken  belief  of  per- 
fect title.    69  a  G.  A.  19. 

TENDER. 
Persons  by  whom  tender  may  be  made. 
84  G.  C.  A.  428. 

TERRITORIES. 
Effect  of  acquisition  of  territory   by 
United  States  on  laws  and  property 
rights  therein.    80  C.  G.  A.  457. 

THREATENING  POSTAL  CASD8. 
Nonmailable  matteE.    JO  a  G.  A.  94. 


TUUB. 

Sights  of  co-tenant  as  to  improve- 
ments made  under  mistaken  belief  of 
perfect  Utle.    69  G.  G.  A.  19. 

Transfer  of  title  as  dependent  on  ap- 
propriation by  seller.  83  C.  G.  A. 
470. 

TITLE  INSURANCE.    19  G.  G.  A.  278. 

TORTS. 
Liabilities   of   carriers    for   negligence 

and  torts  of  servants.     10  G.  G.  A. 

466;  27  C.  G.  A.  «51. 
Of  wife— LiabiUty  of  husband.     12  0, 

G.  A.  196. 
Municipal  liability  for  torts  of  public 

officers.    14  C.  C.  A.  534. 
As  affecting  demurrage.    21  G.  G.  A. 

345. 
Maritime  liens  for  torts.     34  G.  G.  A. 

565. 
Liability  of  corporation  for  torts.     39 

C.  C.  A.  9. 
Liability    of    principal    for    torts    of 

agent     43  G.  G.  A.  316. 
Liabilities    of    charitable    institutions 

for  negligence.    47  G.  C.  A.  134. 
Admiralty   jurisdiction.    62  G.   C.   A. 

279. 
Effect  of  acquittal   in  criminal  prose- 
cution on  liability  in  tort  for  alleged 

criminal  act.    79  C.  C.  A.  407. 

TRADE-MARKS       AND       TRADEh 
NAMES. 
Contracts  relating  to  use.   .14  C.  C.  A. 
104. 
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TRADE-MARKS  AND  TRADER- 
NAMES— Cont'd. 

Assi^ment  of  right  to  use  a  person's 
name.  17  O.  O.  A.  579;  27  C.  C.  A. 
360. 

Right  to  use  one's  own  name.  17  G.  GL 
A.  579;  27  C.  O.  A.  357. 

Use  of  corporate  and  firm  names.  17 
C.  C.  A.  679;   27  C.  C.  A.  357. 

Use  of  geofrraphical  names.  17  G.  0. 
A.  657;   85  C.  G.  A.  242. 

Unfair  competition.  20  C.  G.  A.  165; 
80  C.  C.  A.  876. 

Laches  as  a  defense  in  suits  for  in- 
fringement  22  G.  G.  A.  211;  86  G. 
G.  A.  613. 

Misleading  or  false  labels.  29  O.  C. 
A.  250. 

Abandonment.     83  G.  G.  A.  294. 

Arbitrary,  descriptive,  or  fictitious 
character  of  trade-marks  and  trade- 
names.   50  G.  G.  A.  328. 

TRADE  SEGRETS. 
Disclosure.    58  G.  G.  A.  8. 

TRESPASS. 
Rignts  of  trespasser  on  train.    81  0. 

C.  A.  76. 
Liabilities  of  coritorations.    89  G.  G. 

A.  15. 
Liability    of   railroads   or   street    car 

companies  for  ejection  of  trespassers. 

51  C.  G.  A.  578. 
Negligence  in  ejecting  trespasser  under 

disability.    62  G.  G.  A.  $22. 

TRIAL. 

Jury  trial  in  federal  court.  5  C.  G. 
A.  603;  26  G.  G.  A.  528;  27  G.  C.  A. 
393. 

Instructing  Jury  and  receiving  verdict 
on  Sunday.    12  C.  G.  A.  462. 

Gomments  of  counsel  on  failure  to 
produce  witness.    13  C.  C.  A.  589. 

Trial  by  Jury  in  criminal  prosecutions. 
39  G.  d  A.  275. 

Additional  proofs  in  appellate  court 
without  trial  de  novo.  67  C.  O.  A. 
600. 

Operation  and  effect  of  motions  by 
both  plaintiff  and  defendant  for  di- 
rection of  verdict.     77  C.  G.  A.  8. 

TRUSTEES. 
GitizenshlD  as  affecting  the  Jurisdiction 
of  the  federal  courts.     10  G.  C.  A. 
252;  27  G.  G.  A.  300. 

TRUSTS. 
Assets  of  corporation  when  trust  fund 

for  creditors.    23  C.  C.  A.  31.%. 
Place  of  taxation  of  property  held  in 
trust  or  other  fiduciary  capacity.    72 
C.  C.  A.  283.  ^       *~     ^ 

UNITED  STATES. 
Estoppel  against.    16  G.  C.  A.  353. 
AsHignment  of  claims  and  government 
contracts.    22  G.  G.  A.  650. 


UNITED  STATBS-ContU 

Nature  and  extent  of  power  of  United 
States  to  condemn  property  for  pub- 
lic use.    70  G.  G.  A.  658. 

Eiffect  of  acquisition  of  territory  by 
United  States  on  laws  and  property 
rights  therein.    80  G.  a  A.  457. 

USURY. 

Statutory  exemptions  of  building  and 
loan  associations  from  operation  of 
usury  laws.     36  C.  O.  A.  343. 

What  law  governs  usury  by  building 
and  loan  associations.  51  G.  G.  A. 
319. 

VENDOR  AND  PURGHASER. 

Marketable  title.     40  G.  C.  A.  592. 

Liabilities  of  venders  of  injurious  sub- 
stances or  defective  machinery  and 
appliances  for  injuries  to  persons 
other  than  immediate  vendees.  57  G. 
G.  A.  5. 

Right  of  vendor  seeking  specific  per- 
formance of  contract  to  have  title 
perfected  pending  suit.  80  G.  G.  A. 
o54. 

Deficiency  judgments  and  personal  lia- 
bility on  foreclosure  of  vendors'  liens. 

82  C.  G.  A.  488. 

Necessary  and  proper  parties  in  suits 
to  foreclose  or  enforce  vendors'  liens. 

83  O.  G.  A.  359. 

WAIVER. 

Of  prepayment  of  insurance  premiums. 
13  G.  G.  A.  292. 

Of  maritime  li^ns.     17  G.  0.  A.  102. 

Of  conditions  of  insurance.  27  G.  G. 
A.  46. 

Of  defense  by  acceptance  of  premiums. 
33  G.  O.  A.  869. 

Of  trial  by  Jury  in  criminal  prosecu- 
tions.   aS  C.  C.  A.  281. 

Of  right  as  to  district  in  which  suit 
may  be  brought    52  G.  G.  A.  192. 

Of  right  to  remove  cause  to  federal 
court.    66  G.  O.  A.  612. 

WAR. 
The  neutrality  laws.    28  O.  G.  A.  C22. 


WAREHOUSEMEN. 
Liability  of  carriers  as.     20  C.  G.  A. 

529. 

WATERS  AND  WATER  COURSES. 
Pollution  of  water  courses.     87  G.  Q. 

A.  538. 
Abandonment  of  water  rights.     45  O. 
G.  A.  190. 

WIFE. 

Death  of  husband  by  wrongful  act- 
Damages.     1  G.  G.  A.  33. 

Liability  of  husband  for  torU  of.  12  G. 
C.  A.  196. 
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WILLS. 
Probate  jurisdiction  of  federal  courts. 
36  C.  O.  A.  27a 

WITNESS. 

Competency  In  federal  courts— Follow- 
ing state  practice.  5  C.  G.  A.  602; 
21  C.  O.  A,  27a 

Method  of  summoning  —  Following 
state  practice.    5  O.  CT  A.  602. 

Comments  of  counsel  in  argument  on 
faUure  to  produce..  13  C.  C.  A.  689. 

Competency  of,  as  to  general  reputa* 
tion.    53  C.  C.  A.  109. 

Misconduct  of  witness  with  reference 
to  cause  on  trial  as  ground  for  im- 
peachment.   71  CO.  A.  411. 


WITNESS-Ck)nt'd. 

Time  for  obiection  to  competency  of 
witness.    74  C.  C.  A.  a 

Impeachment  and  contradiction  of  par- 
ty called  as  witness  by  adversary.  74 
C.  C.  A.  142. 

Excuses  for  disobedience  of  subpoenas. 
76  O.  O.  A.  691. 

Right  of  accused  to  be  confronted  by 
witnesses.    80  0.  0.  A.  116. 

WBITS. 
Form  and  serrice  of  process.    6  C.  C. 

A.  694. 
Issue  and  service  on  Sunday.    12  0.  G 

A.  4iXL 
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OASES 

ARGUED  AND  DETERMINED 

IN   THE 

UNITED  STATES  CIRCUIT  COURTS  OF  APPEALS. 

(154  Fed.  647.) 

McLURE  V.  LUKE. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    June  3,  1907.) 

No.  1,415. 

L  Brokebs— Actions  fob  Compensation— E^videnob  or  Pkbfobmanoe  of  Con- 
tract. 

Defendant  entered  into  a  written  contract  with  plaintifTs  intestate  by 
which  he  agreed,  in  case  he  should  purchase  certain  mining  property  at  a 
stated  price  with  the  assistance  of  plaintiff's  intestate,  to  pay  the  latter 
a  commission.  Three  days  after  the  death  of  the  decedent  a  contract  was 
executed  by  which  defendant  purchased  the  property  with  other  property 
for  slightly  more  than  the  price  named.  A  witness  also  testified  that  on 
the  day  before  the  decedent's  death  defendant  told  him  of  the  contemplated 
purchase,  and  asked  him  to  ascertain  if  the  decedent  would  not  accept  a 
sum  in  cash  in  lieu  of  an  interest  in  the  property  which  he  was  to  receive 
under  the  commission  contract  Held,  that  the  contract  of  sale  and  such 
testimony  were  sufficient,  prima  facie,  to  establish  that  the  decedent  had 
performed  the  service  that  entitled  him  to  the  commission. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig.  vol.  8,  Brokers,  S§  116, 117.1 

2.  Same— Right  to  Compensation— Acting  fob  Both  Pabties. 

Where  a  broker,  although  acting  as  agent  for  both  the  seller  and  pur- 
chaser of  property,  is  given  no  discretionary  power  to  negotiate  the  sale, 
but  his  employment  is  merely  to  bring  the  principals  together  and  to  keep 
them  informed  as  to  the  condition  of  the  property,  the  dual  employment 
is  not  inconsistent  nor  contrary  to  public  policy,  and  he  may  receive  pay- 
ment from  both  principals.' 

Ross,  Circuit  Judge,  dissenting. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Montana. 

John  B.  Clayberg,  Thos.  C.  Bach,  and  Ira  T.  Wight,  for  plaintiff 
in  error. 

E.  C.  Day,  M.  S.  Wilson,  and  Charles  H.  Lovell,  for  defendant  in 
error. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  DE  HAVEN, 
District  Judge. 

DE  HAVEN,  District  Judge.  This  is  an  action  at  law  brought 
by  the  plaintiff,  as  administrator  of  the  estate  of  Charles  S.  Gibson, 
deceased,  against  L.  S.  McLure  and  Charles  D.  McLure,  defendants. 
The  complaint,  in  addition  to  other  facts  necessary  to  state  a  cause 
of  action,  sets  forth  that  defendants  agreed  to  pay  to  said  Gibson,  in 
the  event  of  the  purchase  by  them,  for  the  sum  of  $50,000,  of  the 

1  See  note  at  end  of  case. 
84C.C.A— 1 
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Broadwater  group  of  mine^  in  the  county  of  Cascade,  state  of  Montana, 
a  commission  of  $3,000,  and  */ioo  interest  in  the  property  purchased, 
in  return  for  his  assistance  in  making  such  purchase,  payment  to  be 
made  at  the  time  of  the  delivery  of  the  deed  of  the  property;  that 
the  property  was  purchased  by  the  defendants  for  the  price  named, 
and  the  contract  was  fully  performed  upon  the  part  of  Gibson;  that 
^/loo  of  the  property  purchased  is  of  the  value  of  $2,000,  and  judg- 
ment is  demanded  for  the  sum  of  $5,000.  The  evidence  disclosed  that 
the  defendant  Charles  D.  McLure  was  not  a  party  to  the  contract  re- 
ferred to  in  the  complaint,  and  the  action  was  dismissed  as  to  him. 
At  the  close  of  plaintiff's  testimony,  the  remaining  defendant,  L.  S. 
McLure,  requested  the  court  to  instruct  the  jury  to  return  a  verdict 
for  him.  This  request  was  refused,  and,  the  defendant  declining  to 
introduce  any  evidence,  the  court  instructed  the  jury  to  find  for  the 
plaintiff  for  the  full  amount  sued  for.  The  case  is  brought  here  by 
the  defendant  L.  S.  McLure  on  writ  of  error.  There  are  various  er- 
rors assigned,  only  one  of  which  requires  discussion,  and  that  is  the 
one  which  relates  to  the  action  of  the  court  in  instructing  the  jury 
to  return  a  verdict  in  favor  of  the  plaintiff. 

1.  In  the  consideration  of  the  question  presented  for  decision,  it  is 
necessary  briefly  to  refer  to  the  evidence,  and  to  the  issues  made  by  the 
pleadings.  The  evidence  shows  that  the  defendant  entered  into  the 
following  contract  with  the  deceased  Gibson,  in  behalf  of  whose  es- 
tate this  action  was  brought: 

"Neihart,  Dec  1,  1899. 

'^Should  I  purchase  the  Broadwater  group  of  mines  and  other  property 
for  the  sum  of  fifty  thousand  dollars  (and  Charles  S.  Gibson  assisting  me  in 
the  making  of  said  purchase)  then  in  that  event  I  agree  to  pay  to  the  said 
Charles  S.  Gibson  in  return  for  above  assistance  a  commission  of  three 
thousand  dollars  at  the  time  of  delivery  of  deed  of  above  property  to  me. 

"I  also  agree  to  give  him  two  one-hundredths  («/ioo)  interest  In  the  prop- 
erty in  lieu  thereof  In  the  event  of  the  incorporation  of  a  company  by  m© 
on  the  said  property,  to  give  him  2/100  two  one-hundredths— of  the  capital 
stock  of  said  company  at  the  time  of  its  Incorporation  in  lieu  of  the  said 
two  one-hundredths  interest  in  the  property.  Said  stock  to  be  non-assessable 
stock. 

"The  above  agreement  to  be  void  if  T  do  not  purchase  the  property  at 
the  price  above  stated.  L.  S.  McLure." 

This  agreement  was  set  out  in  haec  verba  in  the  defendant's  answer, 
as  the  contract  between  himself  and  Gibson,  and  it  was  not  alleged  that 
it:  was  intended  by  the  parties  thereto  to  include  in  such  contract  oth- 
er property  than  the  Broadwater  group  of  mines ;  nor  was  it  suggested 
at  the  trial  that  there  was  in  the  minds  of  the  parties  to  the  agree- 
ment any  other  property  than  that  therein  specifically  mentioned,  to 
wit,  the  Broadwater  group  of  mines.  This  being  so,  the  words  "and 
other  property,"  in  the  clause  of  the  agreement  describing  the  prop- 
erty to  be  purchased  as  "the  Broadwater  group  of  mines  and  other 
property,"  are  to  be  regarded  as  surplusage,  and  the  agreement  con- 
strued as  only  applying  to  the  Broadwater  g^oup  of  mines.  Was 
the  evidence  sufficient  to  show  that  the  contract  as  thus  construed  was 
performed  by  Gibson? 

We  agree  with  the  contention  of  the  defendant  that  under  the  plead- 
ings it  was  incumbefit  upon  the  plaintiff  to  prove,  first,  that  the  prop- 
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crty  mentioned  in  this  contract  was  purchased  by  the  defendant  for 
the  price  named  therein — $50,000 ;  and,  second,  that  Gibson  assisted 
him  in  making  the  purchase.  For  the  purpose  of  showing  these  facts, 
the  plaintiff  introduced  in  evidence  a  written  contract  entered  into  be- 
tween the  owner  of  the  Broadwater  group  of  mines  and  the  defend- 
ant L.  S.  McLure  and  Charles  D.  McLure,  on  April  17,  1900,  by  the 
terms  of  which  the  vendor  was  to  sell  and  the  defendants  purchase 
the  Broadwater  group  of  mines ;  also  all  ores  on  the  dumps,  all  tools, 
machinery,  and  implements  of  every  kind  and  nature,  used  in  and 
about  said  mines,  for  the  sum  of  $50,600.  The  contract  further  pro- 
vided that,  "in  addition  to  the  Broadwater  group  above  mentioned, 
and  as  part  of  the  property  hereby  agreed  to  ^  conveyed,"  the  vendor 
"agrees  to  sell  and  convey  by  quitclaim  deed  all  his  right,  title  and 
interest  in  and  to  the  tunnel  site  on  the  Enterprise  No.  2,  claim, 
*  *  *  and  also  all  and  singular  the  certain  quartz  lode  claim, 
known  and  described  as  the  Key."  The  evidence  shows  that  Gibson 
died  on  the  14th  of  April,  1900,  three  days  before  the  execution  of  the 
agreement  just  referred  to,  and  one  witness  testified  that  on  the  day 
before  his  death  the  defendant  informed  him  of  the  contemplated 
purchase  of  the  Broadwater  group  of  mines,  and  of  the  contract  which 
he  had  made  with  Gibson,  and  requested  him  to  see  the  latter  and  as- 
certain if  he  would  accept  $3,000  cash  in  lieu  of  stock  in  the  com- 
pany that  was  to  be  formed.  The  proposition  was  not  made  to  Gibson, 
as  he  died  before  the  witness  had  an  opportunity  to  see  him.  This 
is  all  of  the  evidence  tending  to  show  performance  of  the  contract 
sued  on,  on  the  part  of  Gibson,  and  was,  we  think,  sufficient  for  that 
purpose  in  the  absence  of  evidence  to  the  contrary,  and  there  is  no 
such  evidence.  The  proposition  which  the  defendant  authorized  the 
witness  referred  to,  to  make  to  Gibson,  was  in  substance  one  for  a 
modification  of  the  contract  under  which  he  was  employed,  and 
the  offer  so  made  shows  that  the  defendant  then  recognized  the  right 
of  Gibson  to  the  commission  stipulated  for  in  his  contract,  and  was  in 
effect  an  implied  admission  by  him  that  he  had  performed  the 
service  entitling  him  to  the  compensation  provided  for  in  that  con- 
tract, and  was  therefore  some  evidence  of  that  fact  against  the  defend- 
ant making-  the  admission.  The  agreement  of  April  17,  1900,  by 
which  the  Broadwater  group  of  mines  and  the  other  property  therein 
described  was  purchased  for  $50,600,  is  not  of  itself  suflicient  to  prove 
that  the  price  paid  for  the  Broadwater  group  of  mines  exceeded  $50,- 
000,  as  other  property  was  included  in  that  agreement.  In  the  ab- 
sence of  evidence  to  the  effect  that  the  other  property  therein  described 
was  purchased  for  less  than  $600,  this  agreement  did  not  tend  in  any 
degree  to  weaken  the  force  of  the  defendant's  implied  admission  that 
the  contract  by  which  Gibson  was  employed  had  been  fully  performed 
by  him. 

It  is  argued,  however,  by  counsel  for  the  defendant,  that  the  propo- 
sition to  pay  money  in  lieu  of  certificates  of  stock  may  have  been  in- 
tended to  settle  or  compromise  a  disputed  claim ;  but  there  is  nothing 
in  the  evidence  upon  which  to  base  such  a  supposition,  as  it  contains 
no  intimation  that  there  was  any  dispute  between  defendant  and  Gib- 
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son  as  to  the  right  of  the  latter  to  receive  the  compensation  provided 
for  in  the  contract  sued  on. 

2.  It  is  further  contended  by  defendant,  and  this  seems  to  be  his 
main  contention,  that  the  court  erred  in  directing  a  verdict  for  the 
plaintiff,  because  it  appears  from  the  pleadings  that  the  deceased  Gib- 
son was  acting  for  both  the  vendor  and  vendee  in  the  matter  of  the 
sale  of  the  Broadwater  group  of  mines,  and  there  was  no  evidence 
showing  that  the  parties  to  that  transaction  knew  that  he  was  acting 
in  such  dual  capacity.  The  principle  for  which  the  defendant  con- 
tends is  that  it  is  prima  facie  contrary  to  public  policy  for  a  broker  to 
act  as  agent  for  both  vendor  and  vendee  in  a  sale  of  property,  and 
that,  when  such  double  employment  is  shown,  the  agent  is  not  en- 
titled to  recover  compensation  from  either  of  his  principals,  without 
proof  that  both  of  them  knew  of  the  dual  capacity  in  which  he  acted, 
and  consented  thereto.  This  may  be  regarded  as  the  statement  of  an 
elementary  rule  of  law,  and  is  supported  by  numerous  authorities, 
among  which  the  following  may  be  cited:  Meyer  v.  Hanchett,  43 
Wis.  246 ;  Scribner  v.  Collar,  40  Mich.  375,  29  Am.  Rep.  541 ;  Leath- 
ers V.  Canfield,  45  L.  R.  A.  33,  117  Mich.  277,  75  N.  W.  612 ;  Hobart 
v.  Sherburne,  66  Minn.  171,  68  N.  W.  841 ;  Young  v.  Trainor,  42 
N.  E.  139,  158  111.  428 ;  Hannan  v.  Prentis,  124  Mich.  417,  83  N.  W. 
102;  19  Cyc.  p.  279.  It  will  be  found  upon  examination  that  this 
principle  of  law  is  only  applied  in  cases  where  the  agent  is  clothed 
with  some  discretion  in  the  matter  of  advising  or  negotiating  the  sale  or 
purchase  of  property,  where  the  duty  which  he  owes  to  one  principal  is 
inconsistent  with  that  which  he  owes  to  the  other.  The  rule  is  based 
upon  the  doctrine  that  "the  duty  of  an  agent  for  a  vendor  is  to  sell 
the  property  at  the  highest  price ;  and  of  the  agent  of  the  purchaser, 
to  buy  it  for  the  lowest."  Famsworth  v.  Hemmer,  1  Allen  (Mass.) 
494,  79  Am.  Dec.  756.  When  the  fact  of  such  inconsistent  relation 
is  either  admitted  or  proved,  the  burden  is  then  upon  the  agent  to 
show  that  both  principals  had  knowledge  and  consented  to  his  acting 
in  such  dual  capacity,  and  without  such  proof  he  is  not  entitled  to  re- 
cover compensation  from  either;  but  where  the  agency  is  not  of  this 
nature,  where  the  agent  is  given  no  discretionary  power  to  negotiate 
the  sale,  and  his  employment  is  merely  to  bring  the  principals  together 
that  they  may  make  their  own  contract  upon  such  terms  as  they  may 
agree,  the  reason  for  the  rule  above  stated  ceases,  and  the  agent  is 
entitled  to  recover  from  both  principals,  if  both  have  agreed  to  pay 
him  for  such  services.  Rupp  v.  Sampson,  16  Gray  (Mass.)  401,  77 
Am.  Dec.  416 ;  Knauss  v.  Brewing  Co.,  142  N.  Y.  70,  36  N.  E.  867 ; 
Empire  State  Ins.  Co.  v.  American  Cent.  Ins.  Co.,  34  N.  E.  201,  138 
N.  Y.  446. 

The  question  then  is,  to  which  of  these  classes  does  the  present  case 
belong?  There  is  nothing  in  the  evidence  to  throw  any  light  upon 
this  question,  as  it  does  not  disclose  the  scope  of  Gibson's  agency,  what 
assistance  he  was  to  render  the  defendant  in  making  the  purchase  of  the 
Broadwater  group  of  mines,  or  what  service  he  was  to  perform  for  the 
owner  of  the  property  sold.  It  is,  however,  admitted  by  the  pleadmgs, 
that  Gibson  was  to  receive  compensation  from  both  parties  to  that  trans- 
action, and  defendant  claims  that,  such  fact  being  admitted,  the  burden 
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of  proof  was  upon  the  plaintiff  to  prove  that  both  parties  knew  of  and 
consented  to  such  double  employment.  It  is  alleged  in  the  answer,  as 
one  defense  to  the  action,  tiiat  Gibson  was  to  receive  compensation 
from  the  owner  of  the  Broadwater  group  of  mines,  as  well  as  from 
the  defendant,  for  his  services  as  broker  in  the  matter  of  effecting  a 
sale  thereof,  and  that  neither  of  his  principals  knew  that  Gibson  was 
acting  in  such  dual  capacity.  The  plaintiff  in  his  replication  admits 
that  Gibson  was  to  receive  compensation  from  both  the  defendant  and 
the  owner  of  the  Broadwater  group  of  mines,  in  the  event  that  the  de- 
fendant should  become  the  purchaser  thereof,  but  in  this  connection 
alleges : 

That  in  the  effecting  of  the  said  sale  the  said  Charles  S.  Gibson  merely 
acted  as  agent  in  bringing  the  said  parties  together  and  in  keeping  them 
hiformed  as  to  the  condition  of  the  property,  and  that  he  had  nothing  what- 
ever to  do  with  the  fixing  of  the  price  for  which  the  property  was  to  be  sold, 
or  in  determining  as  to  whether  or  not  either  of  the  parties  would  accept 
the  proposition  so  made  by  the  other." 

It  will  be  seen  from  this  that  the  replication  in  effect  denies  that 
Gibson's  agency  was  one  which  gave  him  any  discretion  in  the  mat- 
ter of  negotiating  a  sale  of  the  Broadwater  group  of  mines,  or  im- 
posed upon  him  any  other  duty  in  relation  to  such  sale  than  that  of  a 
middleman,  and  keeping  the  parties  "informed  as  to  the  condition 
of  the  property."  The  admission  of  the  double  agency  being  thus 
qualified,  we  think  the  burden  was  upon  the  defendant,  under  the  au- 
thorities, to  offer  some  proof  to  sustain  the  broad  allegation  of  his 
answer  in  relation  to  the  scope  of  Gibson's  agency.  In  the  absence 
of  evidence  tending  to  show  that  Gibson's  agency  was  one  which  vest- 
ed him  with  some  discretion  in  the  matter  of  negotiating  the  sale  of 
the  Broadwater  group  of  mines  plaintiff's  replication  is  to  be  taken 
as  true,  and  the  case  is  thus  brought  within  the  rule  of  Knauss  v. 
Brewing  Co.,  142  N.  Y.  70,  36  N.  E.  867,  in  which  case  it  was  said : 

**It  Is  undeniable  that  where  the  broker  or  agent  is  invested  with  the  least 
discretion,  or  where  the  party  had  the  right  to  rely  on  the  brolcer  for  the 
benefit  of  his  skill  or  judgment  in  any  such  case,  an  employment  of  the 
broker  by  tbe  other  side  in  a  similar  capacity,  or  in  one  where,  by  possibil- 
ity, his  duty  and  his  interests  might  clash,  would  avoid  all  his  right  to  com- 
pensation. The  whole  matter  depends  upon  the  character  of  his  employ- 
meit  If  A.  is  employed  by  B.  to  find  him  a  purchaser  for  hJs  house  upon 
terms  and  conditions  to  be  determined  by  B.  when  he  meets  the  purchaser, 
I  can  see  nothing  improper  or  inconsistent  with  any  duty  he  owes  B.  Ibr  A. 
to  acc^t  an  employment  from  C.  to  find  one  who  will  sell  his  house  to  C. 
B?)on  terms  which  they  may  agree  upon  when  they  meet ;  and  there  is  no  viola- 
tion of  duty,  in  such  case,  in  agreeing  for  commissions  from  each  party  upon 
a  bargain  being  struck,  or  in  failing  to  notify  each  party  of  his  employment 
by  the  other." 

The  fact  admitted  by  the  replication,  that,  in  addition  to  his  em- 
ployment as  a  middleman,  Gibson  was  also  employed  by  the  parties 
to  give  information  as  to  the  condition  of  the  property,  does  not  affect 
the  question  before  us,  as  it  cannot  be  said  as  matter  of  law  that  such 
an  employment  imposed  upon  Gibson  any  inconsistent  duty  in  the  mat- 
ter of  the  conflicting  interests  of  the  vendor  and  vendee.  There  cer- 
tainly is  no  presumption  that  Gibson  was  employed  by  either  of  his 
principals  to  deceive  the  other,  to  suppress  facts  within  his  knowl- 
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edge,  or  to  give  false  information  to  the  other  as  to  the  condition  of 
the  mines.  The  replication  avers  that  he  was  to  keep  them  informed 
as  to  the  condition  of  the  property,  and  this  must  be  construed  as  an 
allegation  that  his  contract  with  both  was  to  furnish  true  informa- 
tion as  to  its  condition,  and  the  double  employment  for  such  purpose, 
was  not  contrary  to  public  policy,  as  the  duty  which  he  owed  to  one 
under  such  contract,  was  not  inconsistent  with  his  duty  to  the  other. 
The  judgment  is  affirmed. 

ROSS,  Circuit  Judge  (dissenting).  I  am  unable  to  agree  to  the 
judgment  in  this  case.  As  stated  in  the  opinion,  there  is  nothing  in 
the  evidence  to  disclose  the  scope  of  Gibson's  agency.  In  the  answer 
to  the  complaint  the  defendant  set  up: 

"That  Gibson  was  to  receive  compensation  from  the  owner  of  the  Broad- 
water group  of  mines,  as  weH  as  from  the  defendant,  for  his  services  aa 
broIiLer  in  the  matter  of  effecting  a  sale  thereof,  and  that  neither  of  his 
principals  Isnew  that  Gibson  was  acting  in  such  dual  capacity." 

The  answer  does  not  allege  that  Gibson's  agency  was  one  which 
gave  him  any  discretion  in  the  matter  of  negotiating  a  sale  of  the  mines, 
or  anything  about  the  scope  of  that  agency.  The  answer,  therefore, 
contained  nothing  calling  for  or  admitting  of  any  denial  in  the  replica- 
tion of  the  scope  of  the  agency ;  so  that  the  statement  in  the  replica- 
tion, "that  in  the  effecting  of  the  said  sale  the  said  Charles  S.  Gibson 
merely  acted  as  agent  in  bringing  the  said  parties  together,  and  in 
keeping  them  informed  as  to  tibe  condition  of  the  property,  and  that 
he  had  nothing  whatever  to  do  with  the  fixing  of  the  price  for  which 
the  property  was  to  be  sold,  or  in  determining  as  to  whether  or  not 
either  of  the  parties  would  accept  the  proposition  so  made  by  the 
other,"  cannot  be  properly  regarded  as  a  denial  of  anything  contained 
in  the  answer,  but  only  as  an  affirmative  allegation  on  the  part  of  the 
plaintiff,  and  one  to  be  proved  by  the  plaintiff.  In  the  opinion  of  the 
court  it  is  said: 

"The  admission  of  the  double  agency  being  thus  qualified,  we  think  the 
burden  was  upon  the  defendant,  under  the  authorities,  to  offer  some  proof 
to  sustain  the  broad  allegation  of  his  answer  in  relation  to  the  scope  of 
Gibson's  agency." 

But  the  answer  does  not  contain  any  allegation  at  all  in  relation  to 
the  scope  of  Gibson's  agency.  The  effect  of  the  decision,  therefore, 
it  seems  to  me,  is  that  an  agent  may  act  for  a  vendor  in  the  sale  of 
his  property,  his  duty  to  the  vendor  being  to  sell  it  at  the  highest  price, 
and  at  the  same  time,  without  knowledge  of  either  of  the  principals, 
act  as  agent  for  the  purchaser,  his  duty  to  him  being  to  buy  at  the 
lowest  price.  Yet  the  law  is,  as  I  understand  it,  and  as  is  stated  in 
the  opinion,  that  this  cannot  be  permitted. 
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NOTE. 
BIchtfl  of  Brokers  to  Oontpensation  front  Both  Parties. 

I.  In  Genebal. 

[a]  Where  a  broker,  employed  to  sell  land  on  a  commission,  receives  a  com- 
mission from  the  buyer  without  the  knowledge  of  the  seller,  he  cannot  recover 
his  commission  from  the  seller. 

-(Cal.  1906)  Rauer's  Law  &  Collection  Co.  v.  Bradbury,  8  Cal.  App.  256,  84 

Pac.  1007; 
(N.  T.  1905)  Kaake  v.  Griswold,  104  App.  Div.  137,  93  N.  Y.  Supp.  459. 

[b]  Where  a  real  estate  broker,  without  consent  of  the  parties,  represented 
both  the  vendor  and  the  vendee,  he  cannot  recover  commissions  for  the  sale. 

—(Mo.  1900)  Rosenthal  v.  Drake,  82  Mo.  App.  358 ; 
(N.  Y.  1855)  Pugsley  v.  Murray,  4  EL  D.  Smith,  245. 

[c]  (Ala.  1904)  Plaintiff  was  employed  by  defendant  to  find  a  purchaser  for 
lands,  and  was  also  under  an  agreement  with  certain  prospective  purchasers 
by  which  he  was  to  participate  with  them  in  the  advantages  of  the  purchase, 
if  made.  He  induced  these  purchasers  to  inspect  the  lauds,  and,  on  their  ob- 
JectiDg  to  the  price,  which,  unknown  to  them,  included  plaintift^s  commissions 
from  defendant,  urged  them  to  make  the  purchase,  and  finally  induced  them 
to  agree  to  do  so.  Afterwards,  when  they  discovered  the  dual  character  of 
plaintiff^s  agency,  they  refused  to  consummate  the  contract,  and  defendant  re- 
fused to  pay  plaintiff  commissions,  whereupon  he  brought  suit  therefor.  Held, 
that  a  charge  that,  if  defendant  employed  plaintiff  to  find  a  purchaser  at  a 
price  which  would  be  satisfactory  to  defendant  and  the  purchaser,  defendant 
could  not  defeat  the  action  by  proof  that  plaintiff  was  also  to  be  paid  for  serv- 
ices by  the  purchaser,  was  erroneous.— Green  v.  Southern  States  Lumber  Co., 
141  Ala.  680,  37  South.  670. 

[d]  (Ala.  1904)  A  real  estate  broker  who  is  negotiating  a  sale  of  property, 
or  otherwise  acting  in  the  usual  line  of  his  business,  cannot  represent  both  par- 
ties to  tlie  transaction  without  their  mutual  knowledge  and  consent;  and,  if 
he  attempts  to  do  so,  he  forfeits  all  right  to  any  compensation  or  commissions 
from  either. — Green  v.  Southern  States  Lumber  Co.,  141  Ala.  680,  37  South. 
670. 

[e]  (111.)  Where  an  agent  in  making  a  sale  of  real  estate  has  acted  as  agent 
for  the  vendor  as  well  as  for  the  vendee,  he  cannot  recover  commissions  from 
the  vendee  unless  he  brings  the  case  within  one  of  the  established  exceptions 
to  the  general  rule  that  an  agent  cannot  recover  commissions  from  both  par- 
ties to  a  transaction.— (1904)  Keach  v.  Bunn,  116  111.  App.  397,  judgment  af- 
firmed Bunn  V.  Keach  (1905)  214  111.  259,  73  N.  B.  419. 

[f]  (111.  1905)  Where  plaintiffs,  being  agents  for  certain  persons  to  pur- 
chase land,  became  the  agents  of  the  owner  to  sell  it  or  find  a  purchaser  there- 
for, without  disclosing  their  agency  for  the  other  parties,  and  were  also  guilty 
of  bad  faith  towards  the  owner,  they  are  not  entitled  to  commissions  of  the 
owner  for  a  sale  to  the  other  persons,  whether  made  by  them  or  by  the  owner 
after  they  had  brought  the  parties  together. — Bunn  v.  Keach,  214  111.  259,  73  N. 
E.  419. 

[g]  (Mass.  1883)  Wliere  a  broker  is  employed  to  sell  a  house,  and  effects 
a  transaction  by  which  such  house  is  bought  by  another,  who  sells  his  house 
to  a  third  i)erson,  the  purchase  and  price  paid  by  such  other  t)eing  dependent 
upon  the  purchase  and  the  price  paid  by  such  third  person,  by  whom  the  pur- 
chase money  (the  amount  of  which  is  the  same  in  each  case)  is  paid  directly  to 
the  broker's  immediate  employer,  who  pays  the  broker  a  commission  for  his 
services  in  selling  his  house,  the  broker  cannot  recover  a  commission  of  such 
third  ];)erson,  even  if  he  was  employed  by  him  to  buy  a  house  for  him. — Foi- 
lansbee  v.  O'Reilly,  135  Mass.  80. 

[h]  (Mich.  1879)  It  is  well  settled  to  be  contrary  to  public  policy  to  allow  a 
broker  to  recover  commissions  from  both  the  parties  to  a  sale  or  exchange, 
neither  of  whom  knew  that  he  was  acting  for  the  other,  although  he  acted  in 
good  faith.— Scribner  v.  Collar,  40  Mich.  375,  29  Am.  Rep.  541. 
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[i]  (Micb.  1889)  P.  and  O.,  real  estate  brokers,  haying  been  commissioned 
to  sell  land,  agreed  to  divide  commissions  with  plaintifiT,  another  broker,  if  he 
should  find  a  purchaser.  Before  defendant  purchased  the  lands,  he  had  agreed 
to  pay  plaintiff  one-half  the  profits  he  should  realize  from  their  sale,  over  and 
above  the  fixed  price.  Held  that,  though  O.  and  P.,  and  the  owners  of  the 
lands,  were  ignorant  of  the  contract,  and  plaintiff  thus  received  a  commis- 
sion from  both  seller  and  purchaser,  the  contract  was  not  in  contravention  of 
public  policy,  where  it  ai^ars  that  the  owners  had  fixed  the  prices  they  de- 
manded before  its  execution,  and  had  reposed  no  confidence  in  plaintiff  to  pro- 
cure a  higher  price. — Ranney  v.  Donovan,  78  Mich.  318,  44  N.  W.  276. 

[J]  (Mich.  1892)  Where  a  person  agrees  to  pay  a  real  estate  broker  for  find- 
ing a  purchaser  for  his  land  at  a  fixed  price,  and  the  broker  finds  a  purchaser, 
and  a  sale  of  such  land  is  consunmiated,  he  is  entitled  to  compensation  therefor 
from  the  seller,  though  he  also  receives  compensation  from  the  purchaser  for 
services  rendered  him.— Montross  v.  Eddy,  94  Mich.  100,  53  N.  W.  916,  34  Am. 
St.  Rep.  323. 

[k]  (Mich.  1898)  An  agent  who  Is  employed  by  a  lumber  company  to  nego- 
tiate with  the  owner  of  pine  land  for  its  purchase  at  a  stated  commission,  and 
who  acts  in  the  negotiations  always  in  the  interest  of  the  lumber  company, 
and  against  the  interest  of  the  seller,  cannot  recover  a  commission  for  the  sale 
from  the  seller.— Leathers  v.  Canfield,  117  Mich.  277, 75  N.  W.  612, 45  L.  R.  A,  3a 

[1]  (Mich.  1901)  Where,  in  an  action  to  recover  conmiisBions  for  a  sale  of 
defendant's  real  estate,  it  was  shown  that  plaintiff  was  not  a  middleman  to 
bring  the  parties  together,  but  that  he  first  took  a  contract  to  himself  from 
defendant,  refusing  to  disclose  who  the  purchaser  was  until  he  had  secured  the 
contract;  that  plaintiff  had  received  a  sum  from  the  purcliaser  for  his  serv- 
ices in  the  matter;  and  that  neither  the  vendor  nor  vendee  knew  the  other 
was  paying  a  commission — plaintiff  could  not  recover  from  defendant. — Hor- 
witz  V.  Pepper,  128  Mich.  688,  87  N.  W.  1034. 

[m]  (Mich.  1903)  A  real  estate  agent  having  property  of  others  for  sale,  who 
requests  a  prospective  buyer  to  go  with  him  to  see  the  property,  cannot  charge 
the  latter  for  his  services  and  expenses  in  making  such  trip. — ^Hale  v.  Knapp, 
134  Mich.  622,  96  N.  W.  1060. 

[n]  (N.  Y.  1850)  In  making  a  bargain,  a  broker  can  hardly  act  with  fairness 
if  he  expects  to  be  paid  by  both  purchaser  and  seller.  These  two  employments 
are  entirely  incompatible,  and,  having  received  commissions  from  one  party, 
he  cannot  obtain  additional  compensation  from  the  other. — Watkins  v.  Cousall, 
1  R  D.  Smith,  65. 

[o]  (N.  Y.  1853)  A  broker  employed  by  the  owner  of  lands  to  procure  a  sale 
thereof  to  one  who  shall  agree  to  take  from  the  owner  a  loan,  and  improve  the 
property,  cannot,  after  recovering  compensation  from  the  owner  of  the  prop- 
erty for  effecting  the  sale,  recover  compensation  from  the  purchaser  for  pro- 
curing the  loan  to  him. — Vanderpoel  v.  Kearns,  2  E.  D.  Smith,  170. 

[ool  (N.  Y.  1853)  One  cannot  be  employed  as  an  agent  or  broker  for  both 
purchaser  and  seller  and  earn  a  compensation  from  each,  unless  by  a  distinct 
arrangement  between  all  who  are  concerned. — Dunlop  v.  Richards,  2  EL  D. 
Smith,  181. 

[p]  (N.  Y.  1895)  A  real  estate  agent,  employed  to  buy  certain  property  at  a 
certain  price,  does  not  forfeit  the  commission  which  the  purchaser  agreed  to 
pay  him  because  he  secured  another  commission  from  the  vendor  after  the 
vendor  had  accepted  the  terms  offered. — Jones  v.  Henry  (Com.  PI.)  15  Misc. 
Rep.  151,  36  N.  Y.  Supp.  483. 

[q]  (N.  Y.  1900)  Where  a  real  estate  broker  sustains  a  confidential  relation 
to  his  employer,  it  is  error,  on  the  trial  of  his  action  for  commission,  to  ex- 
clude evidence  of  a  secret  agreement  with  the  opposite  party  to  a  sale  for  an 
additional  commission,  since  such  an  agreement  would  violate  the  broker's 
good  faith  towards  his  employer,  and  hence  preclude  his  recovery, — Brierly  v. 
Connelly,  31  Misc.  Rep.  268,  64  N.  Y.  Supp.  9. 

[r]  (N.  Y.)  Where  a  broker,  having  been  engaged  by  a  landlord  to  secure 
a  tenant,  was  promised  by  persons  who  leased  the  premises,  after  the  lease 
was  made,  that  they  would  pay  him  his  commissions  if  the  landlord  did  not, 
such  agreement  did  not  release  defendant  from  liis  obligation  to  compensate 
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the  broker  according  to  the  original  agreement  between  them. — (City  Ct  1900) 
Minster  v.  Benoliel,  32  Misc.  Rep.  630,  66  N.  T.  Supp.  493,  judgment  reversed 
Minster  v.  Beuohol  (Sup.  1901)  38  Misc.  Rep.  586,  67  N.  Y.  Supp.  1044. 

fs]  (N.  T.  1901)  Where  a  correspondence  between  a  broker  and  a  vendor  of 
land  showed  that  the  broker  was  merely  seeking  a  vendor  in  the  course 
of  liis  employment  for  an  intending  purchaser,  the  broker  was  not  entitled 
to  commissions  from  the  vendor. — Curry  v.  Terry,  34  Misc.  Rep.  797,  69  N.  Y. 
Supp.  932. 

[t]  (Pa.  1902)  Where  a  broker  Is  employed  to  effect  a  sale  of  realty  at  a 
fixed  price  for  a  named  condition,  and,  without  informing  his  employers,  makes 
a  like  contract  with  the  prospective  purchaser,  he  is  not  entitled  to  recover 
commissions  from  the  sellers. — ^Linderman  v.  McKenna,  20  Pa.  Super.  Ct.  409. 

[u]  (Tex.  1905)  Where,  in  an  action  on  a  broker's  contract  for  the  sale  of 
real  estate,  he  alleged  that  after  undertaking  the  sale  for  defendant  he  re- 
ported to  him  that  he  had  a  purchaser  who  had  offered  him  $5,000  in  cash  to 
bring  about  the  purchase,  and  that  defendant  assented  to  plaintifTs  acceptance 
of  the  Joint  employment,  and  stated  that  it  would  in  no  wise  interfere  with 
their  contract,  the  petition  was  not  demurrable  as  showing  a  forfeiture  of 
plaintiiTs  right  by  his  acceptance  of  an  inconsistent  employm«Qt. — Shropshire 
V.  Adams,  89  S.  W.  448. 

[v]  (Wash.  1906)  A  broker,  employed  to  purchase  land  who  conceals  from 
the  purchaser  the  fact  that  the  vendor  will  pay  the  broker  a  commission  on 
making  a  sale,  has  the  burden  of  proving  perfect  fairness  in  the  transaction, 
and,  in  the  absence  of  satisfactory  proof,  equity  will  treat  him  as  guilty  of  con- 
structive fraud. — Hanna  v.  Haynes,  42  Wash.  284,  84  Pac.  861. 

[w]  (Wash.  1906)  A  purchaser  employed  a  broker  to  purchase  land  under  an 
agreement  providing  that  the  profits  on  a  resale  should  be  divided  between 
th^n.  The  broker  was  informed  by  a  third  person  that  the  owner  of  the  land 
would  sell  for  $10,000  and  pay  a  commission  of  $500.  The  broker  purchased 
the  land  for  the  purchaser  and  paid  the  owner  $9,500  and  offered  to  pay  $500 
to  the  third  person  as  his  commission  who  insisted  that  he  should  share  with 
the  broker  in  the  profits  on  a  resale.  The  broker  paid  $250  to  the  third  per- 
son and  retained  the  balance  and  agreed  to  give  him  a  half  interest  in  the 
selling  profits.  JETeW,  that  the  relation  of  principal  and  agent  existed  between 
the  purchaser  and  the  broker,  and  the  broker  was  guilty  of  constructive  fraud 
In  concealing  from  the  purchaser  the  fact  that  he  received  a  commission  from 
the  owner,  rendering  the  agreement  between  them  voidable  at  the  election  of 
the  purchaser. — Hanna  v.  Haynes,  42  Wash.  284,  84  Pac.  861. 

[i]  (Wash.  1906)  A  purchaser,  employing  a  broker  to  purchase  land  under 
an  agreement  providing  that  the  profits  on  a  resale  should  be  equally  divided 
between  them,  discovered  that  the  broker  was  guilty  of  constructive  fraud,  be- 
cause of  his  agreement  with  the  vendor  for  a  commission  on  making  a  sale. 
The  purchaser  accepted  the  benefits  of  the  services  of  the  broker.  Heldy  that 
the  purchaser,  in  order  to  obtain  a  rescission  of  the  agreement,  must  pay  to 
the  broker  the  value  of  his  services. — -Hanna  v.  Haynes,  42  Wash.  284,  84 
Pac.  861. 

[y]  (Wis.  1877)  Where  plaintiffs  were  employed  as  brokers  by  defendant 
to  sell  his  land,  and  defendant  did  not  consent  to  their  actlDg  as  agents  for 
both  parties,  and  they  received  a  commission  from  the  other  party,  they  can- 
not recover  a  conunission  from  defendant. — Meyer  v.  Hanchett,  43  Wis.  240. 

[z]  (Wis.  1905)  Where  a  real  estate  agent,  employed  to  sell  the  property, 
for  the  highest  price  obtainable,  arranged  with  a  prospective  purchaser  to  pay 
a  commission  under  certain  contingencies,  this  arrangement  being  made  while 
the  principal  was  urging  the  agent  to  obtain  a  higher  price  than  that  for  which 
the  property  had  formerly  been  offered,  the  agent  was  not  entitled  to  commis- 
sion on  consunmiatiou  of  the  sale  to  the  purchaser  who  had  agreed  to  pay  com- 
mission.—Tasse  V.  Kindt,  125  Wis.  631,  104  N.  W.  703. 

[zz]  (Bng.  1903)  Where  an  agent,  in  effecting  a  sale  of  property  for  his 
principal,  has  taken  a  secret  commission  from  the  purchaser,  the  principal, 
notwithstanding  that  he  has  recovered  from  the  agent  the  amount  of  the 
secret  comimission,  is  further  entitled  to  recover  back  the  commission  which 
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he  himself  has  paid  to  the  agent — ^Andrew  v.  Ramsay  &  Ck).,  72  liaw  J.  K.  B. 
865,  [1008]  2  K.  B.  635,  89  Law  T.  450,  52  Wkly.  Rep.  126. 

II.   ^fEBELT    BBINOING    PaBTIES    TOOETHEB. 

[a]  If  the  duty  of  a  real  estate  brolser  is  simply  to  bring  together  two  per- 
sons who  desire  to  exchange  their  lands,  and  the  broker's  entire  duty  is  per- 
formed when  he  has  brought  them  together,  he  is  a  mere  middleman,  not  rep- 
resenting conflicting  interests,  and  may  receive  compensation  from  both  par- 
ties 

-^Cal.  1899)  Clark  v.  Allen,  125  Cal.  276,  57  Pac.  985; 

(Colo.  1893)  Manders  v.  Craft,  3  Colo.  App.  236,  32  Pac.  836. 

[b]  (Ky.  1892)  As  a  rule  a  broker  acting  for  both  the  vendor  and  purchaser 
In  effecting  an  exchange  of  property  can  receive  compensation  from  neither, 
their  interests  being  incompatible ;  but  where  the  agent  representing  both  par- 
ties does  nothing  more  than  to  bring  them  together,  and  does  not  aid  or  assist 
either  in  the  trade,  he  can  receive  compensation  from  both. — ^Delph  v.  Wain- 
scott,  14  Ky.  Law  Rep.  304. 

[c]  (Mont.  1896)  Where  a  broker's  contract  to  procure  a  purchaser  at  a 
specified  price  simply  requires  him  to  bring  his  principal  and  purchaser  to- 
gether, so  that  they  themselves  can  make  their  own  contract,  he  may  recover 
commissions  from  both  parties  on  separate  contracts  with  each. — Childs  v. 
Ptomey,  17  Mont.  502,  43  Pac.  714. 

[d]  (N.  Y.)  Real  estate  brokers,  employed  as  middlemen,  to  bring  pur- 
chasers together  to  enable  them  to  make  their  own  bargain,  may  charge  com- 
missions to  both  parties,  since  they  are  not  agents  to  buy  and  sell,  and  there- 
fore not  within  the  rule  which  prohibits  their  acting  without  consent  as  agents 
for  both  buyer  and  seller.— (1872)  Siegel  v.  Gould,  7  Lans.  177;  (1878)  Bal- 
heimer  v.  Beichardt,  55  How.  Prac.  414. 

[e]  (N.  Y.  1894)  Where  a  broker  is  employed  merely  to  introduce  a  pur- 
chaser to  the  seller,  without  taking  any  part  in  the  negotiations  in  consum- 
mation of  the  sale,  his  right  to  commissions  promised  him  by  the  seller  is  not 
affected  by  the  fact  that,  without  the  latter's  knowledge,  he  was  also  receiv- 
ing pay  from  the  purchaser. — Knauss  v.  Gottfried  Krueger  Brewipg  Co.,  142 
N.  Y.  70.  36  N.  E.  867,  reversing  (1891)  62  Hun,  46,  16  N.  Y.  Supp.  357. 

[f]  (N.  Y.  1894)  Where  brokers  employed  to  sell  are  not  vested  with  any  dis- 
cretion respecting  the  price  and  terms  of  sale,  they  are  mere  middlemen,  and 
may  recover  commissions  from  both  parties. — ^Haviland  v.  Price  (Com.  PI.)  6 
Misc.  Rep.  372,  26  N.  Y.  Supp.  757 ;  Bonwell  v.  Auld  (Com.  PI.)  9  Misc.  Rep. 
65,  29  N.  Y.  Supp.  15,  affirming  (1894)  7  Misc.  Rep.  447,  27  N.  Y.  Supp.  936. 

[gl  (N.  Y.  1898)  A  middleman,  who  brings  the  vendor  and  purchaser  of  real 
estate  together,  but  does  not  negotiate  the  sale  or  Its  terms,  Is  a  broker,  and 
may  charge  commissions  to  both  parties. — Southack  v.  Lane,  23  Misc.  Rep.  515, 
52  N.  Y.  Supp.  687. 

[h]  (N.  Y.  1901)  Where  a  broker  was  merely  authorized  to  find  and  Intro- 
duce a  person  with  whom  his  employer  might  effect  an  exchange  of  his  prop- 
erty, and  was  not  authorized  to  fix  the  value  of  the  property  or  agree  on  any 
of  the  terms,  his  right  to  a  commission  was  not  affected  by  his  also  receiving 
a  commission  from  the  other  party. — Norton  v.  Genesee  Nat.  Savings  &  Loan 
Ass'n,  57  App.  Dlv.  520.  68  N.  Y.  Supp.  32. 

[I]  (N.  Y.  1902)  Where  a  broker,  having  secured  a  purchaser  for  a  ferry, 
sued  to  recover  conmiissions  for  the  sale  of  another  ferry  by  defendants  to  the 
same  purchaser,  and  defendants  contended  that.  If  plaintiff  had  been  employed 
to  find  a  purchaser  for  the  second  ferry,  he  was  not  entitled  to  compensation 
for  such  sale  because  of  an  agreement  between  him  and  the  purchaser  whereby 
he  was  to  receive  compensation  from  the  purchaser  if  he  bought  the  first  fer- 
ry. It  was  proper  to  charge  that.  If  the  plaintiff  had  nothing  to  do  with  the 
terms  of  the  sale,  and  he  was  not  Intrusted  with  discretion,  his  arrangement 
for  receiving  compensation  would  not  preclude  recovery.  Judgment  (1900) 
56  App.  Dlv.  203,  67  N.  Y.  Supp.  688,  affirmed.— Grade  v.  Stevens.  171  N.  Y. 
658,  63  N.  E.  1117. 
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III.  Exchange  of  Property. 

la]  A  broker  cannot  represent  and  recover  commissions  from  both  the  par- 
ties to  an  exchange  of  real  estate,  which  be  has  negotiated. 
— (D.  C.  1879)  Bates  v.  Copeland,  4  MacArthur,  50; 
(Ky.  1860)  Lloyd  v.  Colston,  68  Ky.  (5  Bush)  587. 

[b]  The  agent  of  different  parties,  who  was  employed  to  sell  lands  for  each, 
brought  about  an  exchange  of  the  same  property  between  the  owners  them- 
selves. Held^  that  the  agent  was  entitled  to  the  customary  commissiong  from 
each  of  his  principals. 

— (Ky.  1870)  Mullen  v.  Keetzleb,  70  Ky.  (7  Bush)  253 ; 

(Mass.  1860)  Rupp  v.  Sampson,  82  Mass.  (16  Gray)  308,  77  Am.  Dec.  416. 

[c]  (Mass.  1861)  Where  a  broker  has  acted  for  both  parties  in  negotiating 
an  exchange  of  real  estate  between  them,  without  informing  either  that  he 
was  employed  by.  the  other,  evidence  of  a  custom  among  brokers  to  charge  a 
conmiission  to  both  parties  in  such  cases  is  inadmissible  In  an  action  by  the 
broker  to  recover  his  commission  from  one  of  the  parties,  since  such  custom, 
if  shown  to  exist,  would  be  unreasonable,  and  contrary  to  good  morals  and 
sound  policy.— Famsworth  v.  Hemmer,  83  Mass.  (1  Allen)  494,  79  Am.  Dec.  756. 

[d]  (Mich.  1900)  One  who  employs  a  broker  to  find  a  customer  to  exchange 
real  estate  with  him  has  the  right  to  assume  that  he  is  acting  solely  in  his  In- 
terest, and  is  not  to  receive  a  commission  from  the  customer. — Hannan  v.  Pren- 
tis,  124  Mich.  417,  83  N.  W.  102. 

[e]  (Minn.  1902)  Where  a  real  estate  broker  Is  employed  by  an  owner  of 
lands  to  exchange  them,  and  a  third  person,  having  Information  thereof  from 
the  broker,  commimicates  through  him  with  the  owner  and  effects  an  ex- 
change, there  is  no  legal  inference  of  an  implied  promise  by  the  other  party 
to  pay  the  broker  a  commission  for  services. — Dartt  v.  Sonnesyn,  86  Minn.  55. 
90  N.  W.  115. 

[f]  (Neb.  1891)  Plaintiff,  a  broker,  was  employed  by  defendant  to  sell  cer- 
tain city  property,  and  effected  an  exchange  of  real  estate  with  one  P.  After 
the  transaction  was  complete,  P.  paid  plaintiff  $100  for  his  services,  although 
he  testified  that  he  had  previously  not  employed  him.  Held,  there  being  no 
cJiarge  of  bad  faith,  that  If  defendant  had  employed  plaintiff  to  sell  his  prop- 
erty, and  he  had  procured  a  sale  and  exchange  of  the  same  upon  terms  satis- 
factory to  defendant,  he  was  entitled  to  a  fair  compensation  for  his  services. 
—Campbell  v.  Yager,  32  Neb.  266,  49  N.  W.  181. 

[g]  (N.  Y.  1898)  A  real  estate  broker,  engaged  by  defendant  to  secure  an 
exchange  of  property,  who,  unknown  to  defendant,  Is  also  agent  for  the  other 
contracting  party,  is  not  entitled  to  compensation  from  defendant — Norman 
V.  Reuther,  25  Misc.  Rep.  161,  54  N.  Y.  Supp.  152. 

[h]  (Can.  1901)  An  agent,  acting  for  and  representing  the  vendor,  is  not 
entitled,  in  the  absence  of  an  agreement  to  that  effect,  to  recover  from  the 
purchaser  a  commission  on  the  value  of  land  received  by  the  vendor  in  ex- 
change In  part  payment  of  the  price  of  the  land  sold. — Browne  v.  Gault,  Rap. 
Jud.  Que.  19  C.  S.  523. 

IV.  Effect  of  Knowledge  of  Dual  Employment. 

[a]  Cue  who  employs  a  real  estate  broker  with  knowledge  that  he  Is  also 
acting  for  the  other  party  to  the  agreement  is  liable  for  his  services. 

— (Ind.1877)  Alexander  v.  Northwestern  Christian  University,  57  Ind.  466; 
(N.  Y.  1895)  Lansing  v.  Bliss,  86  Hun,  205,  33  N.  Y.  Supp.  310 ;  (1807)  Abel 
v.  Disbrow,  15  App.  Div.  536,  44  N.  Y.  Supp.  573 ;  (1897)  Geery  v.  Pollock 
(Sup.)  16  App.  Dlv.  321,  44  N.  Y.  Supp.  673. 

[b]  Where  a  broker  Is  employed  by  each  party,  with  notice  that  he  is  act- 
ing in  the  matter  for  the  other,  and  with  such  notice  each  agrees  to  pay  him 
bis  commission,  he  can  recover  from  both. 

—(Minn.  1906)  Wasser  v.  Western  Land  Securities  0>.,  97  Minn.  460,  107 
N.  W.  160; 
(N.  Y.  1873)  Rowe  v.  Stevens,  53  N.  Y.  621 ;  Id.,  35  N.  Y.  Super.  Ct.  (3 

Jones  &  S.)  189 ; 
(Pa.  1900)  Maxwell  v.  West,  23  Pa.  Co.  Ct.  R.  302,  30  Plttsb.  Leg.  J.  (N.  S.) 
340. 
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{c]  (Ark.  1907)  Where  a  real  estate  agent,  acting  for  both  parties  with 
their  knowledge  and  consent  in  an  exchange  of  land,  misrepresented  to  one  of 
the  parties  tliat  the  other  was  the  owner  of  a  certain  farm  and  rated  it  at  a 
certain  value,  when  he  knew  the  real  owner  was  ofifering  to  sell  for  much  less, 
such  party  was  entitled  to  discharge  liim  as  agent,  and  the  agent  was  not 
entitle^  to  any  commission  for  the  exchange  of  property  thereafter  made  be- 
tween the  parties.— Featherston  v.  Trone,  102  S.  W.  196. 

[d]  (Ga.  1903)  Where,  in  an  action  by  a  real  estate  agent  for  commissions, 
dual  agency  was  relied  on  as  a  defense,  it  was  necessary  for  defendant  to 
prove,  not  only  the  fact  of  such  agency,  but  that  the  same  was  not  known  to 
both  parties. — Red  Cypress  Lumber  Co.  v.  Perry,  118  Ga.  876,  45  S.  EI  674. 

[el  (111.)  Where  a  person  is  acting  as  agent  for  both  vendor  and  vendee 
with  their  knowledge  and  positive  consent,  or  with  such  knowledge  coupled 
with  proof  of  facts  and  circumstances  from  which  consent  may  be  reasonably 
inferred,  the  agent  is  not  precluded  from  recovering  commissions  from  both 
vendor  and  vendee. — (1904)  Keach  v.  Bunn,  116  111.  App.  397,  judgment  af- 
firmed Bunn  V.  Keach  (1905)  214  111.  259,  73  N.  E.  419. 

[f]  (Mo.  1880)  Where  the  parties  to  an  exchange  of  real  estate  employed 
the  same  broker,  and  were  brought  together  by  him,  and  made  their  own  bar- 
gain, and  each  had  knowledge  that  the  other  was  to  pay  the  broker,  neither 
can  defend  against  an  action  by  him  for  commissions.— -Collins  v.  Fowler,  8 
Mo.  App.  588. 

[g]  (Mo.  1880)  Effect  of  knowledge  of  partiea  See  Collins  v.  Fowler,  8  Mo. 
App.  588,  memorandum. 

[h]  (Mo.  1885)  Whether  a  real  estate  broker  can  recover  commissions 
from  both  parties  to  a  contract  of  sale  depends  on  whether  both  liad  full  knowl- 
edge of  his  double  agency,  and  acquiesced  in  it. — De  Steiger  v.  Hollington,  17 
Mo.  App.  382. 

[i]  (Mo.  1904)  Where  a  broker  transmitted  all  orders  for  sales  and  pur- 
chases given  him  to  a  corporation,  he  receiving  a  portion  of  tlie  commission, 
the  broker  was  not  deprived  of  any  right  of  recovery  on  such  transactions 
as  against  the  corporation  because  he  was  in  truth  the  agent  of  both  parties, 
his  attitude  as  a  broker  for  his  customers  and  as  correspondent  ot  the  cor- 
poration being  known  and  recognized  by  both. — Stripling  v.  Maguire,  108  Mo. 
App.  594,  84  S.  W.  164. 

[j,k]  (N.  Y.  1894)  A  broker  is  entitled  to  commissions  for  procuring  an  ex- 
change of  real  estate,  though  he  represented  both  parties,  where  it  appears  that 
such  fact  was  known  to  the  parties  at  the  time,  and  that  it  is  a  custom  among 
brokers  to  charge  commissions  against  both  parties  to  an  exchange  of  pn^ 
erty.— Haviland  v.  Price  (Com.  PI.)  6  Misc.  Rep.  372,  26  N.  Y.  Supp.  757. 

[1]  (N.  Y.  1898)  The  fact  that  plaintiffs  represented  both  parties  in  an  ex- 
change of  their  properties,  and  expected  to  receive  a  commission  from  both 
parties,  with  full  notice  to  the  defendant  and  knowledge  by  him  of  such  fact, 
does  not  constitute  a  defense  to  an  action  against  him  for  commissions  earned 
—Whiting  V.  Saunders,  22  Misc.  Rep.  539,  49  N.  Y.  Supp.  1016. 

[m]  (N.  Y.  1906)  Where  a  broker  was  employed  by  both  parties  to  a  con- 
tract of  exchange  of  property,  neither  could  refuse  compensation.  In  the  ab- 
sence of  express  agreement  to  the  contrary,  where  he  had  knowledge  that  the 
broker,  in  whom  no  discretion  was  left  or  trust  reposed,  was  also  In  the  employ 
of  the  other  party.— Tieck  v.  McKenna,  115  App.  Dlv.  701,  101  N.  Y.  Supp.  317. 

[n]  (N.  C.  1902)  In  an  action  by  a  real  estate  agent  for  commissions,  object- 
ed to  on  the  ground  that  plaintiff  represented  both  parties,  plaintiff  testified 
that  defendant  told  him  he  would  pay  him  a  good  commission  if  he  succeeded 
in  making  a  trade,  and  that  he  Informed  both  parties  that  he  would  charge 
them  commissions,  to  be  paid  equally  by  them,  and  that  both  agreed  to  pay 
them.  Held  sufficient,  if  believed,  to  justify  a  recovery. — Lamb  v.  Baxter,  130 
N.  O.  67,  40  S.  B.  850. 
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055  Fed.  97.) 

MARTIN  V.  WILSON. 

(Circuit  Court  of  Appeals,  Second  Circuit.    June  10,  1907.) 

No.  222. 

Equitt—Jubisdiction— Adequate  Remedy  at  Law. 

A  bill  In  equity  allied  tbat  complainant  owned  certain  stock  and 
Ixmds  of  a  railroad  company;  that  defendant  represented  that  he  had 
contracted  to  sell  a  large  amount  of  the  stock  and  bonds  of  said  com- 
pany to  another  company  and  agreed  to  pay  complainant  the  same  prices 
he  was  to  receive  for  his  sto<±  and  bondis  and  for  those  of  other  holders 
which  he  might  secure;  that  a  written  contract  to  that  effect  was  en- 
tered into  between  them  and  carried  out,  but  that  such  representations 
were  false  and  fraudulent,  in  that  defendant  was  to  receive,  and  did  re- 
ceive, larger  prices  than  those  stated,  the  exact  amount  of  which  were 
unknown  to  complainant.  Held^  that  such  bill  did  not  state  a  cause  of 
action  cognizable  by  a  federal  court  of  equity,  complainant  having  on  the 
facts  alleged  a  complete  and  adequate  remedy  at  law  by  an  action  to 
recover  damages  for  the  fraud,  and  the  amount  actually  received  by  de- 
fendant being  as  readily  ascertainable  in  such  an  action  as  in  an  equity 
suit 

[Ed.  Note.—For  cases  in  point,  see  Cent.  Dig.  vol.  19,  Equity,  f  156.] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
cm  District  of  New  York. 

S.  C.  Carieton  and  Wm.  J.  Harding,  for  appellant. 
Carter,  Ledyard  &  Milburn,  for  appellee. 

Before  LACOMBE,  TOWNSEND,  and  COXE,  Circuit  Judges. 

COXE,  Circuit  Judge.  The  salient  allegations  of  the  bill  are  as  fol- 
lows :  That  in  July,  1892,  the  complainant  stated  to  the  defendant,  who 
is  the  sole  surviving  partner  of  the  firm  of  R.  T.  Wilson  &  Co.,  that  he 
intended  to  bring  an  action,  in  which  the  said  firm  would  be  defendants, 
to  contest  the  legality  of  the  issue  of  certain  bonds  of  the  Louisville, 
New  Orleans  &  Texas  Railroad  Company.  That  the  defendant 
thereuix)n  stated  and  represented  to  the  complainant  that  he  was  the 
president  of  the  said  railroad  company  and  that  his  firm  was  the  owner 
and  holder  of  a  large  portion  of  the  capital  stock  and  of  certain  bonds 
of  the  said  road  and  that  his  firm  had  agreed  with  the  Illinois  Central 
Railroad  Company  for  the  transfer  to  it  of  the  control  of  the  said  Louis- 
ville Company.  That  the  firm  of  R.  T.  Wilson  &  Co.  further  stated  that 
they  were  desirous  of  obtaining  more  bonds  and  stock  of  the  Louisville 
Company  than  they  then  controlled  to  enable  them  to  take  advantage 
of  their  agreement  with  the  Illinois  Company  and,  for  the  purpose  of 
inducing  the  complainant  to  part  with  his  own  bonds  and  stock  and 
to  procure  the  delivery  of  other  like  bonds  and  stock  to  the  said  firm, 
the  defendant  represented  that  only  by  dealing  with  his  firm  could  com- 
plainant obtain  more  than  $210  for  each  bond  and  $10  for  each  share 
of  stock  owned  by  him ;  which  statement  and  representation  was  false 
and  fraudulent.  That  thereupon  the  said  firm  offered  the  complain- 
ant, if  he  would  refrain  from  bringing  said  suit,  that  they  would  pay 
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him  for  his  bonds  and  stock  the  same  price  that  they  were  to  re- 
ceive from  the  Illinois  Company  for  their  own  bonds  and  stock.  That 
they  also  offered  to  pay  him  the  difference  between  the  price  at 
which  he  procured  the  bonds  and  stock  of  third  parties  to  be  delivered 
to  them  and  the  price  which  they  were  to  receive  for  their  own  bonds 
and  stock  from  the  Illinois  Company — the  names  of  various  owners 
and  the  amoimt  of  their  holdings  being  particularly  mentioned.  That 
relying  upon  these  false  and  fraudulent  statements  and  representa- 
tions the  defendant  entered  into  an  agreement  with  the  firm,  a  memoran- 
dum of  which  was  reduced  to  writing  and  signed  by  complainant  and 
said  firm. 

This  agreement  states  in  detail  the  bonds  and  stock  which  are  to 
be  sold  and  delivered  and  the  prices  to  be  paid  therefor  and,  with 
the  exception  of  a  few  unimportant  formalities,  concludes  as  follows : 

"The  $24,000  is  all  that  Is  to  be  paid  Martin  under  this  agreement,  exc^t 
such  profit  as  Mr.  Martin  may  make  on  the  bonds  and  stock  below  25  cts.  for 
the  bonds  and  10  cts.  for  the  stock. 

•The  bonds  and  stodc  are  to  be  paid  for,  to  parties  bringing  them  In,  from 
time  to  time  at  such  prices  under  25  cts.  and  10  cts.  as  Martin  may  designate ; 
and  if  paid  for  at  less  than  25  cts.  and  10  cts.  the  difference  is  to  be  paid  to 
him  as  they  are  delivered  by  the  parties.  It  is  agreed  that  not  more  than  25 
cts.  shall  be  paid  for  the  bonds  and  10  cts.  for  the  stock,  to  any  parties  dur- 
ing the  pendency  of  this  agreement,  except  with  the  permission  of  Martin." 

The  bill  alleges  further:  That,  for  a  valuable  consideration,  the 
defendant  and  his  firm  warranted  that  the  Illinois  Company  had  agreed 
to  pay  the  firm  for  the  bonds  and  stock  owned  by  them  $250  for  each 
bond  and  $10  for  each  share  of  stock ;  that  relying  upon  the  said  rep- 
resentations and  warranty  the  complainant  delivered  under  the  con- 
tract 1,095  bonds  and  4,300  shares  of  stock  and  was  paid  therefor  at 
the  contract  rate.  That  the  said  firm  received  from  the  Illinois  Com- 
pany more  than  they  paid  complainant  for  said  bonds  and  stock  and 
profited  greatly  by  reason  of  their  false  and  fraudulent  statements, 
to  an  extent  unknown  to  complainant.  That  complainant  first  dis- 
covered the  fraud  and  the  larger  amounts  received  from  the  Illinois 
Company  in  January,  1903. 

The  complainant  offers  to  return  to  the  firm  of  R.  T.  Wilson  &  Co. 
whatever  bonds  and  stock  may  be  necessary  to  put  the  firm  in  the  posi- 
tion they  occupied  prior  to  June  26,  1892.  The  bill  invokes  equitable 
relief  because  the  extent  to  which  the  said  firm  have  secretly  profited 
by  said  transaction  is  unknown  to  complainant. 

Alternative  relief  is  demanded  as  follows :  First,  that  a  master  be  ap- 
pointed to  take  an  account ;  or,  if  mistaken  in  this  relief,  then,  second, 
that  the  written  contract  be  reformed  so  as  to  agree  with  the  oral  con- 
tract ;  or,  if  mistaken  as  to  the  right  of  the  complainant  to  an  accounting 
or  to  a  reformation  of  the  written  contract,  then,  third,,  that  the  con- 
tract be  rescinded  and  the  defendant  be  directed  to  return  all  of  the 
bonds  and  shares  of  stock  transferred  thereunder.  Lastly,  the  com- 
plainant prays,  if  he  be  mistaken  in  all  the  foregoing  prayers,  that  he 
may  have  such  other  or  further  relief  as  to  the  court  may  seem  just 
and  equitable.  The  defendant  demurs  on  the  ground  that  the  bill  shows 
on  its  face  that  the  subject-matter  of  the  suit  is  not  within  the  juris- 
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diction  of  a  court  of  equity  because  the  complainant  has  a  plain  and 
adequate  remedy  at  law  and  is  not  entitled  to  the  relief  prayed  for. 
Confining  the  allegations  of  the  bill  to  the  facts  pleaded  and  reducing 
these  facts  to  their  last  analysis  we  are  convinced  that  the  only  cause 
of  action  stated  is  for  the  recovery  of  damages  based  on  fraud.  That 
the  complainant  has  a  complete  and  adequate  remedy  at  law  we  have 
no  doubt  and  we  see  no  reason  for  the  interposition  of  a  court  of 
equity.  There  can  be  no  dispute  as  to  what  the  actual  agreement  be- 
tween the  parties  was  because  it  was  reduced  to  writing,  and  the 
reciprocal  obligations  of  the  parties  are  stated  in  concise  and  unam- 
biguous language. 

In  substance  R.  T.  Wilson  &  Co.  agreed  to  pay  the  complainant  25 
cents  on  a  dollar  for  the  bonds  and  10  cents  on  a  dollar  for  the  stock, 
for  all  bonds  and  stock  which  he  brought  in,  or  caused  to  be  brought 
in,  to  the  firm.  The  amount  due  under  this  contract  was  fully  paid. 
The  accusation  against  the  defendant  is  that  the  complainant  was  in- 
duced to  enter  into  the  contract  by  the  false  and  fraudulent  statements 
of  the  defendant  that  his  firm  was  to  be  paid  25  cents  and  10  cents, 
respectively,  on  the  bonds  and  stock  by  the  Illinois  Company  and  that 
he  would  pay  complainant  the  exact  sum  he  received  from  the  Illinois 
Company.  Is  it  not  manifest,  if  the  complainant  succeeds  in  proving 
the  false  representations  and  the  averment  that  more  than  the  contract 
price  was  paid  by  the  Illinois  Company  to  the  firm  of  R.  T.  Wilson  & 
Co.,  that  when  he  has  been  paid  the  diiference  between  what  he  did 
receive  and  what  he  should  have  received  he  will  no  longer  have  a  cause 
of  complaint  against  the  defendant?  It  is  argued  that  the  amount  re- 
ceived from  the  Illinois  Company  is  unknown  and  that  it  is  necessary 
to  invoke  the  powers  of  a  court  of  equity  to  compel  a  discovery  in 
this  regard.  Assuming  for  the  moment  that  the  difficulty  of  obtaining 
testimony  aflfords  a  reason  for  turning  a  complaint  in  an  action  at  law 
into  a  bill  in  equity,  we  are  unable  to  see,  in  the  present  situation,  why 
there  should  be  any  greater  difficulty,  in  the  one  case  than  in  the  other. 
The  defendant  knows  how  much  he  received  from  the  Illinois  Com- 
pany and  that  company  knows  how  much  it  paid  for  the  bonds  and 
stock.  The  books  of  the  company  and  of  the  firm  undoubtedly  con- 
tain entries  of  the  transactions.  The  process  of  the  court  will  compel 
the  attendance  of  witnesses  and  the  production  of  books  as  effectually 
in  a  common-law  action  as  in  a  suit  in  equity. 

The  fact  that  the  bill  deals  in  large  figures  and  states  a  seemingly 
complicated  transaction  tends  to  obscure  the  real  issue  between  the  par- 
ties. Let  us  test  it  by  a  simple  illustration,  for  the  principle  is  the  same 
whether  one  bond  or  a  thousand  bonds  are  involved.  A.  agrees  to 
pay  $250  to  B.  for  a  bond  the  face  value  of  which  is  $1,000.  A.  fraudu- 
lently represents  that  he  has  an  agreement  with  C.  by  which  C.  is  to 
pay  $250  for  such  bonds ;  that  no  one  else  can  afford  to  pay  more  than 
$210  and  that  if  B.  will  sell  he  will  be  given  the  full  benefit  of  the 
agreement  with  C.  and  receive  whatever  sum  C.  pays  to  A.  Relying  on 
this  representation  B.  accepts  the  offer  and  the  sale  is  consummated. 
Subsequently  he  learns  that  C.  paid  A.  $300  for  the  bond.  Is  it  not  too 
plain  for  debate  that,  on  these  facts,  B.'s  remedy  is  an  action  at  law 
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to  recover  damages,  the  measure  of  which  should  not  exceed  the  sum 
of  $50  ?    A  court  of  equity  has  no  jurisdiction  of  such  a  controversy. 
The  decree  is  affirmed. 

TOWNSEND,  Circuit  Judge,  heard  the  argument,  participated  in 
the  consultations  and  voted  to  affirm. 


(156  Fed.  100.) 

In  re  FIRST  NAT.  BANK  OP  LOUISVILLE,  KY. 

FIRST  NAT.  BANK  OF  LOUISVILLE,  KY.,  v.   HOLT. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    June  17,  1907.) 

Nos.  1,654,  1,655. 

1.  Bankbuptct— Mode  of  Review— Obdebs  Maub  in  Bankruptcy  Pboceed- 

INGS. 

An  order  made  by  a  court  of  bankruptcy  affirming  an  order  of  a  referee 
settiug  aside  an  allowance  of  a  secured  claim,  and  requiring  the  creditor 
to  pay  to  the  trustee  the  amount  of  an  unlawful  preference,  is  one  made 
in  the  bankruptcy  proceedings  proper,  and  is  reviewable  on  petition  for 
review,  under  Bankr.  Act  July  1,  1898,  c.  541,  f  24b,  30  Stot.  553  [U.  S. 
.  Comp.  St.  1901,  p.  3432]. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  6,  Bankruptcy,  §  915. 

Appeal  and  review  in  bankruptcy  cases,  see  note  to  In  re  Eggert,  43 
C.  C.  A.  9.] 

2.  Same— Voidable  PBErEBENCES— Intent  to  Give  Pbeference. 

To  render  a  preferential  payment  received  by  a  creditor  from  his  debtor 
within  four  months  prior  to  the  latter's  bankruptcy  voidable  under  Bankr. 
Act  July  1,  1898,  c.  541,  §  60b,  30  Stat.  562  [U.  S.  Comp.  St  1901,  p.  3445], 
as  amended  by  Act  Feb.  5,  1903,  c.  487,  f  13,  32  Stat.  799  [U.  S.  Comp.  St. 
Supp.  1905,  p.  689],  the  bankrupt  must  not  only  have  been  insolvent  when 
the  payment  was  made,  but  must  have  Intended  it  as  a  preference,  and,  if 
in  fact  made  in  the  ordinary  course  of  business,  without  thought  of  injur- 
ing other  creditors  and  in  the  belief  in  his  ability  to  pay  them  all,  the 
creditor  receiving  it  cannot  be  charged  with  reasonable  cause  to  believe 
that  a  prefer«ice  was  Intended. 

3.  Same. 

The  making  of  a  present  loan  is  a  sufficient  consideration  for  a  trans- 
fer of  collateral  to  secure  not  only  such  loan,  but  also  a  prior  indebted- 
ness, and,  where  such  a  transfer  was  made  In  good  faith  when  the  debtor 
was  solvent,  the  right  of  the  creditor  to  the  securities  attached  at  that 
time  and  collections  subsequently  made  by  it  thereon  and  applied  on  the 
prior  debt  after  the  debtor  became  insolvent  and  within  four  months  prior 
to  its  bankruptcy  do  not  constitute  voidable  preferences. 

Appeal  from  the  District  Court  of  the  United  States  for  the  West- 
ern District  of  Kentucky. 

Lawrence  S.  Leopold,  for  First  Nat.  Bank. 
Herman  H.  Nettelroth,  for  trustee. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit  Judges. 

SEVERENS,  Circuit  Judge.  This  case  comes  here  by  two  methods 
for  review — one  by  petition  for  review  of  an  order  made  in  the  bank- 
ruptcy proceedings  in  Re  R.  M.  Martin  Company,  and  the  other  by 
an  appeal  from  the  same  order  in  the  respect  that  it  is  a  decree  in  an 
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independent  controversy  arising  in  the  course  of  a  bankruptcy  proceed- 
ing. The  order  complained  of  is  one  made  by  the  referee  and  ap- 
proved by  the  district  judge  setting  aside  an  allowance  of  a  secured 
claim  of  the  First  National  Bank  of  Louisville,  and  requiring  it  to 
pay  to  the  trustee  $1,000  which,  it  was  held,  the  bank  had  received  from 
the  bankrupt  through  an  unlawful  preference.  The  order  was  there- 
fore one  made  in  the  bankruptcy  proceedings  proper,  and  not  in  an 
independent  controversy  arising  in  such  proceedings,  and  is  reviewable 
here  upon  the  petition  for  review  under  section  24b  of  the  Act  of 
July  1,  1898  (30  Stat.  553,  c.  541  [U.  S.  Comp.  St.  1901,  p.  3432]). 
Accordingly  the  appeal  is  dismissed. 

The  secured  claim  of  the  bank  was  for  the  sum  of  $16,200,  which, 
of  course,  did  not  include  the  $1,000  in  question.  The  facts  as  found 
by  the  referee  and  reported  to  the  district  judge  for  review  arc  sub- 
stantially as  follows:  In  July,  1904,  the  bankrupt  had  become  in- 
debted to  the  bank  to  the  amount  of  $10,000.  It  was  not  secured; 
and,  being  in  want  of  more  funds  to  continue  its  business,  the  bankrupt 
entered  into  an  agreement  with  the  bank  to  which  one  Johnson,  the 
secretary  of  the  bankrupt,  was  a  third  party,  and  which  agreement, 
after  reciting  the  desire  of  the  bankrupt  to  procure  a  loan  for  use  in  its 
business  upon  the  security  of  its  book  accounts  with  its  customers  and 
the  undertaking  of  the  bank  to  make  such  loan,  witnessed  that : 

"Said  second  party  shaH  ^cecute  and  deliver  to  the  order  of  said  bank  its 
note  of  even  date  herewith,  for  the  amount  of  such  loan  and  advance,  and 
interest  thereon,  payable  after  date  thereof,  and  as  security  for  the  payment 
of  said  note,  said  second  party  hereby  sells,  assigns  and  transfers  to  said 
bank  and  its  assigns,  the  following  accounts  now  outstanding  upon  said  sec- 
ond party's  books,  and  all  moneys  due  and  to  become  due  thereon." 

Here  follows  a  list  of  accounts,  giving  names  and  addresses  of 
debtors  and  the  amounts  and  dates  when  due,  and  a  receipt  and  agree- 
ment by  Johnson  as  follows: 

'^Received  of  the  First  National  Bank,  Louisville,  Ky.,  for  collection,  sundry, 
acconnts  receivable  assigned  to  it  by  the  R.  M.  Martin  Ck>mpany,  Louisville, 
Ky..  as  per  foregoing  list. 

''AH  collections  of  said  accounts  to  be  turned  over  to  said  bank  as  they 
are  received  by  me. 

"Charles  L.  A.  Johnson." 

Then  the  agreement  proceeds  to  stipulate  that : 

''Said  third  party  agrees,  upon  request  of  said  bank,  to  collect  the  amount 
of  said  accounts,  or  any  of  them,  as  the  agent  of  said  bank,  without  any 
charge  against  said  bank  for  such  collections,  and  all  payments  on  such  ac- 
counts shall  be  entered  in  said  book,  and  said  third  party  shall  immediately 
pay  over  and  deliver  to  said  bank  or  its  assignees,  the  amounts  of  such  col- 
lections, to  be  ai^lied  to  the  extinguislunent  of  said  note,  and  all  checks, 
drafts  and  moneys  so  collected  by  said  third  party  shall  be  and  remain  the 
property  of  said  bank  until  a  sufficient  amount  has  been  collected,  and  paid 
over  to  pay  the  total  amount  of  said  note  and  Interest,  and  any  other  indebted- 
ness of  said  seccmd  party  to  said  bank  and  after  said  note  and  all  other  in- 
d^tedness  of  said  second  party  to  said  bank  shall  have  been  fully  paid  and 
extinguished,  the  remainder  of  said  accounts,  if  any,  shall  revert  to,  and  be- 
come the  property  of  said  second  party. 

''In  case  of  the  insolvency  or  bankruptcy  of  said  second  party  before  the 
payment  of  said  note  and  interest,  or,  in  the  event  of  any  breach  of  any  of  the 
provisions  of  this  contract  by  either  said  second  party  or  said  third  party, 
84C.C.A.— 2 
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the  agency,  of  said  third  party  for  the  collection  of  such  accounts  shall 
at  once  cease  and  determine,  without  notice,  and  said  bank  shall  then  pro- 
ceed to  collect  the  remainder  of  such  accounts  so  far  as  possible,  and  apply 
the  proceeds  thereof  to  the  payment  of  said  note  and  interest,  to  the  payment 
of  any  other  indebtedness  of  said  second  party  to  said  bank,  and  after  de- 
ducting the  expense  of  collecting  said  accounts,  shall  hold  the  surplus,  If  any, 
subject  to  the  order  of  said  second  party  or  its  assigns. 

"In  witness  whereof,  the  parties  hereto  have  executed  this  agreement  the 
day  and  year  first  above  written. 

"R.  M.  Martin  Co., 

"By  R.  M.  Martin,  President, 

"C.  L.  A.  Johnson,  Treasurer." 

And  from  time  to  time  thereafter,  whenever  the  bankrupt  required 
more  funds,  similar  loans  were  made  by  the  bank  and  upon  like  se- 
curity and  a  like  agreement  with  regard  to  the  accounts  of  the  bankrupt 
and  the  application  of  their  proceeds.  The  particular  advances  by  the 
bank  were  paid  out  of  these  proceeds  and  $4,000  of  the  old  debt  of 
$10,000  were  also  paid.  Johnson  kept  an  account  in  his  own  name 
with  the  bank  of  his  deposits  made  from  collections,  but  without  any 
distinction  of  the  particular  accounts  from  which  the  deposits  came. 
From  time  to  time  these  deposits  were  turned  over  to  the  bank  by 
check,  the  method  being,  as  we  understand,  first  by  Johnson's  check  to 
the  bankrupt  and  then  by  the  check  of  the  bankrupt  to  the  bank. 

During  the  four  months  preceding  the  filing  of  the  petition  in  bank- 
ruptcy loans  were  made  by  the  bank  in  this  way  to  the  amount  of  $16,- 
200.  One  of  these  loans  was  of  $2,000  made  December  16,  1905.  On 
the  13th  of  that  month  Johnson  checked  out  of  his  account  $1,000  to 
the  bankrupt,  and  the  bankrupt  gave  its  check  to  the  bank  for  that 
amount.     Ihe  referee  states  the  circumstances  as  follows: 

"It  was  assumed  by  the  bank  that  the  remainder  of  the  pledged  accounts 
which  were  still  uncollected  would  suffice  to  discharge  the  entire  contempo- 
raneously secured  Indebtedness,  and  it  was  then  agreed  that  said  Johnson, 
agent,  should  pay  out  of  his  deposit  account  the  sum  of  $1,000  to  the  R.  M. 
Martin  Company,  and  that  the  R.  M.  Martin  Company  should  thereupon  pay 
$1,000  to  said  bank  upon  said  old  indebtedness  aforesaid.  The  evidence  shows 
that  a  check  was  drawn  by  Johnson,  agent,  for  $1,000  payable  to  said  bank- 
rupt company.  Said  check  was  deposited  by  said  company  in  its  account  with 
said  bank,  and  thereupon  said  company  drew  Its  check  against  its  account  in 
said  bank  for  $1,000  and  thereby  paid  said  sum  to  said  bank,  which  gave  credit 
upon  said  old  debt  therefor." 

The  referee  further  states  that  the  evidence  shows  "that  on  and 
after  December  1,  1905,  the  R.  M.  Martin  Company  was  insolvent," 
and  "that  the  officers  of  said  bank  had  reasonable  cause  to  believe  that 
said  company  was  then  insolvent."  From  the  facts  that  the  evidence 
did  not  show  whether  the  $1,000  paid  by  Johnson  on  December  13, 
1905,  was  collected  from  accounts  pledged  after  December  1,  1905, 
or  whether  it  was  realized  irom  accounts  pledged  before  that  date,  and 
that  Johnson  had  so  commingled  his  collections  that  separation  of  the 
proceeds  was  rendered  impossible,  the  referee  concluded  that  the 
presumption  should  be  that  the  payment  was  made  from  the  proceeds 
of  the  newly  assigned  accounts,  upon  the  principle  applied  to  the  will- 
ful commingling  of  goods.  We  find  nothing  in  the  case  as  stated 
bv  the  referee  which  would  justify  the  application  of  such  a  rule. 
Inhere  is  no  reason  for  supposing  that  the  commingling  of  the  col- 
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lections  was  in  disregard  of  the  agreement  of  the  parties  or  was  made 
with  any  wrongful  intention.  It  was  not  reasonable  to  charge  the 
parties  with  knowledge  that  bankruptcy  was  impending  or  that  some 
other  condition  was  likely  to  arise  in  which  it  would  be  necessary  to 
have  so  careful  a  record.  But  we  shall  not  pursue  this  subject  furtiher, 
because  of  the  graver  error  into  which  the  referee  fell.  Nor  do  we 
need  to  settle  the  rights  of  the  parties  upon  the  footing  of  mutual 
CTcdits  between  banks  and  their  customers.  The  facts  found  did  not 
justify  the  conclusion  that  there  was  any  preference  which  was  void- 
able by  the  trustee,  even  if  it  should  be  found  that  the  payment  of 
the  $1,000  operated  in  the  circimistances  to  effect  a  preference,  as  the 
referee  thought  it  did. 

The  question  whether  this  was  a  voidable  preference  which  must  be 
surrendered  before  the  bank  can  be  permitted  to  prove  its  claim  de- 
pends upon  the  construction  and  effect  of  section  57g  of  the  act.  Be- 
fore the  amendment  of  that  subdivision  and  of  section  60a  and  section 
60b,  there  was  ground  for  holding  that  section  57 g  made  voidable 
all  preferences  which  were  declared  such  by  section  60a.  Before  the 
amendment  section  57g  was  not  restricted,  and  so  was  open  to  the 
inference  of  a  wide  reference  to  section  60a  for  a  complement,  and  that 
the  two  provisions  by  their  association  would  render  any  payment  or 
transfer  a  voidable  preference  which  if  made  in  the  circumstances 
mentioned  in  section  60a,  would  enable  the  particular  creditor  to  obtain 
an  advantage  over  other  creditors  of  the  same  class.  This  was  so  held 
in  Pirie  v.  Chicago  T.  &  T.  Co.,  182  U.  S.  438,  21  Sup.  Ct.  906,  45 
L  Ed.  1171,  in  a  cause  which  arose  prior  to  the  amendment.  But 
upon  a  recognition  of  the  embarrassments  which  business  men  might 
suffer  upon  that  rule  of  law  in  the  collection  of  their  debts,  Congress 
in  1903,  passed  the  amendment.  And  the  amendment  of  section  57g 
makes  only  those  preferences  voidable  which  are  made  so  by  section 
60b,  or  by  67e,  which  latter  refers  only  to  conveyances  made  with  in- 
tent to  defraud  creditors  or  rendered  invalid  by  some  statute  of  the 
state;  and  that  reference  need  not  be  further  noticed.  Section  60b, 
thus  referred  to,  makes  transfers  voidable  by  the  trustee  when  the 
creditor  has  reasonable  cause  to  believe  that  the  debtor  intends  thereby 
to  create  a  preference.  The  nearest  approach  toward  this  requirement 
here  is  that  for  two  weeks  the  debtor  had  been  insolvent,  and  the 
officers  of  the  bank  had  reasonable  cause  to  believe  the  company  was 
insolvent.  A  man  is  insolvent,  as  that  term  is  defined  by  the  fifteenth 
subdivision  of  section  1  of  the  act,  whenever  the  aggregate  of  his 
property,  exclusive  of  any  property  which  he  may  have  conveyed, 
transferred,  concealed,  or  removed,  or  permitted  to  be  concealed  or 
removed,  with  intent  to  defraud,  hinder,  or  delay  his  creditors,  shall 
not,  at  a  fair  valuation,  be  sufficient  in  amount  to  pay  his  debts.  But, 
to  make  the  reception  of  payment  a  preference,  the  creditor  must  have 
had  reasonable  cause  to  believe  that  the  debtor  was  intending  to  give 
him  a  preference  over  other  creditors,  and  we  incline  to  think,  with  the 
Circuit  Court  of  Appeals  for  the  First  Circuit  (Hardy  v.  Gray,  144  Fed. 
922,  925,  75  C.  C.  A.  562),  that  the  reasonable  implication  of  the 
language  is  that  the  debtor  himself  must  have  intended  the  preference. 
The  very  word  signifies  the  doing  of  a  thing  with  a  purpose  to  give 
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an  advantage;  and  the  construction  which  treats  the  motive  of  the 
debtor  as  indifferent  seems  artificial  and  awkward.  But  it  is  enough 
to  say  that  a  belief  that  a  debtor  is  insolvent  is  a  very  different  thing 
from  a  belief  that  he  intends  a  preference;  for  it  would  often,  and 
probably  generally,  happen  that  a  person,  though  in  fact  insolvent, 
would  while  continuing  his  business  in  the  usual  way  make  payments 
without  a  thought  of  disparagement  of  other  creditors  and  with  con- 
fidence in  his  ability  to  pay  them  all.  And  upon  like  considerations 
the  creditor  may  share  in  the  confidence  of  his  debtor,  and  may  well 
suppose  that  the  debtor  while  paying  him  his  debt  in  the  common  course 
of  business  is  acting  without  any  purpose  of  giving  special  favor. 
Such  considerations  have  often  been  adverted  to  by  llie  courts  as  the 
basis  of  decision,  and  were  the  principal  motive  for  the  amendment  of 
1903.  Grant  v.  National  Bank,  97  U.  S.  80,  34  L.  Ed.  971 ;  Stucky 
V.  Masonic  Savings  Bank,  108  U.  S.  74,  2  Sup.  Ct.  219,  27  L.  Ed.  640; 
In  re  Eggert,  102  Fed.  735,  43  C.  C.  A.  1 ;  OflF  v.  Hakes,  142  Fed. 
364,  73  C.  C.  A.  464;  Hardy  v.  Gray,  144  Fed.  922,  75  C.  C.  A.  562; 
J.  W.  Butler  Paper  Co.  v.  Geombel,  143  Fed.  295,  74  C.  C.  A.  433; 
Loveland  on  Bank.  (3d  Ed.)  §  194c. 

Moreover,  this  appropriation  of  the  $1,000  was  made  pursuant  to  a 
stipulation  entered  into  at  the  time  when  the  last  previous  loan  and 
assignment  of  accounts  was  made.  That  stipulation  was  that  the 
assigned  accounts  should  stand  as  security  for  the  payment  of  the 
earlier  debt,  as  well  as  for  the  loan  then  made.  The  making  of  that 
loan  was  a  valid  consideration  for  the  assignment  of  the  accounts  as 
security  for  a  pre-existing  debt.  Peters  v.  Merchants'  &  Farmers' 
Bank,  etc.,  149  Fed.  373,  79  C.  C.  A.  193 ;  Jones  on  Pledges,  §  361 
(2d  Ed.)  ;  1  Brandt  on  Suretyship  and  Guaranty  (3d  Ed.)  §  26,  and 
note  16;  Johnston  v.  Nichols,  1  Com.  B.  250;  Boyd  v.  Moyle,  2  Com. 
B.  644 ;  Burgess  v.  Eve,  L.  R.  13  Eq.  450 ;  Morrell  v.  Cowan,  L.  R. 
7  Ch.  Div.  151;  Leask  v.  Scott,  L.  R.  2  Ch.  Div.  376;  Sitgreaves  v. 
Farmers'  &  Mechanics'  Bank,  49  Pa.  St.  359;  Buchanan  v.  Interna- 
tional Bank,  78  III.  500. 

The  assignment  was  an  executed  agreement,  and  was  not  an  agree- 
ment to  be  subsequently  performed.  No  facts  are  found  by  the  ref- 
eree which  impeach  the  good  faith  of  the  assignment.  There  is  no 
finding  that  at  the  time  it  was  made  the  Martin  Company  was  in  con- 
templation of  bankruptcy  or  was  then  insolvent.  That  being  so,  the 
right  of  the  bank  attached  when  the  agreement  was  made  and  would  not 
be  displaced  by  the  subsequent  bankruptcy  of  the  assignor. 

The  order  complained  of  in  the  petition  for  review  must  be  re- 
versed, with  costs,  and  the  original  order  allowing  the  complainant's 
claim  as  a  secured  claim  will  be  restored. 
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(155  Fed.  278.) 

HOPPER  V.  DENVER  &  R.  G.  R.  CO.* 

(Circuit  Court  of  Appeals,  Eighth  Circuit    May  24,  1907.) 

No.  2,414. 

L  Death— Statutes— CoNSTBUOTiON. 

Mills'  Ann.  St.  Colo.  §  1508,  creates  an  action  for  death  negligently  caus- 
ed by  a  public  carrier,  and  declares  that  it  shall  forfeit  for  every  person 
and  passenger  so  injured  or  killed  not  more  than  $5,000,  nor  less  than 
|3,000,  which  may  he  sued  for  and  recovered :  (1)  By  the  husband  or  wife 
of  deceased ;  or  (2)  if  there  be  no  husband  or  wife,  or  he  or  she  fall  to  sue 
within  a  year  after  such  death,  then  by  the  heir  or  heirs  of  the  deceased, 
or,  if  the  decease  be  a  "minor  or  unmarried,"  then  by  the  father  and 
mother,  or,  if  either  of  them  be  dead,  then  by  the  survivor.  Held  that,  if 
the  deceased  left  a  husband  or  wife,  the  sole  right  of  action  was  in  such 
survivor,  save  that  as  against  children  the  right  would  be  lost  unless 
asserted  within  a  year;  if  there  was  no  surviving  husband  or  wife,  or 
the  survivor  failed  to  sue  within  a  year,  then  the  sole  right  would  be 
in  the  children ;  and  if  there  was  neither  surviving  husband  nor  wife  nor 
any  children,  then  only  would  the  right  of  action  be  in  the  father  and 
mother,  or  the  survivor;  so  that  where  an  unmarried  adult  female  is 
killed  hy  the  negligence  of  a  carrier,  and  she  leaves  neither  husband* 
child,  nor  mother,  the  right  of  action  is  in  her  surviving  father. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig.  vol.  15,  Death,  §§  35-46.] 

2.  Same— PECT717IABT  Injuby. 

When  decedent,  an  unmarried  female  19  years  of  age  at  the  time  of  her 
death,  was  two  years  old,  her  mother  died,  and  she  was  taken  by  plain- 
tiff, her  father,  to  reside  with  her  aunt,  with  whom  she  lived  until  she 
was  16,  when  she  was  sent  hy  him  to  school  to  fit  herself  for  teaching. 
She  was  sympathetic,  amhitious,  industrious,  of  good  health,  and  fond  of 
her  father,  who  paid  the  expenses  incident  to  her  educatioD,  and  desired 
to  keep  house  for  him,  but  he,  being  a  farm  laborer  and  traveling  ma- 
chinist, had  not  married  again,  and  at  the  time  of  his  daughter's  death 
was  60  years  of  age.  Held,  that  evidence  of  these  facts,  in  the  light  of 
the  natural  influence  or  promptings  of  filial  ties,  was  suflScient  to  sustain 
a  finding  that  there  was  a  reasonable  expectation  of  substantial,  though 
not  large,  pecuniary  benefit  to  the  father  from  a  continuance  of  the  life 
of  the  daughter. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig.  vol.  15,  Death,  §  20.] 

3.  CaBBIEBS— INJTTBY    TO    PaSSENGEBS— DEATH— NEGLIGENCE— PbESUMPTION. 

In  an  action  for  death  of  a  passenger  hy  the  alleged  negligence  of  a  car- 
rier's servants,  evidence  that  plaintiff  was  a  passenger,  and  that  her  death 
resulted  from  an  accident  to  the  train,  was  sufficient  to  establish  a  prima 
facie  case  of  the  carrier's  negligence. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  9,  Carriers,  §§  1307- 
1314.] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District  of 
Colorado. 

James  H.  Teller  Q.  H.  McCorkle,  on  the  brief),  for  plaintiff  in  error. 

Henry  A.  Dubbs  (Thomas  H.  Devine,  J.  W.  Preston,  Joel  F.  Vaile, 

C.  W.  Waterman,  and  E.  N.  Clark,  on  the  brief),  for  defendant  in  error. 

Before  SANBORN  and  VAN  DEVANTER,  Circuit  Judges,  and 
PHILIPS,  District  Judge. 

VAN  DEVANTER,  Circuit  Judge.  This  was  an  action  under  a 
statute  of  Colorado  by  a  father  to  recover  damages  of  a  railroad  com- 
pany for  the  death  of  his  daughter,  alleged  to  have  been  caused  by 

•Rehearing  denied  September  30,  1907. 
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the  negligence  of  the  company  while  she  was  a  passenger  upon  one 
of  its  trains.  At  the  conclusion  of  the  plaintiff's  case  in  chief,  the 
court  upon  the  defendant's  motion,  directed  a  verdict  in  its  favor,  and 
we  are  now  called  upon  to  consider  whether  or  not  that  ruling  was 
right. 

The  statute  of  the  state  under  which  the  right  of  action  was  as- 
serted is  as  follows  (Gen.  St.  1877,  §§  877-879;  MiUs'  Ann.  St.  §§ 
1508-1510) : 

"Sec.  1508.  Whenever  any  person  shall  die  from  any  Injury  resulting  from 
or  occasioned  by  the  negligence,  unskilfulness  or  criminal  intent  of  any  oflBcer, 
agent,  servant  or  employ^,  whilst  running,  conducting  or  managing  any  locomo- 
tive, car  or  train  of  cars,  or  of  any  driver  of  any  coach  or  other  public  convey- 
ance whilst  in  charge  of  the  same  as  a  driver,  and  when  any  passenger 
shall  die  from  any  injury  resulting  from  or  occasioned  by  any  defect  or  insuffi- 
ciency in  any  railroad  or  any  part  thereof,  or  In  any  locomotive  or  car,  or 
in  any  stage  coach,  or  other  public  conveyance,  the  corporation,  individual  or 
individuals  in  whose  employ  any  such  officer,  agent,  servant,  employ^,  master, 
pilot,  engineer  or  driver  shall  be  at  the  time  such  injury  is  committed,  or  who 
owns  any  such  railroad,  locomotive,  car,  stage  coach  or  other  public  convey- 
ance at  the  time  any  such  injury  is  received,  and  resulting  from  or  occasioned 
by  defect  or  Insufficiency  above  described,  shall  forfeit  and  pay  for  every 
person  and  passenger  so  injured  the  sum  of  not  exceeding  five  thousand  (5,000) 
dollars,  and  not  less  than  three  thousand  (3>000)  dollars,  which  may  be  sued 
for  and  recovered : 

"First — By  the  husband  or  wife  of  deceased,  or 

"Second — If  there  be  no  husband  or  wife,  or  he  or  she  falls  to  sue  within 
one  year  after  such  death,  then  by  the  heir  or  heirs  of  the  deceased,  or 

"Third — If  such  deceased  be  a  minor  or  unmarried,  then  by  the  father  and 
mother,  who  may  join  In  the  suit,  and  each  shall  have  an  equal  interest  in 
the  judgment;  or  if  either  of  them  be  dead,  then  by  the  survivor.  In  suits 
Instituted  under  this  section  It  shall  be  competent  for  the  defendant  for  his 
defense  to  show  that  the  defect  or  Insufficl^icy  named  in  this  section  was  not 
a  negligent  defect  or  Insufficiency. 

"Sec.  1509.  Whenever  the  death  of  a  person  shall  be  caused  by  a  wrongful 
act,  neglect  or  default  of  another,  and  the  act,  neglect  or  default  Is  such  as 
would  (if  death  had  not  ensued)  have  entitled  the  party  Injured  to  maintain 
an  action  and  recover  damages  In  respect  thereof,  then,  and  in  every  su(^ 
case,  the  person  who,  or  the  corporation  which  would  have  been  liable,  if  death 
had  not  ensued,  shall  be  liable  to  an  action  for  damages  notwithstanding  the 
death  of  the  party  injured. 

"Sec.  1510.  All  damages  accruing  under  the  last  preceding  section  shall  be 
sued  for  and  recovered  by  the  same  parties  and  in  the  same  manner  as  pro- 
vided in  the  first  section  of  this  act,  and  In  every  such  action  the  jury  may 
give  such  damages  as  they  may  deem  fair  and  just,  not  exceeding  five  thou- 
sand (5,000)  [dollars],  with  reference  to  the  necessary  injury  resulting  from 
such  death,  to  the  surviving  parties,  who  may  be  entitled  to  sue ;  and  also  hav- 
ing regard  to  the  mitigating  or  aggravating  circumstances  attending  any  such 
wrongful  act,  neglect  or  default." 

The  words  "heir  or  heirs,"  in  the  second  subdivison  of  section  1508. 
mean  child  or  children,  that  is,  lineal  descendants  (Hindry  v.  Holt, 
24  Colo.  464,  51  Pac.  1002,  39  L.  R.  A.  351,  65  Am.  St.  Rep.  235)  ; 
and,  though  some  of  the  printed  statutes  of  the  state  make  the  words 
"father  and  mother"  in  the  next  subdivision  read  "father  or  mother," 
the  first  reading  is  correct  (Pierce  v.  Conners,  20  Colo.  178,  183,  37 
Pac.  721,  46  Am.  St.  Rep.  279). 

The  evidence  disclosed  that  the  deceased  was  19  years  old,  and  so 
was  an  adult  under  the  laws  of  Colorado  (3  Mills'  Ann.  St.  Rev.  Supp. 
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§  4699)  ;  that  she  was  unmarried ;  and  that  she  left  surviving  her  a  fa- 
Uier,  the  plaintiff,  but  no  husband,  child,  or  mother.  If,  therefore,  her 
death  was  otherwise  one  for  which  the  defendant  was  required  to  re- 
spond in  damages,  the  third  subdivision  of  section  1508,  if  read  literally, 
gave  the  father  a  right  of  action ;  but  the  Circuit  Court,  being  of  opin- 
ion that  the  words  "minor  or  unmarried"  in  that  subdivision  must  be 
read  "minor  and  unmarried,"  held  that  no  right  of  action  was  given 
for  the  death  of  an  adult  leaving  no  surviving  spouse  or  child ;  and 
this  was  one  of  the  reasons  assigned  for  directing  a  verdict  for  the 
defendant. 

As  no  right  to  recover  damages  resulting  from  death  was  recog- 
nized by  the  common  law,  the  father's  right  in  this  instance,  if  he  had 
any,  must  arise  entirely  from  the  state  statute.  Hindry  v.  Holt,  24 
Colo.  464,  51  Pac.  1002,  39  L.  R.  A.  351,  65  Am.  St.  Rep.  235;  Swift 
V.  Johnson,  71  C.  C.  A.  619,  138  Fed.  867,  1  L.  R.  A.  (N.  S.)  1161. 
As  written,  it  plainly  confers  such  a  right  upon  him,  for  not  only  does 
it,  by  the  use  of  the  terms  "any  person,"  "any  passenger,"  "every 
person  and  passenger,"  and  "every  such  case,"  manifest  a  purpose  to 
cover  every  instance  of  death  caused  in  the  manner  specified,  and  not 
within  the  qualification  expressed  in  Atchison,  etc.,  Co.  v.  Farrow,  6 
Colo.  498,  whether  the  deceased  be  a  minor  or  an  adult,  married  or 
unmarried,  but  it  in  terms  gives  the  right  of  recovery  to  the  father 
where,  as  here,  he  is  the  only  surviving  parent,  and  the  deceased 
leaves  no  surviving  spouse  or  child.  Thus  far  there  is  no  conflict, 
nor  any  difficulty  in  applying  the  statute.  But  it  is  said  .that  conflict 
and  difficulty  are  encountered  when  the  third  subdivision  of  section 
1508,  respecting  the  right  of  the  parents,  and  the  two  preceding  sub- 
divisions, respecting  the  rights  of  the  surviving  husband  or  wife  and 
the  children,  are  read  together,  because  a  minor  may  die  leaving  a  hus- 
band or  wife  and  also  parents ;  and  it  could  have  been  added  that  an  un- 
married person  may  die  leaving  children  and  also  parents,  as  in  the 
case  of  a  widower,  widow,  or  the  mother  of  illegitimate  children. 
See  In  re  Kaufman,  131  N.  Y.  620,  30  N.  E.  242,  15  L.  R.  A.  292; 
MUls'  Ann.  St.  §§  127,  1533;  MiUs'  Ann.  St.  Rev.  Supp.  §  4658; 
Marshall  v.  Wabash  Ry.  Co.,  120  Mo.  275,  25  S.  W.  179.  All  of 
this  is  undoubtedly  true.  And  it  is  equally  true  that,  if  each  subdivi- 
sion is  read  literally,  they  will  in  the  instances  supposed  give  con- 
flicting rights  of  action  to  the  surviving  spouse  and  to  the  parents,  or 
to  the  children  and  to  the  parents,  as  the  case  may  be,  when  the  statute 
as  a  whole  makes  it  plain  that  there  shall  be  but  one  right  of  action 
and  but  one  recovery  in  respect  of  any  death ;  that  the  right  of  recov- 
ery shall  be  in  the  surviving  spouse,  if  there  be  one,  and,  if  not,  then 
in  the  children,  if  there  be  any;  and  that  it  shall  be  in  the  parents 
only  where  there  is  neither  surviving  spouse  nor  child.  To  obviate 
the  conflict  and  difficulty  thus  presented,  the  Circuit  Court  construed 
the  words  "minor  or  unmarried"  to  mean  "minor  and  unmarried,"  and 
this  construction  is  now  earnestly  pressed  upon  us  by  counsel  for  the 
defendant.  But  we  cannot  give  it  our  approval.  It  does  not  entirely 
avoid  the  conflict  and  difficulty  which  make  resort  to  interpretation 
necessary,  and  does  not  give  effect  to  the  controlling  purpose  and  spirit 
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of  the  statute  otherwise  made  manifest  If  it  were  adopted,  these 
subdivisions  would  still  give  conflicting  rights  of  action  for  the 
death  of  one  who,  although  a  minor  and  unmarried,  dies  leaving  chil- 
dren and  also  parents,  as  may  be  the  case  with  a  minor  who  is  a  widow- 
er, widow,  or  the  mother  of  illegitimate  children ;  and,  as  held  by  the 
Circuit  Court,  it  would  defeat  a  right  of  action  for  the  death  of  an 
adult  leaving  parents,  but  no  surviving  spouse  or  child,  although  such 
a  case,  as  before  stated,  is  within  the  terms  of  the  statute  as  written, 
and  also  within  its  purpose  and  spirit. 

But  there  is  another  construction,  which,  while  neither  excluding 
any  case  within  the  terms  used,  nor  including  any  not  within  them, 
harmonizes  the  three  subdivisions,  avoids  all  the  difficulties  suggested, 
and  gives  full  effect  to  the  purpose  and  spirit  of  the  statute  as  a  whole. 
The  subdivisions  are  evidently  intended  to  take  rank  and  have  effect 
in  the  order  in  which  they  occur,  and  their  true  meaning,  as  we  think, 
may  be  stated  in  this  way:  If  the  deceased  leave  a  husband  or  wife, 
the  sole  right  of  action  will  be  in  such  survivor,  save  that,  as  against 
children,  the  right  will  be  lost  unless  asserted  by  suit  within  one  year ; 
but  if  there  be  no  surviving  husband  or  wife,  or  the  survivor  fail  to 
sue  within  one  year,  then  tihe  sole  right  of  action  will  be  in  the  chil- 
dren; and  if  there  be  no  surviving  husband  or  wife,  nor  any  child, 
then,  and  then  only,  will  the  right  of  action  be  in  the  father  and 
mother,  or  the  survivor  of  them.  The  first  subdivision  does  not  make 
the  right  of  the  husband  or  wife  dependent  upon  the  majority  of  the 
deceased,  nor  does  the  second  make  the  right  of  the  children  depend- 
ent upon  his  majority  or  upon  his  being  married  at  the  time  of  his 
death;  and*as  the  third  is  evidently  designed  to  take  rank  and  have 
effect  in  subordination  to  the  other  two,  we  think  it  should  be  inter- 
preted as  if  it  read :  "If  such  deceased  be  a  minor  or  unmarried,  and 
leave  no  surviving  husband  or  wife  and  no  surviving  child,  then  by  the 
father  and  mother."  In  no  other  way  can  the  three  subdivisions  be 
completely  harmonized  without  violating  the  sense  of  the  statute  as  a 
whole.  And  no  little  support  is  given  to  this  construction  by  the  de- 
cisions of  the  appellate  courts  of  the  state,  covering  a  period  of  sev- 
eral years,  in  which,  without  discussion  of  the  question,  the  statute 
is  treated  as  giving  the  parents  a  right  of  action  for  the  death  of  an 
adult  child  leaving  no  surviving  spouse  or  child.  Denver,  etc.,  Co.  v. 
Wilson,  12  Colo.  20,  20  Pac.  310;  Hindry  v.  Holt,  24  Colo.  464,  468, 
51  Pac.  1002,  39  L.  R.  A.  351,  65  Am.  St.  Rep.  235;  Mitchell  v. 
Elevator  Co.,  12  Colo.  App.  277,  55  Pac.  736. 

The  statute  was  largely  copied  from  one  in  Missouri,  which  read 
"minor  and  unmarried,"  and  this  is  advanced  as  a  reason  for  read- 
ing the  Colorado  statute  in  the  same  way;  but  we  tiiink  it  is  a  suf- 
ficient answer  to  say  that,  in  adopting  the  statute,  the  Colorado  Legis- 
lature not  only  changed  the  word  "and"  to  "or,"  but  otherwise  modi- 
fied the  language  used,  and  must  have  intended  to  give  effect  to  what- 
ever change  of  meaning  naturally  resulted  therefrom.  Crawford  v. 
Burke,  195  U.  S.  176,  190,  25  Sup.  Ct.  9,  49  L.  Ed.  147.  One  of  the 
otlier  changes  is  particularly  significant.  The  Missouri  statute  lim- 
ited the  right  of  recovery  under  the  second  subdivision  to  the  minor 
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children,  and  so  gave  an  adult  no  right  in  respect  of  the  death  of  a 
parent.  But  the  Colorado  Legislature,  before  adopting  the  statute, 
changed  this  subdivision  so  that  it  would  embrace  all  children,  wheth- 
er minors  or  adults;  and  while  this  was  being  done  it  was  not  un- 
natural that  the  next  subdivision  should  also  be  changed,  as  we  think 
it  was,  so  that  the  parents  would  have  the  same  right  to  recover  for 
the  death  of  an  adult  child  as  fbr  the  death  of  a  minor,  that  is,  wher- 
ever there  is  no  preferred  beneficiary  under  the  two  preceding  sub- 
divisions. 

We  conclude  that  the  Circuit  Court  erred  in  its  interpretation  of 
the  statute. 

Another  reason  assigned  by  the  Circuit  Court  for  directing  a  verdict 
for  the  defendant  was  that  there  was  no  evidence  of  any  pecuniary 
injury  to  the  plaintiff  from  the  death  of  the  daughter.  In  substance, 
the  evidence  was  as  follows :  When  the  deceased  was  two  years  old, 
her  mother  died  at  the  family  home  in  Texas,  and  shortly  thereafter 
the  child  was  taken  by  the  father  to  an  aunt  near  Greenfield,  Mo.,  with 
whom  she  lived  until  she  was  16.  He  then  sent  her  to  a  school  at 
Parkville,  Mo.,  that  she  might  prepare  herself  for  teaching,  and  he 
paid  the  expenses  incident  thereto.  She  had  been  in  this  school  three 
years  and  was  on  a  visit  to  a  sister  in  Colorado  when  she  met  her  death. 
She  was  sympathetic,  ambitious,  industrious,  of  good  health,  fond  of 
her  father,  and  wanted  to  keep  house  for  him,  but  had  not  as  yet  ren- 
dered any  service  to  him  or  made  any  contribution  to  his  support. 
After  the  mother  died,  the  father  continued  to  reside  in  Texas,  but 
broke  up  housekeeping.  He  was  chiefly  engaged  as  a  traveling  ma- 
chinist, and  sometimes  as  a  farm  laborer;  his  earnings  being  about 
$50  per  month.  He  had  not  married  again,  and  was  60  years  old. 
Considering  this  evidence  in  the  light  of  the  natural  influence  or 
prompting  of  filial  ties,  we  think  it  would  have  sustained  a  finding  that 
there  was  a  reasonable  expectation  of  substantial,  though  not  large, 
pecuniary  benefit  to  the  father  from  a  continuance  of  the  life  of  Sie 
daughter.  Pierce  v.  Conners,  20  Colo.  178,  182,  37  Pac.  721,  46  Am. 
St.  Rep.  279 ;  Gibson,  etc.,  Co.  v.  Sharp,  5  Colo.  App.  321,  327,  38  Pac. 
850;  Swift  &  Co.  v,  Johnson,  71  C.  C.  A.  619,  138  Fed.  867. 

It  may  be  that  in  the  further  progress  of  the  case  it  will  become 
necessary  to  considier  whether  the  provision  in  section  1508  for  a 
minimum  recovery  of  $3,000,  irrespective  of  actual  pecuniary  injury, 
is  valid,  and,  if  so,  whether  that  section  is  thereby  made  penal  in  the 
sense  that  it  may  be  enforced  only  in  the  courts  of  Colorado  (see  Phil- 
pott  V.  Missouri  Pac.  Ry.  Co.,  86  Mo.  164 ;  Carroll  v.  Missouri  Pac.  Ry. 
Co.,  88  Mo.  239,  246,  67  Am.  Rep.  382 ;  Marshall  v.  Wabash  R.  Co.  [C. 
C]  46  Fed.  269 ;  Dale  v.  Atchison,  etc.,  Co.,  67  Kan.  601,  47  Pac.  521 ; 
Matheson  v.  Kansas  City,  etc.,  Co.,  61  Kan.  667,  60  Pac  747 ;  Adams 
v.  Railroad  Co.,  67  Vt.  76,  30  Atl.  687,  48  Am.  St.  Rep.  800;  Hunting- 
ton V.  Attrill,  146  U.  S.  667,  13  Sup.  Ct.  224,  36  L.  Ed.  1123 ;  Stewart 
v.  Baltimore  &  Ohio  R.  R.  Co.,  168  U.  S.  445,  18  Sup.  Ct.  105,  42  L. 
Ed.  537;  Brady  v.  Daly,  176  U.  S.  148,  26  Sup.  Ct.  62,  44  L.  Ed.  109 ; 
Boston  &  Maine  R.  R.  Co.  v.  Hurd,  47  C.  C.  A.  615,  108  Fed.  116, 
56  L.  R.  A.  193 ;  s.  c.  184  U.  S.  700,  22  Sup.  Ct.  939,  46  L.  Ed.  765 ; 
McCabe  v.  American  Woolen  Co.  [C.  C]  124  Fed.  283;   s.  c.  65  C. 
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C.  A.  59,  132  Fed.  1006 ;  Malloy  v.  American  Hide  &  Leather  Co. 
[C.  C]  148  Fed.  482;  Wharton's  Conflict  of  Laws  [3d  Ed.]  §§  4b, 
480a;  Atlanta  v.  Chattanooga  Foundry,  61  C.  C.  A.  387,  392,  127 
Fed.  23,  28,  64  L.  R.  A.  721 ;  s.  c.  203  U.  S.  390,  397,  27  Sup.  Ct. 
65,  51  L.  Ed.  241 ;  Johnson  v.  Southern  Pac.  Co.,  196  U.  S.  1,  17,  25 
Sup.  Ct.  168,  49  L.  Ed.  363)  ;  but  the  attitude  in  which  the  case  is 
presented  to  us  in  such  that  we  do  not  tleem  the  present  consideration 
of  these  matters  necessary  or  wise. 

Some  question  was  raised  in  argument  respecting  the  sufficiency 
of  the  evidence  of  negligence  on  the  part  of  the  defendant,  but  this 
need  not  be  noticed  further  than  to  say  that  the  evidence,  without 
exculpating  the  defendant,  and  without  any  suggestion  of  fault  on 
the  part  of  the  deceased,  disclosed  that  her  death  was  caused  by  an 
accident  to  the  train  on  which  she  was  a  passenger,  and  so  the  case 
was  brought  within  the  rule  announced  by  the  Supreme  Court  in 
Gleeson  v.  Virginia  Midland  R.  R.  Co.,  140  U.  S.  435,  443,  444,  11 
Sup.  Ct.  859,  35  L.  Ed.  458 : 

'*That  the  happening  of  an  injurious  accident  is  in  passenger  eases  prima 
facie  evidence  of  negligence  on  the  part  of  the  carrier,  and  that  (the  passenger 
being  himself  in  the  exercise  of  due  care)  the  burden  then  rests  upon  the  car- 
rier to  show  that  Its  whole  duty  was  performed,  and  that  the  injury  was  xm- 
avoidable  by  human  foresight  ♦  ♦  ♦  The  law  is  that  the  plaintiff  must 
show  negligence  in  the  defendant.  This  is  done  prima  facie  by  showing,  if  the 
plaintiff  be  a  passenger,  that  the  accident  occurred." 

See,  also,  Wall  v.  Livezay,  6  Colo.  465;  Sanderson  v.  Frazier,  8 
Colo.  79,  5  Pac.  632,  54  Am.  Rep.  544 ;  Denver  &  Rio  Grande  R.  R. 
Co.  V.  Fotheringham,  17  Colo.  App.  410,  68  Pac.  978. 

For  the  error  in  directing  a  verdict  for  the  defendant,  the  judgment 
is  reversed,  with  a  direction  to  grant  a  new  trial. 
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(155  Fed.  513.) 

CLARK  V.  LYSTER. 

(Circuit  Court  of  Appeals,  Eighth  Circuit.     April  27.  1907.) 

No.  2,458. 

L  Pabtnership— Partnersuip  Property— Real  Estate  Used  in  Business. 

Real  estate  not  purchased  with  partnership  funds  does  not  become  part- 
nership property,  though  used  for  partnership  purposes,  unless  there  is 
some  agreement  that  it  shall  be  so  considered. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent.  Dig.  yol.  38,  Partnership,  §§ 
101-108.] 

Z  Mobtoaoes— Mortgageable  Interest— Eligibilitt  to  Record. 

Two  partners  in  a  manufacturing  business  who  owned  the  real  estate 
used  therein  as  equal  tenants  in  common  entered  into  a  contract  by  which 
one  retired  from  active  participation  in  the  business  but  remained  as  a 
silent  partner  for  a  term  of  five  years,  leaving  the  most  of  his  capital  in- 
vested. He  also  conveyed  to  his  partner  his  half  interest  in  the  real  es- 
tate **as  a  basis  of  credit,"  but  took  a  bond  for  its  reconveyance  absolutely 
and  unconditionally  at  the  end  of  the  term  without  subjecting  it,  as  be- 
tween the  parties,  to  the  risks  of  the  business.  After  the  expiration  of 
the  term,  when  he  had  become  entitled  to  a  reconveyance  but  had  not  re- 
ceived it,  he  executed  a  mortgage  on  his  interest  in  the  real  estate  to  se- 
cure a  valid  indebtedness.  Held,  that  such  real  estate  was  not  property  of 
the  partnership  but  of  the  individual  partners;  that  the  mortgagor  was 
the  equitable  owner  of  a  half  interest  therein  which  was  mortgageable  as 
real  estate,  and  that  the  mortgage  given  was  valid,  no  rights  of  partner- 
ship creditors  having  intervened,  and  was  entitled  to  record  under  Gen. 
St  Kan.  1901,  §  1221,  if  not  as  a  technical  mortgage,  as  *'an  instrument  in 
writing"  affecting  real  estate,  which  record  was  constructive  notice  to  all 
subsequent  purchasers  of  its  contents. 

[Ed.  Note. — ^Por  cases  in  point,  see  Cent  Dig.  vol.  35,  Mortgages,  §§  10, 
11,  201.] 

8.  Estoppel— Equitable  Estoppel— Acts  Creating. 

In  a  suit  to  foreclose  a  mortgage,  given  to  complainant  by  his  son, 
against  a  grantee  of  the  property,  it  appeared  that  defendant  and  the 
mortgagor  were  partners  in  a  manufacturing  business,  and  owners  as  ten- 
ants in  common  of  the  real  estate  used  in  the  business.  They  entered 
into  a  contract  by  which  the  mortgagor  retired  as  an  active  partner,  but 
remained  for  a  term  of  five  years  as  a  silent  partner,  leaving  the  most  of 
his  capital  in  the  business,  and  also  making  defendant  a  loan  to  be  used 
in  the  business  and  accounted  for  subject  to  its  risks.  He  also  conveyed 
his  interest  in  the  real  estate  to  defendant  "as  a  basis  of  credit,"  but  took 
a  bond  for  its  reconveyance  at  the  end  of  the  partnership  term.  About 
that  time  he  and  defendant  became  involved  in  litigation  respecting  the 
latter's  accounting  under  the  partnership  agreement,  which  did  not,  how- 
ever, involve  or  affect  the  real  estate.  Pending  such  litigation,  and  after 
he  had  become  entitled  to  a  reconveyance  of  the  real  estate  but  had  not  re- 
ceived it  he  executed  the  mortgage  in  suit  to  complainant  covering  his 
interest  in  such  real  estate,  to  secure  a  valid  indebtedness,  which  mortgage 
was  duly  recorded.  Subsequently  a  settlement  of  the  litigation  was  ef- 
fected between  the  parties  by  which  defendant  paid  the  mortgagor  a  sum 
of  money  in  full  of  his  Interest  in  the  business  and  the  loan  and  received 
a  quitclaim  deed  to  the  mortgagor's  interest  In  the  real  estate.  Nothing 
was  said  in  regard  to  the  mortgage,  and  defendant  had  no  actual  knowl- 
edge of  it.  Complainant  who  resided  in  another  state,  hearing  of  the 
pending  settlement,  visited  his  son,  and,  on  completion  of  the  settlement, 
received  part  payment  of  the  mortgage  debt  from  the  proceeds,  a  portion 
of  which  he  gave  to  his  son  to  be  invested  for  the  benefit  of  his  family.  It 
was  in  dispute  whether  he  arrived  before  or  after  the  completion  of  the 
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settlement,  but  In  any  event  he  took  no  part  therein.  Heldf  that  there  was 
nothing  in  such  facts  or  in  complainant's  conduct  which  created  an  equi- 
table estoppel  to  prevent  him  from  enforcing  his  mortgage  against  the 
property  for  the  balance  due  him. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent.  Dig.  vol.  19,  Estoppel,  fi§  165- 
187.] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Kansas. 

This  was  a  bill  in  equity  to  foreclose  a  mortgage  given  April  27,  1901,  by 
Herbert  H.  Clark  and  his  wife  to  Harvey  S.  Clark,  his  father,  conveying  an 
undivided  one-half  interest  in  certain  real  estate  situated  In  Wilson  county, 
Kan.,  to  secure  the  payment  of  certain  notes  amounting  to  $35,000  described 
in  the  mortgage,  upon  which  $19,500  remained  unpaid  when  the  suit  was 
brought.  This  mortgage  was  duly  recorded  in  the  office  of  the  register  of 
deeds  of  Wilson  county  on  April  29,  1901.  The  mortgagors  and  also  one  Fred- 
erick E.  Lyster,  who  held  tlie  title  to  the  mortgaged  premises  at  the  time  the 
suit  was  brought,  were  originally  made  defendants.  Subsequently  the'suit  was 
dismissed  as  to  the  Clarks  and  prosecuted  only  against  defendant  Lyster. 
His  answer  admits  the  execution  of  the  mortgage  as  charged,  but  avers  that 
at  the  time  it  was  given  Clark,  the  mortgagor,  had  no  mortgageable  inter- 
est in  the  land  conveyed,  that  the  notes  claimed  to  have  been  secured  by  the 
mortgage  had  all  been  paid  and  satisfied,  and  that  the  mortgagee  by  reason  of 
certain  facts  was  estopped  in  equity  from  enforcing  his  security.  The  main 
facts,  as  disclosed  by  the  pleadings,  proof,  and  proceedings  below,  are  as  fol- 
lows: Defendant  Lyster  and  Herbert  Clark,  the  mortgagor,  had  prior  to  April 
27,  1895,  been  copartners  in  the  manufacture  of  linseed  oil,  and  were  then 
the  owners  in  fee  simple,  as  tenants  in  common,  each  of  an  undivided  one-half 
Interest  in  the  real  estate  which  had  been  used  by  them  in  connection  with 
their  manufacturing  business,  the  one-half  of  which  belonging  to  Clark  con- 
stituted the  land  which  he  subsequently  mortgaged  to  his  father.  Their  part- 
nership was  on  that  day  dissolved,  and  a  new  agreement  entered  into  by  which 
Clark  was  to  retire  from  active  participation  In  the  business,  but  to  retain 
as  a  silent  partner  for  a  term  of  five  years  thereafter  his  interest  in  it  He 
agreed  to  leave  his  portion  of  the  partnership  capital,  except  $5,000,  in  the 
business,  to  loan  Lyster  $25,000  for  five  years,  to  pay  annually  to  Lyster  $2,500 
in  lieu  of  rendering  personal  services  in  carrying  on  the  business,  and  in  order 
to  afford  Lyster  a  basis  of  credit  and  commercial  standing  he  agreed  to  con- 
vey and  did  convey  to  Lyster  by  a  quitclaim  deed  his  one-half  undivided  in- 
terest in  the  mill  property,  taking  from  Lyster  a  bond  for  a  deed  to  reconvey 
the  same  to  him  on  September  1,  1900.  They  proceeded  with  the  business 
under  the  new  agreement  until  about  the  expiration  of  the  term,  when  Clark 
brought  his  action  against  Lyster  to  wind  up  their  partnership  business  and 
for  an  accounting  of  all  moneys  due  to  him  from  Lyster  under  the  agreement 
of  April  27,  1895.  On  March  1,  1902,  while  that  action  was  pending,  Clark 
and  Lyster  settled  and  compromised  all  their  differences  involved  in  the  suit 
Lyster  paid  Clark  $40,000  in  full  of  all  his  dues,  whether  for  money  loaned 
or  profits  made.  Clark  dismissed  his  suit,  and  agreed  to  and  did  convey  by 
a  quitclaim  deed  his  one-half  equitable  interest  in  the  mill  property  which 
he  had  on  April  27,  1901,  mortgaged  to  his  father  and  for  which  he  then  held 
Lyster*s  bond  for  a  deed.  At  the  time  of  that  settlement  Lyster  had  no  actual 
as  distinguished  from  constructive  knowledge  of  the  existence  of  the  mortgage 
sued  on,  or  of  the  fact  that  Clark's  father  had  any  right  or  interest  in  the 
property,  and  believed  he  was  acquiring  from  Clark  an  unincumbered  title 
to  the  same.  After  Clark  received  the  $40,000  from  Lyster  pursuant  to  the 
terms  of  the  settlement,  he  paid  more  than  $16,000  of  it  over  to  his  father 
in  partial  satisfaction  of  the  mortgage  debt,  and  the  latter,  being  then  79  years 
oid,  made  a  present  to  his  son  of  $10,000  to  be  invested  for  the  support  of 
his  family.  Lyster,  after  making  his  settlement  with  Clark  on  March  2,  1902, 
under  the  belief  that  he  was  the  owner  of  an  unincumbered  title  to  the  land 
in  question,  erected  thereon  pormanent  improvements  of  the  value  of  $20,000, 
and  was  not  actually  informed  of  complainant's  claim  until  this  suit  was  be- 
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gun,  July  10,  1902.  The  court  below  by  cousent  of  parties  appointed  a  special 
master  to  take  testimony  and  return  the  same,  with  his  findings  of  fact  based 
thereon,  to  the  court  The  master  heard  the  proof,  made  a  finding  of  the 
foregoing  main  facts,  and  also  found  (using  his  language)  that:  "Close  con- 
fidential relations  existed  at  all  times  between  Harvey  S.  Clark  and  Herbert 
H.  Clark;  the  father  was  generous  to  the  son,  and  to  a  considerable  extent 
was  dominated  by  the  son.  The  settlemwit  was  brought  to  a  close  after  Har- 
vey S.  Clark  had  come  to  Kansas  City  in  order  to  be  present  when  the  settle- 
ment was  made,  and  at  a  time  when  Harvey  S.  Clark  was  dwelling  with  his 
son  Herbert  H.  Clark.  Of  the  proceeds  of  said  settlement  Harvey  S.  Clark 
presented  Herbert  H.  Clark  with  about  $10,000  to  invest  for  the  latter's  fam- 
ily, although  Herbert  H.  Clark  was  then  still  indebted  to  Harvey  S.  Clark 
in  the  sum  of  nearly  $20,000.  From  these  facts,  as  well  as  from  the  con- 
tradictory evidence  which  Harvey  S.  Clark  gave  and  the  lack  of  interest  which 
he  manifested  while  testifying,  I  find  that  Harvey  S.  Clark  authorized  the 
settlement  which  was  made  by  Herbert  H.  Clark  with  Lyster,  and  that  the 
attempt  to  foreclose  the  written  instrument  described  in  the  bill  of  complaint 
is  an  afterthought  conceived  by  Herbert  H.  Clark,  who  overpersuaded  his 
father  to  undertake  it"  He  also  specially  found  that  '^neither  during  the 
negotiations  for  settlement  nor  at  the  time  of  the  settlement  and  payment 
of  the  $40,000  was  anything  said  one  way  or  the  other  by  any  of  the  parties 
engaged  therein  concerning  the  said  mortgage,"  and  that  Clark,  in  considera- 
tion of  the  receipt  of  $40,000  from  Lyster,  agreed  to  and  did  accept  the  same 
in  full  settlement  and  satisfaction  of  the  indebtedness  due  him  from  Lyster, 
which  he  found  to  be  $38,279.45,  and  agreed  "to  make,  execute  and  deliver 
to  said  Lyster  at  the  time  said  $40,000  is  paid  a  good  and  sufficient  quitclaim 
deed  of  conveyance  of  all  of  his  right,  title  and  interest  in  and  to"  the  prop- 
erty which  was  mortgaged.  He  also  specially  found  that  the  issue  involved 
in  the  accounting  suit  between  Clark  and  Lyster  "did  not  embrace  or  involve 
or  Uiclude  any  questions  pertaining  to  the  real  estate  or  the  reconveyance  there- 
of or  other  matters  provided  for  in  the  bond  of  date  April  27,  1895,  but  only 
as  to  the  moneys  loaned  and  left  in  the  business  by  the  said  Herbert  H.  Clark 
and  the  earnings  of  the  business."  The  master  reported  in  favor  of  a  dis- 
missal of  the  bill  on  the  ground  that  it  would  be  unjust  and  inequitable  to 
defendant  Lyster  to  have  the  mortgage  enforced.  The  Circuit  Court  over- 
ruled exceptions  duly  filed  to  the  master's  report  confirmed  the  same,  and 
entered  a  decree  dismissing  the  bill.  From  that  decree  an  appeal  is  prose- 
cuted to  this  court. 

Thomas  J.  White  and  W.  Littlefield  (A.  N.  Gossett,  on  the  brief), 
for  appellant. 

Charles  W.  Webster  (John  P.  Gilmer  and  J.  W.  Crowley,  on  the 
brief),  for  appellee. 

Before  SANBORN  and  ADAMS,  Circuit  Judges. 

ADAMS,  Circuit  Judge,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court. 

Notwithstanding  the  fact  that  Harvey  S.  Clark,  the  mortgagee,  has 
died  since  the  institution  of  this  suit  and  his  personal  representative 
has  been  substituted  in  his  place,  we  shall  frequently  refer  to  the  par- 
ties as  they  originally  appeared.  The  substantial  facts  of  the  case  are, 
as  observed  by  the  learned  trial  judge,  practically  undisputed,  and 
we  are  to  determine  and  adjudicate  the  rights  of  the  parties  there- 
under. There  is  no  doubt  about  the  bona  fides  of  the  transactions 
between  Harvey  S.  Clark,  the  mortgagee,  and  his  son  Herbert,  which 
resulted  in  an  indebtedness  of  the  latter  to  the  former  in  the  amount 
of  $35,000,  the  giving  of  the  notes  to  represent  the  indebtedness,  the 
execution  of  the  mortgage  to  secure  their  payment,  or  the  actual  pur- 
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pose  of  the  parties  to  pledge  whatever  interest  the  son  had  in  the  real 
estate  mortgaged  to  secure  the  payment  of  his  indebtedness  to  his 
father.  *  It  is  conceded  that  the  son  had  paid  the  entire  indebtedness 
excepting  $19,500,  and  that  the  latter  amount  constituted  a  bona  fide 
debt  due  on  one  of  the  notes  described  in  the  mortgage  from  the  son  to 
the  father  at  the  time  this  suit  was  brought.  Notwithstanding  the  fact 
that  numerous  assignments  of  error  are  made,  it  is  clear,  as  treated  by 
the  trial  court,  that  two  controlling  questions  are  decisive  of  the  case : 
First.  Was  the  son's  interest  in  the  land  which  was  conveyed  by  the 
mortgage  subject  to  alienation  as  land,  so  as  to  entitle  the  mortgage 
deed  to  be  recorded  in  the  land  records  of  the  county  and  render  its 
record  constructive  notice  to  subsequent  purchasers?  Second.  Was 
the  mortgagee's  conduct  in  receiving  from  his  son,  the  mortgage 
debtor,  a  part  of  the  proceeds  of  the  settlement  between  him  and  Lyster 
and  otherwise,  such  as  estops  him  in  equity  from  foreclosing  his  mort- 
gage for  the  balance  due  him?  These  questions  will  be  considered  in 
their  order. 

To  properly  apply  the  law,  an  accurate  understanding  of  the  rela- 
tion of  the  parties  as  between  themselves  and  as  to  creditors  should 
be  first  stated.  As  between  the  mortgagor,  Herbert  Clark,  and  Lyster^ 
the  former  undoubtedly  owned  the  land  in  question  and  had  a  recog- 
nized vendible  interest  in  it  in  1895.  The  contract  and  bond  for  a 
deed  executed  by  Lyster  to  Herbert  on  April  27,  1895,  recited  that 
Clark  was  then  "the  owner  in  fee  simple  of  an  undivided  one-half  in- 
terest" in  the  premises,  and  he  then  conveyed  the  same  to  Lyster  for 
the  purpose,  as  stated  in  the  contract,  of  giving  him  credit  and  com- 
mercial standing  as  the  managing  partner  of  the  partnership  then 
formed  between  them.  The  contract  and  bond  clearly  disclose  that 
as  between  the  parties,  so  far  as  their  rights  against  each  other  were 
concerned,  the  undivided  interest  conveyed  by  Clark  to  Lyster  was 
not  to  be  treated  as  partnership  property,  or  as  such  made  subject  to 
any  demands  of  Lyster  ae^ainst  Clark  on  any  possible  accounting  which 
might  accrue  to  him.  "the  contract  and  bond  carefully  discriminated 
between  the  loan  of  $25,000  made  by  Clark  to  Lyster  and  the  convey- 
ance of  Clark's  undivided  interest  in  the  land  to  Lyster.  It  subjected 
the  loan  to  all  the  chances  and  hazards  of  the  business.  It  provided 
that  "on  the  first  day  of  September,  1900,  he"  (Lyster)  "will  pay  to 
said  second  party"  (Clark)  "the  sum  of  $25,000  so  loaned  to  him, 
conditioned,  however,  that  in  case  of  loss  of  any  part  of  said  loan  by 
the  first  party  in  the  legitimate  transaction  of  the  business  herein  pro- 
vided for,  then  one-half  of  said  amounts  so  lost  beyond  the  control  of 
said  first  party"  (Lyster)  "shall  be  deducted  from  said  loan  and  the 
remainder  of  said  amount"  ($25,000)  "shall  be  considered  the  amount 
due  from  the  party  of  the  first  part  to  the  party  of  the  second  part,"^ 
etc.  On  the  other  hand,  the  contract  and  bond  subjected  the  undivided 
interest  transferred  by  Clark  to  Lyster  to  none  of  the  chances  and 
hazards  of  the  business.  It  contemplated  and  in  terms  provided  that 
it  should  be  conveyed  to  Lyster  and  employed  by  him  "as  a  basis  of 
credit  and  commercial  standing  for  the  advantage  and  upbuilding  of 
the  business" ;  it  contained  an  express  covenant  in  the  form  of  a  bond 
that  the  interest  should  be  reconveyed  by  Lyster  to  Clark  on  Septem- 
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bcr  1,  1900,  and,  in  the  same  clause  which  subjected  the  money  to  the 
chances  and  hazards  of  the  business,  it  provided,  concerning  the  land 
conveyed  by  Claik,  as  follows: 

"That  at  the  expiration  of  the  five  years  for  which  this  contract  runs  he" 
^ster)  "wiU  reconvey  the  premises  herein  described  as  hereinbefore  pro- 
Tided"  (referring  to  the  absolute  and  unconditional  terms  of  the  bond)  "to 
the  said  second  party,  his  heirs  or  assigns,  inevitable  wear,  decay,  loss  by  fire 
or  otherwise  excepted." 

From  these  provisions  of  the  contract  it  appears  that  according 
to  the  intent,  purpose,  and  agreement  of  the  parties  the  land  was  not 
to  become  partnership  assets,  but  was  to  remain  the  individual  prop- 
erty of  Clark  and  be  reconveyed  to  him  absolutely  and  unconditionally 
on  a  day  fixed,  without  regard  to  any  liability  which  might  then  exist 
in  favor  of  Lyster  against  Clark  arising  out  of  the  partnership  busi- 
ness. Whether  and  how  far  real  property  is  partnership  assets  de- 
pends upon  the  intention  or  agreement  of  the  parties.  1  Jones  on 
Mortgages,  §»  119 ;  Brown  v.  Morrill,  45  Minn.  483,  48  N.  W.  328 ; 
CoUumb  V.  Read,  24  N.  Y.  605. 

American  and  English  cases  very  generally  hold  that  real  estate 
not  purchased  with  partnership  funds  does  not  become  partnership 
property,  though  used  for  partnership  purposes,  unless  there  is  some 
agreement  that  it  shall  be  so  considered.  Story  on  Partnership  (7th 
E^O  §§  ^^  a^id  95,  note  B,  and  cases  cited.  A  mere  agreement  to  use 
real  prop)erty  for  partnership  purposes  is  not  sufficient  to  convert  it 
into  partnership  stock.  There  must  be  some  evidence  of  further 
agreement  to  make  it  partnership  property.  1  Lindley  on  Partnership 
(2d  Am.  Ed.)  p.  332  et  seq.,  and  cases  cited ;  Shafer's  Appeal,  106  Pa. 
49;  Alexander  v.  Kimbro,  49  Miss.  529;  Ware  v.  Owens,  42  Ala. 
212,  94  Am.  Dec.  672. 

In  Frink  v.  Branch,  16  Conn.  260,.  269,  facts  were  considered  very 
similar  to  those  in  this  case,  and  it  was  there  held  that  the  property 
was  not  partnership  assets ;   the  court  saying : 

"This  property  was  not  purchased  with  common  funds,  nor  was  any  com- 
mon capital  withdrawn  from  the  power  of  creditors  to  make  the  purchase, 
nor  was  there  any  agre^nent  that  the  property  thus  owned  in  common  should 
l>ecome  partnership  stock  or  constitute  any  part  of  the  capital  of  the  com- 
pany. It  was  agreed,  by  parol  only,  that  this  property  should  be  improved 
by  the  company  In  the  prosecution  of  its  business;  but  this  agreement  ex- 
tended only  to  its  temporary  use.  It  did  not,  nor  could  it,  affect  the  title 
to  the  land,  even  as  betwe^i  the  parties,  much  less  as  the  rights  of  others 
might  be  involved." 

In  Reynolds  v.  Ruckman,  36  Mich.  80,  which  was  a  suit  for  the 
foreclosure  of  a  mortgage  given  by  one  of  two  partners  who  held  an 
undivided  one-half  interest  as  tenant  in  common  with  his  copartner 
in  property  made  use  of  for  partnership  purposes,  the  defense  set  up 
was  that  it  was  partnership  assets.  Chief  Justice  Cooley,  in  deliver- 
ing the  opinion  of  the  court,  said  that  cases  "in  which  the  lands  have 
been  purchased  with  partnership  funds  can  have  no  application  here. 
*  *  *  Real  estate  held  by  partners  may  or  may  not  be  partner- 
ship property;  but  usually  it  is  not  so  unless  partnership  assets  have 
been  used  to  purchase  it,  or  unless  it  was  put  in  originally  as  a  part 
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of  the  joint  estate.  But  generally  the  fact  that  two  or  more  persons 
make  use  of  property  in  which  their  interests  are  apparently  several, 
for  partnership  purposes,  is  very  far  from  indicating  an  understanding 
that  it  is  partnership  estate." 

Before  the  time  arrived  for  the  execution  of  the  deed  from  Lyster 
to  Clark,  pursuant  to  the  terms  of  the  contract  and  bond,  they  became 
estranged;  litigation  ensued,  and  Clark  brought  his  action  against 
Lyster  for  an  accounting  concerning  the  partnership  business.  Ac- 
cording to  the  proof  and  to  the  finding  of  the  special  master,  that  suit 
involved  no  question  concerning  the  real  estate  or  the  reconveyance 
thereof  by  Lyster,  but  related  exclusively  to  an  accounting  for  the 
money  loaned  and  left  in  the  business  by  Clark  and  the  earnings  of 
the  business.  No  creditors  of  the  firm  appeared  or  intervened  in  that 
suit,  and,  so  far  as  this  record  discloses,  there  were  no  creditors  of 
the  firm  at  the  time  that  suit  was  settled  in  March,  1902.  There  were 
none  in  April,  1901,  when  Clark  executed  his  mortgage  to  his  father, 
and  no  questions  are  now  involved  in  this  suit  which  in  any  manner 
concern  creditors.  So  that  for  the  purpose  of  this  case  we  are  deal- 
ing with  no  assets  in  which  creditors  or  any  other  persons  except  Clark 
and  Lyster  and  the  mortgagee  of  Clark  have  any  rights.  In  this  con- 
dition of  things  the  learned  trial  judge  held  that  on  April  27,  1901, 
when  the  mortgage  was  given  by  Clark,  he  had  no  interest  in  the  land 
which  he  could  mortgage,  but  had  only  an  equitable  right  to  an  ac- 
counting; that  the  mortgage  in  question  amounted  only  to  an  assign- 
ment of  Clark's  right  as  a  partner  to  enforce  an  accounting;  and  cited 
as  sustaining  his  conclusion  the  following  cases:  Bank  v.  Carrollton 
R.  R.,  11  Wall.  624,  20  L.  Ed.  82 ;  Shanks  v.  Klein,  104  U.  S.  18,  26 
L.  Ed.  635 ;  Rommerdahl  v.  Jackson,  102  Wis.  444,  78  N.  W.  742 ; 
Collumb  V.  Read,  supra;  Goldthwaite  v.  Janney  &  Cheney,  102  Ala. 
431,  15  South.  560,  28  L.  R.  A.  161,  48  Am.  St.  Rep.  66;  Page  v. 
Thomas,  43  Ohio  St.  38,  1  N.  E.  79,  54  Am.  Rep.  788;  Seeley  v. 
Mitchell's  Assignee,  85  Ky.  508,  4  S.  W.  190 ;  Beecher  v.  Stevens,  43 
Conn.  588;  Hewitt  v.  Rankin,  41  Iowa,  35;  Lindley  on  Partnership 
(2d  Am.  Ed.)  *  341  and  note  B.  Those  were  cases  in  which  one 
partner  assigned  his  entire  interest  in  the  partnership  property  to  an  out- 
sider, or  in  which  title  to  real  estate  purchased  with  partnership  funds 
or  originally  contributed  to  the  partnership  capital  was  involved.  In 
the  first  class  of  cases  it  was  held  that  the  outsider  did  not,  by  the  as- 
signment, become  a  partner,  but  acquired  the  right  to  an  accounting 
only.  In  the  second  class  of  cases  it  was  held  that  the  real  estate,  in 
whosesoever  name  it  stood,  was  held  in  trust  for  creditors  and  other 
copartners  till  their  interests  were  satisfied  or  waived. 

By  reason  of  the  peculiar  facts  involved  in  those  cases  and  the  legal 
principles  applicable  to  them  they  afford  no  authority  for  the  disposi- 
tion of  this  case,  which  involves  totally  different  facts  and  is  governed 
by  different  principles.  The  case  of  Hewitt  v.  Rankin,  supra,  was  a 
suit  (to  foreclose  a  mortgage  upon  partnership  property  in  which  priori- 
ty of  liens  was  involved.  The  Supreme  Court,  in  delivering  its  opin- 
ion, said: 

**Real  estate  held  by  a  partnership  Is  to  be  regarded  as  the  property  of  the 
firm,  as  to  the  creditors  and  all  persons  dealing  with  it,  where  necessary  to 
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protect  their  rights.  •  •  •  When  the  business  of  the  partnership  Is  closed, 
and  Its  debts  are  paid  and  there  are  no  equities  in  favor  of  third  persons  re- 
qairing  real  estate  of  the  firm  to  be  held  subject  to  the  foregoing  rule,  the 
partners,  or  their  representatives,  hold  a  direct  interest  therein,  and,  as  be- 
tween them.  It  is  to  be  regarded  as  real  estate,  and  subject  to  all  the  rules 
applicable  thereto.  In  such  cases  it  is  to  be  regarded  as  the  real  estate  of 
tbe  partner  in  favor  of  his  individual  creditors  The  conversion  of  real  estate 
into  personalty  under  the  rule  first  above  stated  is  a  device  of  equity  in  order 
to  effectuate  the  settlement  of  partnerships  and  to  devote  all  the  property 
to  the  payment  of  the  firm  debts,  a  result  highly  equitable,  which  the  courts 
will  never  fail  to  attain.  The  reason  of  the  rule  ceasing  in  the  absence  of 
creditors  of  the  firm,  or  others  having  like  equities,  the  rule  itself  should  no 
longer  be  applied.  Hence  the  exception  we  have  just  stated."  Citing  Wilcox 
T.  Wilcox,  13  Allen  (Mass.)  252,  and  a  number  of  other  cases. 

Eight  months  before  the  time  Ciark  executed  the  mortgage  to  his 
father  the  partnership  between  him  and  Lyster  had  been  dissolved; 
there  were  no  outstanding  debts,  and  Lyster  had  no  direct  or  contin- 
gent right  in  Clark's  interest.  Clark  then,  according  to  the  true  in- 
tent and  meaning  of  their  contract,  was  the  equitable  owner  of  the  un- 
divided interest  in  the  land,  unaffected  by  any  of  the  partnership  ob- 
ligations. Lyster  was  in  default.  He  had  allowed  eight  months  to 
pass  without  complymg  with  the  imperative  condition  of  his  bond  to 
reconvey  Clark's  interest  to  him.  In  that  condition  of  things,  if  Lyster 
had  done  his  duty  and  had  reconv^yed  the  land  to  him  according  to  his 
obligation,  Clark  would  have  had  the  combined  legal  and  equitable 
title  to  it,  and  could  undoubtedly  have  mortgaged  or  sold  it  at  his 
pleasure. 

In  view  of  these  facts,  it  is  contended  by  the  defendant  that  as  Clark 
did  not  have  the  legal  title  to  the  land  when  he  executed  the  mortgage 
to  his  father,  but  only  an  equitable  right  to  it  by  reason  of  Lyster's 
bond,  he  had  no  mortgageable  interest  in  it.  This  is  not  the  law. 
Clark  had  a  perfect  equitable  title  which,  except  for  Lyster's  default, 
would  have  been  converted  into  a  legal  title.  That  equitable  right 
was  the  subject  of  sale  and  mortgage.  Reed  v.  Munn,  80  C.  C.  A.  215, 
148  Fed.  737,  recently  decided  by  this  court.  It  was  so  held  by  the 
Supreme  Court  of  Kansas  iii  Jones  v.  Lapham,  15  Kan.  540,  544. 
That  case  involved  the  very  question  now  under  consideration.  The 
holder  of  a  bond  for  a  deed  had  given  a  mortgage  upon  his  equitable 
right  quite  as  Clark  did  in  this  case.  Mr.  Justice  Brewer,  then  Judge 
of  the  Supreme  Court  of  Kansas,  said  concerning  it  as  follows : 

''Again,  it  is  said  that  Hull  had  no  mortgageable  Interest  in  the  land.  This 
Is  a  mistake.  True,  he  did  not  hold  the  legal  title,  but  he  had  an  interest  in 
the  property.  A  bond  for  a  deed  is  often  in  equity  declared  to  be  equivalent 
to  a  conveyance  of  the  property  with  a  mortgage  back.  His  was  an  interest 
which  was  the  subject  of  sale,  and  would  pass  by  a  deed  of  the  property. 
Gen.  St  1869,  p.  W9,  c.  104,  §  1,  cl.  8;  page  185,  c.  22,  §  2.  It  was  an  interest 
which  he  could  use  as  security  for  a  loan,  and  could  pass  for  that  purpose 
by  an  ordinary  real  estate  mortgage.'* 

That  ruling  is  binding  upon  us  as  a  rule  of  property  established  by 
the  highest  judicial  tribtmal  of  a  state.  Burgess  v.  Seligman,  107  U. 
S.  20,  2  Sup.  Ct.  10,  27  L.  Ed.  359. 

The  mortgage  of  Clark  to  his  father  was  a  recordable  instrument 
under  the  laws  of  Kansas.  It  was  an  instrument  conveying  and  af- 
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fecting  real  estate.  "Every  instrument  in  writing  that  conveys  any 
real  estate,  or  whereby  any  real  estate  may  be  affected,  proved  or  ac- 
knowledged, and  certified  in  the  manner  hereinbefore  prescribed,  may 
be  recorded  in  the  office  of  the  register  of  deeds  of  the  county  in  which 
such  real  estate  is  situated."  Section  1221,  G.  S.  1901.  It  was  filed 
and  recorded  in  the  office  of  the  register  of  deeds  of  Wilson  county 
on  April  29,  1901,  and  imparted  notice  to  everybody  of  its  contents. 
''Every  such  instrument  in  writing,  certified  and  recorded  in  the  man- 
ner hereinbefore  prescribed,  shall,  from  the  time  of  filing  the  same 
with  the  register  of  deeds  for  record,  impart  notice  to  all  persons  of 
the  contents  thereof;  and  all  subsequent  purchasers  and  mortgagees 
shall  be  deemed  to  purchase  with  notice."  Section  1222,  G.  S.  1901. 
Even  if  the  instrument  recorded  was  not  a  mortgage,  technically  speak- 
ing, it  was  an  instnmient  of  writing  recorded  in  the  coimty  where  the 
land  in  question  was  situated,  and  as  such  imparted  notice  to  every 
person  of  its  contents  and  of  the  extent  to  which  it  affected  Clark's 
title.  Section  1,  of  chapter  124,  p.  232,  of  the  Session  Laws  of  Kansas 
of  1901,  obviously  intended  as  a  curative  and  remedial  provision, 
reads  as  follows: 

"An  deeds,  mortgages,  releases,  powers  of  attorney,  leases,  contracts,  con- 
veyances and  other  instruments  of  writing  now  recorded,  copied  or  noted  in 
the  proper  books  of  the  office  of  register  of  deeds  of  the  several  counties 
in  the  state  of  Kansas,  shall,  upon  the  passage  of  this  act,  be  deemed  to 
impart  notice  to  subsequent  purchasers,  encumbrancers,  lessees  and  all  oth^ 
persons  whomsoever  so  far  as  and  to  the  extent  that  such  deeds,  mortgages, 
releases,  powers  of  attorney,  leases,  contracts,  conveyances  and  other  in- 
struments of  writing  may  be  found  recorded,  copied  or  noted  on  said  books  of 
record,  notwithstanding  any  defects  existing  in  the  execution,  acknowledg- 
ment of  recording  or  certificate  of  recording  of  the  same." 

That  section  took  effect  May  1,  1901.  Complainant's  mortgage 
had  then  been  recorded  two  days.  Lyster  purchased  the  property 
from  the  mortgagor  nearly  a  year  thereafter,  at  a  time  when  the  puth- 
lic  land  records  fully  disclosed  the  existence  and  effect  of  the  in- 
cumbrance. 

Within  the  purview  of  each  and  all  the  foregoing  statutes,  the  re- 
cording of  the  mortgage  was  notice  to  every  one  of  the  contents  of 
the  instrument  and  the  extent  to  which  it  affected  the  title  to  the  real 
estate  conveyed.  In  any  view  we  may  take  of  the  mortgage  in  ques- 
tion, whether  as  a  perfect  deed  of  conveyance  or  an  imperfect  ex- 
ecution of  an  intention,  it  was  a  recordable  instrument  under  the  laws 
of  Kansas,  and  its  record  imparted  full  notice  of  its  contents  and  ef- 
fect to  all  persons  whomsoever.  The  fact  disclosed  by  the  record, 
that  Lyster  had  no  actual  knowledge  of  the  existence  of  the  mortgage 
or  that  he  believed  the  land  he  was  about  to  purchase  from  Clark  was 
unincumbered,  is  quite  immaterial.  He  was  bound  by  law  to  take  no- 
tice of  the  recorded  incumbrance,  and  is  conclusively  aflfected  with  all 
he  could  have  ascertained  by  doing  so.  Poplin  v.  Mundell,  27  Kan. 
138 ;  Smith  v.  Jones,  37  Kan.  292,  15  Pac  185 ;  Kuhn  v.  Nat.  Bank 
of  Holton  (Kan.)  87  Pac.  551. 

The  only  other  question  requiring  consideration  is  whether  Har- 
vey S.  Clark,  the  mortgagee,  is  estopped  from  foreclosing  his  mort- 
gage.   He  was  the  holder  in  good  faith  of  a  mortgage  to  secure 
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a  just  debt  due  from  the  mortgagor  to  him.  He  did  nothing  or 
said  nothing  to  induce  Lyster  to  purchase  his  son's  interest.  He 
did  nothing  or  said  nothing  to  conceal  the  fact  that  his  son's  inter- 
est was  subject  to  a  mortgage,  or  to  induce  Lyster  to  refrain  from 
examining  the  land  records  to  ascertain  whether  the  son's  interest 
was  free  from  incumbrance.  He  lived  in  Illinois,  and  when  informed 
that  his  son  was  about  to  settle  his  suit  against  Lyster  and  collect  a 
large  amount  of  money  he  went  to  Kansas  City,  where  his  son  re- 
sided and  where  the  collection  was  to  be  made,  for  the  purpose  of  se- 
curing pa3rment  of  his  son's  debt  to  him.  By  reason  of  the  estrange- 
ment between  the  son  and  Lyster  they  had  no  personal  interviews, 
but  negotiated  their  settlement  through  their  solicitors.  There  is  a 
conflict  of  evidence  as  to  whether  the  father  arrived  in  Kansas  City 
before  or  after  the  settlement  was  concluded,  and  before  or  after  the 
son  had  executed  his  quitclaim  deed  to  Lyster ;  but  however  that  may 
be,  it  is  certain  the  father  did  not  sec  or  have  any  interview  with 
Lyster  or  his  solicitors  vmtil  after  the  transaction  had  been  fully  con- 
cluded. There  was,  therefore,  no  opportunity  for  this  aged  man, 
however  disposed  he  might  have  been,  to  deceive  Lyster,  or  any  one 
acting  for  him  in  the  matter.  His  chief  and  only  offending  is  found 
by  the  special  master  to  consist  of  having  "close  confidential  relations 
with  his  son" ;  of  being  "generous  to  his  son" ;  of  being  dominated  by 
his  son  "to  a  considerable  extent";  of  dwelling  with  his  son  while 
in  Kansas  City  attempting  to  get  his  debt  paid  or  reduced;  of  pre- 
senting to  his  son  $10,000  out  of  the  money  received  from  him  "to 
be  invested  for  the  benefit  of  his  family."  From  such  relations  with 
and  disposition  toward  his  son,  which  seem  to  us  altogether  natural 
and  blameless,  together  with  what  the  master  denominates  "contra- 
dictory evidence"  given  by  the  father  (without  referring  to  it,  and 
which  after  a  patient  investigation  we  are  unable  to  discover),  and 
a  "lack  of  interest"  (a  commendable  frame  of  mind  for  a  witness) 
which  the  master  says  the  old  gentleman  manifested  while  testifying, 
he  reached  the  conclusion  that  the  father  authorized  the  settlement 
between  the  son  and  Lyster,  and  that  it  would  be  unjust  and  inequita- 
ble to  permit  him  to  foreclose  his  mortgage  to  secure  the  payment  of 
$19,500,  due  him  from  the  son.  Suppose  it  be  true  that  the  father  did 
authorize  the  settlement  which  the  son  made  with  Lyster,  that  fact 
would  have  no  significance  unless  the  settlement  as  made  purported  to 
involve  the  conveyance  to  Lyster  of  an  unincumbered  title  to  the  sons's 
one-half  interest.  But  there  is  no  claim  that  such  was  the  fact.  The 
settlement  as  made  required  the  son  to  give  a  quitclaim  deed  to  Lyster 
for  his  one-half  interest.  That  is  entirely  consistent  with  the  fact 
as  it  existed  that  his  interest  was  incumbered. 

From  the  facts  disclosed  by  this  record,  and  even  from  the  findings 
made  by  the  master,  there  is  no  substantial  ground  for  imputing  to 
Harvey  S.  Clark,  the  mortgagee,  any  fraudulent,  wrongful,  mislead- 
ing or  injurious  conduct  toward  Lyster  which  in  any  manner  tended 
to  induce  him  to  believe  he  was  purchasing  an  unincumbered  title  to 
the  son's  undivided  interest,  or  to  refrain  from  resorting  to  the  land 
records  and  making  the  inquiry  which  common  prudence  and  the  law 
of  the  land  required  of  him.    The  worst  that  can  be  said  against  the 
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father  is  that  he  did  not  ascertain  the  whereabouts  of  the  respective 
solicitors  for  his  son  aod  Lyster  while  they  were  negotiating  the  terms 
of  the  settlement  and  volunteer  to  instruct  Lyster  concerning  his  du- 
ty. If  he  had  been  present  with  them  he  might  lawfully  have  ob- 
served silence  on  the  subiect  under  consideration.  Files  v.  Rankin, 
82  C.  C.  A.  491,  153  Fed.  537,  recently  decided  by  this  court.  But  he 
was  in  fact  both  distant  from  them  and  absolutely  silent.  The  rule 
caveat  emptor  apnlies,  and  Lyster  cannot  complain. 

It  is  again  said,  that  because  the  father  received  of  a  son  a  part 
of  the  proceeds  of  the  settlement  made  with  Lyster  and  was  generous 
to  his  son's  family,  these  facts  in  some  way  make  against  the  father's 
equity  in  this  case.  We  fail  to  see  in  them  anything  injurious  to  Lys- 
ter. Whatever  became  of  the  money  paid  by  Lyster  to  the  son  did 
not  concern  the  former.  It  was  not  his  money.  He  owed  money  to 
the  son  which  he  paid,  and  the  son  owed  money  to  his  father,  a  part 
of  which  he  paid,  and  the  father  afterwards  made  a  donation  to  the 
son's  family.  If  there  was  any  doubt  about  the  mortgage  debt  these 
acts  might  have  been  significant;  but  on  the  proof  and  findings  no 
such  doubt  exists.  Accordingly,  the  acts  in  question  must  be  referred 
to  their  natural  motive — a  desire  to  close  a  business  transaction,  and 
to  practice,  so  far  as  the  father  is  concerned,  a  little  of  the  praise- 
worthy generosit]^  which  the  master  finds  characterized  his  general 
conduct  toward  his  son.  By  such  inoffensive  conduct  as  that  already 
considered,  defendant  Lyster  contends  that  complainant's  contract, 
duly  and  formally  executed  in  writing  and  under  seal,  should  be  set 
aside  and  his  rights  thereunder  forfeited.  To  strike  down  rights 
secured  with  such  care  and  formality  by  resort  to  the  doctrine  of  es- 
toppel in  pais,  every  consideration  of  justice  requires  that  the  proof 
should  be  clear,  cogent,  and  convincing,  and  the  facts  leading  to  that 
result  should  be  clearly  established.  Brant  v.  Virginia  Coal  &  Iron 
Co.,  93  U.  S.  326,  334,  23  L.  Ed.  927;  First  National  Bank  v. 
Marshall  &  Ilsley,  28  C.  C.  A.  42,  83  Fed.  725,  735.  The  evidence 
adduced  in  this  case  falls  far  short  of  that  reasonable  requirement, 
and  facts  are  not  established  from  which  complainant  can  be  justly 
and  equitably  decreed  to  be  estopped  from  enforcing  his  legal  rights. 

Again,  equitable  estoppel  is  generally  predicated  upon  positive  or 
constructive  fraud,  or  gross  negligence  tantamount  to  it.  Unless  one 
or  the  other  of  these  elements  are  found  in  a  case,  estoppel  does  not 
ordinarily  exist.  1  Story's  Eq.  Jur.  391;  Brant  v.  Virginia  Coal  & 
Iron  Co.,  supra;  Hobbs  v.  McLean,  117  U.  S.  567,  580,  6  Sup.  Ct.  870, 
29  L.  Ed.  940 ;  John  Shillito  Co.  v.  McClung,  2  C.  C.  A.  526,  51  Fed. 
868,  876.  Tested  by  the  last-mentioned  rule,  the  record  fails  to  dis- 
close any  such  conduct  or  acts  on  complainant's  part  as  requires  or 
justifies  us  in  holding  him  estopped  from  foreclosing  his  mortgage. 
Moreover,  it  is  cfssential,  as  a  general  rule  governing  equitable  estop- 
pel, that  the  party  claiming  to  have  been  influenced  by  the  conduct 
of  another  to  his  injury  must  himself  have  been  ignorant  of  the  true 
state  of  facts,  and  not  have  been  guilty  of  negligence  or  want  of  due 
care  in  availing  himself  of  opportunities  open  to  him  for  ascertaining 
knowledge  of  such  facts.  Debenture  Co.  v.  Hopkins,  63  Kan.  678, 
G6  Pac.  1015.     "Equity  will  not  assist  a  man  whose  condition  is  at- 
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tributable  only  to  that  want  of  diligence  which  may  be  fairly  expected 
from  a  reasonable  person."  Southern  Development  Co.  v.  Silva,  125 
U.  S.  247,  8  Sup.  Ct.  881,  31  L.  Ed.  678;  Burk  v.  Johnson,  146 
Fed  209,  216,  76  C.  C.  A,  667.  "It  is  also  essential  for  its"  (prin- 
ciple of  equitable  estoppel)  "application  with  respect  to  the  title  of  real 
property  that  the  party  claiming  to  have  been  influenced  by  the  con- 
duct or  declarations  of  another  to  his  injury  was  himself  not  only 
destitute  of  knowledge  of  the  true  state  of  the  title,  but  also  of  any 
convenient  and  available  means  of  acquiring  such  knowledge.  Where 
the  condition  of  the  title  is  known  to  both  parties  or  both  have  the 
same  means  of  ascertaining  the  truth,  there  can  be  no  estoppel." 
Brant  v.  Virginia  Coal  &  Iron  Co.,  93  U.  S.  337,  23  L.  Ed.  927.  See, 
also,  Bloomfield  v.  Charter  Oak  Bank,  121  U.  S.  136,  7  Sup.  Ct  865, 
30  L.  Ed.  923. 

The  record  in  this  case  discloses,  and  the  master  finds,  that  nothing 
was  said  between  the  parties  at  the  time  of  the  settlement  between 
Clark  and  Lyster  one  way  or  the  other  about  the  mortgage  in  suit. 
Lyster  testified  that  he  made  no  examination  of  the  land  records  to 
ascertain  the  condition  of  the  title.  From  these  facts  it  is  clearly  ap- 
parent that  he  did  not  rely  upon  any  representation,  act,  or  conduct 
of  the  complainant,  and  that  he  by  his  failure  to  examine  the  land 
records — ^the  appropriate  place  for  information,  and  one  to  which 
all  pers<Mis  are  required  to  resort — was  guilty  of  that  negligence  and 
indifference  to  his  own  rights  which  disentitles  him  to  any  equitable 
consideration.  In  the  cases  of  Johnson  v.  Williams,  37  Kan.  179, 
14  Pac  537,  1  Am.  St.  Rep.  243,  and  Kuhn  v.  Nat.  Bank,  supra,  the 
Supreme  Court  of  his  own  state  has  so  declared. 

It  is  claimed  that  defendant,  during  the  two  months  or  more  which 
elapsed  after  receiving  Clark's  quitclaim  deed  and  before  this  suit 
was  instituted,  made  extensive  repairs  upon  the  premises  in  question ; 
that  they  were  of  little  value  before  the  repairs  were  made,  and  that 
their  present  value  is  largely  given  to  them  by  defendant's  expendi- 
tures. There  is  a  sharp  dispute  about  the  value  of  the  premises  be- 
fore the  repairs  were  made,  but,  whatever  be  the  fact  in  that  particu- 
lar, the  defendant,  from  what  has  already  been  said,  is  the  author  of 
his  own  misfortune.  It  cannot  be  contended  that  complainant  by 
dint  of  any  word,  act,  suggestion,  or  influence  so  misled  or  induced 
him  to  spend  any  money  on  the  premises,  or  to  refrain  from  examin- 
ing the  land  records  to  ascertain  the  truth  about  his  title,  as  to  estop 
him  from  asserting  his  lawful  rights. 

The  decree  below  dismissing  the  bill  cannot  be  sustained.  It  must 
be  reversed,  and  the  cause  remanded  to  the  Circuit  Court  with  instruc- 
tions to  enter  a  decree  in  favor  of  the  complainant;  and  it  is  so  ordered. 
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(155  Fed.  524.) 

DOWAGIAC  MFG.  CO.  v.  McSHERRY  MFG.  CO.  et  al. 

(Circuit  Ck)urt  of  Appeals,  Sixth  Circuit    July  18,  1907.) 

No.  IJIL 

1.  Courts— CJiBCuiT  Coubt  of  Appeals— Jubisdigtion  in  Mandamus. 

A  Circuit  Court  of  Appeals  of  the  United  States  has  no  power  to  In- 
terfere by  mandamus  with  the  action  of  a  Circuit  0>urt,  where  the  question 
Involved  relates  to  its  jurisdiction  as  a  Circuit  CJourt  of  the  United  States, 
but  the  application  In  such  case  must  be  made  to  the  Supreme  Ck>urt ;  but 
such  want  of  power  in  the  Circuit  Ck)urt  of  Appeals  does  not  exist  where 
the  question  Involved  relates  to  the  Jurisdiction  of  a  Circuit  Court  as  a 
Judicial  tribunal  of  original  Jurisdiction,  having  no  relation  to  its  limita- 
tion as  a  national  court 

[Ed.  Note. — Jurisdiction  of  Circuit  Ck)urt  of  Appeals  in  general,  see 
notes  to  Lau  Ow  Bew  v.  United  States,  1  C.  a  A.  6;  United  States  Free- 
hold Land  &  Emigration  Co.  v.  Gallegos,  32  C.  C.  A.  475.] 

2.  Mandamus— Subjects  and  Purposes  of  Relief— Contboixinq  Judiciax 

Action. 

Mandamus  will  lie  to  control  the  action  of  an  inferior  court  when  it 
assumes  to  act  beyond  its  Jurisdiction,  or  where  It  refuses  to  take  Juris- 
diction of  a  case  and  proceed  to  Judgment  therein  when  It  is  Its  duty  to 
do  so,  and  there  is  no  other  adequate  remedy,  but  not  to  control  its  ac- 
tion in  a  matter  which  Is  within  its  Jurisdiction  to  hear  and  determine. 

[Ed.  Note. — ^For  cases  in  point  see  Cent  Dig.  vol.  33,  Mandamus,  S  62.] 

3.  Equity— Decbeb— Bill  of  Review— Gbounds—Fba.ud. 

Fraud  in  obtaining  a  decree  cannot  be  made  the  basis  of  a  bill  of  re- 
view, but  only  of  an  original  bill  to  impeach  the  decree  for  fraud;  the 
radical  difference  between  the  two  kinds  of  bills  being  that  a  bill  of  re- 
view is  a  continuation  of  the  original  litigation,  whereas  a  bill  to  Impeach 
a  decree  for  fraud  is  new  and  independent  litigation. 

[Ed.  Note. — ^For  cases  in  point  see  Cent  Dig.  vol.  19,  Equity,  S  1090.] 

4.  Judgment— Equitable  Relief— Pendency  of  Appeal— EIffect. 

A  bill  to  impeach  a  decree  for  fraud,  the  relief  sought  being  an  Injunc- 
tion to  restrain  its  enforcement  is  not  the  same  in  purpose  as  an  appeal, 
and  the  court  which  rendered  the  decree  has  Jurisdiction  to  entertain  such 
a  bill,  although  an  appeal  from  the  decree  Is  pending. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig.  vol.  30,  Judgment  S  771.] 

On  Petition  for  Writ  of  Mandamus  Directed  to  the  Circuit  Court 
of  the  United  States  for  the  Western  Division  of  the  Southern  District 
of  Ohio,  and  the  Judges  Thereof. 

F.  L.  Chappell,  for  petitioner. 

B.  F.  Harwitz  and  E.  E.  Wood,  for  respondents. 

Before  LURTON  and  RICHARDS,  Circuit  Judges,  and  COCH- 
RAN, District  Judge. 

COCHRAN,  District  Judge.  The  writ  of  mandamus  sought  by  the 
petition  herein  is  one  commanding  that  an  order  be  entered  vacating 
an  order  made  May  20,  1907,  granting  a  preliminary  injunction.  That 
order  v/as  made  in  a  suit  brought  in  said  court  May  15,  1897,  by  the 
petitioner,  Dowagiac  Manufacturing  Company,  as  plaintiff,  against 
the  respondents,  McSherry  Manufacturing  Company,  C.  R.  Oglesby, 
and  T.  O.  Eichelberger,  as  defendants,  for  infringement  of  certain 
letters  patent,  in  which  an  injunction  and  an  accounting  were  sought. 
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It  was  made  on  application  of  the  defendant  C.  R.  Oglesby,  upon  what 
was  termed  a  cross-bill  filed  by  him  April  27,  1907.  This  pleading 
was  filed  and  said  injunction  was  granted  after  a  final  decree  in  said 
suit  and  whilst  appeal  therefrom  was  pending  in  this  court,  which  is 
still  undisposed  of.  That  decree  was  rendered  August  14,  1906.  By 
it  the  plaintiflf  recovered  of  the  defendants  the  sum  of  $47,855.95  and 
costs.  It  was  not  superseded  on  the  taking  of  the  appeal,  and  on  April 
18,  1907,  the  time  within  which  it  might  be  having  elapsed,  the  plain- 
tiff caused  an  execution  to  issue  and  be  levied  on  certain  real  estate 
owned  by  the  defendant  Oglesby.  The  preliminary  injunction  grant- 
ed restrained  proceedings  on  said  execution  until  the  further  order  of 
the  court  The  relief  prayed  by  said  pleading  was  an  injunction  against 
further  proceedings  thereon,  and  the  ground  upon  which  it  was  sought 
was  that  said  decree,  as  to  the  defendant  Oglesby,  had  been  obtained 
by  fraud.  The  fraud  complained  of  wa^  that  said  defendant  had  been 
president  of  the  defendant  company,  but  at  the  time  of  the  filing  of  the 
bill  had  ceased  to  be  such,  or  a  stockholder  in  the  company ;  that  in- 
dividually he  had  not  infringed,  or  received  any  profits  from  the  in- 
fringement of,  the  letters  patent  in  suit;  that  after  answer  filed  plain- 
tiff's solicitor  and  managing  counsel  represented  to  him,  on  inquiry 
by  him  as  to  why  he  had  been  made  a  party  to  the  suit,  that  it  was  usual 
and  ordinary  in  patent  cases  to  make  officers  of  corporations  parties 
thereto,  that  he  was  a  mere  nominal  party,  and  that  he  need  not  give 
the  matter  further  concern  or  attention ;  and  that,  relying  on  said  rep- 
resentation, he  did  not  give  the  matter  further  concern  or  attention 
and  had  no  knowledge  of  the  proceedings  thereafter  had  until  subse- 
quent to  the  rendition  of  the  final  decree  and  service  of  copy  thereof 
on  him. 

This  case  presents  the  question  as  to  whether  this  court  has  the  pow- 
er to  and  should  interfere  by  mandamus  with  this  action  of  the  lower 
court?  It  would  seem  that  a  Circuit  Court  of  Appeals  of  the  United 
States  has  no  power  to  interfere  by  mandamus  with  the  action  of  a 
Circuit  Court  thereof,  where  the  question  involved  relates  to  its  juris- 
diction as  a  Circuit  Court  of  the  United  States.  In  the  case  of  United 
States  v.  Severens,  71  Fed.  768,  18  C.  C.  A.  314,  we  held  that,  where 
its  decision  in  regard  thereto  can  be  carried  directly  to  the  Supreme 
Court  upon  certificate  under  the  fifth  section  of  the  Circuit  Court  of 
Appeals  act,  the  application  for  a  writ  of  mandamus  must  be  made  to 
that  court.  In  the  cases  of  Ex  parte  Wisner,  203  U.  S.  449,  27  Sup. 
Ct.  150,  51  L.  Ed.  264,  and  In  re  Pollitz,  206  U.  S.  323,  27  Sup.  Ct. 
729,  51  L.  Ed.  1081,  the  question  arose  in  removal  cases.  The  appli- 
cation for  the  writ  was  made  in  each  instance  to  the  .Supreme  Court. 
In  the  Wisner  Case  it  was  granted,  whereas  in  the  Pollitz  Case  it 
was  denied,  but  not  on  the  ground  that  that  court  was  not  the  proper 
court  to  which  to  make  the  application.  In  view  of  these  decisions  it 
would  seem  that  in  such  cases  it  is  not  proper  to  make  the  application 
to  the  Circuit  Court  of  Appeals,  and  that  therefore  in  no  case  has  that 
court  power  to  interfere  by  mandamus  with  the  action  of  a  Circuit 
Court  of  the  United  States  where  the  question  involved  relates  to  its 
jurisdiction  as  a  Circuit  Court  of  the  United  States. 

If  so,  the  only  case  in  which  that  court  can  have  power  to  interfere 
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by  mandamus  with  the  action  of  the  Circuit  Court,  where  the  ques- 
tion involved  relates  to  its  jurisdiction,  is  where  the  question  is  as  to  its 
jurisdiction  as  a  judicial  tribunal  of  original  jurisdiction.  In  the  case 
of  United  States  v.  Swan,  65  Fed.  647,  13  C.  C.  A.  77,  we  heard,  but 
denied,  an  application  for  mandamus  in  such  a  case.  The  question 
here  is  as  to  the  jurisdiction  of  the  lower  court  as  a  tribunal  of  orig- 
inal jurisdiction.  There  is  nothing,  therefore,  in  the  nature  of  the  case 
itself  against  this  court's  power  to  grant  the  mandamus  sought.  If  it 
is  not  right  that  the  writ  should  be  granted,  it  is  because  the  case  does 
not  come  within  the  principles  allowing  the  issuance  of  a  mandamus 
applicable  to  such  cases.  In  the  Pollitz  Case  Mr.  Chief  Justice  Ful- 
ler had  this  to  say  as  to  when  a  writ  of  mandamus  will  not  be  issued 
by  the  Supreme  Court  to  a  Circuit  Court,  to  wit : 

"But  mandamns  cannot  be  Issued  to  compel  the  court  to  decide  a  matter 
before  It  In  a  particular  way,  or  to  review- its  Judicial  action  had  In  the  exer- 
cise of  le^tlmate  jurisdiction ;  nor  can  the  writ  be  used  to  perform  the  ofllce 
of  an  appeal  or  writ  of  error." 

He  referred  to  two  instances  in  which  it  will  be  issued.  One  he 
referred  to  in  these  words : 

"Where  the  court  refuses  to  take  Jurisdiction  of  a  case  and  proceed  to 
Judgment  therein  when  it  is  its  duty  to  do  so,  and  there  is  no  other  remedy, 
mandamus  will  lie  unless  authority  to  issue  it  has  been  taken  away  by  stat- 
ute." 

The  other,  he  referred  to,  in  these  words : 

"And  so  where  the  court  assumes  to  exercise  Jurisdiction  on  removal,  when 
on  the  face  of  the  record  absolutely  no  Jurisdiction  has  attache<l.'* 

The  sum  of  these  expressions  is  that  the  writ  will  not  be  so  issued 
when  the  action  of  the  Circuit  Court  is  within  its  jurisdiction.  It  will 
be  issued  when  it  is  not  Hp  to  or  goes  beyond  its  jurisdiction  and  there 
is  no  other  adequate  remedy. 

In  that  case  a  suit  brought  by  a  citizen  of  New  York,  against  a  citi- 
zen of  Ohio  and  citizens  of  New  York  in  the  proper  state  court  of 
New  York  had  been  removed  by  the  citizen  of  Ohio  into  the  Circuit 
Court  of  the  United  States  for  the  Southern  District  of  New  York  on 
the  ground  that  it  involved  a  separable  controversy  between  him  and 
plaintiff,  who  were  of  diverse  citizenship.  That  court,  on  motion  to 
remand,  held  that  there  was  such  a  controversy  in  the  suit  and  over- 
ruled the  motion.  The  application  for  the  writ  was  denied,  for  the 
reason  that  it  was  within  the  jurisdiction  of  that  court  to  hear  and  de- 
termine the  question  as  to  separable  controversy  on  which  its  juris- 
diction depended,  and  error  in  regard  thereto  could  be  raised  only  by 
appeal  after  final  decree.  In  the  Wisner  Case,  where  the  writ  was 
granted,  a  suit  brought  by  a  citizen  of  Michigan  against  a  citizen  of 
Louisiana  in  the  proper  state  court  of  Missouri  had  been  removed  to 
,the  Circuit  Court  of  the  United  States  for  the  District  of  Missouri, 
Eastern  Division,  and  that  court  had  overruled  a  motion  to  remand 
and  taken  jurisdiction  of  the  suit.  The  writ  was  granted,  for  the  rea- 
son that  the  action  of  the  lower  court  was  beyond  its  jurisdiotion.  The 
suit  could  not  have  been  originally  brought  there,  and  hence  could 
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not  be  removed  thereto.     Its  jurisdiction  depended  on  no  question 
which  it  had  the  jurisdiction  to  determine  as  in  the  PoUitz  Case. 

The  same  principles  apply  here,  though  the  only  question  as  to 
jurisdiction  involved  is  in  respect  to  the  authority  of  the  lower  court 
as  a  judicial  tribunal  of  original  jurisdiction.  If  the  action  of  the  low- 
er court  was  within  its  jurisdiction  as  such  a  tribunal,  it  cannot  be 
interfered  with  by  mandamus,  no  matter  how  erroneous  it  may  have 
been.  Error  therein  can  be  inquired  into  only  upon  appeal  from  the 
order  granting  the  preliminary  injunction.  It  is  only  in  case  its  action 
went  beyond  its  jurisdiction  as  such  a  tribunal  that  the  petitioner  can 
be  entitled  to  the  mandamus  it  seeks.  It  is  claimed  that  it  did  go  be- 
yond such  jurisdiction,  and  that  on  the  ground  that,  pending  the  appeal 
from  its  final  decree,  the  lower  court  was  without  jurisdiction  to  grant 
said  injunction.  The  case  of  Ensminger  v.  Powers,  108  U.  S.  292,  2 
Sup.  Ct  643,  27  L.  Ed.  732,  is  cited  in  support  of  this  position.  In 
that  case  it  was  held  that  a  bill  of  review  cannot  be  filed  pending  an 
appeal  from  a  final  decree.  There  a  final  decree  in  favor  of  the  defend- 
ant was  entered  by  the  Circuit  Court  in  December,  1873.  An  appeal 
therefrom  to  the  Supreme  Court  was  taken  by  plaintiff  in  January, 
1874.  This  appeal  was  dismissed  in  December,  1875,  for  failure  of 
appellants  to  file  and  docket  the  cause  on  the  appeal.  In  September, 
1876,  a  bill  of  review  for  error  of  law  was  filed.  It  was  claimed  that 
it  was  filed  too  late,  as  the  time  within  which  ordinarily  a  bill  of  re- 
view may  be  filed  is  the  time  limited  by  statute  for  taking  an  appeal 
from  the  decree  sought  to  be  reviewed,  which  in  this  instance  was  two 
years.  It  was  held  tiiat  the  time  during  which  said  appeal  was  pend- 
mg  should  be  deducted,  and  that  therefore  the  bill  was  file  J  in  time. 
The  ground  upon  which  it  was  held  that  such  deduction  should  be 
made  was  that,  pending  the  appeal,  the  plaintiffs  had  no  right  to  file 
a  bill  of  review.    Mr.  Justice  Blatchford  said  : 

*The  pendency  of  the  appeal  by  Bridget  Power  would  have  been  a  valid 
ol^Jectlon  to  the  filing  of  a  bill  of  review  by  her  for  the  errors  of  law  now 
alleged,  and  inasmuch  as  the  appeal  was  not  heard  here  on  its  merits,  but  the 
prosecution  of  it  was  abandoned,  we  are  of  opinion  that  the  bill  of  review 
was  filed  in  time.  While  the  appeal  was  pending  here,  although  there  was 
no  supersedeas,  the  Circuit  Court  had  no  Jurisdiction  to  vacate  the  decree  in 
pursuance  of  the  prayer  of  a  bill  of  review,  because  such  relief  was  beyond  its 
cwitroL" 

It  is  to  be  noted,  however,  that  this  holding  has  relation  to  a  bill  of 
review.  Concerning  such  a  bill  judge  Sanborn,  in  the  case  of  Hill 
V.  Phelps,  101  Fed.  660,  41  C.  C.  A.  669,  had  this  to  say: 

•*The  purpose  of  a  bill  of  review  is  to  obtain  a  reversal  or  modification  of 
a  final  decree.  There  are  but  three  grounds  upon  which  such  a  bill  can  be  sus- 
tained. They  are :  (1)  Error  of  law  apparent  on  the  face  of  the  decree  and 
the  pleadings  and  proceedings  upon  which  it  is  based,  exclusive  of  the  evi- 
dmce;  (2)  new  matter  which  has  arisen  since  the  decree;  and  (3)  newly  dis- 
covered evidence  which  could  not  have  been  found  and  produced  by  the  use 
of  reasonable  diligence  before  the  decree  was  rendered." 

The  alleged  cross-bill  filed  in  the  lower  court  cannot,  therefore,  be 
characterized  as  a  bill  of  review.  The  ground  upon  which  it  sought 
relief  was  neither  one  of  the  three  grounds  upon  which  such  a  bill 
can  be  sustained,  but  another  and  entirely  distinct  ground,  to  wit,  that 
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the  decree  had  been  obtained  by  fraud.  Such  a  ground  of  relief  can 
be  made  the  basis,  not  of  a  bill  of  review,  but  only  of  an  original  bill, 
or,  as  it  is  sometimes  called,  an  original  bill  in  the  nature  of  a  bill  of 
review.  2  Beach,  Mod.  Eq.  Pr.  §  884.  DanielFs  Chancery  Pleading 
and  Practice  (5th  Ed.)  p.  1584,  characterizes  such  a  bill  as  a  bill  to 
impeach  a  decree  for  fraud.  In  the  case  of  Tilghman  v.  Werk  (C.  C.) 
39  Fed.  680,  Judge  Jackson  said  that  such  a  bill  "lies  only  for  fraud ; 
and  such  fraud,  as  has  been  said  by  very  eminent  judicial  authority  in 
an  English  case,  must  be  actual  and  positive,  showing  a  mala  mens — a 
meditated  and  intentional  contrivance  to  keep  the  opposite  party  and 
the  court  in  ignorance  of  the  real  facts  of  the  case  and  thus  obtain 
the  decree.    Patch  v.  Wood,  L.  R.  3  Ch.  203." 

The  radical  difference  between  these  two  kinds  of  bills  is  that  a 
bill  of  review  is  a  continuation  of  the  original  litigation,  whereas  a  bill 
impeaching  a  decree  for  fraud  is  not.  It  is  new  and  independent  liti- 
gation. The  rules  applicable  to  the  two  kinds  of  bills  are  different 
As,  for  instance,  it  is  well  settled,  in  certain  jurisdictions  at  least,  that 
a  bill  of  review  cannot  be  filed  after  a  decree  has  been  affirmed  on  ap- 
peal, at  least  where  the  ground  thereof  is  newly  discovered  evidence, 
unless  the  right  to  file  it  has  been  reserved  in  the  decree  of  the  appel- 
late court,  or  permission  be  given  on  application  to  that  court  directly 
for  that  purpose.  Southard  v.  Russell,  16  How.  545,  14  L.  Ed.  1052'; 
2  Bates  on  Fed.  Eq.  Proc.  §  717.  But  such  is  not  the  case  as  to  a  bill 
to  impeach  a  decree  for  fraud.  It  can  be  filed  without  such  leave  being 
first  had.  2  Daniell's  Ch.  PI.  &  Pr.  (5th  Ed.)  1584;  2  Beach,  Mod. 
Eq.  Pr.  §  884;  Ritchie  v.  Burke  (C.  C.)  109  Fed.  16,  18. 

It  may  be  said,  however,  that  the  ground  upon  which  a  bill  of  re- 
view cannot  be  filed  pending  an  appeal  from  the  decree  sought  to  be 
reviewed  exists  with  equal  force  when  a  decree  is  sought  to  be  impeach- 
ed for  fraud  pending  an  appeal  therefrom,  and  should  equally  prevent 
such  a  bill  being  filed  during  the  pendency  thereof.  The  reason  why 
a  bill  of  review  cannot  be  filed  pending  an  appeal  from  the  decree 
sought  to  be  reviewed  was  not  pointed  out  in  the  case  of  Ensminger 
V.  Powers.  Probably  it  is  this:  An  appeal  and  a  bill  of  review  are 
both  direct  attacks  upon  the  decree  itself.  Each  is  a  different  mode  of 
seeking  to  have  the  same  thing  done ;  i.  e.,  to  have  the  decree  vacated 
and  set  aside.  The  success  of  either  will  render  the  other  unnecessary 
so  far  as  the  effect  on  the  decree  is  concerned;  and,  as  the  appeal  is 
first  in  time,  it  should  be  given  tlie  right  of  way.  If  this  is  the  true  rea- 
son for  this  rule,  there  is  room  to  hold  that  it  applies  in  case  a  bill 
impeaching  a  decree  for  fraud  is  filed,  pending  an  appeal  therefrom, 
where  the  bill  is  limited  to  seeking  to  have  the  decree  vacated  and  set 
aside,  or  in  so  far  as  it  seeks  to  have  such  relief ;  and  it  is  hard  not  to 
yield  to  the  position  that  it  should  be  given  the  same  effect  in  such  a 
case,  or  to  such  an  extent,  as  in  case  of  a  bill  of  review.  It  may  be 
urged  that  the  fact  that  the  latter  is  a  continuation  of  the  original  liti- 
gation, whereas  a  bill  of  the  other  kind  is  not,  is  not  sufficient  to  re- 
quire a  different  rule. 

But  a  bill  impeaching  a  decree  for  fraud  need  not,  in  so  far  as  it 
seeks  relief,  concern  itself  with  the  decree.    It  may  be  limited  to  seek- 
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ing  an  injunction  against  its  enforcement  or  to  depriving  the  party  in 
whose  favor  it  has  been  rendered  of  the  benefit  which  he  has  derived 
from  it.  Indeed,  it  may  be  that  such  is  all  that  such  a  bill  is  ever 
properly  concerned  with.  If  such  a  bill  is  so  limited,  the  above  rea- 
soning cannot  be  applied  to  prevent  its  being  filed  pending  an  appeal 
from  the  decree.  The  two  proceedings  are  not  in  such  a  case  seeking 
the  same  relief.  The  appeal  is  seeking  to  have  the  decree  vacated  and 
set  aside,  whereas  the  bill  is  seeking  to  prevent  its  enforcement  or  to 
obtain  a  restoration  of  the  benefits  derived  und  r  it.  It  is  on  the  ground 
that  such  a  bill  may  be  so  limited,  or  such  is  its  proper  nature,  that  it 
has  been  held  that  a  Circuit  Court  of  the  United  States  can  give  relief 
against  a  decree  of  a  state  court  obtained  by  fraud.  It  was  so  held 
in  the  cases  of  Gaines  v.  Fuentes,  92  U.  S.  10,  23  L.  El.  624,  and 
Marshall  v.  Hohnes,  141  U.  S.  597,  12  Sup.  Ct.  62,  35  L.  Ed.  870, 
where  the  bills  sought  an  injunction  against  an  enforcement  of  the  de- 
crees, and  also  in  the  cases  of  Johnson  v.  Waters,  111  U.  S.  667,  4 
Sup.  Ct.  619,  28  L.  Ed.  547,  and  Arrowsmith  v.  Gleason,  129  U.  S. 
99,  9  Sup.  Ct.  237,  32  L.  Ed.  630,  where  the  bills  sought  a  restoration 
of  benefits  derived  under  them.  In  the  case  of  Barrow  v.  Hunton,  99 
U.  S.  80,  25  L.  Ed.  407,  it  was  held  that  a  federal  court  had  no  juris- 
diction of  a  direct  attack  on  the  decree  of  a  state  court.  Mr.  Justice 
Bradley  there  said : 

*Trhe  question  presented  with  regard  to  the  Jurisdiction  of  the  Circuit  Court 
is  whether  the  proceeding  to  procure  nullity  of  the  former  judgment  in  such 
a  case  as  the  present  is  or  is  not  in  its  nature  a  separate  suit,  or  whether 
it  is  a  supplementary  proceeding  so  connected  with  the  original  suit  as  to 
form  an  incident  to  it,  and  substantially  a  contlnuaticm  of  it  If  the  proceed- 
ing is  merely  tantamount  to  the  common-law  practice  of  moving  to  set  aside 
a  Judgment  for  irregularity,  or  to  a  writ  of  error,  or  to  a  bill  of  review  or  an 
appeal,  it  would  belong  to  the  latter  category,  and  the  United  States  Court 
could  not  properly  entertain  jurisdiction  of  the  case.  Otherwise  the  Circuit 
Courts  of  the  United  States  would  become  invested  with  power  to  control  the 
proceedings  in  the  state  courts,  or  would  have  appellate  jurisdiction  over  them 
in  all  cases  where  the  parties  are  citizens  of  different  states.  Such  a  result 
would  be  totally  inadmissible.  On  the  other  hand,  if  the  proceedings  are 
tantamount  to  a  bill  in  equity  to  set  aside  a  decree  for  fraud  in  the  obtaining 
thereof,  then  they  constitute  an  original  and  independent  proceeding,  and,  ac- 
cordng  to  the  doctrine  laid  down  in  Gaines  v.  Fuentes,  92  U.  S.  10,  23  Lr.  Ed. 
524,  the  case  might  be  within  the  cognizance  of  the  federal  courts.  The  dis- 
tinction between  the  two  classes  of  cases  may  be  somewhat  nice,  but  it  may  be 
affirmed  to  exist.  In  the  one  class  there  would  be  a  mere  revision  of  errors 
and  irregularities,  or  of  the  legality  and  correctness  of  the  judgments  and 
decrees  of  the  state  courts;  and  in  the  other  class  the  investigation  of  a  new 
case  arising  upon  new  facts,  although  having  relation  to  the  validity  of  an 
actual  judgment  or  decree,  or  of  the  party's  right  to  claim  any  benefit  by 
reason  thereof." 

It  must  be  held,  therefore,  that  there  is  nothing  in  the  case  of  Ens- 
minger  v.  Powers  that  militates  against  the  lower  court  having  juris- 
diction, pending  an  appeal  to  this  court  from  its  decree,  to  hear  an 
application  for  an  injunction  against  the  enforcement  thereof  on  the 
ground  that  it  had  been  obtained  by  fraud,  and  of  granting  such  ap- 
plication if  a  proper  case  for  such  a  relief  was  made.  This  was  all 
the  relief  which  said  alleged  cross-bill  sought,  and  is  all  the  relief 
granted  by  the  preliminary  injunction  complained  of. 
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The  fact  that  a  reversal  of  the  decree  on  the  appeal  will  render  un- 
necessary the  continuation  of  the  injunction,  or,  rather,  deprive  it  of 
further  eflfect,  is  not  against  the  court's  jurisdiction  to  grant  it  Nor  is 
the  fact  that  the  decree  might  have  been  superseded,  and  was  not.  It 
is  inequitable  that  a  decree  shall  be  enforced,  and  the  party  affected 
by  it  shall  be  harassed  thereby,  when  that  decree  has  been  obtained  by 
fraud,  and  this  equity  on  his  part  is  not  weakened  by  either  circum- 
stance. He  should  not  be  put  to  the  necessity  of  superseding  such  a 
decree,  nor  run  the  risk  of  not  getting  back  property  taken  from  him 
thereunder.  The  action  of  the  lower  court,  therefore,  was  clearly 
within  its  jurisdiction  as  a  judicial  tribunal  of  original  jurisdiction. 

It  is  urged,  however,  that  the  cross-bill  contradicts  the  record  in  al- 
leging that  the  defendant  Oglesby  had  ceased  to  be  a  stockholder  and 
president  of  the  defendant  company  at  the  time  of  the  filing  of  the  bill ; 
the  record  showing  that  he  ceased  being  so  shortly  after  the  filing  of 
the  bill,  and  not  before;  that  the  subject-matter  of  the  cross-bill  could 
have  been  raised  in  the  answer  filed  before  decree,  and  was  not,  there- 
fore, proper  subject-matter  for  a  cross-bill ;  and  that  a  cross-bill  can- 
not be  filed  after  a  final  decree.  The  case  of  Dickerman  v.  Northern 
Trust  Co.,  80  Fed.  450,  25  C.  C.  A.  549  is  cited  in  support  of  the  sec- 
ond proposition  just  stated,  and  the  cases  of  Rogers  v.  Riessner  (C.  C) 
31  Fed.  691,  and  Bronson  v.  La  Crosse  &  Milwaukee  R.  R.  Co.,  67  U. 
S.  528,  17  L.  Ed.  359,  are  cited  in  support  of  the  third  and  last  one. 

But  it  is  not  true  that  the  subject-matter  of  the  cross-bill  could  have 
been  raised  by  answer  filed  before  decree.  The  subject-matter  of  the 
cross-bill  was  not  defendant  Oglesby's  liability  to  plaintiff,  but  that  the 
decree  against  him  had  been  obtained  by  fraud.  This  could  not  have 
been  set  up  before  the  decree.  It  is  true,  however,  that  a  cross-bill 
cannot  be  filed  after  final  decree.  This  position  was  urged  in  the  lower 
court  against  the  granting  of  the  preliminary  injunction,  and  Judge 
Clark,  who  heard  the  matter,  responded  to  it  in  these  words : 

"It  is  not  necessary  to  undertake  now  to  fix  the  technical  name  of  tbe  bill, 
or  petition,  as  It  may  be  called,  filed  in  this  case,  or  to  determine  whether 
technically  it  should  be  called  an  original  bill,  cross-bill,  a  bill  in  the  nature  of 
a  bill  of  review,  or  a  petition  in  the  cause.  There  can  be  no  doubt  that  sncb 
jurisdiction  and  power  as  exists  to  grant  an  injunction  pending  the  appeal 
before  the  Circuit  Court  of  Appeals  exists  in  the  judge  of  the  court  below, 
and  that  also  such  power  as  tiie  judge  may  exercise,  if  properly  invoked  by 
a  pleading  or  petition  in  this  same  ease,  rather  than  by  an  independ^it  bilL 
The  subject-matter  and  purpose  of  the  pleading  must  be  looked  to,  to  deter- 
mine its  proper  designation  under  the  law  of  procedure,  and  not  the  name 
under  which  it  may  be  filed  in  court." 

But,  the  lower  court  having  jurisdiction  to  hear  and  determine  a 
case  of  the  kind  presented  by  said  pleading,  it  was  within  its  jurisdic- 
tion to  determine  also  as  to  the  propriety  and  sufficiency  of  the  pro- 
ceedings by  which  it  was  presented.  If  it  has  erred  in  this  particular, 
the  error  can  be  corrected  by  this  court  only  upon  an  appeal  from  the 
order  granting  the  preliminary  injunction.  It  cannot  do  so  by  manda- 
mus. 

The  petition  for  the  writ  is  denied. 
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aw  Fed.  531.) 

•  PRINDLB  V.  BROWN  et  al.* 

(Circuit  Court  of  Appeals,  First  Circuit    August  2,  1007.) 

No.  634. 

L  Patents— Remedy  in  Equity  fob  Refusal  of  Patent— Scope. 

The  broad  scope  of  Rev.  St  S  4915  [U.  S.  Comp.  St  1901,  p.  3392],  au- 
thorizing a  suit  in  equity  to  establish  the  right  to  a  patent,  was  in  no  way 
iUnited  or  qualified  by  Act  Feb.  9,  1893,  c.  74,  27  Stat  434  [U.  S.  Comp. 
St  1901»  p.  3391],  providing  for  appeals  from  the  decision  of  the  Com- 
missioner of  Patents  to  the  Supreme  Court  of  the  District  of  Coliunbia. 

2.  Same— Sufficiency  of  Bux. 

A  bill  filed  under  Rev.  St  S  4915  [U.  S.  Comp.  St  1901,  p.  3392],  to 
establish  the  right  of  complainant  to  a  patent  which  alleges  that  '^before 
the  sixth  day  of  June  1900''  complainant  ^Vas  the  true,  original,  and 
first  inventor"  of  the  device  in  issue,  that  on  that  day  he  filed  his  applica- 
tion for  a  patent  therefor,  and  that  on  May  28,  1900,  defendant  filed  au 
application  for  the  same  Invention  on  which  after  interference  proceed- 
ings he  was  awarded  a  patent,  is  not  fatally  defective  on  general  demur- 
rer. 

3.  Same— Alusoation  of  Date  of  Invention. 

A  bill  which  states  the  date  of  an  application  for  a  patent  is  not  to  be 
held  to  state  that  the  invention  was  then  first  completed  or  reduced  to 
practice  unless  nothing  is  alleged  showing  invention  prior  thereto,  and 
a  further  allegation  that  the  invention  was  made  prior  to  such  date 
covers  the  fact  of  reduction  to  practice,  and  is  sufficient  to  carry  the  date 
back  of  the  application. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Massachusetts. 
For  opinion  below,  see  136  Fed.  616. 

Edwin  J.  Prindle,  pro  se. 

William  Quinby,  for  J.  T.  Brown  and  O.  A.  Miller. 

Emery  &  iiooth,  for  Walter  E.  Trufant. 

Before  COLT  and  PUTNAM,  Circuit  Judges,  and  ALDRICH,  Dis- 
trict Judge. 

PUTNAM,  Circuit  Judge.  This  is  a  bill  seeking  to  establish  a  pat- 
ent for  an  invention  in  accordance  with  section  4915  of  the  Revised 
Statutes  [U.  S.  Comp.  St.  1901,  p.  3392].  It  was  heard  on  demurrer 
in  the  Circuit  Court,  and  dismissed;  whereupon  the  complainant  ap- 
pealed to  us.  There  was  also  filed  in  the  Circuit  Court  a  cross-bill, 
which  was  likewise  dismissed  on  demurrer ;  but,  there  being  no  appeal 
from  that  decree,  we  have  no  occasion  to  consider  that  proceeding. 

The  application  of  the  complainant  below  for  a  patent  was  decided 
against  him  by  the  Commissioner  of  Patents,  whose  decision  was  af- 
firmed by  the  Circuit  Court  of  Appeals  of  the  District  of  Columbia, 
as  appears  by  Prindle  v.  Bro\vn,  24  App.  Cas.  D.  C.  114.  That  pro- 
ceeding was  brought  under  section  4914  of  the  Revised  Statutes,  as 
amended  by  the  act  to  establish  the  Court  of  Appeals  of  the  District 
of  Columbia,  approved  on  February  9,  1893  (27  Stat.  434,  c.  74).  Sec- 
tion 4914  directs  that  the  case  be  heard  on  the  evidence  produced  be- 
fore the  Commissioner  of  Patents.  It  has  never  been  held  to  preclude 
a  proceeding  under  section  4915 ;  and  the  propositions  of  the  Supreme 
^Rehearing  denied  October  16,  1907. 
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Court  in  Re  Hien,  166  U.  S.  432,  439,  17  Sup.  Ct.  624,  41  L.  Ed.  1066, 
leave  no  opportunity  for  any  contention  that  the  broad  range  of  section 
4915  has  been  in  any  way  limited  or  qualified  by  the  act  of  1893. 

The  bill  in  the  Circuit  Court  was  filed  by  the  present  appellant  against 
Brown,  Miller,  and  Trufant.  Trufant  answered,  and  did  not  demur. 
Brown  and  Miller  demurred  jointly.  One  of  the  grounds  of  demurrer 
is  that  Trufant  has  no  interest  in  any  pending  issue,  and  was  not  a 
proper  party  respondent,  and  that  the  bill  should  be  dismissed  as  against 
him ;  but  no  point  as  to  parties  has  been  made  before  us.  The  de- 
murrer contains  12  different  assignments  of  causes  of  demurrer ;  and, 
although  the  arguments  at  bar  took  a  very  broad  range,  we  are  unable 
to  perceive  that  any  topic  is  presented  here  except  the  following : 

The  bill  alleges'  at  the  beginning  of  it  that,  "before  the  6th  day  of 
June,  1900,"  Prindle  "was  the  true,  original,  and  first  inventor"  of 
the  improvement  in  issue,  and  that  an  application  for  a  patent  there- 
for was  filed  by  him  on  that  day,  the  ultimate  refusal  of  which  ap- 
?lication  is  the  subject-matter  of  this  litigation.  It  also  alleges  that 
'rufant  on  September  27,  1899,  filed  an  application  for  a  patent  for 
the  same  invention;  that  this  application  was  abandoned;  that  on 
August  1,  1901,  he  filed  a  second  application ;  that  the  later  application 
was  put  in  interference  with  Prindle  and  Brown;  and  that  finally 
priority  was  awarded  to  Brown  by  the  Commissioner,  which  decision 
was  sustained  on  appeal,  as  we  have  already  said.  The  bill  nowhere 
alleges  or  admits  that  Trufant  obtained  a  patent.  There  are  allegations 
that  Trufant  disclosed  an  invention  to  Miller,  and  that  Miller,  "seek- 
ing surreptitiously  to  appropriate  the  aforesaid  invention,"  disclosed 
it  to  Brown,  and  caused  Brown  to  file  in  the  Patent  Office  an  applica- 
tion on  May  28,  1900,  and  that  this  resulted  in  the  patent  to  Brown 
which  the  complainant  now  seeks  to  supersede.  The  bill  does  not  allege 
whether  Trufant  conceived  the  same  invention  that  the  complainant 
conceived,  or  derived  the  knowledge  of  it  from  the  complainant,  or, 
indeed,  whether  he  conceived  any  invention  whatever.  This  is  of  no 
consequence  as  the  case  stands.  The  only  material  thing  on  this  appeal 
in  all  these  allegations  is  that  an  application  was  made  by  Trufant, 
and  also  one  by  Brown  on  May  28,  1900.  This  was  eight  days  before 
the  application  was  made  by  the  complainant ;  so  that  if  the  complain- 
ant's pleadings  limit  him  under  the  ordinary  rule  that,  when  no  other 
date  is  disclosed,  the  invention  does  not  run  back  of  the  day  of  the 
filing  of  the  application,  it  follows  that  the  bill  cannot  be  sustained. 
But  we  do  not  find  any  such  condition  of  pleadings. 

The  view  of  the  learned  judge  of  the  Circuit  Court  was  that,  on  the 
allegations  of  the  bill,  it  cannot  be  said  that  Prindle's  invention  pre- 
ceded the  date  of  the  filing  of  his  application  on  June  6,  1900;  but 
the  bill  alleges  that  Prindle  was  the  true,  original,  and  first  inventor, 
and  at  various  points  it  repeats  that  he  was  the  inventor.  It  is  true 
that,  if  the  only  thing  alleged  was  that  Prindle's  application  was 
filed  on  June  6th,  the  dates  would  negative  priority  on  the  part  of 
Prindle ;  but  the  word  "before,"  which  we  have  shown  is  connected  in 
the  bill  with  the  words  "the  6th  day  of  June,"  leaves  no  contradiction 
on  the  face  of  the  pleadings.  Therefore  the  record  stands  that  Prindle 
was  the  true,  original,  and  first  inventor,  which  is  all  that  is  required 
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by  section  4892  of  the  Revised  Statutes  [U.  S.  Comp.  St.  1901,  p.  3384], 
as  amended,  in  regard  to  the  mere  particular  of  priority.  This,  of 
coarse,  overrules  to  the  common  understanding  the  allegations  of  the 
dates  of  the  applications  made  by  Trufant  and  Brown.  The  other 
dates  given  in  the  bill  stand  without  support  from  anything  else  in  the 
proceedings. 

The  only  difficulty,  therefore,  is  that  the  words  "before  the  6th 
day  of  June"  are  uncertain  because  they  do  not  allege  a  precise  date, 
and  therefore  do  not  conform  to  the  ordinary  rules  of  pleading.  This 
uncertainty,  however,  does  not  relate  to  any  matter  of  substance,  be- 
cause, so  far  as  the  substance  is  concerned,  Prindle's  priority  is  positive- 
ly alleged.  It  relates  only  to  a  matter  of  form.  The  demurrer  assigns 
12  alleged  errors  in  the  pleadings,  none  of  which  have  been  brought  to 
our  attention  by  the  respondents ;  but  it  fails  to  make  any  assignment 
against  the  allegation  "before  the  6th  day  of  June."  Being  an  un- 
certainty in  a  mere  matter  of  form,  this  is  good  even  at  common  law 
unless  especially  assigned  as  error.  1  Chitty  on  Pleading,  *277,  *709. 
The  same  rule  also  applies  in  equity.  Story's  Equity  Pleadings  (10th 
Ed.)  §  528. 

But  the  rule  in  equity  goes  even  farther.  The  respondents  main- 
tain that,  on  a  demurrer  of  this  character,  the  bill  should  be  dis- 
missed unless  its  allegations  contain  distinct  and  "umnistakable  aver- 
ment" of  what  is  necessary  to  maintain  the  suit.  So  strong  a  rule 
as  this  is  not  applicable  even  at  common  law,  except  as  to  pleas  in 
abatement,  which  are  required  to  be  certain  to  a  certain  intent;  and 
in  equity  the  rule  is  the  reverse.  Equity  seeks  to  act  on  the  merits, 
which  is  not  always  attainable  on  a  demurrer;  and  therefore  equity 
will  usually  direct  an  answer  unless  the  demurrer  shows  that,  for 
want  of  proper  allegations,  it  is  "an  absolutely  certain  and  clear  prop- 
osition that  the  bill  would  be  dismissed  at  the  hearing  on  the  merits." 
Daniell's  Chancery  Practice  (6th  Am.  Ed.)  543.  It  is  worth  while  in 
this  connection  to  turn  to  Swift  v.  United  States,  196  U.  S.  375,  395, 
25  Sup.  Ct.  276,  49  L.  Ed.  518,  for  a  statement  of  the  rule  which  se- 
cures a  liberal  interpretation  pro  and  con  of  pleadings  in  equity,  to 
the  effect  that  they  are  to  be  taken  to  mean  what  their  language  fairly 
conveys  to  a  dispassionate  reader,  in  accordance  to  a  fairly  exact  use  of 
English  speech.  The  reason  for  the  difference  in  practice  on  demurrer 
between  common  law  and  equity  is  very  plain.  According  to  proper 
pleadings  at  common  law,  a  plaintiff's  case  is  stated  succinctly,  while 
in  equity  the  relations  of  the  parties  are  more  frequently  complicated, 
and  the  circiunstances  which  may  shade  the  relief  to  which  he  is  en- 
titled, if  any,  or  which  may  indeed  bar  his  right  to  relief  at  all,  are 
often  so  mixed  that  it  is  not  easy  for  the  court  to  perceive  their  pre- 
cise bearings  until  the  facts  are  all  worked  out  at  the  hearing  on  the 
merits.  The  practice  in  this  respect  was  applied  by  the  Supreme 
Court,  and  the  reasons  therefor  worked  out  under  very  important 
and  interesting  conditions,  in  Kansas  v.  Colorado,  185  U.  S.  125, 
144, 145,  22  Sup.  Ct.  552,  46  L.  Ed.  838 ;  and  the  wisdom  exercised  by 
the  court  in  postponing  consideration  of  matters  of  law  appearing  on 
the  pleadings  until  the  hearing  on  the  merits  was  made  very  apparent 
by  the  further  opinion  in  the  same  case,  passed  down  on  May  13,  1907, 
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with  a  judgment  dismissing  the  bill.  Of  course,  this  does  not  relate  to 
matters  necessary  to  good  pleading  when  specifically  pointed  out  by 
the  demurrer.  Taking  the  bill  together,  it  is  impossible  to  conceive 
that  the  complainiant  had  any  intention  on  the  question  of  priority 
except  to  assert  it  in  his  own  behalf  and  to  frame  his  allegations  ac- 
cordingly; and  therefore,  for  the  reasons  we  have  stated,  we  are 
justified  in  entering  a  judgment  which  will  postpone  that  question  to 
the  hearing  on  the  merits,  unless,  having  in  view  their  right  to  a 
specific  date  of  invention,  on  subsequent  proceedings  in  the  Circuit 
Court,  and  on  proper  terms,  the  respondents  make  the  issue  more  spe- 
cifically than  they  have  so  far  done. 

Much  has  been  said  to  us  in  reference  to  the  reduction  of  an  in- 
vention to  practice  by  the  filing  of  an  application  for  a  patent  there- 
for, and  in  some  manner  the  parties  seem  to  have  impressed  the 
learned  judge  of  the  Circuit  Court  with  the  thought  that  that  in- 
volved the  more  important  issue  in  the  case.  Consequently  his  opin- 
ion apparently  relies  on  a  proposition  that  the  allegation  in  the  bill 
of  the  date  of  Prindle's  invention  must  be  taken  to  state  its  reduction 
to  practice  by  the  application  of  June  6th.  It  is  true  that  there  is  no 
patentable  invention  in  a  mere  mental  operation,  and  that  the  general 
rule  is  that,  in  order  to  constitute  a  patentable  invention,  the  mental 
operation  must  in  some  way  be  put  into  concrete  form.  Prof.  Robin- 
son's work  on  Patents  (volume  1,  178)  well  says: 

"No  mental  operation,  however  definite  and  valunble  may  be  its  result,  is 
a  complete  inventive  act.  That  which  rests  in  thought  only  as  a  mere  theory 
or  intellectual  conception  can  never  be  a  means  producing  physical  effects." 

It  is  also  true  that  the  Patent  Office  and  the  courts,  where  no  date 
is  proven  except  that  of  the  application  for  the  patent,  give  the  pat- 
entee the  benefit  of  that  date  where  his  application,  specifications,  and 
claims  explain  what,  if  constructed  in  conformity  therewith,  would 
constitute  a  workable  and  useful  machine.  It  is  also  true  that  it  is 
sometimes  said,  as  was  said  by  the  parties  in  this  case,  and  also  by 
Mr.  Walker  in  his  work  on  Patents  (4th  Ed.  §  141b)  that  such  an  ap- 
plication is  a  "constructive  reduction  to  practice."  The  use  of  such 
expressions  in  connection  with  an  application  seems  to  be  an  un- 
necessary paraphrase,  because  an  application  of  the  character  which  we 
have  described  is  of  itself  a  positive  and  absolute  exhibition  of  every- 
thing which  the  statute  requires  to  constitute  an  invention.  It  is  not 
necessary  in  order  to  complete  an  invention  that  there  be  a  machine 
constructed,  or  even  a  model.  The  invention  may  be  disclosed  by  the 
application  sufficiently  to  entitle  the  patentee  to  priority  as  of  the  date 
of  the  application,  or  it  may  have  been  disclosed  by  a  machine  or  model, 
or  in  some  other  concrete  manner,  a  long  time  before  the  application 
was  filed,  so  that  the  patent  whenever  applied  for  would  go  back  to  that 
disclosure.  Consequently,  a  bill  which  states  the  date  of  an  application 
for  a  patent  is  not  to  be  held  to  state  that  the  invention  was  then  first 
completed,  except  in  the  special  case,  which  is  not  an  unusual  one,  that 
nothing  is  alleged  showing  invention  prior  thereto.  Under  some  cir- 
cumstances, the  court  is  then  compelled  to  accept  that  date;  but, 
as  further  said  by  Prof.  Robinson  in  connection  with  the  extract  we 
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have  already  made  from  his  work,  a  statement  which  is  also  clearly 
true,  *'an  invention  does  not  exist  until  the  generated  idea  has  been 
reduced  to  practice."  Therefore,  when  a  bill  alleges  an  invention,  it 
covers  the  fact  of  reduction  to  practice,  whatever  that  may  be,  without 
any  further  allegation  in  reference  thereto.  Therefore  the  bill  alleges 
priority  of  invention  by  Prindle,  though  in  an  irregular  manner. 

We  must  reverse  the  decree  of  the  Circuit  Court;  but,  as  the  case 
will  go  back  to  that  court  for  further  proceedings,  we  do  not  intend 
by  such  reversal  to  bar  the  respondents  from  securing  the  advantage 
of  a  proper  allegation  of  the  date  of  the  complainant's  invention  if 
they  are  of  the  opinion  that  they  can  obtain  any  advantage  therefrom. 
Therefore,  unless  the  bill  is  amended,  the  Circuit  Court  may,  on  a  de- 
murrer, allowed  on  proper  terms  and  specifically  pointing  out  the  defect 
in  form  which  we  have  discussed,  or  other  defects  in  form,  compel  the 
complainant  to  perfect  his  bill  in  whatever  particulars  it  should  be 
perfected.  Although  a  proper  allegation  of  the  time  of  invention  is 
sometimes  very  useful  for  those  sued  as  infringers,  yet  it  is  so  often 
unimportant,  and,  under  the  circumstances  of  this  case,  the  lack  of  it  is 
so  purely  formal  that  the  bill  should  not  be  dismissed  unless  the  com- 
plainant's attention  is  first  brought  directly  to  the  point,  and  an  oppor- 
tunity given  him  to  meet  it  by  amendment  or  otherwise. 

The  decree  of  the  Circuit  Court  is  reversed,  and  the  case  is  remanded 
to  that  court  with  directions  to  proceed  in  conformity  with  law ;  and 
the  appellant  recovers  his  costs  of  appeal. 


(ise  Fed.  2<L) 
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(Circuit  CJourt  of  Ai^)eal8,  Fourth  Circuit    September  10,  190T.) 

No.  727. 

Master  and  Servant— Contract  op  EJmployment— Duration  op  Employment. 

A  verbal  contract  between  the  owner  of  a  vessel  and  a  marine  engineer 
for  the  services  of  the  latter,  In  which  his  wages  were  fixed  at  a  stated 
sum  per  month,  but  without  any  specified  term  of  employment,  constituted 
a  hiring  at  will,  and  not  by  the  month,  and,  in  the  absence  of  any  estab- 
lished usage  to  the  contrary,  either  party  had  the  right  to  terminate  the 
employment  at  any  time  without  notice,  and,  upon  the  employe's  discharge, 
he  was  entitled  to  wages  only  to  the  time  of  snch  discharge. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  34,  Master  and  Serv- 
ant, §  19.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Virginia,  at  Norfolk. 

John  W.  Oast,  Jr.,  for  appellant. 
Henry  Bowden,  for  appellee. 

Before  GOFF  and  PRITCHARD,  Circuit  Judges,  and  BOYD,  Dis- 
trict Judge. 
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BOYD,  District  Judge.  This  is  an  appeal  from  a  decree  in  admi- 
ralty entered  by  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Virginia,  at  Norfolk.  The  appellee,  Leslie  B.  Colgin,  a 
marine  engineer,  for  some  time  anterior  to  the  making  of  the  con- 
tract, which  is  the  basis  of  this  proceeding,  was  employed  as  chief  en- 
gineer on  a  steamer  called  "The  Aurora,"  which  belonged  originally 
to  the  James  River  Navigation  Company.  Subsequently  this  steamer 
was  bought  by  the  Newport  News  &  Norfolk  Steamboat  Line,  a  cor- 
poration under  the  laws  of  Virginia,  which  corporation  was  also  the 
owner  of  the  steamer  named  "Pokanoket,"  the  latter  vessel  being,  at 
the  time  of  the  contract  of  employment,  at  St  Johns,  Newfoundktnd. 
The  contract  of  employment,  as  stated  by  the  libelant  in  his  testimony, 
was  as  follows : 

"It  was  a  verbal  contract  between  Mr.  Davis  and  me  at  Petersbnrg  on  the 
steamer  Aurora,  the  steamer  I  was  running  on  at  that  time,  and  he  asked  me 
if  I  would  go  to  St  John  and  help  him  look  at  a  boat  and  if  I  would  come 
down  with  her,  and  that  my  wages — ^he  asked  me  what  I  would  want  a 
month  and  I  gave  him  my  price,  $80  per  month,  to  go  chief,  and  I  said  I  will 
go  down  and  come  with  the  boat,  and  he  said  the  wages  would  be  the  same  as 
when  working  on  the  Aurora,  but  the  day  she  gets  to  Norfolk  my  pay  would 
be  $80  per  month  and  start  at  that  time.  I  was  getting  $70  per  month  on  the 
Aurora." 

The  libelant  went  to  St.  Johns  and  brought  the  Pokanoket  to  Nor- 
folk, arriving  at  the  latter  place  on  the  163i  of  May,  1906,  and  from 
the  time  of  employment  to  that  date  he  was  paid  at  the  rate  of  $70 
per  month.  From  the  16th  of  May,  1906,  to  the  1st  of  June  follow- 
ing, he  was  paid  at  the  rate  of  $80  per  month  and  for  the  month  of 
June  he  was  paid  $80,  the  last  payment,  to  wit,  for  the  month  of  June, 
having  been  made  between  the  1st  and  6th  of  July,  1906.  The  libelant 
continued  in  the  employment  of  the  steamer  Pokanoket,  as  chief  en- 
gineer, until  July  17,  1906,  when  he  was  discharged  at  Norfolk,  Va., 
by  George  B.  Townsend,  the  agent  of  the  owner.  The  cause  of  the 
discharge,  as  claimed  by  the  owner  of  the  steamer,  was  inefficiency 
and  incapacity  on  the  part  of  libelant  to  properly  manage  and  operate 
the  machinery  which  he  had  in  charge.  At  the  time  of  the  discharge 
the  steamboat  company  proposed  to  pay  the  libelant  the  sum  of  $46.99, 
the  amount  of  his  wages  for  the  17  days  in  July  at  the  rate  of  $80  per 
month.  But  libelant  refused  to  accept  it  The  libelant  states  tiiat 
he  immediately  sought  work,  but  did  not  succeed  in  finding  employ- 
ment until  August  1,  1906.  A  libel  was  filed  by  Colgin  against  the 
steamer  Pokanoket,  her  tackle,  apparel,  etc.,  in  the  District  Court  for 
the  Eastern  District  of  Virginia,  at  Norfolk,  Va.,  on  the  1st  day  of 
August,  1906,  the  claim  being  for  $80  wages  for  the  month  of  July, 
1906,  and  costs.  The  attachment  and  monition  were  served  on  the 
2d  day  of  August,  1906.  In  the  due  course  of  proceeding,  the  re- 
spondent filed  its  answer  on  the  10th  day  of  September,  1906,  denying 
the  libelant's  right  to  the  sum  of  $80  wages  for  the  month  of  July, 
1906,  and  costs,  but  admitting  that  there  was  due  him  the  sum  of 
$46.99  for  17  days'  work  in  July,  1906,  at  the  rate  of  $80  per  month. 
Respondent  then  and  there  tendered  to  the  libelant  the  said  sum  of 
$46.99,  with  interest  thereon  from  July  17,  1906,  which  he  refused  to 
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accept;  whereupon  respondent  deposited  the  said  sum,  together  with 
the  interest,  in  the  court,  to  be  held  subject  to  its  orders. 

There  was  some  testimony,  pro  and  con,  upon  the  hearing  as  to 
Colgin's  qualifications  as  a  marine  engineer — on  his  part  that  he  was 
well-skilled  and  proficient  as  such,  whilst  respondent,  on  the  other 
hand,  offered  testimony  tending  to  show  that  he  was  not  capable  and 
well  qualified.  But,  in  our  view  of  the  case,  this  controversy  is  not 
matenaL  The  chief  point  presented  is  the  construction  of  the  con- 
tract under  which  the  libelant  was  employed.  He  insists  that  it  was 
by  the  month,  and  that  it  was  a  violation  of  its  terms  to  discharge 
him  except  upon  a  month's  notice.  The  District  Court  took  this  view 
and  entered  a  decree  for  the  libelant  for  $80,  the  full  month's  wages 
for  July,  1906,  and  for  costs.  In  this  we  think  there  was  error.  The 
contract,  which  is  fully  set  out  in  the  testimony  of  the  libelant  as  giv- 
en above,  has,  in  our  opinion,  the  effect  to  determine  the  measure  of 
compensation,  but  does  not  fix  a  definite  period  of  employment.  In 
other  words,  the  contract  constitutes  nothing  more,  in  law,  than  what 
is  known  as  a  hiring  at  will,  which  could  be  ended  at  any  time,  by 
either  party,  without  notice.  There  was  no  evidence  of  any  settled 
usage  or  custom  of  the  port  which  would  take  the  contract  in  this 
case  out  of  the  rule  which  governs  such  contracts  generally.  There 
is  nothing  in  the  contract  of  employment  which  can  be  construed  to 
mean  that  the  libelant  was  required  to  serve  the  employer  for  any 
specified  time;  nor  is  there  anything  to  indicate  that  the  employer 
was  bound  to  retain  him  in  service  for  a  definite  period.  The  con- 
tinuance of  the  term  of  service  was  left  discretionary  with  both  par- 
ties, and  either  had  a  right  to  put  an  end  to  it  at  any  time. 

In  the  case  of  The  Pacific  (D.  C.)  18  Fed.  703,  an  engineer  was 
employed  c«i  a  steam  tug  used  about  a  harbor  at  a  certain  rate  per 
month,  but  without  any  agreement  as  to  the  duration  of  his  service. 
Held,  in  the  absence  of  proof  of  any  settled  usage,  that  he  could  be 
discharged  at  any  time  without  previous  notice,  and  could  recover 
only  for  the  time  actually  served.  The  learned  judge  (Morris),  in  de- 
livering the  opinion  in  tfiis  case,  said: 

"Unless  the  verbal  contract  proved  is  controlled  by  usage  or  custom,  or  some 
presmnption  of  law  or  fact,  it  must  be  held  to  be  a  general  or  indefinite  hiring, 
and,  I  take  i^  the  law  as  to  such  a  contract  is  correctly  stated  in  Wood,  Mas- 
ter k  Servant,  272." 

The  quotation  from  Wood  is  as  follows : 

"With  us  the  rule  (different  from  the  English  rule)  is  inflexible  that  a  gen- 
eral or  indefinite  hiring  is  prima  facie  a  hiring  at  will,  and,  if  the  servant 
teAa  to  make  it  out  a  yearly  hiring,  the  burden  is  upon  him  to  establish  it  by 
proof.  A  hiring  at  so  much  a  day,  week,  or  year,  no  time  being  specified,  is  an 
indefinite  hiring  and  no  presumption  attaches  that  it  was  for  a  day  even,  but 
only  at  the  fixed  rate  for  whatever  time  the  party  may  serve.  It  is  competent 
tor  either  party  to  show  what  the  mutual  understanding  of  the  parties  was  in 
reference  to  the  matter,  but,  unless  their  understanding  was  mutual  that  the 
service  was  to  extend  for  a  certain  fixed  and  definite  period,  it  is  an  in- 
definite hiring  and  is  determinable  at  the  will  of  either  party.  ♦  ♦  ♦ 
Thus  it  will  be  seen  that  the  fact  that  compensation  is  measured  at  so  much 
a  day,  montli,  or  year  does  not  necessarily  make  such  hiring  a  hiring  for 
a  day,  month,  or  year,  but  in  all  such  cases  the  contract  may  be  put  an  end  to 
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by  either  party  at  any  time,  unless  the  time  is  fixed  and  a  recovery  had  at 
the  rate  fixed  for  the  services  actually  rendered." 

Following  in  the  same  line  is  the  case  of  The  Rescue  (D.  C.)  116 
Fed.  380,  in  which  Judge  McPherson,  of  the  Eastern  District  of  Penn- 
sylvania, holds  that : 

"In  the  absence  of  proof  of  any  settled  usage  or  custom  of  the  port,  an  en- 
gineer employed  for  a  vessel  at  a  certain  rate  of  wages  per  month,  without  any 
specified  term  of  service,  may  be  discharged  at  any  time,  either  during  or  at 
the  end  of  a  month,  without  previous  notice,  and  can  recover  wages  only  for 
the  time  actually  served." 

The  conditions  of  employment  and  the  terms  of  the  contracts  in 
these  two  cases  were  substantially  the  same  as  in  the  case  here. 

In  Edwards  v.  Seaboard  &  Roanoke  Railroad  Co.  et  al.,  121  N.  C. 
490,  28  S.  E.  137,  the  Supreme  Court  of  the  state  (Chief  Justice  Fair- 
cloth  delivering  the  opinion)  upholds  the  same  doctrine,  and  declares 
the  law  to  be  that: 

"Where  a  letter  from  an  employer  stated,  'You  have  been  appointed  gen- 
eral storekeeper  of  the  System,  to  take  effect  July  15th.  Your  salary  will  be 
$1,800  a  year' ;  and  the  appointee  entered  upon  his  duties  and  received  $150  per 
month  until  he  was  discharged — held,  that  the  contract  was  not  an  employment 
by  the  year,  the  reasonable  construction  of  the  contract  being  that  the  parties 
Intended  that  the  service  should  be  performed  for  the  price  that  should  aggre- 
gate the  gross  sum  annually,  leaving  the  parties  to  sever  their  relations  at 
will." 

We  might  cite,  almost  without  number,  decisions  in  the  American 
jurisdictions  to  the  same  effect,  but  we  do  not  deem  it  necessary.  We 
conclude,  therefore,  that  the  libelant  is  only  entitled  under  the  contract 
to  recover  of  the  respondent  compensation  at  the  rate  of  $80  per  month 
for  the  17  days  actually  serv^ed  in  July,  1906,  and  that  tlie  decree  of 
the  District  Court  should  be  modified  to  that  extent.  The  decree  is  re- 
versed and  the  case  remanded  to  the  District  Court  of  the  Eastern 
District  of  Virginia,  to  the  end  that  a  decree  in  harmony  with  the 
views  herein  expressed  may  be  entered. 

Reversed. 
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(155  Fed.  705.) 

CHRISTIAN  V.  FIRST  NAT.  BANK  OF  DEADWOOD,  S.  D.,  et  al. 

(Circuit  C^ourt  of  Appeals,  Eighth  Circuit    June  10,  1907.) 

No.  2,394. 

L  CJoNTRACTS— Equitable  Interpretation. 

When  a  contract  is  fairly  open  to  two  constructions,  it  is  legitimate  to 
adopt  the  one  which  equity  would  favor. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  11,  Contracts,  §  734.] 

2.  Same— Interpretation   When  One  Party  Responsible  fob  Terms  Em- 

ployed. 

If  there  be  doubt  as  to  the  true  meaning  of  a  written  contract,  and  one 
of  the  parties  be  responsible  for  the  terms  employed,  it  is  both  Just  and 
reasonable  that  it  should  be  construed  most  strongly  against  that  party. 

[Ed-  Note. — For  cases  in  point,  see  Ont  Dig.  vol.  11,  Contracts,  i  736.] 

3.  Bailment— Duties  of  Bailee  Without  Reward  Not  Lightly  Extended 

BY  Inference. 

Courts  are  indisposed  to  extend,  by  inference,  the  perils  of  an  unprofit- 
able trust;  and  so  it  is  that  every  bailee  without  reward  is  regarded  as 
having  assumed  the  least  responsibility  consistent  with  his  actual  un- 
dertaking. 

[Ed-  Note.— For  cases  in  point,  see  Cent.  Dig.  vol.  6,  Bailment,  S§  37-41.) 

4.  Escrows— Duties  of  Depositary— Conversion. 

Three  certificates  of  stock  in  a  mining  company,  indorsed  in  blank  and 
representing  shares  held  by  several  co-owners,  were  deposited  by  them  in 
a  bank  under  an  option  contract  of  sale  (fully  set  forth  in  the  opinion)^ 
containing  provisions  for  the  delivery  of  the  stock  to  the  purchaser  upon 
payment  of  the  purchase  price,  and  for  the  surrender  of  the  stock  to  the 
depositors  in  the  event  of  default  in  the  payment  of  the  purchase  price. 
The  purchaser  made  default,  and  one  of  the  depositors  then  called  upon 
the  bank  to  make  a  distribution  or  division  of  the  shares  represented  by 
the  certificates  among  the  depositors  according  to  their  respective  inter- 
ests, and  to  procure  from  the  mining  company  and  deliver  to  the  de- 
mandant a  separate  certificate  for  his  interest  The  bank  did  not  comply 
with  the  demand,  and  thereupon  the  demandant  sued  it  for  conversion. 
Held,  upon  full  consideration  of  the  terms  of  the  contract  and  of  the  rules 
of  interpretation  before  stated,  that  it  did  not  impose  upon  the  bank  the 
duty  of  distributing  or  dividing  the  stock  among  the  several  co-owners, 
or  of  procuring  for  and  delivering  to  each  a  separate  certificate  for  the 
shares  to  which  he  might  be  entitled,  as  between  himself  and  his  co- 
owners,  and  that  therefore  the  bank's  failure  to  comply  with  the  demand 
did  not  constitute  a  conversion  of  the  demandant's  interest  in  the  stock. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  South  Dakota. 

Carle  Whitehead  (Robert  C.  Hayes  and  William  B.  Shattuc,  on  the 
brief) ,  for  plaintiff  in  error. 

Xorman  T.  Mason  (Eben  W.  Martin,  on  the  brief),  for  defendants 
in  error. 

Before  SANBORN  and  VAN  DEVANTER,  Circuit  Judges,  and 
PHILIPS,  District  Judge. 

VAN  DEVANTER,  Circuit  Judge.  This  was  an  action  of  trover 
against  the  First  National  Bank  of  Deadwood,  S.  D.,  and  the  Oro 
Hondo  Gold  Mining  Company  for  the  alleged  conversion  of  a  large 
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number  of  shares  of  the  capital  stock  of  the  mining  company  claimed 
by  the  plaintiff,  Thomas  Christian.  At  the  trial,  which  was  to  a  jury, 
the  evidence,  without  any  conflict,  established  these  facts :  The  plain- 
tiff and  11  other  co-owners  of  less  than  the  entire  number  of  shares, 
represented  by  three  stock  certificates  issued  by  the  mining  company, 
deposited  the  certificates  with  the  defendant  bank  for  the  purposes  and 
upon  the  terms  named  in  the  following  agreement: 

(1)  This  envelope  contains  two  million,  one  hondred  and  twenty  thousand 
(2,120,000)  shares  of  the  capital  stock  of  the  Oro  Hondo  Mining  Company,  evi- 
denced by  certificates  as  follows,  to  wit:  Certificate  No.  19,  for  five  hundred , 
and  five  thousand  (505,000)  shares,  certificate  No.  20  for  seven  hundred  and 
fifty-seven  thousand  five  hundred  (757,500)  shares,  certificate  No.  21,  for  seven 
hundred  and  fifty-seven  thousand  five  hundred  (757,500)  shares,  of  the  par 
value  of  one  dollar  per  share;  which  said  certificates  of  stock  are  issued  to 
George  M.  Nix,  and  by  him  assigned  in  blank. 

(2)  One  million,  nine  hundred  nhiety-eight  thousand  eight  hundred  and 
eighty  (1,998,880)  shares  of  said  stock  belong  to  the  parties  named  below,  sign- 
ing this  escrow,  and  are  placed  by  the  undersigned  in  escrow  with  the  First 
National  Bank  of  Deadwood,  South  Dakota,  upon  the  following  terms  and 
conditions : 

(3)  All  of  said  stock  may  be  purchased  by  said  George  M.  Nix  for  the  sum  of 
ninety-nine  thousand  nine  hundred  and  forty-four  ($99,944.00)  dollars,  lees  a 
commission  of  ten  (10%)  per  cent  to  be  paid  to  said  George  M.  Nix  as  pay- 
ments are  made  upon  this  escrow. 

(4)  On  or  before  the  1st  day  of  April,  1903,  the  said  George  M.  Nix  or  his 
assigns  must  pay  all  of  the  parties  signing  this  escrow,  except  himself,  or  de- 
posit to  their  order  in  the  First  National  Bank  of  Deadwood,  South  Dakota, 
the  sum  of  twenty-two  thousand,  four  hundred  eighty-seven  and  forty  one- 
hundredths  ($22,487.40)  dollars,  and  shall  then  have  the  privilege  of  with- 
drawing twenty-five  (25%)  per  cent  of  said  stock  so  deposited  belonging  to  the 
signers  of  this  escrow,  four  hundred  ninety-nine  thousand  seven  hundred 
(499,700)  shares,  or  certificate  No.  19,  for  dye  hundred  and  five  thousand 
(505,000)  shares. 

(5)  Within  six  months  from  said  1st  day  of  April,  1903.  the  said  George  M. 
Nix  or  his  assigns  must  pay  thirty-seven  and  a  half  (37^/^%)  per  cent  of  eighty- 
nine  thousand,  nine  hundred  forty-nine  and  sixty  one-hundredths  ($89,949.60) 
dollars,  or  thirty-three  thousand  and  seven  hundred  thirty-one  and  ten  one- 
hundredths  ($33,731.10)  dollars,  and  may  then  withdraw  seven  hundred  forty- 
nine  thousand  and  five  hundred  and  fifty  (749,550)  shares  of  said  stock,  or 
certificate  No.  20  for  seven  hundred  fifty-seven  thousand  five  hundred  (757,500) 
shares  deposited  in  escrow. 

(6)  Within  one  year  from  the  said  1st  day  of  April,  1908,  said  George  M. 
Nix  or  his  assigns,  must  pay  thirty-seven  and  a  half  (37%%)  per  cent  of  said 
eighty-nine  thousand,  nine  hundred  forty-nine  and  sixty  one-hundredths  ($89,- 
949.60)  dollars,  or  thirty-three  thousand  seven  hundred  thirty-one  and  tai 
one-hundredths  ($33,731.10)  dollars,  and  may  then  withdraw  the  balance,  to 
wit:  Seven  hundred  forty-nine  thousand,  five  hundred  and  fifty  (749,550) 
shares  of  said  stock  so  deposited  in  escrow,  or  the  third  certificate.  No.  21,  for 
seven  hundred  fifty-seven  thousand,  five  hundred  (757,500)  shares  of  stock. 

(7)  It  is  understood  that  the  extra  one  hundred  twenty-one  thousand  one 
hundred  and  twenty  (121,120)  shares  of  stock  deposited  in  escrow  are  the 
property  of  George  M.  Nix,  the  certificates  having  erroneously  been  made  out 
for  a  larger  amount  of  stock  than  the  agreement  with  the  signers  of  this  es- 
crow calls  for,  by  reason  of  a  mistake  in  the  acreage  of  the  ground. 

(8)  In  case  said  George  M.  Nix  or  his  assigns  does  not  carry  out  the  con- 
ditions of  this  escrow  in  reference  to  work  to  be  done  on  said  ground,  as 
specified  in  the  contract  with  said  signers  of  the  escrow,  made  on  the  18th 
day  of  March,  1902,  or  payments  provided  for  herein  shall  not  be  made,  th&k 
ail  rights  under  this  escrow  shall  cease  and  determine,  and  said  parties  de- 
positing said  stock  may  withdraw  the  same  from  said  First  National  Bank  of 
Deadwood,  and  shall  be  the  owners  thereof  as  shown  by  the  schedule  marked 
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'Exhibit  A'  hereto  free  of  any  option  upon  the  same  by  the  said  George  M.  Nix, 
or  his  assigns. 

(9)  In  case  any  payments  shall  be  made  by  said  George  M.  Nix  or  his  assigns 
to  the  undersigned  parties  and  the  future  payments  proTided  for  herein  shall 
not  be  made,  then  all  rights  of  said  George  M.  Nix  or  his  assigns  to  any  fu- 
ture delivery  of  stock  shall  cease  and  the  undersigned  parties  may  withdraw 
said  stocl^  from  said  bank  as  above  provided. 

(10)  Time  is  of  the  essence  of  this  contract. 

(11)  All  moneys  deposited  with  said  bank  as  above  provided  shall  be  paid 
over  by  the  said  bank  to  the  several  parties  entitled  thereto  as  shown  by  the 
schedule  marked  'Exhibit  A'  hereto  attached  and  made  a  part  of  this  agree- 
ment 

(12)  In  case  any  of  said  payments  shall  not  be  made,  the  stock  shall  be  de- 
livered to  the  parties  named  in  said  Exhibit  A  and  be  the  property  of  said 
parties ;  twenty  shares  of  stock  to  be  delivered  for  each  dollar  to  be  paid  the 
said  parties. 

Dated  Deadwood,  South  Dakota,  this  16th  day  of  January,  1903. 

Exhibit  A. 
Each  payment  as  it  shall  be  made  shall  be  by  said  bank  apportioned  and 
paid  over  to  the  following  named  parties  or  deposited  to  the  credit  of  said 
parties  in  ^e  following  amount  to  wit : 

Name  of  Persons  to  Whom    1st  Payment  2d  Payment  3d  Payment 

Payments  are  to             Less  10%.  Less  10%.  Less  10%. 

be  Made.                   $22,487  40  $33,731  10  $33,731  10  Total. 

Susie  B.  Moore $   770  60  $  1,155  87  $  1,155  87  $  3,082  34 

Pat  J.  CKBrien 770  60  1,155  87  1,155  87  3,082  34 

Thomas  Burke  770  60  1,155  87  1,155  87  3,082  34 

James  Cusick    7,419  95  11,129  94  11,129  95  29,679  84 

Thomas  Christian 6,804  12  10,206  19  10,206  19  27,216  50 

B.  P.   Atkins 910  25  1,365  39  1,365  19  3,640  85 

Charles  Hegberg 455  10  682  76  682  77  1,820  63 

Ed  A.  Dryer 2,518  00  8,777  01  8,777  01  10,072  01 

Prank  Abt   498  60  747  90  747  90  1,994  40 

R,  H.  Purcell 498  60  747  90  747  90  1,994  40 

A.  D.   Wilson 615  83  923  75  923  76  2,463  34 

Charles  J.  Swanstrom 455  15  682  75  682  75  1,820  65 

George  M.  Nix 2,498  60  8,747  81  8,747  77  9,994  18 

The  agreement  was  signed  by  the  plaintiff  and  the  other  co-owners 
of  the  shares  intended  to  be  sold,  but  was  not  signed  by  Nix,  the  bank, 
or  the  mining  company. 

In  this  connection  it  may  be  observed  that  there  are  several  mistakes 
m  the  agreement,  which,  though  confusing  at  first,  are  obviated  when 
the  entire  instrument  is  considered.  The  number  of  shares  represented 
by  the  three  certificates  is  inaccurately  stated  as  2,120,000,  but  is  shown 
to  have  been  actually  2,020,000.  The  number  of  shares  owned  by  the 
plaintifiF  and  his  co-depositors  is  stated  as  1,998,880  and  also  as  1,998,- 
800;  the  former  being  correct.  Nix  is  spoken  of  as  owning  121,120 
shares,  but  the  true  number  appears  to  have  been  21,120.  In  Exhibit 
A,  Nix  is  named  as  if  he  were  one  of  those  among  whom  the  specific 
payments  of  $22,487.40,  $33,731.10,  and  $33,731.10  provided  for  in 
paragraphs  4,  5,  and  6  were  to  be  divided ;  but  a  computation  of  the 
amounts  there  apportioned  to  the  plaintiff  and  his  co-depositors  shows 
that  the  whole  of  these  payments  would  be  exhausted  before  reaching 
Nix's  name.  As  these  specific  payments  were  unquestionably  the  net 
purchase  price  of  the  shares  of  the  plaintiff  and  his  co-depositors,  after 
deducting  the  commission  allowed  to  Nix  by  paragraph  3,  and  as  the 
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last  line  of  Exhibit  A  must  be  regarded  as  a  mere  statement  of  Nix's 
commission,  the  rule  stated  in  paragraphs  8,  9,  and  12  for  measuring  the 
interests  of  the  plaintiflf  and  his  co-depositors  in  such  of  the  stock  as 
might  not  be  sold  is  not  well  expressed,  unless  it  was  intended  that  Nix 
should  have  a  commission  or  interest  in  such  shares  as  he  might  fail  to 
purchase,  which  is  both  improbable  and  contrary  to  the  provisions  of 
paragraphs  3,  8,  and  9.  It  was  doubtless  meant  that  the  plaintiff  and 
his  co-depositors  should  own  20  shares  of  the  stock  not  sold  for  each 
dollar  of  the  gross  purchase  price  not  paid  or  earned  as  a  commission. 

Pursuant  to  paragraph  4,  Nix  paid  the  first  installment  of  $22,487.- 
40,  being  25  per  cent,  of  the  gross  purchase  price,  less  a  corresponding 
proportion  of  his  commission,  and  withdrew  from  the  bank  certificate 
No.  19  for  505,000  shares.  The  time  for  paying  the  second  install- 
ment was  then  extended  to  January  1,  1904,  when  Nix  made  default 
and  so  lost  all  rights  to  further  avail  himself  of  the  option.  Thereupon 
the  plaintiff,  acting  independently  of  his  co-depositors,  made  a  demand 
of  the  bank,  which,  as  interpreted  by  his  counsel,  called  upon  the  bank 
to  surrender  the  original  certificates,  Nos.  20  and  21,  to  the  mining 
company,  to  cause  new  certificates  to  be  issued  in  such  manner  as  would 
permit  the  remaining  shares  to  be  divided  among  their  owners  accord- 
ing to  their  respective  interests,  and  then  to  deliver  to  the  plaintiff  a 
separate  certificate  for  his  portion.  The  demand  was  hot  complied 
with;  and,  if  the  bank  was  obligated  to  thus  divide  the  remaining 
shares  among  the  several  co-owners  and  to  deliver  to  each  a  separate 
certificate  for  his  portion,  the  circumstances  surrounding  the  demand 
were  such  that  the  bank  was  guilty  of  a  conversion  of  the  plaintiff's 
portion,  otherwise  compliance  with  the  demand  was  rightly  refused, 
and  there  was  no  evidence  of  a  conversion.  As  respects  the  mining 
company,  there  was  an  entire  absence  of  evidence  of  any  act  of  com- 
mission or  omission  on  its  part  violative  of  or  inconsistent  with  the 
rights  of  the  plaintiff. 

At  the  conclusion  of  the  evidence,  the  court  ruled  that  the  terms  of 
the  agreement  were  not  such  as  to  obligate  the  bank,  upon  Nix's  de- 
fault, to  divide  the  remaining  shares  among  the  several  co-owners,  and 
to  deliver  to  each  a  separate  certificate  for  his  portion,  but  merely  re- 
quired it  to  return  the  original  certificates,  Nos.  20  and  21,  to  the  plain- 
tiff and  his  co-depositors,  from  whom  they  were  received,  and  that  the 
plaintiff,  acting  independently  of  his  co-depositors,  was  not  entitled  to 
the  possession  of  them.  Under  the  court's  instruction,  the  jury  then  re- 
turned a  verdict  for  the  defendants,  and,  judgment  having  been  ren- 
dered thereon,  the  plaintiff  sued  out  the  present  writ  of  error. 

As  Nix,  who  owned  some  of  the  shares  represented  by  the  certifi- 
cates, assented  to  the  terms  of  the  agreement  by  accepting  some  of  its 
benefits,  and  as  the  bank  also  assented  thereto  by  accepting  the  duties 
of  depositary  thereunder,  the  decisive  question  presented  for  our  con- 
sideration is :  Did  the  agreement,  rightly  interpreted,  require  the  bank, 
upon  the  default  of  Nix,  to  divide  the  shares  represented  by  the  two 
remaining  certificates  among  the  several  co-owners  according  to  their 
respective  interests  and  to  procure  for  and  deliver  to  each  a  certificate 
representing  his  portion?    If  it  did,  it  not  only  enjoined  upon  the  de- 
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positary  duties  which  were  unusual,  but  also  attached  to  its  office  re- 
sponsibilities which  were  disproportionate  to  any  advantages  which 
could  reasonably  have  been  expected  to  accrue  to  it  therefrom.  There 
was  no  express  arrangement  for  its  compensation,  and  not  only  did 
paragraph  11  and  Exhibit  A  expressly  require  it  to  promptly  pay  over 
to  the  plaintiff  and  his  co-depositors  "all  moneys"  received  by  it  in 
payment  for  their  stock,  but  paragraphs  4,  5,  and  6  left  it  altogether 
uncertain  whether  any  of  the  moneys  would  even  pass  through  its 
hands,  should  Nix  avail  himself  of  his  option  to  purchase.  As  is  said 
by  Schouler,  in  his  work  on  Bailments  ([3d  Ed.]  §§  58,  63),  "the  courts 
are  indisposed  to  extend,  by  inference,  the  perils  of  an  unprofitable 
trust,"  and  "every  bailee  without  reward  ought  to  be  given  the  least 
trouble  consistent  with  his  actual  undertaking."  This  is  in  keeping  with 
the  rule  that,  when  a  contract  is  fairly  open  to  two  constructions,  it  is 
legitimate  to  adopt  the  one  which  equity  would  favor.  Washington, 
etc.,  Co.  V.  Coeur  d'Alene,  etc.,  Co.,  160  U.  S.  77, 101,  16  Sup.  Ct.  239, 
40  L.  Ed.  355. 

The  circumstances  surrounding  the  rnaking  of  the  agreement  were 
these:  The  certificates  had  been  issued  in  the  name  of  Nix  and  had 
been  by  him  assigned  in  blank.  They  were  in  the  possession  of  the 
plaintiff  and  his  co-depositors,  who  were  giving  Nix  an  option  to  pur- 
chase their  shares.  To  protect  each  party  against  any  intervening  act 
of  the  other,  as  also  for  tfieir  mutual  convenience,  it  was  deemed  proper 
to  place  the  certificates  in  the  custody  of  a  depositary  to  abide  the  ac- 
tion of  Nix  under  the  option  contract.  The  certificates  were  not  for- 
mally assigned  to  the  bank,  and  it  was  not  even  nominally  made  the 
owner  of  the  shares.  The  original  conditions  therefore  could  be  restor- 
ed, if  Nix  made  default,  by  a  mere  redelivery  of  the  certificates  to  those 
from  whom  they  were  received.  The  bank  was  in  no  better  position  to 
divide  the  shares  and  obtain  new  certificates  than  were  the  owners. 
Indeed,  its  place  of  business  was  at  Deadwood,  S.  D.,  and  the  mining 
company  was  a  Colorado  corporation,  whose  principal  offices,  including 
that  for  the  transfer  of  stock,  were  presumably  in  the  latter  state.  Thus 
the  situation  at  the  time  suggests  no  reason  why  the  bank  should  have 
been  charged  with  dividing  the  shares  and  obtaining  new  certificates, 
in  the  event  of  Nix's  default. 

The  language  of  the  agreement  is  that  of  the  plaintiff  and  his  co- 
depositors,  and,  if  there  be  any  doubt  as  to  its  true  meaning,  it  is  both 
just  and  reasonable  that  it  should  be  construed  most  stronglv  against 
them.  Noonan  v.  Kradley,  9  Wall.  (U.  S.)  394,  407,  19  L.  Ed.  757 ; 
Texas  &  Pacific  Ry.  Co.  v.  Reiss,  183  U.  S.  621,  626,  22  Sup.  Ct.  253, 
46  L.  Ed.  358 ;  Osborne  v.  Stringham,  4  S.  D.  593,  57  N.  W.  776. 

Of  course,  effect  must  be  given  to  the  intention  of  the  parties,  and, 
if  that  is  made  plain  and  certain  by  the  agreement,  every  part  of  it 
being  duly  considered,  the  considerations  and  rules  of  interpretation 
to  which  we  have  referred  are  without  application. 

Turning  to  the  agreement,  we  find  that,  in  respect  of  moneys  de- 
posited with  the  bank  in  payment  for  the  stock  of  the  plaintiff  and 
his  co-depositors,  it  is  directed  with  much  particularity,  in  paragraph 
11  and  Exhibit  A,  that  they  shall  be  "by  said  bank  apportioned" 
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among  and  paid  over  to  the  "several"  parties  entitled  thereto;  the 
amount  to  be  paid  to  each  being  precisely  stated.  But,  in  respect  of 
the  disposition  of  the  certificates  to  be  made  by  the  bank,  in  the  event 
of  Nix's  default,  it  is  said,  in  paragraph  8,  "said  parties  depositing 
said  stock  may  withdraw  the  same  from  said  First  National  Bank  of 
Deadwood,  and  shall  be  the  owners  thereof  as  shown  by  the  schedule 
marked  'Exhibt  A'  hereto."  And  in  paragraph  9.:  "The  imdersigned 
parties  may  withdraw  said  stock  from  said  bank  as  above  provided." 
These  paragraphs,  it  will  be  observed,  do  not  charge  the  bank  with 
the  division  of  the  shares  among  the  several  parties  entitled  to  them, 
but  plainly  contemplate  that  it  shall  merely  permit  the  depositors  to 
withdraw  what  they  deposited  with  it,  the  certificates.  Thus  a  dis- 
tinction is  reasonably  and  clearly  drawn  between  the  moneys,  which 
would  be  readily  capable  of  division  by  the  bank,  and  the  certificates, 
which  could  not  be  divided  without  the  assistance  of  the  mining  com- 
pany, over  which  the  bank  had  no  control.  And  that  it  was  intended 
that  the  bank  should  not  be  troubled  with  making  any  change  in  the 
certificates  is  further  indicated  by  the  fact  that  no  provision  was  made 
for  segregating  the  shares  of  Nix,  named  in  paragraph  7,  from  the 
others  during  the  life  of  his  option,  and  also  by  paragraph  4,  which 
authorized  the  bank  to  surrender  certificate  No.  19  for  505,000  shares 
upon  the  payment  of  the  purchase  price  of  499,700  shares,  and  by  para- 
graph 5,  which  authorized  it  to  surrender  certificate  No.  20  for  757,- 
500  shares  upon  the  payment  of  the  purchase  price  of  749,550  shares. 
Without  any  doubt  or  uncertainty,  the  several  paragraphs  and  pro- 
visions which  we  have  mentioned,  unless  modified  by  another,  con- 
templated that  the  bank  should  deliver  to  Nix  or  redeliver  to  the  de- 
positors, as  the  one  or  the  other  might  become  entitled  thereto,  the 
identical  certificates  deposited  with  it. 

We  are  thus  brought  to  paragraph  12,  upon  which  the  plaintiff 
chiefly  relies,  which  reads: 

"In  case  any  of  said  payments  shall  not  be  made,  the  stock  shall  be  de- 
livered to  the  parties  named  in  said.  Exhibit  A  and  be  the  property  of  said 
parties ;  twenty  shares  of  stock  to  be  delivered  for  each  dollar  to  be  paid  the 
said  parties." 

It  is  difficult  to  harmonize  this  paragraph  with  other  provisions  of 
the  agreement.  The  parties  named  in  Exhibit  A  are  not  identical 
with  those  authorized  by  paragraphs  8  and  9  to  withdraw  the  stock 
from  the  bank,  upon  the  default  of  Nix,  for  he  is  not  one  of  the  lat- 
ter, and  yet  is  named  in  Exhibit  A.  Again,  while  other  paragraphs 
show  unmistakably  that  he  was  not  to  have  any  right  to  any  of  the 
stock  of  the  plaintifiF  and  his  co-depositors,  save  as  he  should  pay 
for  it,  this  paragraph,  if  given  full  effect  as  it  is  written,  would  en- 
title him,  in  the  present  situation,  to  149,911.60,  or  possibly  149,916, 
shares  of  their  stock  without  pay. 

It  is  apparent,  we  think,  that  resort  must  be  had  to  interpretation 
to  remove  the  doubt  and  uncertainty  cast  upon  the  meaning  of  the 
agreement  by  this  paragraph.  While  the  reference  to  Exhibit  A 
seemingly  includes  Nix  among  those  to  whom  the  stock  was  to  be 
delivered,  what  follows  equally  indicates  that  he  is  not  included,  for 
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it  says  "twenty  shares  of  stock  to  be  delivered  for  each  dollar  to  be 
paid  the  said  parties."  He  had  no  interest  in  the  stock  to  be  sold  and 
was  not  one  of  those  to  be  paid.  Although  entitled  to  a  commission 
of  10  per  cent,  on  the  gross  purchase  price,  in  the  event  and  to  the 
extent  that  he  availed  himself  of  the  option  to  purchase,  he  was  plain- 
ly not  entitled  to  any  commission  or  payment  in  respect  of  stock  not 
sold.  The  reference  to  Exhibit  A  must  therefore  be  understood  as 
not  including  him,  and  therefore  as  directing  a  delivery  to  the  other 
parties  named  in  the  exhibit,  who  are  identical  with  those  designated 
in  paragraphs  8  and  9  as  the  "parties  depositing  the  said  stock"  and 
"the  undersigned  parties."  This  view  is  also  strengthened  by  the  fact 
that  the  measure  so  prescribed  for  determining  the  interest  of  the 
depositors  in  the  stock  not  sold — ^that  is,  20  shares  for  each  dollar  to 
be  paid — is  the  precise  rate  at  which  the  gross  purchase  price  was 
fixed,  for  by  paragraphs  2  and  3  the  depositors  agreed  to  sell  to  Nix 
their  1,998,880  shares  for  $99,944. 

Unlike  the  provisions  relating  to  the  disposition  of  moneys  paid 
into  the  bank,  this  paragraph  does  not  in  terms  direct  an  apportion- 
ment among  the  depositors,  but  only  the  delivery  of  the  stock  to 
"the  parties  named  in  said  Exhibit  A" — meaning  the  depositors.  It 
does  not  say  that  the  stock  shall  be  delivered  to  them  severally,  or 
that  20  shares  shall  be  delivered  to  each  for  each  dollar  to  be  paid  to 
him,  but  simply  refers  to  them  in  a  collective  way  as  do  paragraphs 
8  and  9.  But,  as  there  would  necessarily  be  more  than  enough  stock 
to  fill  the  measure  of  20  shares  for  each  dollar  to  be  paid  to  the  de- 
positors, and  as  the  excess  would  necessarily  be  all  or  part  of  the  21,- 
120  shares  owned  by  Nix  as  stated  in  paragraph  7,  it  is  urged  that 
it  could  not  have  been  intended  that  his  shares  should  be  delivered  to 
the  depositors  or  become  their  property,  and  therefore  that  it  must 
have  been  intended  that  the  bank  should  divide  the  stock  and  procure 
for  and  deliver  to  the  several  owners  new  certificates  representing  the 
shares  to  which  they  would  be  respectively  entitled.  There  is  some 
color  for  the  contention,  but  we  think  it  is  not  sound.  Of  course, 
it  was  not  intended  that  the  depositors  should  become  the  owners  of 
Nix's  shares  any  more  than  that  he  should  become  the  owner  of  theirs 
without  pay ;  but  it  does  not  follow  that  the  original  certificates  repre- 
senting the  shares  of  both  were  not  to  be  redelivered  to  the  depositors 
from  whom  they  were  received.  He  had  assented  to  the  inclusion  of 
his  shares  in  these  certificates,  had  indorsed  upon  the  latter  an  assign- 
ment in  blank,  and  had  intrusted  them  to  the  possession  and  keeping 
of  the  depositors  before  they  were  delivered  by  the  latter  to  the  bank. 
He  dso  assented  to  the  terms  of  the  agreement,  although  it  con- 
tained no  provision  for  the  delivery  to  him  of  his  shares  save  as  he 
might  by  making  the  prescribed  payments  become  entitled  to  the 
original  certificates.  In  these  circumstances,  it  is  quite  reasonable 
to  believe  that  he  was  content  to  look  to  the  depositors,  to  whom  alone 
the  agreement  directs  a  redelivery,  for  a  segregation  of  his  stock  in 
the  event  that  through  his  default  the  certificates  should  be  returned 
to  them.  Had  there  been  a  purpose  to  impose  upon  the  bank  the 
unusual  duty  of  dividing  the  stock  and  procuring  for  and  delivering 
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to  the  several  owners  new  certificates  for  the  shares  to  which  they 
would  be  respectively  entitled,  it  doubtless  would  have  been  plainly 
stated ;  but,  as  such  an  intention  is  not  expressed,  or  even  necessarily 
implied,  we  think  the  considerations  and  rules  of  interpretation  be- 
fore mentioned  require  that  whatever  doubt  or  uncertainty  may  exist 
in  that  regard  should  be  resolved  in  favor  of  the  bank,  and  that  it 
must  be  held  that  no  such  duty  was  imposed. 

Our  conclusion  is  that  the  plaintiff  was  not  entitled  to  demand  that 
the  bank  divide  the  remaining  stock  among  the  several  co-owners, 
or  that  it  deliver  to  him  alone  the  remaining  certificates,  and  that  there- 
fore no  conversion  was  shown,  and  a  verdict  against  him  was  rightly 
directed. 

The  judgment  is  accordingly  affirmed. 


(155  Fed.  712.) 

BELL  V.  NORTH  AMERICAN  COAL  &  COKE  CO. 

(Circuit  Court  of  Appeals,  Sixth  Circuit.    June  18,  1907.    On  Rehearing, 

October  15,  1907.) 

No.  1,636. 

!•  Waste— Natube  of  Remedy— Equity. 

Equity  has  Jurisdiction  of  a  suit  to  restrain  waste  by  the  cutting  and 
removal  of  valuable  timber,  and  incidentally  for  an  accounting  for  waste 
already  committed. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  48,  Waste,  S  16.] 

2.  Advebse  Possession— Possession  by  Tenant— Extent. 

When  a  tenant  is  placed  in  possession  of  a  definite  part  of  a  larger  tract  of 
land,  the  possession  will  not  avail  the  landlord  beyond  the  part  so  claimed 
and  held ;  but,  if  one  claiming  under  an  assurance  of  title  defining  bound- 
aries place  a  tenant  In  possession  without  limiting  him  to  any  definite 
part,  the  tenant's  possession  will  extend  to  the  landlord's  boundaries,  al- 
though the  land  actually  occupied  Is  but  a  small  part  of  the  whole. 

[Ed.  Note. — For  cases  In  point,  see  Cent.  Dig.  vol.  1,  Adverse  Possession, 
§  585.] 

3.  Same— Tennessee  Statute. 

Under  Shannon's  Code  Tenn.  S  4456,  possession  of  land  under  assurance 
of  title,  if  continued  for  seven  years,  operates  not  only  to  bar  an  action 
on  a  superior  title,  but  to  devest  that  title  and  vest  it  In  the  adverse  hold- 
er; but,  on  the  other  hand,  possession  without  color  of  title  continued  for 
seven  years  gives  a  mere  right  to  defend  against  the  title  so  long  as  the 
possession  is  actual  and  continuous,  under  section  4458,  which  provides 
that  no  person  shall  have  any  action  for  any  lands,  but  within  seven  years 
after  the  right  of  action  has  accrued,  and  such  right  is  lost  the  moment 
the  possession  Is  abandoned.  Hence,  under  such  statute  as  construed  by 
the  Supreme  Court  of  the  state,  where  one  In  possession  of  land  without 
color  of  title  attorned  to  another  who  had  made  entry  from  the  state 
of  a  definite  tract,  including  his  own,  and  agreed  to  hold  possession  of  the 
whole  for  his  landlord,  the  effect  was  an  abandonment  of  his  own  posses- 
sion, and  from  that  time  his  possession  was  that  of  his  landlord  and 
referable  to  the  entry,  and  extended  to  the  whole  tract,  although  there 
was  no  extension  of  his  actual  inclosure. 

[Ed.  Note. — State  laws  as  rules  of  decision  in  federal  courts,  see  notes 
to  Wilson  V.  Perrin,  11  C.  C.  A.  71 ;  Hill  v.  Hite,  29  C.  C.  A.  553.] 

On  Rehearing. 

4.  Public  Lanbs— Entry  of  State  Lanbs— Tennessee  Statute. 

Tlie  provision  of  Acts  Tenn.  1824,  c.  22,  §  6,  making  unlawful  an  entry 
of  state  land  on  which  another  resided  or  which  was  occupied  by  him. 


Digitized  by 


Google 


BELL  V.  NORTH   AMERICAN  COAL  A  COKE  CO.  61 

unless  he  was  given  30  days*  notice,  was  intended  solely  for  the  protec- 
tion of  the  occnpier,  by  enabling  bim  to  exercise  his  prior  right  to  enter 
the  land ;  and  an  entry  made  without  giving  such  notice  to  an  occnpier 
of  part  of  the  land  is  void  only  as  to  such  part  The  notice  might,  more- 
over, be  waived  by  an  occupier,  and  was  so  waived  In  a  case  where  for  a 
valuable  consideration  he  agreed  to  attorn  to  the  entryman  and  hold  pos- 
session for  him  until  the  grant  was  secured. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Tennessee. 

John  F.  McNutt,  for  defendant  in  error. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit  Judges. 

LURTON,  Circuit  Judge.  This  is  a  bill  to  restrain  trespass  and 
quiet  title  to  a  large  tract  of  mountain  land  lying  in  Cumberland  coun- 
ty, Tenn.  The  complainant  asserted  title  and  possession  of  the  lands 
included  in  several  grants  issued  originally  to  Thomas  B.  Eastland, 
under  whom  by  mesne  conveyances  the  complainant  claimed.  These 
grants  were  from  the  state  of  Tennessee,-  and  bore  date  of  1836.  The 
bill  averred  that  the  defendant.  Bell,  claimed  the  lands  included  within 
grants  Nos.  12,758,  12,769,  12,770,  and  12,771,  being  junior  grants, 
within  the  boundaries  of  senior  grants  to  Eastland.  It  was  averred 
that  the  defendant  was  trespassing  by  cutting  valuable  timber  and 
removing  same  to  the  irreparable  injury  of  the  lands.  It  also  charged 
that  the  defendant  was  insolvent.  The  answer  disclaimed  any  title 
or  interest  in  the  lands  claimed  by  complainant  outside  the  limits  of 
grant  No.  12,771,  issued  May  26,  1874,  to  defendant,  containing,  by 
survey,  1,077  acres.  It  denied  that  the  complainant  had  any  pos- 
session of  the  lands  inside  said  grant,  denied  that  he  was  now  or  had 
been  cutting  timber  from  said  land  "for  a  long  time,"  and  denied  in- 
solvency. The  answer  asserted  an  actual  adverse  possession  of  the 
lands  within  said  grant  beginning  at  date  of  its  survey  made  in  March, 
1872,  and  pleaded  and  relied  upon  the  Tennessee  statute  of  limita- 
tions of  seven  years.  The  court  below  found  that  jurisdiction  existed 
because  of  the  repeated  trespasses  of  the  defendant,  and  that  the  title 
of  the  complainant  was  the  superior  title  to  the  lands  included  within 
the  grant  to  defendant  of  1874,  except  as  to  a  parcel  of  100  acres 
inside  of  said  grant,  designated  as  the  "Bolin  Survey,"  which  said  100 
acres  had  been  held  adversely  for  more  than  seven  years  under  color 
of  title  by  said  Bolin  or  those  who  held  under  him. 

There  was  evidence  showing  that  the  defendant  had  cut  and  removed 
valuable  timber  from  the  lands  included  within  his  junior  grant.  The 
extent  of  this  cutting  does  not  appear,  but  sufficient  is  shown  to  justify 
the  assumption  of  jurisdiction  for  the  purpose  of  enjoining  trespass 
and  an  accounting.  The  case  on  its  facts  falls  within  Peck  v.  Ayers 
&  Lord  Tie  Co.,  116  Fed.  273,  53  C.  C.  A.  551. 

Complainant's  title,  being  under  the  elder  grants,  must  prevail,  un- 
less, through  adverse  possession  under  his  junior  grant,  the  latter  has 
become  the  better.  Beyond  the  possession  called  the  "Bolin  posses- 
sion" neither  party  has  had  any  such  open,  notorious,  and  continuous 
adverse  possession  within  the  interlap  of  the  conflicting  grants  as  will 
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aflfect  the  results.  The  case  must  turn  here,  as  it  did  below,  upon 
the  extent,  character,  and  eflfect  of  the  Bolin  possession.  The  facts, 
as  we  find  them,  which  bear  upon  this  possession,  are  these:  Under 
an  entry  made  March  14,  1872,  by  one  Jackson,  assignor  of  Bell,  the 
latter  made  a  survey  preliminary  to  applying  for  a  grant.  Upon  this 
survey,  dated  March  18,  1872,  a  grant  duly  issued  to  Bell,  dated  May 
26,  1874,  for  1,077  acres,  more  or  less,  being  the  grant  imder  which 
Bell  claims  title.  This  grant  overlaps  parts  of  two  of  complainant's 
Eastland  grants.  When  Bell  made  this  survey  he  found  one  Samuel 
Bolin  living  within  the  lines  of  his  survey.  Bolin  had  a  house  and 
bam,  an  orchard  of  grown  apple  trees,  and  about  15  or  20  acres  in 
cultivation.  The  precise  beginning  of  Bolin's  occupation  is  not  shown, 
but  enough  appears  to  show  that  Bolin  had  lived  upon  his  occupation, 
claiming  and  holding  it  for  himself  for  as  much  as  10  to  15  years. 
The  evidence  seems  to  establish  that  his  original  possession  was  taken 
under  a  parol  arrangement  with  one  Brown,  who  claimed  to  own  lands 
in  the  vicinity.  It  turned  out,  however,  that,  if  this  was  so,  Bolin  did 
not  plant  himself  upon  any  land  claimed  or  owned  by  Brown,  and 
it  is  certain  he  had  no  deed  er  other  instrument  from  Brown  or  any 
one  else  which  would  constitute  color  of  title  under  the  Tennessee 
statute  of  limitations.  When  Bell  found  Bolin  within  the  Jackson 
entry  and  within  the  lines  of  his  survey,  he  made  an  arrangement  with 
him  by  which  he  attorned  to  Bell  and  agreed  to  hold  for  Bell  the  en- 
tire body  of  land  described  by  the  Bell  survey  and  perfect  Bell's  title 
for  him.  Bell,  upon  his  part,  agreed  that  when,  through  such  pos- 
session, his  title  should  be  made  good,  he  would  for  a  nominal  con- 
sideration convey  to  Bolin  100  acres,  which  should  include  his  occu- 
pation. That  Bolin  might  know  the  lines  of  the  100  acres,  it  was 
then  run  out  and  a  certificate  of  survey,  made  and  signed  by  him  as 
surveyor,  given  to  Bolin.  Bolin's  possession  covered  lands  within  each 
of  the  two  adjacent  grants  of  complainant  which  constitute  its  su- 
perior legal  title.  The  learned  circuit  judge  seemed  to  doubt  the 
scope  of  the  agreement  between  Bell  and  Bolin,  but  we  find  from  the 
direct  testimony  of  Bell  and  the  subsequent  admissions  of  Bolin,  now 
dead,  that  the  distinct  understanding  of  both  parties  was,  as  we  have 
stated  it  above,  and  that  from  that  time,  the  date  being  fixed  by  date 
of  the  survey  in  March,  1872,  Bolin  held  and  claimed  to  be  holding 
the  Bell  grant  for  Bell,  and  that  when  Bell's  title  should  be  made  good 
he  was  to  have  a  deed  to  100  acres.  When  a  tenant  is  placed  in  pos- 
session of  a  definite  part  of  a  larger  tract  of  land,  the  possession  will 
not  avail  the  landlord  beyond  the  part  so  claimed  and  held.  If,  how- 
ever, one  claiming  under  assurance  of  title  defining  boundaries,  place 
a  tenant  in  possession  without  limiting  him  to  any  definite  part,  the 
tenant's  possession  will  extend  to  the  landlord's  boundaries,  although 
the  land  actually  occupied  will  be  but  a  small  part  of  the  whole.  Treece 
V.  American  Ass'n,  122  Fed.  598,  58  C.  C.  A.  266 ;  Ross  v.  Cobb,  ^ 
Yerg.  (Tenn.)  463;  Massengill  v.  Boyles,  11  Humph.  (Tenn.)  113; 
and  Elliott  v.  Pearl,  10  Pet.  443,  9  L.  Ed.  475.  But  it  is  said  that 
before  Bolin  attorned  to  Bell  he  had  for  more  than  seven  years  been 
in  the  open,  continuous,  and  adverse  possession  of  some  10  to  20  acres 
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of  this  land,  and  that  he  did  not  after  agreeing  to  hold  for  and  under 
Bell  extend  his  actual  possession  beyond  his  original  occupation,  and 
that  for  this  reason  his  subsequent  possession  as  Bell's  tenant  did  not 
inure  to  Bell's  benefit  beyond  the  inclosures.  The  argument  is  that 
Bolin  had  already  acquired  a  defensive  right  of  possession  to  the  land 
actually  inclosed  by  virtue  of  the  second  section  of  the  Tennessee  act 
of  1819,  now  section  4468,  Shannon's  Tenn.  Code,  which  provides  that : 

**No  person,  or  anyone  clalmiug  under  him,  shall  have  any  action,  either  at 
law  or  in  equity,  for  any  lands,  tenemaits,  or  hereditaments,  but  within  seven 
jears  after  the  right  of  action  has  accrued." 

A  possession  without  color  of  title,  though  continued  for  seven  years, 
does  not  vest  title,  but  is  a  mere  right  to  defend  against  the  title  so 
long  as  the  possession  is  actual  and  continuous,  and  it  is  lost  the  mo- 
ment possession  is  abandoned.  Marr  v.  Gilliam,  1  Cold.  (Tenn.)  490, 
510;  Crutsinger  v.  Catron,  10  Humph.  (Tenn.)  24.  On  the  other 
hand,  possession  under  assurance  of  title  defining  the  metes  and  bounds 
extends  the  possession  to  the  bounds,  and,  if  continued  for  seven  years, 
operates  not  only  to  bar  an  action  by  the  superior  title,  but  to  divest 
that  title  and  vest  it  in  the  adverse  holder.  Shannon's  Tenn.  Code, 
§  4456 ;  Bleidom  v.  Pilot  Mountain  C.  &  M.  Co.,  89  Tenn.  166,  15 
S.  W.  737;  Tenn.  &  Pacific  Ry.  v.  Mabry,  85  Tenn.  47,  1  S.  W.  511. 
It  is  well  settled  by  the  Tennessee  decisions  that,  if  one  go  into  pos- 
session under  color  of  title  and  hold  for  seven  years,  and  thereafter 
acquire  an  assurance  of  title  to  a  larger  tract  which  includes  the  small- 
er, a  possession  continued  within  die  bounds  of  the  smaller  parcel, 
without  an  extension  outside  of  its  limits,  will  not  be  a  possession  un- 
der the  new  grant  or  other  assurance  of  title.  In  such  case  a  continual 
possession  will  be  referable  to  the  original  assurance  of  title  only.  The 
reason  is  that,  so  long  as  the  adverse  possessor  confines  himself  to  the 
limits  of  the  smaller  parcel  to  which  he  has  acquired  title  by  adverse 
possession  under  color,  there  would  be  no  actual  invasion  of  the  title 
and  right  of  the  superior  title  to  the  lands  outside  of  that  parcel,  but 
a  possession  consistent  with  the  adverse  possessor's  legal  rights.  Smith 
V.  Lee,  1  Cold.  (Tenn.)  549,  552-3;  Peck  v.  Houston,  5  Lea,  227; 
Coal  Creek  Co.  v.  Ross,  12  Lea,  1,  9 ;  Bon  Air  Coal  Co.  v.  Parks,  94 
Tenn.  263,  29  S.  W.  130.  But  this  principle  is  not  applicable  when 
the  original  adverse  possession  of  the  smaller  parcel  was  not  under 
an  assurance  of  title  defining  metes  and  bounds.  Bolin  did  not  be- 
come vested  with  any  title  by  reason  of  his  occupation  before  Bell's 
grant  issued.  He  had  at  most  a  mere  naked  possessory  right  which 
would  be  lost  by  abandonment.  When,  therefore,  he  ceased  to  claim 
for  himself  and  attorned  to  Bell,  and  there  was  no  reason  why  he 
should  not  do  so,  however  great  his  folly  in  building  up  a  title  for 
another  when  he  might  have  ripened  a  title  for  himself  by  taking  out 
a  grant  or  obtaining  some  assurance  purporting  to  convey  title,  Bo- 
lin's  possession  became  thereafter  the  possession  of  Bell,  and,  from  the 
date  of  Bell's  subsequent  grant,  a  possession  of  the  entire  grant,  al- 
though there  was  no  extension  of  his  actual  inclosure.  This  distinc- 
tion, whether  a  good  one  or  a  bad  one,  is  clearly  the  law  of  Tennessee, 
and  was  made  and  enforced  in  the  case  of  Bon  Air  Coal  Co,  v.  Parks, 
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cited  above.  In  that  case,  as  in  this,  the  defendant.  Parks,  went  origi- 
nally into  possession  of  a  part  of  the  land  in  litigation,  not  under  color 
of  title,  but  as  a  mere  trespasser,  and  inclosed  and  cultivated  some  40 
or  50  acres  for  more  than  seven  years.  He  then  made  an  entry  of 
1,175  acres,  which  include  this  original  occupation  and  remained  in 
possession  under  this  entry,  without  extending  his  actual  possession, 
for  another  period  of  more  than  seven  years,  when  he  obtained  a  grant. 
A  possession  under  an  entry,  although  not  an  assurance  of  title,  will, 
if  sufficiently  definite  to  point  out  the  land  intended  to  be  appropriated, 
be  protected  under  the  second  section  of  the  act  of  1819  (Shannon's 
Code,  §  4458),  to  the  extent  of  its  calls.  Ramsey  v.  Monroe,  3  Sneed 
(Tenn.)  329. 

As  tiie  defendant  in  the  Bon  Air  Case  had  not  had  possession  long 
enough  under  his  grant  to  avail  him  unless  he  could  connect  his  pos- 
session under  his  entry,  the  question  arose  whether  he  had  had  any 
possession  under  that  entry  outside  of  his  actual  possession  which 
would  avail  him  as  a  defense.  For  the  complainant  it  was  contended, 
there  as  here,  that  defendant  had  never  extended  his  possession  be- 
yond his  original  inclosures,  and  that  when  he  took  out  his  entry, 
which  included  his  original  inclosures,  he  had  acquired  a  right  of  pos- 
session and  could  not  have  been  ejected  by  the  owner  of  the  title.  But 
it  was  held  that,  as  the  prior  possession  had  not  been  under  color  of 
title  or  any  document  defining  the  limits  of  his  possession,  his  subse- 
quent possession  would  be  referable  to  his  entry  and  be  a  possession 
coextensive  with  the  limits  defined  by  that  entry,  and  the  case  dis- 
tinguished from  the  cases  relied  upon  to  prevent  such  a  result  by  the 
fact  that  in  each  of  them  the  prior  possession  dad  been  imder  color  of 
title.  This  case  is  indistinguishable  in  principle  from  the  one  at  bar, 
and  must  be  controlled  by  it. 

The  result  is  that  the  decree  of  the  court  below  must  be  reversed, 
with  direction  to  dismiss  the  bill. 

On  Rehearing. 

This  case  comes  on  now  upon  a  petition  to  rehear.  Acts  Tenn.  1824, 
c.  22,  §  6,  provides  as  follows : 

"Be  it  enacted,  that,  hereafter,  It  shall  not  be  lawful  for  any  person  to  en- 
ter any  land,  in  any  of  the  entry-takers*  offices,  established  by  the  act  to  which 
this  is  a  supplement,  on  which  land  another  resides,  or  cultivated  by  another, 
until  such  person  shall  have  given,  in  writing,  at  least  thirty  days'  previous 
notice,  to  the  person  residing  on,  or  cultivating,  said  land,  of  his  Intention  to 
enter  the  same ;  and  any  entry  made,  or  grant  obtained,  contrary  to  the  pro- 
visions of  this  section,  shall  be  utterly  void  in  law  and  equity." 

It  is  now  insisted  that  no  notice  was  given  to  Bolin  as  occupier  in 
possession  at  the  date  of  the  entry  and  survey  upon  which  Bell's 
grant  issued,  as  required  by  the  act  quoted  above,  and  for  this  reason 
Bell's  grant  is  null  and  void.  The  whole  purpose  of  the  act  of  1824 
was  to  apprise  the  occupier  of  an  intention  of  entering  the  land,  that 
he  might  avail  himself  of  his  right  to  secure  it  to  himself  by  making 
first  entry.  Wilson  v.  Hudson's  Lessee,  8  Yerg.  (Tenn.)  398,  410. 
Neither  does  the  object  or  the  purpose  of  the  act  require  that  the 
grant  shall  be  held  void  to  any  greater  extent  than  the  actual  occupa- 
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tion  existing  at  the  time  of  the  entry.  It  is  therefore  well  settled  that 
an  occupier  without  color  of  title  is  protected  by  the  act  of  1824  only 
to  the  extent  of  the  land  actually  occupied  and  inclosed,  and  that  the 
grant  is  perfectly  valid  outside  of  such  occupancy.  Den  v.  Nixon,  10 
Yerg.  (Tenn.)  518;  Horn  v.  Childress,  Meigs  (Tenn.)  102;  Smith 
V.  Lee,  1  Cold.  (Tenn.)  549;  Peck  v.  Houston,  5  Lea  (Tenn.)  227, 
230.  Nevertheless,  if  the  Bell  grant  is  void  to  the  extent  of  Bolin's 
actual  occupancy,  he  must  fail  in  his  defense,  for  he  has  had  no  actual 
occupation  outside  of  the  Bolin  occupancy.  There  is  no  evidence  of 
a  written  notice  to  Bolin  of  intent  to  enter  the  land  included  in  Bolin's 
indosure;  but  there  is  abundant  evidence  that  Bolin  knew  that  Bell 
was  making  a  survey  with  a  view  to  either  exclude  his  inclosed  land 
from  an  entry  made  or  to  be  made  for  Jackson,  and  that  with  this 
knowledge  that  he  made  an  agreement  with  Bell  by  which  his  occu- 
pancy was  to  be  included  in  the  entry  gn:ant,  and  by  which  he  was  to 
remain  in  possession  and  hold  the  entire  grant  for  Bell.  The  re- 
quirement of  the  act  of  1824,  as  well  as  of  subsequent  acts  upon  the 
same  subject,  that  one  proposing  to  make  an  entry  of  public  lands 
shall  give  30  days'  written  notice  of  his  intent  to  any  person  in  actual 
occupation,  being  exclusively  for  the  benefit  of  the  occupier,  may  be 
waived  by  him.  Wilson  v.  Hudson  and  Horn  v.  Childress,  both 
cited  above.  The  facts  disclosed  by  this  transcript  make  a  plain  case 
of  waiver  of  written  notice. 

The  evidence  does  not  make  it  clear  whether  Bolin's  attornment  to 
Bell  was  made  before  or  after  the  Jackson  entry.  The  Bell  grant 
recites  the  Jackson  entry  as  having  been  made  March  14,  1872,  and 
tiie  survey  as  made  March  18,  1872.  But  it  is  plain  a  survey  was  made 
prior  to  Jackson's  entry,  for  the  land  entered  is  described  precisely  as 
in  the  grant.  Counsel  for  the  North  American  Coal  Company,  in  their 
CM-iginal  brief,  took  the  position  that  the  entry  was  not  in  fact  made 
until  after  a  survey  by  Bell.  This  they  concluded  from  a  correspond- 
ence of  the  description  in  the  entry  with  that  in  the  survey  and  from 
the  fact  that  the  survey  of  100  acres  for  Bolin  made  by  Bell  describes 
this  100  acres  as  being  within  an  earlier  entry  made  by  Armstrong 
Martin,  and  does  not  mention  or  refer  to  any  entry  made  by  Jackson. 
In  this  conclusion  we  concur.  The  certificate  of  survey  given  by  Bell 
to  Bolin  is  not  dated,  and  we  infer  that  prior  to  the  actual  date  of 
Jackson's  entry  Bell  made  his  survey  for  an  entry  to  be  made  by 
Jackson,  and  at  the  same  time  ran  out  100  acres  for  Bolin,  which  in- 
cluded Bolin's  occupancy.  Subsequently  Jackson's  entry  was  made, 
and  then  a  certificate  of  survey  from  the  lines  previously  run  was 
filed,  in  order  to  comply  with  the  statute  and  procure  a  grant.  We 
therefore  conclude  that  prior  to  Jackson's  entry  Bolin  was  apprised 
that  Bell's  purpose  in  making  a  survey  was  to  enter  the  lands  surveyed 
in  Jackson's  name.  Bell  testified  that  his  purpose  was  to  exclude  from 
Jadcson's  proposed  entry  all  lands  which  he  should  find  actually  oc- 
cupied by  a  settler.  That  he  would  have  excluded  Bolin's  occupancy, 
but  for  the  agreement  he  made  with  him,  there  is  no  reason  to  doubt. 
That  agreement  was  conditional  upon  his  obtaining  an  assignment 
from  Jackson  of  the  entry  to  be  made  in  his  name,  that  Bolin  should 
remain  upon  and  hold  under  Bell  until  Bell's  title  should  become 
84C.C.A.— « 
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the  best  title,  and  that  also  Bolin  would  pay  him  a  small  agreed  sum 
as  his  proportion  of  the  expense  of  the  survey.  Bolin  from  the  time 
of  that  agreement  held  continuously  for  Bell  for  a  period  of  more  than 
seven  years  after  date  of  Bell's  grant  and  before  suit  brought  This 
agreement  induced  BqU  to  include  Bolin's  occupancy  with  the  entry 
and  grant  under  which  he  claims,  and  also  induced  him  to  go  on  and 
obtain  an  assignment  from  Jackson  of  his  entry,  and  to  obtain  a 
grant,  and  finally  to  convey  to  Bolin's  heirs  65  acres,  including  Bolin's 
occupancy,  after  Bolin's  possession  had,  as  he  supposed,  ripened  his 
title  under  his  junior  grant.  That  he  conveyed  only  65  acres,  instead 
of  100  acres,  to  Bolin's  heirs,  is  of  no  consequence  to  the  defendant  in 
error  here.  He  justifies  his  breach  of  good  faith  by  claiming  that  Bolin 
did  not  pay  him  the  whole  of  the  little  sum  that  he  owed  as  his  propor- 
tion of  tiie  cost  of  the  survey  of  the  100  acres.  He  may  not  be  clear  of 
liability  to  Bolin's  heirs  for  his  failure  to  convey  the  remainder  of  the 
100  acres  he  agreed  to  convey.  But  that  may  be  set  on  one  side  as  of 
no  moment  in  this  case;  Bolin's  heirs  not  being  before  the  court 
This  agreement  made  by  Bolin  with  the  knowledge  of  the  purpose  of 
Bell  to  procure  a  grsnt  which  would  include  his  occupancy  operates 
as  an  estoppel,  and  in  law  was  a  waiver  of  the  written  notice  re- 
quired under  the  act  of  1824.  If  thereby  Bolin  estopped  himself  to 
rely  upon  want. of  notice  as  a  defense  against  Bell's  subsequently  ac- 
quired title,  it  is  plain  that  third  persons  can  stand  in  no  better  posi- 
tion. 

Upon  another  ground  the  result  would  be  the  same.  The  agree- 
ment between  Bell  and  Bolin,  in  substance  and  legal  effect,  was  a  sale 
of  his  occupant  right  upon  a  sufficient  consideration,  and  operated  to 
extinguish  it  or  pass  it  to  Bell,  we  need  not  say  which.  That  it  was 
.in  parol  was  of  no  fatal  consequence.  In  Tennessee  a  parol  sale  of 
lands  is  merely  voidable,  and  not  void.  Third  parties  will  not  be  al- 
lowed to  object  to  a  parol  contract  which  the  parties  between  them- 
selves consider  operative  and  valid.  Brakefield  v.  Anderson,  3  Pickle 
87  Tenn.  206,  211-212,  10  S.  W.  360;  King  v.  Coleman,  98  Tenn. 
561,  571,  572,  40  S.  W.  1082.  This  question  as  to  the  act  of  1824 
was  not  made  in  the  court  below,  nor  was  it  mentioned  in  the  opinion 
of  Judge  Clark,  nor  in  the  opinion  heretofore  handed  down  by  this 
court ;  but  it  might  have  been  made,  and  we  have,  therefore,  given  it 
consideration,  with  the  result  that  we  find  Bolin's  right  as  occupier 
was  waived  at  the  time  of  the  survey  and  the  agreement  subsequently 
carried  out  by  the  parties. 

The  other  grounds  presented  for  a  rehearing  are  a  mere  reargument 
of  the  points  already  decided. 

Petition  will  be  dismissed. 
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a55  Fed.  833.) 

AARON  V.  UNITED  STATES  et  al. 

(Circuit  Ck>rirt  of  Appeals,  Eighth  Circuit    June  29,  1907.) 

No.  2,161. 

t  Injunction— Pebsons  Bound— Misnaming  of  Defendant. 

The  fact  that  a  defendant's  first  name  was  stated  incorrectly  in  the 
pleadings,  decree,  and  an  injunction  order  does  not  relieve  him  from  lia- 
bility for  contempt  for  ylolation  of  such  order,  where  he  was  in  fact 
aenred  with  process  or  appeared,  and  the  circumstances  were  such  that 
be  could  not  have  been  misled  as  to  the  person  intended. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig.  vol.  27,  Injunction,  i§ 
439H141.] 

2.  Contempt— Sufficibnoy  of  Information. 

The  information  in  a  proceeding  for  contempt  is  sufficient,  if  it  clearly 
apprises  the  defendant  of  the  nature  of  the  charge  against  him,  and  no 
particular  form  is  essential. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig.  vol.  10,  Contempt,  S  146.] 

3.  Injunction— Violation— Contempt— Pleading. 

A  petition  or  motion  for  the  attachment  of  a  defendant  for  contempt 
in  violating  an  injunction,  which  is  entitled  as  in  the  original  suit,  and 
refers  to  the  order  of  injunction  granted  therein  by  its  date,  and  sets  out 
in  detail  the  alleged  acts  of  violation,  is  sufficient,  and  need  not  set  out 
the  order  in  terms. 

4.  Contempt— Information— Objections  to  Suffioienoy— Waiver. 

Where  a  party  charged  with  contempt  appears  and  goes  to  trial  with- 
out objection  to  the  sufficiency  of  the  information  and  affidavits  by  appro- 
priate motion,  such  objection  is  waived. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  10,  Contempt,  $  147.] 

5.  Attorney  awd  Client— Authority  of  Attorney— Presumption. 

The  entry  of  appearance  for  a  defendant  by  an  attorney  is  presumed  to 
have  been  authorized,  and,  to  relieve  himself  from  the  effect  of  such  ap- 
pearance, such  defendant  has  the  burden  of  proving  to  the  satisfaction 
of  the  court  that  it  was  unauthorized. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  5,  Attorney  and 
Client,  H  94,  96.] 

«.  Witnesses— Privileged    Communications— Letters    from    Attorney    to 
Client. 

A  letter  written  by  an  attorney  to  his  client,  advising  him  of  the 
terms  of  an  Injunction  granted  against  him  in  a  suit  in  which  the  attor- 
ney is  employed,  is  not  a  privileged  communication,  since  it  contains 
nothing  in  the  way  of  a  confidential  disclosure,  and  it  is  admissible  in 
evidence  to  show  actual  notice  of  the  injunction  by  the  client. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  50,  Witnesses,  $$ 
753,  763.] 

7.  Writ   of    EjRror- Federal   Practice— Necessity   for    Motion   for    New 
Trial. 

A  motion  for  a  new  trial  is  not  essential  in  a  federal  court  to  entitle 
a  party  to  a  review  of  the  judgment  on  writ  of  error  by  the  Circuit  Court 
of  Appeala 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Missouri. 
See  128  Fed.  770. 
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David  Goldsmith,  for  plaintiff  in  error. 

George  F.  McNulty,  James  A.  Seddon,  and  R.  A.  Holland,  Jr.,  foi 
defendants  in  error. 

Before  HOOK,  Circuit  Judge,  and  PHILIPS,  District  Judge. 

PHILIPS,  District  Judge.  This  is  a  contempt  proceeding,  in  which 
the  plaintiff  in  error  was  fined  $250  and  costs,  growing  out  of  the 
following  state  of  facts : 

In  December,  1903,  various  railroad  companies,  including  the  Cleve- 
land, Cincinnati,  Chicaj^o  &  St.  Louis  Railway  Company,  filed  bills  m 
equity  in  the  United  States  Circuit  Court  for  the  Eastern  District  of 
Missouri  against  several  so-called  railroad  ticket  "scalpers,"  to  enjoin 
them  from  dealing  in  that  class  of  tickets  being  and  to  be  sold  by  said 
railroad  contpanies  as  round-trip  tickets  to  and  from  the  Louisiana 
Purchase  Exposition,  at  St.  Louis.  One  of  the  suits  by  the  Cleveland, 
Cincinnati,  Chicago  &  St.  Louis  Railway  Company  was  instituted 
against  Bennett  Wasserman,  Wasserman  &  Co.,  a  corporation,  and  A. 
Aaron  et  al.  The  subpoena  issued  in  this  case  was  not  served  per- 
sonally on  the  defendant  Aaron;  but  on  the  return  day  the  defend- 
ants, including  Aaron,  appeared  by  counsel,  Judson  and  Green  and 
others,  and  by  written  stipulation  with  complainants*  solicitors  con- 
sented that  a  temporary  injunction  be  ordered  by  the  court,  without 
prejudice  to  put  in  contestation  the  truth  of  the  allegations  of  the  bill 
and  the  right  to  the  relief  prayed  for  on  final  hearing.  Accordingly, 
on  the  29th  day  of  April,  1904,  Circuit  Judge  Adams  presiding,  the 
court  entered  a  temporary  injunction,  enjoining  the  defendants  "and 
each  of  them,  and  also  their  agents,  servants,  employes,  attorneys  and 
all  persons  acting  by  or  under  their  authority  or  direction,  or  the  au- 
thority or  direction  of  either  of  them,  during  the  pendency  of  this  suit, 
from  buying,  selling,  dealing  in  or  soliciting  the  purchase  or  sale  of 
any  signed  contract  nontransferable  reduced  rate  ticket  or  tickets,  or 
any  part  thereof,  or  any  coupon  thereof  hereafter  issued  in  good  faith 
by  said  complainant,  or  by  any  other  connecting  railroad  company  for 
use  over  the  road  or  roads  of  said  complainant,  its  lines  or  any  part 
thereof,  issued  on  account  of  the  Louisiana  Purchase  Exposition  or 
World's  Fair,  to  be  held  in  the  city  of  St.  Louis,  Missouri,  in  the  year 
1904,  which  tickets  are  by  their  terms  nontransferable  reduced  fare 
tickets,  and  from  soliciting,  advising  or  urging  persons  other  than  the 
original  purchaser  thereof  to  use  or  attempt  to  use  said  tickets  or  any 
part  thereof,  on  any  train  or  trains  on  any  lines  of  road  of  said  com- 
plainant." 

On  the  30th  day  of  July,  1904,  the  complainant  in  said  suit  present- 
ed to  the  Honorable  Walter  H.  Sanborn,  one  of  the  circuit  judges 
of  said  court,  a  petition  for  an  attachment  in  contempt  against  said 
Wasserman  &  Co.,  Bennett  Wasserman,  and  A.  Aaron,  for  ^having 
violated  said  injunction  order.  The  offense  charged  consisted  in  the 
"scalping"  and  sale  of  such  ticket  sold  on  behalf  of  the  complainant, 
by  the  Erie  Railroad  Company,  at  the  city  of  New  York,  on  the  22d 
day  of  July,  1904,  to  one  L.  Goldman.  The  defendant,  Aaron,  made 
return  to  the  writ  by  the  name  of  Lewis  Aaron,  as  his  true  name,  and 
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therein  set  forth  as  an  answer  to  the  writ:  (1)  That  the  information 
upon  which  the  said  order  to  show  cause  was  granted,  as  also  the  affi- 
davits filed  in  support  thereof,  failed  to  show  that  the  said  Aaron  had 
been  guilty  of  any  violation  of  the  order  of  injunction  theretofore  enter- 
ed in  said  cause;  (2)  that  said  order  of  injunction  was  not  served 
upon  him,  and  he  had  no  knowledge  of  the  same  or  any  of  the  pro- 
ceedings in  the  cause  theretofore. 

The  answer  further  stated  and  admitted  that,  as  an  employe  of  Was- 
sennan  &  Co.,  he,  the  said  Aaron,  did  undertake  to  sell  the  ticket  which 
had  been  issued  to  said  Goldman,  and  that  being  informed  that  said 
ticket  had  not  been  honored,  but  had  been  taken  up  at  the  Union  Station 
in  the  city  of  St.  Louis,  subsequently  refunded  the  amount  of  money, 
to  wit,  $14,  which  he  had  previously  received  from  said  person,  but 
denied  generally  the  other  averments  in  said  information. 

The  assignments  of  error  are  that  the  information  for  the  attach- 
ment is  insufficient,  for  the  reason  that  it  does  not  show  service  of  the 
order  of  injunction  upon  the  defendant  and  knowledge  on  his  part 
thereof,  and  because  the  record  fails  to  show  such  service;  and  (2) 
that  there  was  no  competent  evidence  that  the  sale  of  the  ticket  in 
question  was  in  violation  of  the  injunction,  and  that  the  oflfer  of  the 
ticket  in  evidence  should  have  been  rejected;  (3)  that  the  court  erred 
in  admitting  in  evidence  the  letter  written  by  Mr.  Judson. 

While  the  defendant  was  impleaded  by  the  name  of  "A.  Aaron,"  the 
trial  court  found  that  there  was  sufficient  evidence  to  show  that  some- 
times he  was  known,  especially  to  some  of  the  police  force  of  the  city 
of  St.  Louis  stationed  in  the  vicinity  of  the  office  where  he  conducted 
his  business,  by  the  name  of  A.  Aaron ;  and  there  is  no  ground  for 
permissible  contention  but  that  he  was  the  identical  Aaron  proceeded 
against  in  the  original  bill  of  complaint,  and  the  person  had  in  view  in 
the  contempt  proceedings.  The  evidence  shows  that  he  was  the  only 
Aaron  connected  with  Sie  business  of  Wasserman  &  Co.  in  the  sale 
of  such  tickets  at  St.  Louis;  that  he  was  the  vice  president  of  the 
company,  and  the  active  agent  therefor,  and  the  identical  Mr.  Aaron 
who  obtained  from  Goldman  the  ticket  in  question  and  sold  it  to  one 
Ernst  F.  Barthel.  It  could  not  therefore  be  held  that  he  was  misled, 
or  that  he  was  not  a  party  in  fact  to  the  proceeding. 

The  second  objection  goes  to  the  sufficiency  of  the  petition  or  mo- 
tion for  attachment.  It  is  urged  that  the  petition  is  defective  in  not 
sufficiently  referring  to  the  original  bill  of  complaint  and  reciting  the 
terms  of  the  injunction  order  alleged  to  have  been  disobeyed.  The  pe- 
tition is  entitled  as  in  the  original  bill  of  complaint.  It  charges  that  the 
defendant  violated  and  disobeyed  the  temporary  injunction  heretofore 
granted  by  the  court  against  the  defendants  in  the  suit,  including 
Wasserman  &  Co.,  Bennett  Wasserman,  and  said  Aaron,  granted  on 
the  29th  day  of  April,  1904,  in  pursuance  of  the  stipulation  entered 
into  by  all  the  parties  to  the  cause.  It  then  sets  out  with  particularity 
the  issuing  to,  and  the  purchase  of  the  ticket  in  question  by,  said  L. 
Goldman,  who  traveled  thereon  from  the  city  of  New  York  to  St. 
Louis,  and  the  purchase  thereof  by  said  Wasserman  &  Co.,  Bennett 
Wasserman,  and  said  Aaron,  and  the  sale  by  them  of  the  return  por- 
tion of  said  signed  contract  of  the  nontransferable  reduced  rate  rail- 
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load  ticket  on  the  25th  day  of  July,  1904,  at  the  city  of  St.  Louis,  Mo., 
for  the  price  of  $14,  to  one  Ernst  F.  Barthel.  It  then  sets  out  the  pro- 
visions of  the  contract  on  said  ticket.  The  petition  was  sworn  to  by 
one  Deppe,  alleging  that  the  matters  and  facts  set  forth  therein  are 
true  as  he  verily  believes.  It  was  also  accompanied  by  the  affidavits  of 
witnesses,  specifically  charging  the  facts  upon  their  own  knowledge. 

It  is  now  the  recognized  rule  that  the  information  in  a  contempt  pro- 
ceeding is  sufficient  if  it  clearly  apprises  the  defendant  of  the  nature 
of  the  charge  against  him,  and  no  particular  form  is  necessary.  Spell- 
ing on  Injunctions,  §  1121.  As  the  defendant  is  alleged  to  have  been 
a  party  to  the  suit  and  the  injunction  order,  and  appeared  thereto,  he 
was  sufficiently  advised  of  the  provisions  thereof,  and  the  precise  order 
he  was  charged  to  have  violated ;  and  the  affidavits  filed  therewith,  in 
support  of  the  writ,  fully  described  the  oflfense.  If  the  information  for 
the  writ  was  defective  in  matter  of  form,  it  should  have  been  taken  ad- 
vantage of  by  the  defendant  in  proper  manner  by  motion  before  going 
to  trial.  Where  the  party  charged  with  the  contempt  appears  without 
objection  to  the  sufficiency  of  the  information  and  affidavits  by  ap- 
propriate motion,  but  answers  and  goes  to  trial,  the  objection  is  deem- 
ed as  waived.  Davis  v.  State,  31  Neb.  252,  47  N.  W.  854 ;  Zimmer- 
man V.  State,  46  Neb.  14,  64  N.  W.  375 ;  People  ex  rel.  Barnes  v. 
Court  of  Sessions,  147  N.  Y.  295,  296,  41  N.  E.  700;  Enc.  of  PI.  & 
Prac.  vol.  4,  p.  786. 

It  is  further  contended  that  the  injunction  order  was  not  served 
on  the  defendant,  and  that  he  had  no  knowledge  thereof.  It  is  conceded 
that,  if  the  defendant  was  in  court  when  the  temporary  injunction  was 
granted,  this  objection  is  not  good.  His  contention,  however,  is  that  he 
never  authorized  Judson  and  Green,  and  others,  to  appear  and  repre- 
sent him  in  the  original  suit  in  which  the  temporary  injunction  was 
granted.  The  authority  of  an  attorney  or  counsellor  to  appear  in 
court  as  the  representative  of  a  litigant  is  no  longer  required  to  be  ex- 
pressed by  the  filing  of  his  warrant  of  attorney.  In  the  early  case  of 
Osbom  V.  United  States  Bank,  9  Wheat.  738,  830,  6  L.  Ed.  204,  Chief 
Justice  Marshall  expressed  the  rule,  now  universally  recognized,  as 
follows : 

"Certain  gentlemen,  first  licensed  by  government,  are  admitted,  by  order  of 
court,  to  stand  at  the  bar,  with  a  general  capacity  to  represent  all  suitors  in 
the  court.  The  appearance  of  any  one  of  these  gentlemen  in  a  cause  has  al- 
ways been  received  as  evidence  of  his  authority;  and  no  additional  evidence, 
so  far  as  we  are  informed,  has  ever  been  required.  This  practice,  we  believe, 
has  existed  from  the  first  establishment  of  our  courts,  and  no  departure  from 
it  has  been  made  in  those  of  any  state,  or  of  the  Union." 

Presumptively,  therefore,  the  counsel  who  appeared  for  the  defendant 
were  authorized  to  do  so,  and  the  burden  rested  upon  him  to  show  to 
the  satisfaction  of  the  court  the  nonexistence  of  this  authority.  Enc. 
of  Plead.  &  Prac.  vol.  2,  p.  682.  Mr.  Judson,  the  leading  and  active 
counsel  for  the  defendants  in  the  original  suit,  testified  that  he  certain- 
ly would  not  have  appeared  for  any  defendant  without  feeling  well  as- 
sured that  he  was  authorized  thereto ;  that  there  were  a  large  number 
of  like  suits  instituted  by  various  railroads  concerned  against  the  so- 
called  dealers  in  such  alleged  transactions ;   that  his  law  firm  was  em- 
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ployed  by  a  committee  representing  such  parties  to  appear  and  defend 
for  them ;  that  Bennett  Wasserman,  the  then  president  of  the  corpora- 
tion, of  which  the  defendant,  Aaron,  was  vice  president,  visited  and 
talked  with  him  about  the  case.  As  the  defendant  was  vice  president 
of  the  company,  and  its  active  agent  in  the  purchase  and  sale  of  such 
tickets,  it  is  incredible,  in  view  of  the  evidence  that  the  public  press  of 
the  city  of  St.  Louis  was  publishing  and  discussing  the  injunctive  pro- 
ceedings against  the  "scalpers,"  that  this  defendant  was  not  advised  by 
Wasserman  of  these  proceedings.  No  impartial  mind  can  read  the 
cross-examination  of  this  defendant,  with  its  studied  lack-candor,  eva- 
sive answers,  without  the  conviction  that  he  was  rather  concealing  than 
telling  the  whole  truth.  His  conduct  connected  with  the  transaction  of 
the  sale  of  the  Goldman  ticket  shows  that  he  was  conscious  of  violating 
the  law  and  cunningly  contriving  to  evade  detection.  At  the  time  he 
sold  the  ticket  to  Barthel  he  directed  him  to  practice  a  deception  on  the 
agents  of  the  railroad  company  by  being  cautioned,  if  questioned  by 
them,  to  answer  that  his  name  was  L.  Goldman,  and  that  when  he  left 
the  "scalper's"  office  not  to  go  direct  to  the  railroad  station,  but  to  pass 
around  the  comer,  so  that  if  any  watcher  should  be  standing  on  the 
outside  of  the  office  he  might  avoid  detection.  It  is  quite  evident  from 
the  opinion  of  the  learned  trial  judge  who  sat  in  the  hearing  of  this 
case  that  he  discredited  the  testimony  of  the  defendant  touching  this 
issue  of  fact,  and  we  are  of  opinion  tiiat  he  was  justified  therein. 

Moreover,  immediately  after  the  granting  of  the  injunctive  order, 
Mr.  Judson,  as  counsel  for  the  defendants,  addressed  and  mailed  a 
letter  to  said  Wasserman  &  Co.,  advising  it  of  the  granting  of  the 
injunction  against  it,  and  said  Lewis  Aaron  and  others,  stating,  among 
otlier  things : 

That  the  injunctions  are  against  your  successors  and  assigns  as  well  as 
against  your  servants  and  agents.  ♦  ♦  ♦  We  can  only  add  tliat  while  we  re- 
gret that  situation,  and  have  spared  no  efforts  to  prevent  it,  we  now  feel  it  our 
dnty  to  call  your  attention  to  the  injunction,  and  to  warn  you  of  the  very 
serious  consequences  of  their  violation.  There  is  only  one  course  to  pursue 
in  the  case  of  an  injunction,  however  erroneous  or  oppressive  it  may  be;  and 
that  is,  to  obey  it  until  it  is  set  aside." 

As  the  defendant,  Aaron,  was  the  active  manager  in  charge  of  the 
office  of  Wasserman  &  Co.,  it  is  asking  too  much  of  credulity  to  be- 
lieve that  such  advice  coming  to  that  office  could  have  escaped  the  keen 
eyes  of  this  wide-awake,  active  agent.  He  never  complained  to  Mr. 
Judson  that  he  was  not  his  counsel. 

The  admission  of  this  letter  in  evidence  is  assigned  for  error,  on 
the  ground  that  it  was  a  privileged  communication.  This  ccmtention 
is  remarkable  for  this  party  to  make  in  view  of  his  denial  that  the  re- 
lation of  attorney  and  client  existed  between  him  and  Judson.  He  pro- 
tests too  much.  Had  he  conceded  that  Judson  was  his  counsel,  there 
would  have  been  no  occasion  for  the  introduction  in  evidence  of  this 
letter,  as  Judson's  appearance  to  the  suit  and  consent  to  the  order  of 
injunction  would  have  concluded  him  as  to  notice  thereof.  Having 
denied  such  notice,  the  letter  addressed  to  the  company,  of  which  he 
was  vice  president  and  active  agent,  was  competent  on  the  ground 
that  it  was  a  circumstantial  fact  contributing  to  the  proof  of  his  knowl- 
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edge  that  Judson  was  acting  as  counsel  for  him.  On  the  other  hand, 
if  he  had  conceded  that  Judson  was  his  counsel,  the  letter  was  harmless. 
The  letter  contained  nothing  more  than  information  imparted  to  him 
by  counsel  of  what  the  court  record  itself  showed.  Such  a  communi- 
cation is  not  within  the  spirit  of  the  statutory  exemption  as  being  privi- 
leged. It  was  not  a  fact  which  was  communicated  by  counsel  which 
came  to  the  possession  of  counsel  alone  by  reason  of  the  relation  of 
attorney  and  client.  The  rule  of  the  statute  "does  not  extend  to  the 
protection  of  matter  communicated  not  in  its  nature  private  or  which 
cannot  properly  be  termed  the  subject  of  a  confidential  disclosure." 
Beeson  v.  Beeson,  9  Pa.  301,  approved  in  Schaaf  v.  Fries,  77  Mo. 
App.  359;  Greenleaf,  Ev.  (16th  Ed.)  §  244. 

Other  questions  are  suggested  by  counsel  for  plaintiff  in  error,  some 
of  which  are  not  specified  in  the  assignment  of  errors ;  and,  as  they 
in  no  degree  affect  the  conclusion  reached  on  the  law  of  the  case,  no 
practical  end  can  be  subserved  by  further  discussion.  It  may  be  proper- 
ly added,  however,  that  the  contention  of  the  defendants  in  error  that 
the  right  to  have  the  sentence  of  the  Circuit  Court  reviewed  by  this 
court  should  be  conditioned  upon  a  motion  for  new  trial  in  the  court 
below  and  the  overruling  of  the  same  (citing  Zimmerman  v.  State,  46 
Neb.  15,  64  N.  W.  375),  is  not  tenable.  A  motion  for  new  trial  is  not 
essential  in  this  jurisdiction  to  entitle  a  party  to  a  review  by  the  Court 
of  Appeals.  This  has  been  so  repeatedly  decided  as  not  to  require  the 
citation  of  authorities.  The  writ  of  error  in  this  case  was  the  proper 
remedy.  Bessette  v.  W.  B.  Conkey  Company,  194  U.  S.  324,  24  Sup. 
Ct.  666,  48  L.  Ed.  997. 

It  results  that  the  judgment  of  the  Circuit  Court  must  be  affirmed. 


(155  Fed.  83a) 
In  re  LOVELAND.     In  re  LITTLEFIELD.     PUTNAM  v.  LOVELAND. 

(Circuit  CJourt  of  Appeals,  First  Circuit    February  13,  1907.) 

Noa  675,  676. 

1.  Bankbuptcy— JuBisDicnoN  OF  Court— Salb  of  Pboferty. 

A  court  of  banlcniptcy  has  Jurisdiction  to  order  a  sale  of  property  of  a 
banlcrupt  upon  which  a  lien  is  asserted  free  from  such  lien,  and  without 
first  determining  either  its  validity  or  amount. 

2.  Samb— Validity  op  Tbansfeb— Effect  of  State  STATtriE. 

Although  the  rights  of  a  trustee  in  bankruptcy  and  those  of  an  assignee 
in  insolvency  under  a  state  statute  are  defined  in  similar  language,  yet  a 
state  statute  making  a  certain  transfer  void  as  against  an  assignee  eo 
nomine  does  not  make  it  Toid  as  against  a  trustee  in  bankruptcy. 

3.  Same— Validity  of  Mobtgaoe— Increase  of  Debt  by  Agbeement. 

A  mortgagor,  after  having  paid  a  part  of  a  mortgage  debt,  borrowed 
further  sums  from  the  mortgagee,  and  indorsements  were  made  upon  the 
mortgage  note,  to  the  effect  that  such  sums  should  be  added  to  the  amount 
previously  remaining  due  thereon.  Held,  that  the  mortgage  was  a  valid 
lien  in  equity  for  the  full  amount  of  the  debt  as  so  increased  as  against 
the  mortgagor's  trustee  in  bankruptcy,  whether  tested  by  the  statutes  of 
Massachusetts  as  construed  by  its  Supreme  Judicial  Court  or  by  the  pro- 
visions of  the  bankruptcy  act. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Massachusetts. 
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Charles  F.  Hall  and  Arthur  W.  Blakemore,  for  petitioner. 
George  Chandler  Coit,  for  trustee. 

Before  COLT,  PUTNAM,  and  LOWELL,  Circuit  Judges. 

LOWELL,  Circuit  Judge.  On  July  14th  Littlefield,  the  bankrupt, 
mortgaged  real  estate  to  Hall  for  $6,000,  payable  in  five  years.  Note 
and  mortgage  were  in  the  usual  form.  Payment  of  interest  to  July  14, 
1905,  was  duly  made  and  indorsed  on  the  note,  as  were  sundry  pay- 
ments of  principal,  the  last  in  1899  amounting  in  all  to  $4,800.  Hall 
died  before  October  1,  1901,  and  on  that  day  Littlefield  borrowed  from 
Hall's  estate  $3,500.  The  following  indorsement  was  then  made  on 
the  note : 

"Boston,  October  1,  1901. 

**I  have  this  day  borrowed  of  the  estate  of  Joseph  E.  Hall  the  sum  of  $3500, 
making  the  amount  of  the  principal  of  this  note  the  sum  of  $4700. 

**Warren  H.  LitUefield." 

On  July  26, 1902,  Littlefield  borrowed  $1,300  more,  and  a  correspond- 
ing indorsement  was  made.  Littlefield  was  adjudged  bankrupt  October 
16,  1905,  on  a  creditor's  petition  filed  September  27th. 

Thereafter  the  trustee  in  bankruptcy  filed  a  petition  with  the  referee, 
praying  for  leave  to  sell  the  real  estate  free  from  the  incumbrance  of 
the  mortgage.  The  referee  ordered  a  sale  for  not  less  than  $7,500, 
which  sum  was  to  be  deposited  in  a  separate  account  to  meet  the 
claims  of  the  mortgagee.  Hall's  administratrix.  This  order  was  affirm- 
ed by  the  district  judge  and  the  mortgagee  has  filed  in  this  court  an 
original  petition  to  revise  the  order  of  the  District  Court  in  matter  of 
law.    This  is  the  question  presented  in  No.  675. 

Beside  these  proceedings,  and  without  prejudice  thereto,  the  mort- 
gagee filed  a  petition  with  the  referee,  asking  that  her  Hen  be  satisfied 
from  the  proceeds  of  the  sale.  The  referee  ruled  that  the  lien  of  the 
mortgage  was  valid  only  to  the  extent  of  $1,200  and  interest,  but  the 
learned  district  judge  held  it  valid  for  $6,000  and  interest,  and  from  his 
decree  the  trustee  took  an  appeal  to  this  court.  This  is  the  question 
presented  in  No.  676. 

The  petition  for  revision  is  easily  disposed  of.  The  court  of  bank- 
ruptcy has  jurisdiction  to  order  a  sale  of  the  estate  of  the  bankrupt 
upon  which  a  lien  is  asserted,  without  first  determining  either  the 
validity  or  amount  of  the  lien.  In  re  Union  Trust  Co.,  122  Fed.  937, 
59  C.  C.  A.  461;  Mason  v.  Wolkowich  (decided  by  this  court  October 
9.  1906)  150  Fed.  699,  80  C.  C.  A.  435, 10  L.  R.  A.  (N.  S.)  765 :  Marion 
E.  Tucker,  Petitioner  (decided  October  31,  1906)  153  Fed.  91,  82  C. 
C.  A.  225.  The  petition  for  revision,  therefore,  must  be  dismissed  with 
costs  for  the  respondent 

We  pass  to  the  question  presented  by  the  appeal.  It  will  be  conven- 
ient to  set  out  certain  statutes  of  Massachusetts  and  certain  sections 
of  the  bankrupt  act  which  have  been  supposed  to  be  material. 

Rev.  Laws,  Mass.  c  127,  §  4 : 

"A  conveyance  of  an  estate  in  fee  simple,  fee  tall  or  for  life,  or  a  lease  for 
more  than  seven  years  from  the  making  thereof,  shall  not  be  valid  as  against 
any  person,  except  the  grantor  or  lessor,  his  heirs  and  devisees  and  persons 
having  actual  notice  of  it,  unless  it,  or  an  office  copy  as  provided  in  section 
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fifteen  of  chapter  twenty-two,  is  recorded  In  the  registry  of  deeds  for  the 
county  or  district  In  which  the  land  to  which  It  relates  is  situated." 

Mass.  Rev.  Laws,  c  163,  §  37  : 

"A  mortgage  of  land  recorded  more  than  four  months  after  its  date  shall 
not  be  valid  against  an  assignee  of  the  estate  of  the  mortgagor  if  proceedings 
in  Insolvency  are  commenced  within  one  year  from  the  recording  of  sudi 
mortgage." 

Bankr.  Act  July  1,  1898,  c.  541,  §  67a,  30  Stat.  564  [U.  S.  Comp. 
St.  1901,  p.  3449]  : 

"Claims  which  for  want  of  record  or  for  other  reasons  would  not  have  been 
valid  liens  as  against  the  claims  of  the  creditors  of  the  bankrupt  shall  not  be 
liens  against  his  estate." 

Bankr.  Act,  §  70a  (5) : 

"The  trustee  of  the  estate  of  a  bankrupt  ♦  ♦  ♦  shall  •  •  •  be  vest- 
ed by  operation  of  law  with  the  discharge  of  the  bankrupt  ♦  ♦  ♦  to  all  (5) 
property  which  prior  to  the  filing  of  the  petition  he  could  by  any  means  have 
transferred  or  which  might  have  been  levied  upon  and  sold  under  judicial 
process  against  him." 

Where  the  trustee  in  bankruptcy  and  a  transferee  of  the  bankrupt 
both  claim  certain  property  which  once  belonged  to  the  bankrupt,  it 
may  be  difficult  to  decide  how  far  the  title  to  the  property  in  question 
depends  upon  the  state  law  which  determines  the  effect  of  the  bank- 
rupt's conveyance,  and  how  far  upon  the  bankrupt  act  which  declares 
what  property  the  trustee  shall  take.  The  one  law  regelates  the  pas- 
sage of  title  from  the  bankrupt,  and  is  interpreted  by  the  state  court. 
The  other  law  regulates  its  passage  to  the  trustee,  and  is  interpreted  by 
the  federal  court.  Concerning  the  questions  raised  in  the  case  at  bar 
botfi  courts  have  reached  the  same  conclusion. 

That  the  payment  made  on  the  mortgage  operated  pro  tanto  to  dis- 
charge it  at  law  is  not  disputed.  No  oral  agreement,  and,  indeed,  noth- 
ing but  a  deed  duly  executed,  could  thereafter  make  the  mortgage  valid 
in  a  court  of  law  as  security  for  a  sum  larger  than  the  balance  left  due 
upon  it.  But  in  Upton  v.  National  Bank  of  South  Reading,  120  Mass. 
153,  where  the  mortgagor  and  mortgagee  had  attempted  by  oral  agree- 
ment to  increase  the  amount  for  which  a  mortgage  of  real  estate  stood 
as  security  after  it  had  been  partly  paid,  the  Supreme  Court  of  Mas- 
sachusetts, sitting  in  equity,  refused  to  allow  an  assignee  in  bankruptcy 
under  the  act  of  1867  to  redeem  the  property,  except  upon  payment  of 
the  money  secured  by  the  oral  agreement.  If  the  rights  of  the  trus- 
tee in  bankruptcy  here  depend  upon  the  statutes  of  Massacliusetts 
governing  the  title  to  real  estate,  there  is  no  material  diflference  be- 
tween the  Upton  case  and  the  case  at  bar.  It  is  true  that  the  trustee's 
proceeding  here  is  not  in  the  form  of  a  bill  to  redeem,  but  a  court  of 
bankruptcy  is  a  court  of  equity,  and  the  form  of  proceeding  in  unim- 
portant. It  is  true,  also,  that  the  registry  statute  of  Massachusetts  was 
not  cited  in  the  Upton  case,  but  it  was  then  in  existence,  and,  if  the 
state  court  deemed  it  material,  doubtless  it  would  have  been  noticed. 
We  mention  St.  1888,  p.  402,  c.  393,  passed  after  the  decision  in  the 
Upton  case  and  embodied  in  Rev.  Laws  Mass.  c.  163,  §  37,  only  to 
show  that  we  have  not  overlooked  it.    Although  the  rights  of  a  trustee 
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in  bankruptcy  and  those  of  an  assignee  in  insolvency  under  the  stat- 
utes of  Massachusetts  are  defined  in  similar  language,  yet  a  statute 
making  a  certain  transfer  void  as  against  the  latter  eo  nomine  does 
not  make  it  void  as  against  the  former. 

The  bankrupt  act  of  1898,  it  is  true,  defines  the  rights  in  property 
which  pass  to  the  trustee  in  language  different  from  that  used  in  the 
act  of  18G7  to  define  the  rights  which  passed  thereunder  to  an  assignee 
in  bankruptcy.  In  this  respect,  as  has  been  said,  there  is  much  simi- 
larity between  the  bankrupt  act  of  1898  and  the  insolvent  law  of  Massa- 
chusetts. Section  70a  (5)  of  the  bankrupt  act  vests  in  the  trustee 
property  which  the  bankrupt  "could  by  any  means  have  transferred  or 
which  might  have  been  levied  upon  or  sold  under  judicial  process." 
Pub.  St.  c.  157,  §  46,  vested  in  the  assignee  in  insolvency  the  property 
-of  the  debtor  "which  he  could  have  lawfully  sold,  assigned  or  conveyed, 
or  which  might  have  been  taken  on  execution  upon  a  judgment  against 
him."  See  Rev.  Laws,  c.  163,  §  54.  In  Smythe  v.  Sprague,  149  Mass. 
310,  21  N.  E.  383,  3  L.  R.  A.  822,  the  Supreme  Court  of  Massachusetts 
held  that  land  conveyed  by  a  deed  unrecorded  until  after  the  assign- 
ment in  insolvency  did  not  pass  to  the  assignee.  It  follows  that  the 
state  statutes  before  us,  as  construed  by  the  courts  of  Massachusetts, 
allow  an  unrecorded  deed  to  pass  to  the  grantee  thereunder  a  title  valid 
as  against  a  trustee  in  bankruptcy  appointed  under  the  existing  federal 
law.  The  Supreme  Court  of  Massachusetts  has  in  effect  construed  the 
statutes  before  us  in  favor  of  the  appellee  in  this  case. 

The  Supreme  Court  of  the  United  States  has  reached  the  same  con- 
clusion in  its  interpretation  of  the  present  bankrupt  act.  The  gen- 
eral principles  of  equity,  as  recognized  in  the  federal  courts,  give  effect 
to  the  intention  of  parties  who  intend  to  create  a  lien  under  the  circum- 
stances of  this  case,  notwithstanding  that  their  agreement  by  reason  of 
its  informality  is  invalid  at  law.  In  York  Mfg.  Co.  v.  Cassell,  201  U. 
S.  344,  26  Sup.  Ct.  481,  60  L.  Ed.  782,  the  Supreme  Court  had  to  deal 
with  an  unrecorded  conveyance  in  a  state  whose  statutes  required  a 
record,  and  the  title  of  the  transferee  was  held  to  be  superior  to  that 
of  the  trustee  in  bankruptcy.  The  statute  there  in  question,  as  con- 
strued by  the  state  court,  made  an  unrecorded  mortgage  void  as  against 
certain  classes  of  creditors,  while  leaving  it  valid  as  against  other  class- 
es. The  state  statute  before  us  makes  the  unrecorded  conveyance  void 
as  against  creditors  without  notice,  leaving  it  valid  as  against  those 
creditors  who  have  notice  of  it. 

To  whatever  extent  the  title  of  the  trustee  in  bankruptcy  to  the  prop- 
erty here  in  question  depends,  either  upon  the  statute  of  Massachusetts 
as  interpreted  by  the  state  courts,  or  upon  the  bankrupt  act  as  interpret- 
ed by  the  Supreme  Court,  or  upon  both,  we  find  that  all  the  statutes 
in  question  have  been  construed  by  the  courts  which  have  ultimate  au- 
thority to  fix  their  meaning  as  giving  to  the  mortgagee  in  the  case  at 
bar  a  lien  superior  to  the  rights  of  the  trustee  in  bankruptcy. 

In  No.  675,  Loveland,  Petitioner,  let  there  be  a  decree  tihat  the  peti- 
tion be  dismissed,  with  costs  for  the  respondent. 

In  No.  676,  Putnam  y.  Loveland,  the  decree  of  the  District  Court  is 
affirmed,  and  the  appellee  recovers  costs  in  this  court. 
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(155  Fed.  842.) 

UNITED  SHOE  MACHINERY  CK).  v.  DUPLESSIS  SHOE 
MACHINERY  CO. 

(Circuit  Court  of  Appeals,  First  Circuit    August  2,  1907.) 

No.  689. 

1.  Patents— Term— Expiration  of  Foreign  Patent. 

The  claim  that  a  British  patent  covering  an  InTentlon  also  patented  In 
the  United  States  was  taken  out  hy  an  Intermeddler,  and  was  unauthorlE- 
ed,  and  therefore  that  its  expiration  did  not  affect  the  term  of  the  Ameri- 
can patent,  cannot  be  sustained,  where  the  American  patentees  authorized 
the  taking  out  of  a  patent  in  EIngland,  and  under  the  other  circumstances 
named  in  the  opinion,  did  not  repudiate  the  one  in  fact  obtained  until  aft- 
er its  expiration. 

2.  Treaties— Construction  and  Effect— Relation  to  Statutes. 

Treaties  and  statutes  of  the  United  States  have  always  been  practically 
put  In  the  same  class,  so  far  as  judicial  action  is  concerned,  to  the  extent 
that  a  later  treaty  has  the  same  effect  on  a  prior  statute  that  a  later 
statute  has,  and  may  supersede  it  as  a  later  statute  may  supersede  a  prior 
treaty.  Nor  is  there  any  practical  distinction  as  between  a  statute  and  a 
treaty  with  regard  to  its  becoming  presently  effective  without  awaiting 
further  legislation  which  depends  entirely  upon  its  terms. 

3.  Statutes— CoNErTRucTioN— Resort  to  IItle. 

When  a  legislative  act  is  general  in  its  terms,  the  title  may  be  resorted 
to  for  the  purpose  of  ascertaining  its  proper  limitations. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig.  vol.  44,  Statutes,  S  288.1 

4.  Patents— Term— Effect  of  Treaty. 

Article  4  bis,  inserted  in  the  international  convention  for  the  protec- 
tion of  industrial  property  of  March  20,  1883,  by  the  additional  conven- 
tion or  act  of  December  14,  19(X),  proclaimed  by  the  President  August  25, 
1902  (32  Stat.  1936,  1939),  as  controlled  and  construed  by  Act  March  3. 
1903,  c.  1019,  32  Stat  1225  [U.  S.  Comp.  St  Supp.  1905,  p.  663],  "to  ef- 
fectuate the  provisions**  of  such  additicmal  act  of  convention,  did  not 
have  the  effect  of  changing  the  term  of  an  existing  United  States  patent 
as  fixed  by  statute  at  the  time  of  its  issuance ;  and  such  a  patent  granted 
prior  to  January  1, 1898,  and  which  is  limited  by  the  provisions  of  Rev.  St 
§  4887  [U.  S.  (>>mp.  St  1901,  p.  3382],  to  the  term  of  a  prior  foreign  pat- 
ent, is  not  extended  by  such  additional  act 

5.  Same— Sole  Sbwino  Machine. 

The  French  and  Meyer  patent  No.  412,704,  for  a  sole  sewing  machine, 
expired  September  17,  1902,  with  the  expiration  of  the  term  of  the  prior 
British  patent  No.  13,366,  of  1888,  granted  to  the  same  patentees  for  sub- 
stantially the  same  invention. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Massachusetts. 

For  opinion  below,  see  148  Fed.  31. 

Elmer  P.  Howe  and  Benjamin  Phillips,  for  appellant. 
T.  Hart  Anderson,  for  appellee. 

Before  COLT  and  PUTNAM,  Circuit  Judges,  and  BROWN,  Dis- 
trict Judge. 

PUTNAM,  Circuit  Judge.  This  is  a  bill  in  equity  based  on  an  al- 
leged infringement  of  letters  patent  No.  412,704,  covering  an  invention 
for  an  alleged  improvement  in  sewing  machines,  and  issued  to  Zachary 
T.  French  and  William  C.  Meyer  on  October  8,  1889,  on  an  applica- 
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tion  filed  on  July  30,  1888.  The  bill  was  filed  on  December  21,  1903, 
and  it  alleged  infringements  on  and  after  October  1,  1903.  The  de- 
cree below  was  for  the  respondent. 

The  only  question  we  need  consider  is  whether,  under  section  4887 
of  the  Revised  Statutes,  with  its  various  amendments,  the  patent  in 
suit  was  terminated  on  September  17,  1902,  by  reason  of  the  termina- 
tion of  a  certain  British  patent  on  that  day.  The  legal  questions  in- 
volved relating  to  the  identity  of  the  patenting  were  fully  discussed 
by  us  in  Westinghouse  Electric  Co.  v.  Stanley  Instrument  Co.,  138 
Fed.  823,  71  C.  C.  A.  189,  in  an  opinion  passed  down  on  June  14,  1905, 
and  in  Thomson-Houston  Electric  Co.  v.  McLean,  in  an  opinion  passed 
down  on  April  11,  1907,  153  Fed.  883.'  The  learned  judge  of  the  Cir- 
cuit Court  correctly  applied  the  principles  stated  in  those  opinions  to 
the  facts  of  this  case.  We  have  no  occasion  to  reconsider  anything  said 
by  him  on  that  issue.  This  especially  applies  to  his  observation,  not 
limited  to  any  particular  claim  in  either  patent,  but  relating  to  the 
whole  of  each  patent,  to  the  eflfect  as  follows : 

*'I  can  find  in  neither  patent  here  in  question  evidence  of  'an  essential,  novel, 
and  patentable  Improvement  on  what  was  claimed*  in  the  other." 

The  complainant  maintains  that  the  British  patent  was  taken  out  by 
an  intermeddler.  The  position  on  this  point  is  as  follows:  It  is  not 
questioned  that  Mr.  Gregory,  a  patent  solicitor,  was  authorized  to  rep- 
resent the  inventor  in  England,  and  that  he  sent  instructions  to  Brooks, 
his  correspondent  there,  the  purpose  of  which  was  to  secure  simultan- 
eous patenting.  At  some  time,  not  named,  a  letter  was  discovered  from 
one  Munyon  and  one  Goodyear  to  Brooks  of  September  14,  1888,  di- 
recting Brooks  to  disregard  Gregory's  instructions,  and  to  file  the  ap- 
plication m  each  country  as  soon  as  possible.  There  is  a  failure  to 
directly  prove  any  authority  of  Munyon  and  Goodyear  to  thus  over- 
ride Gregory.  Nevertheless  the  Circuit  Court,  and  we  on  appeal,  pro- 
ceeding on  a  bill  in  equity  of  this  character  as  finders  of  the  facts,  have 
as  wide  a  range  for  drawing  inferences  as  a  jury.  There  is  no  evi- 
dence that  the  inventor,  or  whoever  controlled  the  invention,  ever  re- 
pudiated the  British  patent  until  after  this  suit  was  commenced,  or  at- 
tempted to  do  so.  As  he,  whoever  he  was,  knew  that  there  was  to  be 
an  application  for  a  British  patent,  and  that  there  was  a  purpose  to 
take  it  out,  it  is  beyond  reasonable  probability  to  assume  that  he  never 
informed  himself  as  to  the  issue  of  such  a  patent.  On  the  other  hand, 
the  Circuit  Court,  and  we,  are  entitled  to  assume  that  he  obtained 
knowledge  of  what  was  done  and  acquiesced  therein.  Any  hypothesis 
which  would  reject  the  conclusion  of  the  Circuit  Court  in  this  respect, 
to  the  effect  that  the  British  patent  was  properly  taken  out,  would  be 
unreasonable. 

The  only  other  topic  which  we  need  consider  is  covered  by  the  prop- 
osition of  the  complainant  based  on  a  series  of  conventions,  or  treaties, 
for  the  "international  protection  of  industrial  property,"  by  which  is 
meant  especially  trade-marks  and  patents.  The  first  was  signed  at 
Paris  on  March  20,  1883,  between  various  nations,  to  which  ratification 
by  the  United  States  was  completed  on  March  29,  1887.  Articles  3,  4, 
and  5  of  this  treaty  relate  to  patents  for  inventions.     A  subsequent 
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treaty,  which  is  of  no  consequence  in  this  connection,  as  it  related  only 
to  some  details,  was  signed  at  Madrid  on  April  16,  1891.  The  treaty 
in  which  we  are  particularly  interested  was  signed  at  Brussels  on  De- 
cember 14,  1900,  and  was  proclaimed  by  the  President  of  the  United 
States  on  August  25,  1902,  32  Stat.  1936.  By  the  agreement  among 
the  ratifying  governments,  this  treaty  which  is  ordinarily  called  "An 
additional  act,"  went  into  effect  on  September  14,  1902,  three  days  be- 
fore the  British  patent  in  question  here  terminated.  32  Stat.  1943. 
Article  1,  p.  1939,  reads  as  follows : 

"The  International  Ck>nyention  of  March  20,  1883,  is  modified  as  follows : 

**I.  Article  8  of  the  convention  shall  read  as  follows: 

"Art  8.  Are  assimilated  to  the  subjects  or  citizens  of  the  contracting  states, 
the  subjects  or  citizens  of  states  not  forming  part  of  the  Union,  who  are  domi- 
ciled or  have  bona  fide  industrial  or  commercial  establishments  upon  the  terri- 
tory of  one  of  the  states  of  the  Union. 

"II.  Article  4  shall  read  as  follows : 

"Art  4.  Any  one  who  shall  have  regularly  deposited  an  application  for  a 
patent  of  invention,  of  an  industrial  model,  or  design,  of  a  trade  or  com- 
mercial mark,  in  one  of  the  contracting  states  shall  enjoy  for  the  purpose  of 
making  the  deposit  in  the  other  states,  and  under  reserve  of  the  rights  of 
third  parties,  a  right  of  priority  during  the  periods  hereinafter  mentioned. 

''In  consequence,  the  deposit  subsequently  made  in  one  of  the  other  states 
of  the  Union  before  the  expiration  of  these  periods  cannot  be  invalidated  by 
acts  performed  in  the  interval,  especially  by  another  deposit,  by  the  pub- 
lication of  the  invention  or  its  working,  by  the  sale  of  copies  of  the  design  or 
model,  by  the  emplojrment  of  the  mark. 

"The  periods  of  priority  above  mentioned  shall  be  twelve  months  for  pat- 
ents of  invention,  and  four  months  for  design  or  industrial  models,  as  well  as 
for  trade  or  commercial  marks. 

"III.  There  is  inserted  in  the  convention  an  article  4  bis,  as  follows: 

"Art  4  bis.  Patents  applied  for  in  the  different  contracting  states  by  per- 
sons admitted  to  the  benefit  of  the  convention  under  the  terms  of  articles  2 
and  3  shall  be  Independent  of  the  patents  obtained  for  the  same  Invention  in 
the  other  states  adherents  or  nonadherents  to  the  Union. 

"This  provision  shall  apply  to  patents  existing  at  the  time  of  its  going  into 
effect. 

"The  same  rule  applies,  in  the  case  of  adhesion  of  new  states,  to  pat^its 
already  existing  on  both  sides  at  the  time  of  the  adhesion." 

The  complainant  maintains  that  the  first  paragraph  of  article  4  bis 
relates  specifically  to  the  topic  we  have  under  consideration,  and  that 
the  declaration  of  independency  is  intended  to  prohibit  any  result  by 
virtue  of  which  a  patent  granted  by  one  nation  for  a  specified  stat- 
utory term  should  be  abbreviated  as  to  its  term  by  reason  of  the  ex- 
piration of  any  patent  granted  by  another  nation.  The  paragraph  re- 
lied on  is  obscure,  because  there  are  so  many  different  aspects  in  which 
a  patent,  or  anything,  may  be  independent  of  or  dependent  on  scnne- 
thing  else. 

There  were  several  internationl  conferences  between  1883  and  1900 
on  the  topic  of  patents  and  trade-marks  to  which  we  need  not  refer, 
except  the  one  at  Brussels  at  which  a  convention  was  signed  on  De- 
cember 14,  1897,  never  in  force  in  the  United  States. 

One  question  is  the  weight  to  be  given  to  the  article  4  bis  under  the 
Constitution  of  the  United  States.  The  Constitution  speaks  of  treaties 
and  statutes  in  the  same  breath ;  and  they  have  always  been  practically 
put  in  the  same  class  by  the  Supreme  Court     More  than  100  years 
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ago,  in  United  States  v.  The  Schooner  Peggy,  1  Cranch,  103,  110  (2 
L.  Ed.  49)  the  court  said: 

"But  yet  where  a  treaty  is  the  law  of  the  land,  and  as  such  affects  the 
right  of  parties  litigating  in  court,  that  treaty  as  much  hinds  those  rights,  and 
is  as  much  to  be  regarded  by  the  court  as  an  act  of  Congress." 

There  never  has  been  any  doubt  on  this  proposition.  Consequently 
it  was  said  absolutely  in  The  Cherokee  Tobacco,  11  Wall  616,  621 
(20L.  Ed.  227): 

"The  effect  of  treaties  and  acts  of  Congress,  when  in  conflict,  is  not  settled 
by  the  Constitution.  But  the  question  is  not  involved  in  any  doubt  as  to  its 
proper  solution.  A  treaty  may  supersede  a  prior  act  of  Congress,  and  an  act 
of  Congress  may  supersede  a  prior  treaty." 

This  has  been  repeated  many  times,  the  last  in  Hijo  v.  United  States, 
194  U.  S.  315,  324,  24  Sup.  Ct.  727,  48  L.  Ed.  994.  Consequently,  so 
far  as  judicial  action  is  concerned,  a  later  treaty  has  the  same  effect  on 
a  prior  statute  as  a  later  statute  has;  and,  so  far  as  the  conventions 
pertinent  here  are  concerned,  the  fact  that  the  Constitution  commits 
to  Congress  the  power  "to  promote  the  progress  of  science  and  useful 
arts,  by  securing  for  limited  times  to  authors  and  inventors  the  ex- 
clusive right  to  their  respective  writings  and  discoveries,"  is  of  no  con- 
sequence, because  all  the  powers  of  (5>ngress  are  especially  vested,  ei- 
ther directly  or  indirectly,  by  the  Constitution  in  similar  manner ;  and 
to  hold  that  a  treaty  could  not  abrogate  a  prior  statute  regarding  pat- 
ents because  this  particular  legislative  power  is  committed  to  Congress 
could  not  be  permitted  so  long  as  the  general  rule  as  to  statutes  super- 
seding treaties,  and,  vice  versa,  declared  by  the  Supreme  Court  in  the 
way  we  have  pointed  out  exists.  The  rules  which  we  have  explained 
with  reference  to  the  relation  of  treaties  to  statutes,  and  as  to  treaties 
becoming  immediately  effective,  are  the  necessary  sequence  of  the  de- 
cisions explained  in  United  States  v.  Lee  Yen  Tai,  185  U.  S.  213,  220, 
221,  222,  22  Sup.  Ct.  629,  46  L.  Ed.  878. 

But  the  respondent,  now  the  appellee,  maintains  that  article  4  bis  of 
the  convention  of  1900  was  not  effectual  until  enacted  into  a  statute 
by  Congress.  An  examination  of  the  decisions  of  the  Supreme  Court 
on  this  topic  will  show  there  is  no  practical  distinction  whatever  as 
betwen  a  statute  and  a  treaty  with  regard  to  its  becoming  presently 
effective,  without  awaiting  further  legislation.  A  statute  may  be  so 
framed  as  to  make  it  apparent  that  it  does  not  become  practically  ef- 
fective until  something  further  is  done,  either  by  Congress  itself  or  by 
some  officer  or  commission  intrusted  with  certain  powers  with  reference 
thereto.  The  same  may  be  said  with  regard  to  a  treaty.  Both  stat- 
utes and  treaties  become  presently  effective  when  their  purposes  are 
expressed  as  presently  effective;  and,  on  its  face,  article  4  bis  of  the 
convention  in  question  is  so  expressed.  A  striking  illustration  of  the 
rule  that  treaties  become  effective  in  the  same  manner  as  statutes  is 
found  in  United  States  v.  The  Schooner  Peggy,  1  Cranch,  103,  2  L. 
Ed.  49,  already  cited.  This  vessel  was  condemned  in  the  Circuit  Court 
on  September  23, 1800.  A  treaty  with  France  became  effective  on  Sep- 
tember 30,  1800;  and,  inasmuch  as  the  judgment  of  the  Circuit  Court 
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was  subject  to  a  writ  of  error  which  was  sued  out  on  October  2,  1800, 
the  Supreme  Court  held  that  the  treaty  annulled  the  condemnation. 

Nevertheless,  Congress  has  legislated  on  the  topic  since  the  treaty 
was  ratified;  and,  under  the  rule  which  we  have  stated,  that  subse- 
quent legislation,  so  far  as  it  expresses  any  Congressional  purpose  in- 
consistent with  any  claimed  construction  of  article  4  bis,  or  inconsistent 
with  its  becoming  effective  of  its  own  force,  that  purpose  controls,  and 
the  purpose  of  Congress  in  the  act  to  which  we  will  refer  is  so  marked 
out  by  implication,  although  not  stated  in  express  terms,  that  what  con- 
struction should  be  put  on  article  4  bis,  and  what  rule  should  be  ap- 
plied as  to  its  becoming  effective,  have  become  purely  academical  ques- 
tions so  far  as  this  appeal  is  concerned.  The  act  to  which  we  refer  is 
that  of  March  3,  1903  (32  Stat.  1225,  c.  1019  [U.  S.  Comp.  St.  Supp. 
1905,  p.  663]),  which  preceded  in  time  the  filing  of  this  bill  and  the 
infringements  alleged  therein. 

It  becomes  necessary  in  this  connection  to  turn  back  to  Senate  Docu- 
ment 331,  Fifty-Fifth  Congress,  Second  Session,  being  a  report  from 
the  Committee  on  Foreign  Relations,  with  accompanying  papers.  This 
concerns  the  convention  signed  at  Brussels  on  December  14,  1897, 
which  we  have  spoken  of,  never  accepted  by  the  United  States.  We 
refer  to  the  report  of  the  United  States  commissioners  who  took  part 
in  the  conference  at  Brussels,  dated  December  15,  1897.  That  stated 
as  follows: 

"A  new  article,  entitled  article  4  bis,  provides  for  the  mutual  independence 
of  patents  applied  for  in  the  different  states  of  the  Union  by  persons  entitled 
to  the  rights  granted  by  the  convention.*' 

It  added  that  the  delegates  from  the  United  States  supported  this 
proposed  new  article  under  instructions ;  but  it  then  proceeded  as  fol- 
lows : 

**In  order  to  avoid  any  confusion  in  regard  to  the  interpretation  hereafter 
to  l>e  given  to  the  second  paragraph,  which  reads,  'This  provision  shall  apply 
to  all  patents  existing  at  the  time  of  its  entering  into  force.'  we  called  at- 
tention to  it  in  the  regular  meeting  and  found  that  it  was  the  unanimous  sense 
of  the  conference  that  the  paragraph  was  not  applicable  to  existing  United 
States  patents,  but  only  to  those  patents  whose  terms  might  be  shortened  by 
the  laws  of  those  states  of  the  Union  in  which  provision  is  made  for  a  shorten- 
ing of  the  term  on  the  lapsing  of  patents  for  the  same  inventions  in  other 
states. 

"An  existing  United  States  patent  cannot  be  affected  by  what  may  take 
place  In  regard  to  a  patent  for  the  same  invention  abroad.  The  limitation  of 
the  terms  of  the  United  States  patents  imposed  by  section  4887  was  a  deter- 
mination at  the  moment  of  the  grant  of  the  patent  of  its  term,  and  therefore 
the  duration  of  the  patent  is  unaffected  by  the  subsequent  expiration  of  a 
foreign  patent  for  the  same  invention  by  reason  of  non-payment  of  taxes  or 
non-working." 

The  article  in  the  proposed  convention  to  which  these  observations 
related  read  as  follows : 

"Art.  4  bis.  Patents  applied  for  in  the  different  contracting  states  by  per- 
sons admitted  to  the  benefit  of  the  convention  under  the  terms  of  articles  2 
and  8,  shall  t>e  independent  of  the  patents  obtained  for  the  same  invention  in 
the  other  states  adhering  or  not  to  the  Union. 

"This  provision  shall  apply  to  patents  existing  at  the  time  of  its  going  into 
effect 
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'^e  same  rule  applied  in  the  case  of  adhesion  of  new  states  as  to  patents 
already  existing  either  in  the  Union  or  in  the  new  adhering  state  at  the 
time  of  the  adhesion." 

This  language  was  literally  the  same  as  that  now  under  discussion, 
found  in  the  convention  of  December  14,  1900,  with  the  following  ex- 
ceptions: The  first  sentence  now  closes  with  the  words,  "adherents 
or  non-adherents  to  the  Union,"  instead  of  the  words,  "adhering  or 
not  to  the  Union" ;  and  also  the  last  sentence  now  ends  with  the  words, 
"to  patents  already  existing  on  both  sides  at  the  time  of  the  adhesion," 
instead  of  the  words,  "to  patents  already  existing  either  in  the  Union 
or  in  the  new  adhering  state  at  the  time  of  the  adhesion."  It  is  not 
possible  that  these  merely  literal  changes  can  in  any  way  affect  any 
question  which  we  have  before  us.  It  is  especially  to  be  noted  that  the 
commissioners  reported  that  all  the  commissioners  present  were  un- 
animous that  tills  proposed  phraseology  of  the  convention  of  1897 
would  not  affect  the  expiration  of  United  States  patents  already  is- 
sued. We  have  received,  through  the  courtesy  of  the  state  department, 
a  copy  of  the  report  of  the  commissioners  who  negotiated  the  treaty 
of  December  14,  1900,  but  it  makes  no  reference  to  the  topic  we  are 
discussing. 

Thus  the  convention  of  1900  and  the  proposed  convention  of  1897 
alike  contained  the  provisions  in  reference  to  patents  existing  at  the 
time  the  treaty  went  into  effect,  and  relative  to  new  adhering  states, 
on  which  the  complainant  relies  as  saving  its  patent. 

The  act  of  1903,  to  which  we  have  referred,  is  entitled: 

"An  act  to  effectuate  the  provisions  of  the  additional  act  of  the  international 
convention  for  the  protection  of  industrial  property." 

What  is  tliere  called  "the  additional  act"  is  the  convention  of  De- 
cember 14,  1900.  There  is  no  express  provision  in  the  statute  itself 
in  line  with  the  title ;  and  it  is  rare  that  the  title,  is  effectual.  We  all 
know  that  Lord  Coke  said  that  it  ought  not  be  taken  into  consideration 
at  all ;  but  there  are  occasions  when  the  language  of  an  act  is  couched 
in  such  general  terms  that  we  must  go  to  the  title  to  find  its  limita- 
tions. The  Supreme  Court  has  reiterated  Lord  Coke's  observation,  but 
with  the  qualification  which  we  state,  to  the  effect  that,  when  the  mind 
labors  to  discover  the  design  of  the  Legislature,  it  seizes  everything 
frcMn  which  aid  can  be  derived,  and  then  the  title  will  have  its  due  share 
of  consideration.  The  Bark  Eudora,  190  U.  S.  169,  172,  173,  23  Sup. 
Ct  821,  47  L.  Ed.  1002.  A  very  striking  illustration  of  this  with  ref- 
erence to  the  later  statutes  about  aliens  appears  in  the  opinion  of  Judge 
Gray,  in  behalf  of  the  Circuit  Court  of  Appeals  for  the  Third  Circuit, 
in  Rodgers  v.  United  States,  81  C.  C.  A.  454,  152  Fed.  346,  350.  The 
statutes  there  in  issue  use  the  broad  word  aliens,  and  yet  the  title  was 
availed  of  by  tiie  court  to  limit  them  to  aliens  who  were  immigrants. 
We  cannot  doubt  that  the  act  of  1903  to  which  we  refer  is  to  be  con- 
strued as  passed  for  the  purpose  named  in  its  title ;  and,  inasmuch  as 
it  relates  to  the  same  topics  involved  here  as  the  convention  of  De- 
cember 14,  1900,  we  can  also  have  no  doubt  that  it  is  to  be  regarded  as 
covering  the  entire  ground  so  far  as  it  concerns  us.  This  is  the  well- 
settled  rule  of  construction  applied  under  such  circumstances  to  legis- 
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lation  which  has  the  form  of  codification.  The  ruling  of  the  Supreme 
Court  in  Dallemagne  v.  Moisan,  197  U.  S.  169,  175,  25  Sup.  Ct.  422, 
49  L.  Ed.  709,  in  regard  to  various  treaties  respecting  consular  juris- 
diction over  crews  of  vessels  of  foreign  nations,  and  referring  to  a 
statute  of  the  United  States  enacted  in  relation  thereto,  observed  as 
follows : 

"This  statute,  haying  been  passed  by  the  United  States  for  the  purpose  of 
executing  the  treaties  it  had  entered  into  with  foreign  governments,  must  be 
regarded  as  the  only  means  proper  to  be  adopted  for  tliat  purpose." 

That  observation  directly  applies  here,  and  fully  supports  the  rule  of 
construction  which  we  have  stated  with  regard  to  legislation  which  has 
the  form  of  codification.  *  Fairly  paraphrasing  the  language  of  the  Su- 
preme Court  cited,  we  may  say  that  the  statute  of  1903,  having  been 
passed  for  the  purpose  of  executing  treaties,  must  be  regarded  as  ex- 
pressing the  only  effect  which  Congress  intended  they  should  have 
to  the  extent  of  the  subject-matters  to  which  the  act  relates.  It  re- 
enacts  section  4887  in  such  form  as  Congress  desired,  faithfully  omit- 
ting such  parts  of  the  convention  of  1900  as  referred  to  patents  existing 
at  the  time  it  went  into  effect,  or  as  referred  to  newly  adhering  states. 
It  is  to  be  borne  in  mind  that  treaties  with  foreign  nations  have  a  liberal 
construction,  even  at  variance  with  the  apparent  meaning  of  the  mere 
letter  when  interpreted  according  to  the  rules  of  the  common  law.  The 
purpose  is  to  work  out  the  common  intention,  including  that  of  peoples 
who  know  nothing  about  the  common  law,  and  who  use  phraseology 
different  from  that  to  which  we  are  accustomed.  A  noticeable  dec- 
laration of  this  fact  is  found  in  United  States  v.  Winans,  198  U.  S.  371, 
380,  25  Sup.  Ct  662,  49  L.  Ed.  1089,  where  the  Supreme  Court  reiter- 
ated that  it  would  sometimes  go  to  the  extent  of  construing  a  treaty 
with  Indians  as  they  understood  it  when  it  was  made,  rather  than 
according  to  its  letter.  Certainly  it  would  not  violate  any  just  rules, 
if  either  the  executive,  the  judiciary,  or  the  Congress  of  the  United 
States  should  construe  a  treaty  in  accordance  with  what  was  clearly 
the  common  understanding  of  all  the  commissioners  who  negotiated  it. 
The  courts  might  safely  do  this;  and,  perhaps,  they  would  be  com- 
pelled to  when  there  was  a  formal  protocol  of  the  proceedings  of  the 
negotiations  expressing  it.  Under  the  circumstances  here.  Congress 
might  well  be  justified  in  acting  on  the  report  of  the  commissioners  who 
were  concerned  in  the  intended  convention  of  1897,  to  the  effect  that 
all  present  were  of  the  opinion  that  the  proposed  article  then  under 
consideration  could  not  affect  existing  patents  in  the  United  States,  in 
view  of  the  fact  that  the  same  language  was  carried  forward  into  the 
treaty  of  1900,  without  any  contravening  statement  from  any  of  the 
parties  who  negotiated  it.  This  may  well  explain  why  it  is  that  we  find 
the  act  of  1903  in  the  form  in  which  we  do  find  it.  At  any  rate,  that 
act  did  omit  the  special  provisions  with  reference  to  existing  patents, 
and  future  adhering  states,  on  which  the  complainant  relies;  and,  for 
the  reasons  which  we  have  stated,  we  must  conclude  that  this  was 
purposely  done. 

Whatever  might  have  been  the  condition  with  reference  to  a  bill 
in  equity  filed  before  the  act  of  1903,  covering  infringement  prior 
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thereto,  we  have  here  a  statute  passed  before  filing  of  the  existing  bill, 
and  the  infringements  now  alleged,  which  pronounces  the  construction 
we  must  give  the  convention  of  1900,  according  to  the  legislative  will 
declared  since  it  was  ratified.  In  any  event,  the  courts  would  hesitate 
before  giving  a  treaty  an  interpretation  differing  from  that  solemnly 
given  it  by  the  executive  or  by  Congress,  even  if  they  would  ever  do 
it  According  to  the  law  as  it  stood  when  the  patent  in  suit  issued, 
it  expired  with  the  British  patent  To  enable  it  to  run  its  statutory 
terai,  retroactive  legislation  by  statute  or  treaty  was  necessary.  It  is 
not  inqxjssible  that  the  convention  of  1900  might  have  been  regarded 
as  retroactive  and  as  reaching  this  patent;  but,  before  any  issue  arose 
between  the  parties  to  this  appeal,  and  therefore  before  any  rights 
against  the  respondent  could  have  vested  in  the  complainant.  Congress 
interposed  and  pronoimced  the  legislative  will,  subsequently  to  the 
ratification  of  the  convention,  that  it  should  not  be  regarded  as  retro- 
active. Consequently  we  find  no  saving  clause  so  far  as  the  litigation 
here  is  concerned. 

In  Sawyer  Spindle  Company  v.  Carpenter,  143  Fed.  976,  76  C.  C. 
A.  162,  in  which  we  passed  down  an  opinion  on  February  23,  1906, 
tiiat  portion  of  the  act  of  1903  which  re-enacted  section  4887  of  the 
Revised  Statutes  [U.  S.  Comp.  St.  1901,  p.  3382]  was  held  not  to  be 
retroactive  so  far  as  concerns  patents  which  had  tfien  expired,  and  the 
general  rule  that  statutes  are  not  to  be  held  retroactive  was  stated. 
While  it  is  true  that  in  Sawyer  Spindle  Company  v.  Carpenter  the  pat- 
entee did  not  rely  on  any  international  convention,  and  brought  none 
to  our  attention,  yet  it  is  also  true  that  the  result  reached  in  that  case 
was  in  harmony  with  the  ordinary  rules  of  statutory  construction.  We 
are  of  the  opinion  that  here  the  Circuit  Court  was  correct,  and  that 
tiiere  is  nothing  in  the  treaties  made  by  the  United  States,  as  controlled 
and  construed  by  the  later  federal  statute,  which  saves  the  complainant. 

The  decree  of  the  Circuit  Court  is  affirmed ;  and  the  appellee  recovers 
its  costs  of  appeal 
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(155  Fed.  405.) 

THE  BALTIMORE. 

(Circuit  Ck)nrt  of  Appeals,  Fourth  Circuit    May  25,  1907.) 

No.  686. 

Collision— Steameb  and  Schooneb— Failure  to  Snow  Pbopeb  Lights. 

A  schooner  held  in  fault  for  a  collision  with  a  steamer  in  Chesapeake 
Bay  in  the  night,  on  the  ground  that,  while  becalmed,  she  had  been  drift- 
ed around  by  the  tide  so  that  the  steamer  was  an  overtaking  vessel,  and 
could  not  see  her  side  lights,  and  she  failed  to  exhibit  any  white  light  or 
flare-up  astern  as  required  by  the  rules,  although  the  steamer  was  seen 
approaching  for  a  considerable  time  before  the  collision. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig.  vol.  10,  Collision,  M  105- 
116. 

Overtaking  vessels,  see  note  to  The  Rebecca,  60  C.  C.  A.  254.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  Maryland. 

The  following  is  the  opinion  of  the  District  Court  by  Morris,  Dis- 
ftrict  Judge,  delivered  orally : 

This  collision  occurred  in  the  Chesapeake  Bay  about  11  o'clock  at  night, 
December  19,  1905,  some  four  miles  to  the  north  of  Polnt-No-Polnt.  The 
night  was  dark,  but  the  atmosphere  was  clear,  except  for  a  slight  haziness  on 
the  surface  of  the  water.  The  schooner  was  a  small  and  very  old  vessel  of 
about  55  tons,  loaded  with  lumber.  The  deck  load  extended  three  or  four 
feet  outside  her  hull  and  up  to  the  foremast,  and  was  about  four  feet  in  height 
above  the  deck.  She  was  on  her  way  up  the  bay,  having  come  out  of  the 
Rappahannock,  river  the  day  before.  The  steamer  Baltimore,  a  large  pas- 
senger steamer  of  the  Chesapeake  Steamship  Company,  had  left  Baltimore  at 
5  p.  m.  on  her  regular  trip  to  West  Point  on  the  York  river.  She  was  proceed- 
ing south  by  R  %  E.  down  the  bay  in  the  usual  track  of  steamers  of  her  class. 
The  case  stated  for  the  schooner  In  her  libel  Is  that  the  schooner  was  on  her 
port  tack  with  the  wind  very  light  from  N.  N.  W.  with  hardly  sufficient  head- 
way for  steerage,  making  a  course  N.  N.  E.,  that  the  lookout  reported  the 
steamer's  headlight  an  hour  before  the  collision,  and  that  the  schooner  held 
her  course  and  watched  the  lights  of  the  steamer  until  in  a  short  time,  with- 
out change  of  course,  the  steamer  ran  into  the  schooner,  striking  lier  on  her 
port  side  forward  of  the  fore  rigging,  cutting  off  the  fore  part  of  the  schooner 
and  carrying  away  her  foremast,  fore  rigging,  foresail  and  fore  topmast, 
and  so  injuring  her  that  she  filled  at  once,  carrying  down  one  of  her  crew 
who  was  in  the  forecastle,  and  who  was  drowned. 

The  case  for  the  steamer,  as  stated  in  her  answer  and  cross-libel,  is  that  she 
was  proceeding  at  her  usual  speed  of  12  miles  an  hour  with  her  second  officer 
on  duty  in  the  pilot  house,  a  quartermaster  at  the  wheel,  and  a  lookout  for- 
ward near  the  stem ;  that  the  first  they  saw  was  the  bow  light  of  the  steam- 
er reflected  on  the  sails  of  the  schooner  directly  in  front  of  the  steamer,  less 
than  100  feet  distant,  and  heading  southeast  in  such  a  direction  that  her  side 
lights  could  not  be  seen  from  the  steamer  and  that  no  white  light  or  flare- 
up  was  exhibited  to  the  steamer  over  her  stern ;  that  the  reflection  was  report- 
ed by  the  lookout  and  seen  by  the  second  officer  at  the  same  moment ;  that  the 
second  officer  at  once  rang  for  full  speed  astern,  but  before  the  steamer's 
headway  was  checked  her  stem  struck  the  schooner  on  the  port  side,  forward 
.  of  the  foremast,  and  cut  away  the  schooner's  bow,  without  disturbing  the  deck 
load.  The  fault  charged  against  the  schooner  is  not  having  displayed  a  white 
light  or  flare-up  on  the  schooner's  stem,  in  compliance  with  article  10  of  the 
act  of  Congress  of  June  7,  1897  (30  Stat  90,  c.  4  [U.  S.  Comp.  St.  1901,  p.  2879]), 
she  being  the  overtaken  vessel.  The  course  of  the  steamer  I  take  to  be  es- 
tablished as  south  by  E.  %  E. ;  that  was  the  proper  and  usual  course  for  her, 
and  there  is  no  reason  to  doubt  the  steamer's  witnesses  that  it  was  the  course 
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of  the  steamer  that  night  The  schooner's  witnesses  gave  her  heading  as  N. 
N.  E,  and  the  pinch  of  the  case  is  the  correctness  of  the  schooner's  contention 
as  to  her  heading. 

In  the  first  place,  it  may  be  well  to  consider  the  relative  possibility  of  want 
of  vigilance  on  the  part  of  those  on  watch  on  the  respective  vessels.  The  crew 
of  the  schooner  consisted  of  the  master  (who  was  also  the  owner)  and  three 
colored  men.  The  master  for  some  time  before  the  collision  was  below  in  the 
cabhi  and  the  colored  mate  had  the  wheel.  There  was  a  young  colored  man 
as  lookout  standing  on  the  deck  load  at  the  port  forerigging.  The  lookout 
was  also  cook  during  the  day,  and  the  mate  had  been  on  duty  nearly  all 
Monday  and  Monday  night,  and  had  but  short  intervals  of  rest  on  Tuesday. 
The  steamer  had  left  Baltimore  only  five  hours  before ;  the  lookout  had  been 
on  watch  only  one  hour  and  the  second  officer  since  6  o'clock.  The  mate  and 
lookout  on  the  schooner  testify  that  they  saw  the  steamer's  light  a  very  long 
distance  ofiT,  and  that  she  continued  to  approach  directly  toward  the  schooner, 
but  the  mate  did  not  call  the  master,  who  was  Just  below  him  in  the  cabin, 
and  the  lookout  did  not  call  up  the  man  who  was  asleep  in  the  forecastle 
just  under  him.  That  the  mate  did  not  call  the  master  is  certainly  significant 
and  leads  to  the  inference  that,  after  the  two  men  on  the  schooner  first  saw 
the  steamer,  they  were  too  drowsy  to  watch  her,  and  too  stupid  with  weariness 
to  do  anything. 

The  important  question  is  the  heading  of  the  schooner.  In  the  schooner's 
libel  and  in  the  testimony  of  the  two  men  on  her  deok  and  of  her  master  it 
is  said  that  the  wind  was  N.  N.  W.  and  the  schooner's  heading  N.  N.  E.,  but' 
it  is  also  stated  that  the  wind  was  so  light  that  the  schooner  did  not  have 
steerageway.  If  the  wind  had  been  as  they  state,  N.  N.  W.,  and  sufficient  for 
steerageway,  the  schooner  could  not  have  made  a  course  N.  N.  B.  It  would  be 
Impossible  for  a  schooner  of  this  class  with  a  heavy  deck  load  piled  four  feet, 
in  a  very  li^t  wind  hardly  sufficient  for  steerage,  to  ke^  a  course  four  points 
off  the  wind.  That  may  have  been  her  heading  when  those  on  the  schooner 
first  saw  the  steamer's  light,  but  there  was  no  reason  why  she  should  keep  that 
heading.  The  fact  was  that  the  schooner  was  becalmed  and  was  keeping  no 
course  at  all,  but  was  drifting.  The  tide  since  8  o'clock  had  been  flooding 
and  setting  her  up  the  bay,  and  that  current  acting  with  most  force  on 
her  stem,  which  was  deepest  In  the  water,  would  carry  her  stem  to  the  north- 
ward and  set  her  bow  more  and  more  to  the  eastward  and  southward.  As  to 
the  wind,  if  there  was  at  that  time  any  wind,  I  am  satisfied  that  the  pre- 
ponderance of  proof  is  that  it  was  not  from  the  N.  N.  W.,  but  to  the  east  of 
north,  what  there  was  of  it  I  am  satisfied  that,  whatever  may  possibly  have 
been  the  heading  of  the  schooner  when  those  on  her  deck  say  they  first  saw 
the  steamer  to  the  northwest  off  their  port  bow,  that  before  the  steamer  had 
approached  near  enough  to  see  the  schooner's  port  light,  the  schooner's  head, 
nnder  the  influence  of  the  tide,  had  come  around  until  she  pointed  at  least 
southeast.  In  that  relative  situation,  the  schooner's  port  light  could  not  be 
seen  from  the  steamer.  The  schooner  was  then  the  overtaken  vessel,  and  was 
under  obligation  to  exhibit  a  bright  light  or  flare-up  from  her  stem. 

The  second  officer  and  lookout  of  the  steamer  appear  to  have  been  vigilant, 
and  there  does  not  appear  to  me  to  be  any  way  of  accounting  for  their  not 
seeing  the  schooner's  port  light,  except  that  the  schooner  had  drifted  around 
flo  as  to  bring  her  port  light  abaft  her  beam  to  the  steamer.  It  is  urged  in 
behalf  of  the  schooner  that  the  character  of  the  wound  is  not  consistent  with 
a  blow  from  the  stem.  The  effect  of  a  blow  given  by  one  vessel  to  another 
in  collision  cases  is  often  surprising,  and  is  not  an  altogether  safe  premise  to 
argue  from.  Both  vessels  are  moving  and  both  yield  to  the  impact  In  this 
case  the  blow  was  Just  forward  of  the  deck  load.  The  bow  of  the  schooner 
was  cut  off  and  the  deck  load  but  sliarhtlv  moved.  If  the  blow  had  come  from 
forward,  more  in  the  direction  toward  the  schooner's  stem,  it  seems  probable, 
as  the  steamer  was  going  full  speed,  that  the  steamer  would  have  brought  up 
against  the  deds  load  and  carried  the  schooner  with  her  and  have  forced  her 
open,  rather  than  have  sliced  off  the  bow  and  headgear  as  she  did.  I  see 
nothing  sustaining  the  theory  urged  in  behalf  of  the  schooner  which  is  de- 
dudble  from  the  wound  to  the  schooner  produced  by  the  blow. 

It  is  urged  that  because  at  the  moment  of  the  collision  the  second  officer  of 
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the  steamer  says  he  did  discern  the  red  light  the  steamer  must  have  been 
approaching  the  schooner  from  forward  of  the  schooner's  beam.  I  do  not 
think  It  necessarily  so  follows.  The  steamer  was  running  forward  on  the 
schooner,  and  may  have  opened  the  light  to  the  second  officer  by  running  past 
the  screen.  The  bow  of  the  steamer  may  have  already  struck  the  forward 
rigging  and  disturbed  the  screen,  or  the  second  officer,  being  high  up  above 
the  schooner's  deck,  may  have  looked  down  on  the  light  from  above.  I  must 
further  say  that  there  is  some  doubt  cast  upon  the  schooner's  case  by  the 
discrepancies  betwe^i  the  testimony  of  the  master  and  owner  at  the  investiga- 
tion before  the  steamboat  Inspectors  and  his  statements  in  court 

Upon  the  whole  case,  I  find  that  the  schooner  wag  In  fault,  In  that  she  was 
heading  in  such  a  direction  that  the  steamer  was  coming  up  more  than  two 
points  abaft  her  beam*  and  unable  to  see  her  side  lights,  and  tiiat  the  schooner 
did  not  make  known  her  presence  by  exhibiting  a  white  light  or  flare-up  light 
from  her  stem. 

I  find  the  schooner  solely  In  fault 

J.  Kemp  Bartlett  and  Robert  H.  Smith,  for  appellants. 
Arthur  D.  Foster  and  Reuben  C.  Foster,  for  appellee. 

Before  PRITCHARD,  Circuit  Judge,  and  BRAWLEY  and  BOYD, 
District  Judges. 

PER  CURIAM.  The  decree  of  the  court  below  dismissing  the  libel 
of  George  H.  White,  master  and  owner  of  the  schooner  AmeliB,  M. 
Price,  is  affirmed. 

In  so  far  as  said  decree  awards  damages  to  the  steamship  Baltimore 
for  the  injuries  sustained  by  said  steamship  in  the  collision,  and  orders 
execution  against  George  H.  White,  the  owner  of  the  schooner,  said 
decree  is  reversed,  the  costs  in  this  court  to  be  divided. 


(155  Fed.  407.) 

PHILADELPHIA  &  R.  R.  CO.  V.  BAKER, 

(Circuit  CJourt  of  Appeals,  Third  Circuit    May  13,  1907.) 

No.  27. 

1.  Railroads— Action  fob  Injury  in  Collision— Pennsylvania  Statute. 

Act  Pa.  April  4,  1868  (P.  L.  58),  which  provides  that,  when  any  person 
shall  sustain  personal  injury  or  loss  of  life  while  lawfully  engaged  or 
employed  "on  or  about  the  road,  work,  depots  and  premises  of  a  railroad 
company"  of  which  company  such  person  is  not  an  employ^  or  passenger, 
the  right  of  action  and  recovery  shall  be  the  same  as  would  exist  if  sucb 
person  were  an  employ^  does  not  prevent  a  recovery  from  a  railroad  com- 
pany for  the  death  of  an  engineer  in  the  employ  of  another  company,  who, 
while  running  a  train  of  such  company  over  a  track  of  defendant,  under  an 
agreement  which  gave  it  the  right  of  way,  was  killed  in  a  collision  with  a 
train  of  defendant  negligently  being  run  upon  the  same  track,  since  the 
track  was  not  at  the  time  the  premises  of  defendant,  whose  train  was 
there  without  right,  but  of  the  lessee. 

2.  Same— Instructions— Contributory  Neguoence. 

The  charge  of  the  court,  in  an  action  to  recover  for  the  death  of  a  rail- 
road engineer,  killed  in  a  collision  between  his  train  and  a  train  of  de- 
fendant company,  held  to  have  fairly  submitted  to  the  Jury  the  question 
of  contributory  negligence. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig.  vol.  41,  Railroads,  fi  961.] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania. 

For  opinon  below,  see  149  Fed. 
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Gavin  W.  Hart,  for  plaintiff  in  error. 
Charles  H.  Edmunds,  for  defendant  in  error. 

Before  D.\LLAS,  GRAY,  and  BUFFINGTON,  Circuit  Judges. 

BUFFINGTON,  Circuit  Judge.  In  the  court  below,  Sarah  Jane 
Baker,  a  citizen  of  New  Jersey,  brought  suit  against  the  Philadelphia 
&  Reading  Railroad  Company,  a  citizen  of  Pennsylvania,  to  recover 
damages  for  the  death  of  her  son,  Henry  K.  Baker,  which  she  alleged 
resulted  from  the  negligence  of  that  company.  There  was  a  verdict 
and  judgment  in  her  favor.  Thereupon  defendant  sued  out  this  writ  of 
error. 

Henry  K.  Baker  was  a  locomotive  engineer,  employed  by  the 
Central  Railroad  Company  of  New  Jersey.  At  the  time  of  his  death 
his  engine  was  hauling  a  train  of  freight  cars  for  that  company  from 
Jersey  City  to  PhUaddphia.  The  latter  portion  of  the  run  was  made 
under  a  trackage  arrangement  between  the  two  companies  over  the 
tracks  of  the  defendant.  After  Baker's  train  approached  Tabor  Junc*- 
tion,  he  was  sig^naled  by  the  defendant  ccmipany's  tower  man  to  take 
the  south-bound  track  of  the  defendant  company.  While  running 
thereon,  at  a  point  south  of  the  signal  tower,  Baker's  engine  struck 
the  engine  of  a  local  freight  train  of  the  defendant  company  which  was 
passing  from  the  south  to  the  north  bound  track.  This  Reading  train 
had  not  only  no  right  on  the  south-bound  track  at  the  time,  but  it  vio- 
lated the  rules  of  that  road  in  having  no  flagman  out  to  warn  approach- 
ing trams. 

It  is  thus  clear  that  Baker's  death  was  caused  by  the  negligence  of 
the  Reading  Road's  employes,  and  that  company  was  justly  held  re- 
sponsible for  damages  unless,  by  virtue  of  the  Pennsylvania  statute 
of  April  4,  1868  (P.  L.  58),  Henry  K.  Baker  is  held  to  be  an  employe 
of  the  Reading  Road,  and  the  negligence  of  its  employes  treated  as 
that  of  his  co-employes.    This  statute  provides : 

That  when  any  person  shall  sustain  personal  Injury  or  loss  of  life  while 
lawfully  engaged  or  employed  on  or  about  the  road,  works,  depots  and  prem- 
iiet  of  a  railroad  company,  or  In  or  about  any  train  or  car  therein  or  thereon, 
of  which  company  such  person  Is  not  an  employ 6,  the  right  of  action  and 
recovery  in  all  such  cases  against  the  company  shall  be  such  a  one  as  would 
exist  if  such  person  were  an  employ^;  provided  that  this  section  shall  not 
apply  to  passengers." 

It  was  lately  before  us  in  Delaware  &  Hudson  Company  v.  Yarring- 
ton,  162  Fed.  396,  81  C.  C.  A.  522.    We  there  said  : 

^'Seeing  then  that  the  defendant  company  bad  at  the  time  and  place  of  this 
accident  no  right  whatever  to  occupy  this  tract,  and  that  it  was  guilty  of  neg- 
ligence In  obstructing  the  passage  of  the  train  on  which  plalntifiT  rode,  we 
bold  the  act  had  no  application." 

That  case  controls  the  present,  for  here,  as  there,  the  track  where  the 
accident  occurred,  while  the  property  of  the  Reading  Company,  was, 
when  the  accident  occurred,  the  property  for  the  time  being  of  the 
Central  Railroad  of  New  Jersey.  The  court  below  therefore  rightly 
held  the  act  of  1868  did  not  apply. 

Objection  is  made  that  the  court  excluded  from  the  jury  considera- 
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tion  of  Baker's  alleged  contributory  negligence  in  exceeding  a  proper 
speed  limit,  in  saying  in  reference  to  him :  "There  is  no  evidence  tiiat 
he  did  not  proceed  carefully ;  but,  at  any  rate,  he  proceeded."  Stand- 
ing alone,  this  sentence  might  be  open  to  such  charge ;  but,  when  this 
statement  is  considered  in  the  light  of  the  whole  charge,  it  did  not 
have  the  effect  complained  of.  The  jury  were  instructed,  if  tihe  signal 
gave  Baker  the  right  to  go  ahead,  and  assured  him  he  had  a  clear 
track,  still  "he  was  required  to  use  the  ordinary  and  usual  care,  even 
under  those  circumstances."  Attention  was  called  to  the  fact  that, 
while  there  was  no  evidence  of  Baker's  negligence  in  running  the 
train  (by  which  we  understand  the  court  referred  to  his  handling  the 
engine,  keeping  lookout,  etc.),  "there  is  evidence  that  he  was  going 
at  the  rate  of  15  miles  an  hour."  After  reciting  the  conflicting  tes- 
timony on  that  point,  the  court  then  left  to  the  jury  what  inference 
was  to  be  drawn  by  the  inquiry : 

"Is  there  any  evidence  from  which  the  inference  conld  be  drawn  that  Hen- 
ry K.  Baker  was  negligent  in  the  way  and  at  the  speed  he  ran  his  train  ?^ 

And  following  this  the  jury  was  told : 

"If  you  find  from  the  evidence  he  was  not  negligent,  but  that  there  was 
negligence  on  the  part  of  either  the  man  in  the  tower  or  the  crew  miming 
the  shifting  engine,  and  if  there  was  negligence  of  either  or  both  together,  then 
this  company  Would  be  responsible  for  the  death  of  Henry  K.  Baker  under 
the  law." 

Under  this  charge  we  think  the  questions  involved  were  fairly  sub- 
mitted, and  the  judgment  should  be  affirmed. 
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(155  Fed.  897.) 

OMAHA  PACKING  CO.  ▼.  SANDUSKI. 

(Circuit  Court  of  Appeals,  £^ghtli  Circuit    July  22,  1007.) 

No.  2,585. 

1.  Master  and  Servant— Injury  or  Servant— Evidence  of  Master's  Neqli- 

OENCE. 

The  mere  fact  that  an  accident  happened  by  which  a  servant  was  in- 
jured does  not  itself  create  a  presumption  of  negligence  on  the  part  of 
the  master,  and,  where  negligence  is  charged  as  a  ground  for  recovery  by 
the  servant  against  the  master,  the  burden  is  upon  the  plaiutifiC  to  sliow 
that  by  some  act  or  omission  the  defendant  violated  some  duty  he  owed 
to  the  plaintiff  which  caused  the  injury. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig.  voL  84,  Master  and  Serv- 
ant H  881,  895.] 

2.  Same— Duty  of  Master— Safe  Place  to  Work. 

The  rule  which  makes  it  the  positive  duty  of  a  master  to  exercise  rea- 
sonable care  to  provide  a  servant  with  a  reasonably  safe  place  in  which 
to  work,  even  if  it  extends  to  providing  a  reasonably  safe  mode  of  en- 
trance to  and  exit  from  the  place  where  the  workmen  are  employed,  is  not 
applicable  to  a  case  where  the  place  becomes  dangerous  In  the  progress  of 
the  work  either  necessarily  or  from  the  manner  in  which  the  work  is  done. 

[Ed.  Note. — ^For  cases  in  point  see  Cent.  Dig.  vol.  34,  Master  and  Serv- 
ant S  550.] 
8.  Same— Condition  of  Way. 

PlaintifiC  was  employed  on  the  third  floor  of  defendant's  packing  house, 
which  was  reached  by  an  outside  stairway  running  up  from  a  platform, 
10  to  14  feet  wide,  extending  along  the  side  of  the  building.  This  plat- 
form was  used  by  other  employes  in  conveying  meat  on  trucks  from  one 
part  of  the  building  to  another,  and  there  were  more  or  less  drippings 
from  the  trucks  wliich  in  cold  weather  froze  upon  the  platform.  After 
plaintiff  had  been  so  employed  for  three  years,  in  walking  along  the  plat- 
form from  the  stairway  in  going  from  work  one  night  in  the  winter,  he 
slipped  on  the  platform,  and  was  injured.  Held  that  assuming  that  the 
fall  was  caused  by  ice  resulting  from  such  drippings,  it  was  not  due  to  any 
neglect  or  breach  of  duty  on  the  part  of  defendant,  but  to  a  cause  the 
risk  from  which  was  known  to  and  assumed  by  plaintiff. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  34,  Master  and  Serv- 
ant S  610.] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District  of 
Nebraska. 

Ralph  W.  Breckenridge  (Charles  J.  Greene,  on  the  brief),  for 
plaintiff  in  error. 

Constantine  J.  Smyth  (Edward  P.  Smith,  on  the  brief),  for  defend- 
ant in  error. 

Before  VAN  DEVANTER  and  ADAMS,  Circuit  Judges,  and  RIN- 
ER,  District  Judge. 

RINER,  District  Judge.  This  is  an  action  to  recover  damages  for 
personal  injuries  alleged  to  have  been  suffered  by  the  defendant  m 
error  by  reason  of  the  negligence  of  the  plaintiff  in  error. 

I/Duis  Sanduski,  plaintiff  in  the  court  below  (referred  to  herein- 
after as  the  plaintiff),  at  the  time  of  his  alleged  injuries,  January  20, 
1906,  was  in  the  employ  of  the  Omaha  Packing  Company,  defendant 
in  the  court  below  (referred  to  hereinafter  as  the  defendant),  in  its 
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packing  house,  located  at  South  Omaha,  in  the  hog  casing  room,  or 
department,  and  had  been  so  employed  for  about  three  years.  The 
room  where  the  plaintiff  worked  was  located  in  the  third  story  of  the 
building,  connected  with  the  defendant's  packing  plant  and  accessible 
from  the  street  by  means  of  a  platform  and  stairway.  The  platform 
was  600  feet  long,  and  between  10  and  14  feet  wide.  There  is  some 
conflict  in  the  evidence  as  to  its  exact  width.  The  platform,  where 
it  connected  with  the  stairway  leading  up  on  the  outside  of  the  build- 
ing to  the  door  of  the  room  where  Sanduski  worked,  was  between  10 
and  15  feet  above  the  groimd.  John  Tnczar,  a  witness  for  the  plaintiff, 
testified  that  it  was  "maybe  10  and  maybe  12"  feet  from  the  foot  of 
the  stairs  to  the  edge  of  the  platform.  There  was  a  railing  along  the 
outside  of  the  stairway,  but  no  railing  on  the  platform.  It  had,  how- 
ever, two  pieces  of  two  by  four  timber  spiked  to  the  edge  of  it.  The 
platform  sloped  slightly  toward  the  building;  the  outer  edge  being 
about  three  inches  higher  than  the  inner  edge.  The  platform  was 
used,  not  only  as  a  passageway  for  employes  going  to  and  from  their 
work,  but  also  for  trucking  the  product  of  the  plant,  as  one  of  the  wit- 
nesses puts  it,  "from  the  beef  house  to  the  tank  room,"  located  at  dif- 
ferent points  along  the  platform,  and  had  been  so  used  during  the  en- 
tire time  of  plaintiff's  employment.  The  testimony  shows  that  in  this 
trucking  process,  if  there  was  anything  wet  in  the  product  conveyed 
by  the  trucks,  the  water  would  drip  off  on  the  platform,  and  that  there 
usually  was  water  dripping  from  the  product  carried  on  the  trucks. 
All  of  this  was  known  to  Sie  plaintiff.  He  testified  that  he  knew  the 
platform  was  used  by  truckers  every  day,  in  cold  as  well  as  warm 
weather,  and  that  water  dripped  off  the  meat  carried  on  the  trucks  on- 
to the  platform,  and  that  during  his  entire  term  of  service  he  had  used 
this  platform  and  stairw^ay  as  a  passageway  in  going  to  and  from  his 
work,  sometimes  during  the  day  time  and  at  other  times  after  dark. 

As  to  the  condition  of  the  platform  on  the  morning  when  plaintiff 
went  to  work,  the  testimony  is  not  altogether  dear.  Tnczar,  who 
went  to  work  about  the  same  time  plaintiff  did,  testified  that  he  did  not 
see  any  ice  on  the  platform.  Zalinski,  another  witness,  could  not  say 
whether  there  was  ice  on  the  platform  in  the  morning.  Plaintiff  at 
first  said  there  was  ice  on  the  platform,  but  subsequently  said  he  did 
not  notice  whether  the  platform  was  frozen  or  not  in  the  morning. 
Plaintiff  testified  that  on  the  day  of  his  injury  he  went  to  work  in  the 
morning  about  6 :45,  and  quit  work  at  about  6 :30  in  the  evening;  that 
it  was  dark  both  when  he  went  to  work  in  the  morning  and  when  he 
quit  in  the  evening;  that  he  descended  the  stairs  on  the  outside  of  the 
building  leading  from  the  third  story  down  to  the  platform ;  that  he 
took  a  few  steps  after  reaching  the  platform,  when  he  slipped,  and 
that  was  all  he  knew.  He  testified  also  that  the  night  was  foggy.  He 
could  not  say  whether  there  was  ice  on  the  platform,  but  stated  that 
he  felt  "under  his  feet  it  was  kind  of  slippery,  but  not  long,  and  slipped, 
and  that  is  all  he  knew."  The  record  does  not  disclose  who  found  him 
when  he  was  picked  up,  or  the  condition  in  which  he  was  found. 
Both  Tnczar  and  Zalinski  testified  that  there  was  ice  in  ridges  on  that 
part  of  the  platform  where  they  trucked  beef,  and,  when  asked  how 
high  these  ridges  were,  said  they  were  small.    Tnczar  further  testi- 
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fied  that  the  ice  came  there  from  the  water  dripping  from  the  product 
carried  on  the  trucks  and  that  the  ridges  were  made  by  the  trucks. 

The  theory  upon  which  the  plaintiff  sought  to  recover  in  this  case 
was  that  the  defendant  was  negligent,  in  that  it  had  failed  to  use  rea- 
sonable care  to  provide  him  with  a  reasonably  safe  place  in  which  to 
work,  and  it  is  contended  by  counsel  in  their  brief  that  this  duty  of  the 
master  extends  to  a  reasonably  safe  mode  of  entrance  to  and  exit  from 
the  place  where  the  servant  was  employed.  Conceding,  for  the  pur- 
poses of  this  case,  that  the  rule  in  regard  to  the  master's  duty  to  his 
servant  is  as  broad  as  contended  for  by  counsel,  yet  we  think  there 
can  be  no  recovery  upon  the  facts  as  they  are  presented  by  this  record. 
Both  the  platform  and  stairway  were  open  and  exposed.  No  one  knew 
better  than  the  plaintiff  the  manner  in  which  the  business  was  carried 
on  there.  He  knew  that  this  platform  was  used  daily  by  men  trucking 
the  product  of  the  plant  from  the  beef  house  to  the  tank  room,  and  that 
the  drippings  fell  from  the  trucks  upon  the  platform.  He  had  been 
coming  and  going  back  and  forth  to  his  work  almost  daily  over  this 
platform  for  about  iJiree  years,  as  had  the  other  workmen,  and  that 
it  was,  as  one  of  tiie  witnesses  described  it,  "one  of  the  most  traveled 
ways  in  the  establishment." 

It  is  not  contended  that  there  was  any  defect  in  the  platform  itself, 
but  it  is  sought  to  charge  the  defendant  with  liability  upon  the  sole 
groimd  that  drippings  from  the  product  carried  on  the  trucks  on  that 
particular  day  were  permitted  to  freeze  upon  the  platform,  thus  mak- 
ing it  slippery.  The  plaintiff  must  have  known  the  weather  condi- 
tions before  reaching  the  platform,  because  he  had  descended  the  stair- 
way, which  was  open  and  exposed,  from  the  third  story  of  the  build- 
ing, down  to  the  platform,  and,  if  the  weather  was  cold  enough  to  form 
ice,  he  must  have  known  that  he  would  necessarily  find  that  portion  of 
the  platform,  over  which  the  trucking  was  done,  to  some  degree  in  a 
slippery  condition,  and  that  it  devolved  upon  him  to  use  more  care  than 
at  other  times  when  the  weather  conditions  were  more  favorable. 

The  mere  fact  that  an  accident  happened  does  not  of  itself  create  a 
presumption  of  negligence  on  the  part  of  the  defendant.  Where  neg- 
ligence is  charged  as  a  basis  of  recovery,  the  burden  is  upon  the  plain- 
tiff to  show  that  by  some  act  or  omission  the  defendant  has  violated 
some  dut>'  which  he  owed  to  the  plaintiff  and  which  caused  the  injury 
complained  of.  The  rule  is  stated  by  this  court  in  Northern  Pac.  Ry. 
Co.  v.  Dixon,  139  Fed.  737,  71  C.  C.  A.  555,  as  follows: 

"The  mere  happening  of  an  accident  which  injures  a  servant  fails  to  indi- 
cate whether  it  resulted  from  one  of  the  causes  the  risk  of  which  is  the  serv- 
ant's, or  from  one  of  those  the  rislc  of  which  is  the  master's;  and  for  this 
reason  it  raises  no  presumption  that  it  was  caused  by  the  negligence  of  the 
latter.  In  such  cases  the  burden  of  proof  is  always  upon  him  who  avers  that 
the  negligence  of  the  master  caused  the  accident  to  establish  that  fact,  and  a 
naked  finding,  as  in  this  case,  that  the  accident  occurred  and  that  the  serv< 
ant  was  guilty  of  no  negligence  which  contributed  to  cause  his  injury,  is  in- 
sufficient to  sustain  this  burden,  for  there  are  many  other  causes  than  the  neg- 
ligence of  the  master  and  that  of  the  servant,  such  as  the  negligence  of  fellow 
servants  and  latent  and  undiscoverable  defects  in  place  or  machinery,  which 
may  have  produced  it"  Chicago  &  N.  W.  Ry.  CJo.  y.  O'Brien,  132  Fed.  598,  67 
Gw  O.  A.  421,  and  cases  there  cited. 
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Neither  is  the  rule  which  makes  it  the  positive  duty  of  the  master  to 
provide  the  servant  a  reasonably  safe  place  in  which  to  work,  even  if  it 
extends  to  providing  a  reasonably  safe  mode  of  entrance  to  and  exit  f rcxn 
the  place  where  the  workmen  are  employed,  applicable  to  a  case  where 
the  place  becomes  dangerous  in  the  progress  of  the  work,  either  neces- 
sarily or  from  the  manner  in  which  the  work  is  done.  In  this  case,  if 
this  platform  became  dangerous  during  the  day,  it  was  by  reason  of 
this  trucking  carried  on  in  the  progress  of  the  work,  either  necessarily 
or  from  the  manner  in  which  the  work  was  done  by  other  employes, 
fellow  servants  of  the  plaintiff,  engaged  in  the  same  general  business, 
and,  if  the  platform  became  dangerous  through  their  negligence,  that 
was  one  of  the  risks  which  the  plaintiff  assumed  when  he  entered  tlie 
defendant's  employment.  In  Deye  v.  Lodge  &  Shipley  Mach.  Tool 
Co.,  137  Fed.  480,  70  C.  C.  A.  64,  the  court  said: 

"Unless  the  business  be  of  such  a  complex  and  dangerous  character  as  to 
require  that  it  shall  be  conducted  upon  a  system  or  scheme,  in  order  to  secore 
the  orderly  conduct  of  the  business  and  the  safety  of  those  engaged  in  it, 
the  master's  obligation  to  supply  a  safe  place  for  his  work  to  be  done,  and  to 
keep  it  safe,  does  not  impose  the  duty  of  always  keeping  it  In  a  safe  condi- 
tion so  far  as  its  safety  depends  upon  the  proper  performance  of  the  very 
work  which  his  servants  have  there  undertaken  to  do.  If  a  negligent  manner 
of  doing  the  work  makes  the  place  less  safe,  that  is  one  of  the  risks  which  all 
engaged  in  the  work  have  assumed  as  a  risk  of  the  occupation."  American 
Bridge  Company  v.  Seeds,  144  Fed.  605,  75  C.  O.  A.  407 ;  City  of  Minneapolis 
V.  Lundin,  58  Fed.  525,  7  O.  0.  A.  844. 

In  any  aspect,  therefore,  in  which  the  case  may  be  viewed,  on  the 
facts  disclosed  by  this  record,  we  think  the  plaintiff  was  not  entitled  to 
recover. 

The  judgment  of  the  Circuit  Court  is  reversed,  with  directions  to 
grant  a  new  trial. 


Digitized  by 


Google 


GREAT  NORTHERN  RT.  CX).  V.  UNITED  STATES.  93 

a55  Fed.  MR.) 

ORBAT  NORTHERN  RY.  CO.  v.  UNITED  STATES. 

(Circuit  Ck)urt  of  Appeals,  Eighth  Circuit    Septwnber  23,  1907.) 

No.  2,603. 

1.  Statutes— Gbnebal  Repealing  Clause. 

A  clause  generally  repealing  "all  laws  and  parts  of  laws  in  conflict 
with"  the  act  of  whlcfi  it  is  part  repeals  nothing  that  would  not  be 
equally  repealed  without  it 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  44,  Statutes,  §  225.] 

2.  Same— Latbb  Act  Covekinq  Whole  Subject  of  Pbiob  One. 

The  rule  that  a  later  act,  covering  the  whole  subject  of  a  prior  one  and 
embracing  new  provisions,  plainly  showing  that  it  was  intended  as  a  sub- 
stitute, operates  by  implication  to  repeal  the  prior  act,  is  subject  to  the 
qualification  that  where  the  later  act  expresses  the  extent  to  which  it  is 
intended  to  repeal  prior  laws,  as  by  a  clause  repealing  all  laws  and  parts 
of  laws  in  conflict  therewith,  it  excludes  any  Implication  of  a  more  ex- 
tended repeal. 

[Bd.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  44,  Statutes,  fi  229. 

Repeal  of  statutes  by  implication,  see  note  to  First  Nat  Bank  of  Butte 
V.  Weidenbeck.  38  C.  C.  A.  186.] 

3.  SAicfr— Rb-bnaotment  with  Amendments. 

Statute  law  is  not  abrogated  or  annulled  by  mere  re-enactment  or 
repetition ;  and  when,  for  purposes  of  enlargement,  contraction,  or  other- 
wise, a  statute  is  re-enacted  or  repeated  with  amendments,  the  amendatory 
act  is  to  be  regarded  as  an  affirmation  and  continuation  of  the  prior  law, 
in  so  far  as  in  substance  and  operation  it  is  the  same,  and  is  to  be  regarded 
as  new  legislation  only  in  so  far  as  in  substance  or  operation  it  differs 
from  the  prior  law. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig.  vol.  44,  Statutes,  §  241.] 

4.  Cabbtebs— Rebates— Section  1  of  Elkins  Act  (32  Stat.  847)  Not  Wholly 

Repealed  bt  Hepbubn  Aot  (34  Stat.  584). 

In  so  far  as  section  1  of  the  Ellkins  act  (Act  Feb.  19,  1908,  c.  708,  32 
Stat  847  [U.  S.  Comp.  St  Supp.  1905,  p.  599]).  provided  for  the  punish- 
ment of  acts  of  corporate  carriers  in  knowingly  offering,  granthig,  or 
Skiving,  as  also  the  acts  of  corporate  shippers  in  knowingly  soliciting,  ac- 
cepting, or  receiving,  rebates,  concessions,  or  discriminations  from  the 
l^^al  rates  and  tariffs,  it  was  not  abrogated  or  repealed  by  the  H^bum 
act  (Act  June  29,  1906,  c.  3591,  34  Stat  584),  but  was  preserved  and  con- 
tinued ;  and  in  so  far  as  it  provided  for  the  punishment  of  such  acts,  when 
not  knowingly  done — assuming,  but  without  deciding,  that  it  did  so  pro- 
vide— it  was  repealed. 

5.  Statutes— CoNOBEss  Cannot  Limit  Manneb  in  Which  Its  Will  shall  be 

Manuvsted  in  the  Futube. 

Willie  Congress  may  prescribe  rules  affecting  the  construction  of  after- 
legislation,  which  does  not  in  terms,  or  by  necessary  implication,  show 
that  it  is  to  be  unaffected  by  them,  these  rules  cannot  be  so  framed  as  to 
defeat  the  plain  Intention  of  after-legislation,  and,  like  other  statutes,  they 
cease  to  be  effective  when  plainly  or  necessarily  in  conflict  with  a  later 
manifestation  of  the  legislative  will. 

^  Same—Rev.  St.  f  13,  Constbued. 

As  applied  to  subsequent  repealing  acts  which  do  not  expressly,  or  by 
necessary  implication,  contravene  its  provisions,  Rev.  St.  S  13  [U.  S.  CJomp. 
St  1901,  p.  6],  prescribing  the  effect  of  a  repealing  act  upon  existing  pen- 
alties, forfeitures,  and  liabilities,  is  effective  and  obligatory  upon  the 
courts;  but  beyond  this  It  is  without  effect  and  not  obligatory  upon  any 
one.  Notwithstanding  its  enactment,  Congress  remained  at  liberty  to  legis- 
late respecting  its  subject-matter  in  any  manner  they  might  choose. 
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7.  Saice— Intention  is  Controlling,  Though  Resting  Only  in  Necessaby 

Implication. 

The  Intention  of  the  Legifilature  constitutes  the  law,  and  may  be  as 
effectually  manifested  by  what  Is  necessarily  implied  as  by  what  la  ex- 
pressed ;  and,  where  there  are  ctmflicting  manifestations  of  the  legislatiye 
will,  the  last  is  controlling,  even  though  it  rests  in  necessary  implication. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  44,  Statutes,  $  264.] 

8.  Same— Repeal  by  Implication. 

To  establish  a  supersession  or  repeal  of  a  statute  by  implication,  it  is 
not  sufficient  to  show  merely  that  a  later  statute,  making  no  mention  of 
the  particular  subject  of  a  prior  one,  employs  language  broad  enough  to 
cover  some  part  or  all  of  it ;  for,  as  words  are  sometimes  employed  with 
less  than  their  largest  literal  meaning,  it  must  also  appear  that  the  two 
statutes  cannot  stand  together,  reasonable  piu:pose  and  operation  being 
accorded  to  each.  Particularly  is  this  true  if  the  prior  statute  expresses 
a  settled  policy  in  legislation. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig.  vol.  44,  Statutes,  f  230.] 

9.  Carbiers— Rebates— DisoBiMiNATiON— Rev.  St.  §  13,  Not  Supebseded  by 

Speoial  Saving  Clause  in  Hepbubn  Act  (34  Stat.  584). 

The  special  saving  clause  in  section  10  of  the  Hepburn  act  (Act  June 
29,  1906,  c.  3591,  34  Stat  595),  does  not  mention  the  particular  subject  of 
the  general  saving  clause  in  Rev.  St  5  13  [U.  S.  Comp.  St.  1901,  p.  6], 
namely,  the  effect  upon  existing  penalties,  forfeitures,  and  liabilities  of 
a  repealing  act,  and  can  be  accorded  reasonable  operation,  consistently 
with  the  true  intendment  of  its  language  and  with  the  undisturbed  opera- 
tion of  the  general  saving  clause,  by  treating  it  as  saving  causes  then  pend- 
ing in  the  courts  of  the  United  States  from  what  in  its  absence,  and  in 
the  presence  of  the  general  saving  clause,  would  be  the  effect  upon  them 
of  the  amendments  provided  for  in  that  act.  Consequently  it  does  not  by 
necessary  implication  supersede  the  general  saving  clause  or  impinge 
upon  its  field  of  operation. 
(Syllabus  by  the  0)urt) 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  Minnesota. 

William  R.  Begg  and  Rome  G.  Brown  (Charles  S.  Albert,  on  the 
brief),  for  plaintiff  in  error. 

Charles  C.  Houpt,  U.  S.  Atty.  (Paul  A.  Ewart,  Asst.  U.  S.  Atty., 
on  the  brief),  for  defendant  in  error. 

Thomas  Wilson,  H.  S.  Priest,  and  F.  W.  Lehmann,  amici  curiae. 

Before  VAN  DEVANTER  and  ADAMS,  Circuit  Judges,  and  RI- 
NER,  District  Judge. 

VAN  DEVANTER,  Circuit  Judge.  This  writ  of  error  challenges 
a  judgment  of  conviction  in  a  criminal  case  whereby  the  Great  North- 
em  Railway  Company,  a  Minnesota  corporation  engaged  as  a  common 
carrier  in  the  transportation  of  property  wholly  by  railroad  from  points 
in  Minnesota  to  points  in  the  state  of  Washmgton,  was  sentenced  to 
pay  a  fine  of  $1,000  for  each  of  15  violations  of  section  1  of  the  act 
of  February  19,  1903  (32  Stat  847,  c.  708  [U.  S.  Comp.  St.  Supp. 
1905,  p.  599]),  known  as  the  "Elkins  Act,  which  declared,  inter 
alia: 

"And  It  shall  be  unlawful  for  any  person,  persons,  or  corporation  to  offer, 
grant,  or  give  or  to  solicit,  accept,  or  receive  any  rebate,  concession,  or  dis- 
crimination in  respect  of  the  transportation  of  any  property  in  interstate  or 
foreign  commerce  by  any  common  carrier  subject  to  said  act  to  regulate  com> 
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merce  and  the  acts  amendatory  thereto  whereby  any  such  property  shall  by 
any  device  whatever  be  transported  at  a  less  rate  than  that  named  in  the 
tariffs  published  and  filed  by  such  carrier,  as  is  required  by  said  act  to  regu- 
late commerce  and  the  acts  amendatory  thereto,  or  whereby  any  other  advan- 
tage Is  given  or  discrimination  is  practiced.  Every  person  or  corporation  who 
shall  offer,  graist,  or  give  or  solicit,  accept  or  receive  any  sucli  rebates,  con- 
cession, or  discrimination  shall  be  deemed  guilty  of  a  misdemeanor,  and  on 
conviction  thereof  shall  be  punished  by  a  fine  of  not  less  than  one  thousand 
dollars  nor  more  than  twen^  thousand  dollars." 

These  violations  were  charged  in  an  indictment  returned  November 
8, 1906,  and,  as  was  alleged  tiierein  and  admitted  upon  the  trial,  were 
committed  in  the  months  of  May,  June,  July,  and  August,  1905,  and 
consisted  in  granting  and  giving  to  the  W.  P.  Devereux  Company,  a 
shipper  of  oats  and  corn  in  car  load  shipments  from  Minneapolis,  Minn., 
to  points  in  the  state  of  Washington,  over  the  defendant's  railroad,  con- 
cessions of  15,  18,  and  20  cents  per  100  pounds  from  the  legal  rate  of 
50  cents  per  100  poimds  named  in  the  tariffs  applicable  to  such  ship- 
ments, as  published  and  filed  with  the  Interstate  Commerce  Commission 
by  the  defendant  Intermediate  the  commission  of  the  offense  and  the 
returning  of  the  indictment,  Congress  passed  Act  June  29,  1906,  c. 
3591,  34  Stat.  pp.  684,  838,  known  as  the  "Hepburn  Act,"  and  the 
chief  objection  interposed  by  the  defendant  to  its  prosecution  and  pun- 
ishment was  that  section  1  of  the  Elkins  act,  against  which  it  had  of- 
fended, was  repealed  by  the  Hepburn  act  in  a  manner  which  left  no 
provision  of  law  for  the  prosecution  and  punishment  of  offenses  against 
the  repealed  statute,  save  where  proseaitions  therefor  were  pending  in 
the  courts  of  the  United  States  at  the  time  of  the  repeal.  The  district 
court  overruled  the  objection  (151  Fed.  84),  and  it  is  now  very  earn- 
estly and  forcefully  pressed  upon  our  consideration. 

Does  the  Hepburn  act  repeal  the  whole  or  any  part  of  section  1  of 
the  Elkins  act? 

The  title  of  the  Hepburn  act,  "An  act  to  amend  an  act  entitled  'An 
act  to  regelate  commerce,'  approved  February  fourth,  eighteen  hun- 
dred and  eighty-seven,  and  all  acts  amendatory  thereof,  and  to  enlarge 
the  powers  of  tihe  Interstate  Commerce  Commission,"  is  so  general  that 
it  gives  no  support  to  the  claim  of  a  repeal.  Nor  does  that  claim  have 
any  support  in  the  general  repealing  clause  in  section  10,  "All  laws 
and  parts  of  laws  in  conflict  with  the  provisions  of  this  act  are  hereby 
repealed,"  for  it  repeals  nothing  which  would  not  be  repealed  equally 
without  it.  State  v.  Drexel  (Neb.)  105  N.  W.  174;  State  v.  Yardley, 
95  Tenn.  646,  558,  32  S.  W.  481,  34  L.  R.  A.  656 ;  Struthers  v.  Peo- 
ple, 116  111.  App.  481 ;  Pierce  v.  Commercial  Investment  Co.,  30  Wash. 
272,  70  Pac.  496 ;  District  of  Columbia  v.  Sisters  of  Visitation.  15  App. 
D.  C.  300,  308.    As  said  by  Sutherland,  Stat.  Con.  (2d  Ed.)  §  247: 

"Subsequent  legislation  repeals  previous  inconsistent  legislation,  whether  it 
expressly  declares  such  repeal  or  not  In  the  nature  of  things  it  would  be 
•0,  not  only  on  the  theory  of  intention,  but  because  contradictions  cannot 
stand  together.** 

If  there  be  a  repeal,  it  is  solely  because  section  2  of  the  Hepburn  act 
declares  that  section  1  of  the  Elkins  act  "be  amended  so  as  to  read  as 
follows,"  and  then  reproduces  it  with  some  omissions  and  additions. 
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which  is  the  same  thing,  in  legal  effect,  as  saying  that  the  section  is 
amended  by  striking  out  what  is  omitted  and  by  inserting  at  designated 
places  what  is  added.  In  the  absence  of  a  constitutional  restriction — 
and  there  is  none  in  the  Constitution  of  the  United  States — ^the  amend- 
ment of  existing  statutes  may  be  effectually  accomplished  in  either 
of  these  ways,  and  they  have  been  employed  interchangeably  by  Con- 
gress. 

Generally  speaking,  where  a  statute  is  amended  "so  as  to  read  as  fol- 
lows," or  is  re-enacted  with  changes,  or  is  in  terms  repealed  and  simul- 
taneously re-enacted  with  changes,  the  amendatory  or  re-enacting  act 
becomes  a  substitute  for  the  original,  which  then  ceases  to  have  the 
force  and  effect  of  an  independent  enactment ;  but  this  does  not  mean 
that  the  original  is  abrogated  for  all  purposes,  or  that  everything  in  the 
later  statute  is  to  be  regarded  as  if  first  enacted  therein.  On  tihe  con- 
trary, the  better  and  prevailing  rule  is  that  so  much  of  the  original  as 
is  repeated  in  the  later  statute  without  substantial  change  is  affirmed 
and  continued  in  force  without  interruption,  that  so  much  as  is  omit- 
ted is  repealed,  and  that  any  substantial  change  in  other  portions,  as 
also  any  matter  which  is  entirely  new,  is  operative  as  new  legislation. 
In  Sutherland  on  Statutory  Construction  (2d  Ed.)  §  237,  it  is  said  of 
an  amendment  "so  as  to  read  as  follows" : 

"The  amendment  operates  to  repeal  all  of  the  section  amended  not  em- 
braced in  the  amended  form.  The  portions  of  the  amended  section  which  are 
merely  copied  without  change  are  not  to  be  considered  as  repealed  and  again 
enacted,  but  to  have  been  the  law  all  along ;  and  the  new  parts  or  the  diangcd 
portions  are  not  to  be  talien  to  have  been  the  law  at  any  time  priOF  to  the 
passage  of  the  amended  act  The  change  talces  effect  prospectively  accord- 
ing to  the  general  rule." 

And  in  the  succeeding  section  it  is  said  of  a  simultaneous  repeal 
and  re-enactment: 

"Where  there  is  an  express  repeal  of  an  existing  statute,  and  a  re-enactment 
of  it  at  the  same  time,  or  a  repeal  and  a  re-enactment  of  a  portion  of  it,  the 
re-enactment  neutralizes  the  repeal  so  far  as  the  old  law  is  continued  in  force. 
It  operates  without  interruption  where  the  re-enactment  takes  effect  at  the 
same  time.  The  intention  manifested  is  the  same  as  in  an  amendment  enact- 
ed in  the  form  noticed  In  the  preceding  section.  Offices  are  not  lost,  corporate 
existence  is  not  ended,  inchoate  statutory  rights  are  not  defeated,  a  statutory 
power  is  not  taken  away,  nor  pending  proceedings  or  criminal  charges  affected 
by  such  repeal  and  re-enactment  of  the  law  on  which  they  respectively  de- 
pend." 

The  subject  has  been  considered  several  times  by  the  Supreme  Court, 
and  always  with  the  same  result.  Steamship  v.  Joliffe,  2  Wall.  450, 
458,  17  L.  Ed.  805,  involved  the  right  of  a  port  pilot  to  collect  half 
pilotage  fees  for  services  proffered  and  declined,  and  during  the  pend- 
ency of  the  action  the  statute  giving  the  right  was  in  terms  repealed 
and  at  the  same  time  substantially  re-enacted;  the  new  act  allowing 
half  pilotage  fees  in  the  same  circumstances  as  the  original.  The  court 
held  that  the  new  act  did  not  impair  the  right  to  fees  which  had  arisen 
under  the  original,  saying: 

**The  new  act  took  effect  simultaneously  with  the  repeal  of  the  first  act 
Its  provisions  may,  therefore,  more  properly  be  said  to  be  substituted  in  the 
place  of,  and  to  continue  in  force  with  modifications,  the  provisions  of  the 
original  act,  rather  than  to  have  abrogated  and  annulled  them." 
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Murdock  v.  Memphis,  20  Wall.  590,  617,  22  L.  Ed.  429,  to  which 
we  will  refer  again,  related  to  a  revisory  and  substituted  act,  which, 
it  was  said,  was  a  new  law  in  so  far  as  it  differed  from  the  original, 
and  in  so  far  as  it  embraced  portions  of  the  original  was  a  preservation 
of  them.  Bear  Lake  Irrigation  Co.  v.  Garland,  164  U.  S.  1,  11,  17 
Sup.  Ct.  7,  9,  41  L.  Ed.  327,  related  to  an  act  which  expressly  repealed 
and  at  the  same  time  substantially  re-enacted  a  prior  one,  and  of  this 
it  was  said : 

"Upon  c<Hnparlng  the  two  acts  of  1888  and  1800  together,  It  Is  seen  that  they 
both  legislate  upon  the  same  subject,  and  in  many  eases  the  provisions  of  the 
two  statutes  are  similar  and  almost  identical.  Although  there  is  a  formal  re- 
peal of  the  old  by  the  new  statute,  still  there  never  has  been  a  moment  of 
time  shice  the  passage  of  the  act  of  1888  when  these  similar  provisions  have 
not  been  in  force.  Notwithstanding,  therefore,  this  formal  repeal,  it  is,  as  we 
think,  entirely  correct  to  say  that  the  new  act  should  be  construed  as  a  con- 
tinuation of  the  old  with  the  modification  contained  in  the  new  act.  This  is 
the  same  principle  that  is  recognized  and  asserted  in  Steamship  Ck>.  v.  Jolifte." 

Holden  v.  Minnesota,  137  U.  S.  483,  490,  494,  11  Sup.  Ct.  143,  146, 
147,  34  L.  Ed.  734,  was  a  criminal  case  involving  the  infliction  of  the 
death  penalty.  After  the  commission  of  the  offense  and  before  the  in- 
dictment of  the  offender  a  statute  was  adopted  which  substantially 
re-enacted  or  repeated  the  provisions  of  the  previous  law  relating  to 
the  mode  of  inflicting  that  penalty  and  to  the  issuing  of  the  governor's 
warrant  therefor.  It  also  contained  new  provisions  imposing  solitarj' 
confinement  after  the  issuance  of  the  warrant  and  regulating  the  de- 
tails of  the  execution,  and  in  terms  repealed  all  acts  and  parts  of  acts 
inconsistent  with  it.  Responding  to  the  contention  that  the  previous 
law  was  thereby  repealed,  and  ^at  the  new  act  could  not  be  applied 
to  prior  offenses,  the  court,  in  addition  to  holding  that  the  new  provi- 
sion for  solitary  confinement,  although  not  in  terms  so  written,  was 
applicable  only  to  future  offenses,  held  that  the  previous  law  was  not 
repealed,  and  in  that  connection  said : 

'These  provisions  were  not  repealed  by  the  act  of  April  24,  1889  (Gen.  Laws 
Minn.  1889,  p.  66,  c.  20).  In  respect  to  the  first  and  second  sections  of  that  act, 
it  is  clear  that  they  contain  nothing  of  substance  that  was  not  in  sections 
U  and  12  of  chapter  118  of  the  General  Statutes  of  187a  And  it  Is  equally 
clear  that  the  provisions  of  an  existing  statute  cannot  be  regarded  as  in- 
consistent with  a  subsequent  act  merely  because  the  latter  re-enacts  or  re- 
peats those  provisions.  As  the  act  of  1889  repealed  only  such  previous  acts 
and  parts  of  acts  as  were  inconsistent  with  its  provisions,  it  is  inaccurate  to 
say  that  that  statute  contained  no  saving  clause  whatever.  By  necessary  im- 
plication, previous  statutes  that  were  consistent  with  Its  provisions  were  unaf- 
fected." 

And  again : 

"The  provisions  of  the  previous  law,  as  to  the  nature  of  the  senteiice,  the 
particular  mode  of  Inflicting  death,  and  the  issuing  by  the  Governor  of  the 
warrant  of  execution  before  the  convict  was  hung,  were,  therefore,  not  repeal- 
ed, although  some  of  them  were  re-enacted  or  repeated  in  the  statute  of  1889, 
and  other  provisions  relating  merely  to  the  time  and  mode  of  executing  the 
warrant,  but  not  affecting  the  substantial  rights  of  the  convict,  were  added." 

The  rule  announced  in  these  cases  was  again  recognized  by  the  Su- 
preme Court  in  Campbell  v.  California,  200  U.  S.  87,  92,  26  Sup.  Ct. 
182,  50  L.  Ed.  382,  and  was  recently  applied  by  us  in  Lamb  v.  Pow- 
84  C.C.A.— 7 
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der  River  Live  Stock  Co.,  65  C.  C.  A.  670,  132  Fed.  434,  67  L.  R.  A. 
658.  It  lias  also  been  quite  generally  recognized  and  applied  in  the 
state  courts.  Instances  of  its  application  to  civil  statutes  are  shown  in 
the  following  cases:  Wright  v.  Oakley,  6  Mete  (Mass.)  400,  406; 
United  Hebrew  Benevolent  Ass'n  v.  Benshimol,  130  Mass.  325;  St 
Louis  V.  Alexander,  23  Mo.  483,  509;  Ely  v.  Holton,  15  N.  Y.  595; 
Anding  v.  Levy,  67  Miss.  51,  69,  34  Am.  Rep.  435 ;  Fullerton  v.  Spring, 
3  Wis.  667,  671 ;  Glentz  v.  State,  38  Wis.  549 ;  Burwell  v.  Tullis,  12 
Minn.  572,  575  (Gil.  486)  ;  Gaston  v.  Merriam,  33  Minn.  271,  283,  22 
N.  W.  614;  State  ex  rel.  v.  Baldwin,  45  Conn.  134,  144;  People  v. 
Board  of  Equalization,  20  Colo.  220,  231,  37  Pac  964;  Moore  v.  Ke- 
nockee  Tp.,  76  Mich.  332,  42  N.  W.  944,  4  L.  R-  A.  555;  Capron  v. 
Strout,  11  Nev.  304,  310;  McMullen  v.  Guest,  6  Tex.  276.  And  in- 
stances  of  its  application  to  criminal  statutes  are  shown  in  the  follow- 
ing: Commonwealth  v.  Herrick,  6  Cush.  (Mass.)  465;  State  v.  Gum- 
ber,  37  Wis.  298;  State  v.  Wish,  15  Neb.  448,  19  N.  W.  686;  State 
V.  Miller,  58  Ind.  399 ;  Sage  v.  State,  127  Ind.  16,  26  N.  E.  667 ;  State 
V.  Kates,  149  Ind.  46,  48  N.  E.  365;  State  v.  Herzog,  25  Minn.  490; 
State  V.  Prouty,  115  Iowa,  657,  662-665,  84  N.  W.  670;  State  v.  Wil- 
liams, 117  N.  C.  753,  23  S.  E.  250;  State  v.  Brewer,  22  La.  Ann.  273; 
Territory  v.  Ruval  (Ariz.)  84  Pac.  1096 ;  Junction  City  v.  Webb,  44 
Kan.  71,  23  Pac  1073.  See,  also.  Bishop  Stat.  Cr.  (3d  Ed.)  §§  152a, 
181. 

Reference  to  the  point  in  judgment  in  some  of  these  cases  will  illus- 
trate the  extent  of  the  rule  which  thejr  recognize  and  apply.  Com- 
monwealth V.  Herrick  was  a  prosecution  for  the  sale  of  spirituous 
liquor  by  retail,  in  violation  of  a  statute  which  was  amended,  after 
the  date  of  the  offense,  by  striking  out  the  word  "spirituous"  and  in- 
serting "intoxicating"  in  its  stead.  It  was  held,  Chief  Justice  Shaw 
delivering  the  opinion,  that,  as  the  substituted  word  included  all  that 
was  covered  by  the  other,  and  more,  the  intent  manifestly  was,  not  to 
affect  cases  theretofore  within  the  statute,  but  to  bring  another  class 
within  its  operation,  and  that  as  to  the  latter  it  was  a  new  law,  but  as 
to  the  former  its  continuity  was  not  broken.  State  v.  Cumber  was  a 
prosecution  under  a  statute  declaring  that  all  "places  of  public  resort, 
where  intoxicating  liquors  are  sold  in  violation  of  law,  shall  be  shut  up 
and  abated  as  public  nuisances  upon  conviction  of  the  keeper  thereof, 
who  shall  be  punished"  by  a  fine  and  imprisonment  Pending  the  pros- 
ecution the  statute  was  expressly  repealed,  and  at  the  same  time  was 
re-enacted  without  any  provision  for  a  fine  or  imprisonment.  The 
court,  after  referring  to  the  rule  that  the  effect  of  the  repeal  of  a  stat- 
ute and  its  re-enactment  at  the  same  time  is  to  continue  it  in  uninter- 
rupted operation,  and  after  observing,  "And  we  cannot  perceive  that 
it  makes  any  difference  whether  the  statute  be  a  civil  or  a  penal  one, 
for  it  is  wholly  a  question  of  legislative  intent,  which  is  as  manifest 
and  clear  in  the  one  case  as  the  other,"  held  that  upon  the  defendant's 
conviction  his  saloon  could  be  closed  up  and  abated  as  a  public  nui- 
sance and  the  costs  of  the  prosecution  imposed  upon  him,  but  that  no 
fine  or  imprisonment  could  be  imposed,  because  the  provision  for  that 
part  of  the  original  punishment  had  not  been  re-enacted,  and  therefore 
was  repealed.     State  v.  Wish  was  a  prosecution  for  horse  stealing 
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under  a  statute  which,  after  the  date  of  the  offense,  was  expressly  re- 
pealed and  at  the  same  time  re-enacted  with  such  changes  in  its  phrase- 
ology that  the  maximum  imprisonment  was  reduced  from  15  years  to 
10  and  the  minimum  from  3  years  to  1.  After  referring  to  the  rule 
that  upon  the  unconditional  repeal  of  a  criminal  statute  the  power  to 
punish  violations  thereof  is  taken  away,  the  court  said : 

'"But  does  tbls  mle  apply  when  in  fact  the  statute  has  not  been  repealed? 
There  would  seem  to  be  a  material  dilTerence  between  repealing  a  statute  and 
leaving  nothing  in  its  place,  and  simply  repealing  it  so  far  as  to  avoid  an  ap- 
parent conflict  between  the  original  and  amended  sections  of  the  act.  In  the 
one  case  the  power  would  be  entirely  gone,  while  in  the  other  no  instant  of 
time  had  passed  between  the  repeal  of  the  old  and  the  taking  effect  of  the 
new.  The  repealing  act  re-enacts  the  provisions  of  the  old  statute  in  its  very 
language  in  all  respects,  except  in  reducing  the  imprisonment  We  hold, 
therefore,  that  where  the  re-enactment  is  in  the  words  of  the  old  statute,  and 
was  evidently  intended  to  continne  in  force  the  uninterrupted  operation  of 
such  statute,  the  new  act  or  amendment  is  a  mere  continuation  of  the  former 
act,  and  is  not  in  a  proper  sense  a  repeal." 

State  V.  Miller  was  a  prosecution  for  grand  larceny ;  the  property 
taken  being  a  watch  of  the  value  of  $23.  Under  section  19  of  the  act 
of  1862,  in  force  at  the  date  of  the  offense,  grand  larceny  consisted 
in  the  stealing  of  personal  goods  of  another  of  the  value  of  $5  or  up- 
wards, and  pending  the  prosecution  the  statute  was  by  an  amendatory 
act  repeated  in  its  original  terms,  save  that  the  element  of  value  was 
changed  from  $5  or  upwards  to  $15  or  upwards.  The  court  held  that 
the  original  section  was  hot  wholly  repealed,  saying  : 

''The  amended  statute  in  question  is  not  inconsistent  with  the  statute  as  it 
was  before  amendment,  so  far  as  it  is  applicable  to  the  case  under  considera- 
tion. The  only  change  made  by  the  amendment  was  to  fix  the  amount  con- 
stituting grand  larceny  at  $15,  instead  of  $5.  The  law  under  both  statutes 
made  the  stealing  of  $20  and  upwards  grand  larceny.  There  has  not  been  a 
mom^it,  since  the  coming  into  force  of  the  act  of  1852,  that  the  statute  law 
of  tliis  state  has  not  made  the  stealing  of  the  amount  charged  in  the  indict- 
ment in  this  case  grand  larceny,  and  contained  the  same  provisions  as  to  the 
pfcmishment  thereof.  It  is  clear  to  us  that  the  lawmaking  power  never  intend- 
ed the  repeal  of  the  entire  section  19,  above  mentioned,  and  that  no  rule  of 
construction  of  statutes  requires  this  court  to  hold  that  it  is  repealed." 

In  Sage  v.  State  the  accused  was  convicted  as  an  accessory  before 
the  fact  to  the  crime  of  murder  in  the  first  degree.  At  the  date  of  the 
offense  the  statute  read: 

''Every  person  who  shall  aid  or  abet  in  the  commission  of  any  felony,  or  who 
shall  cotmsel,  encourage,  hire,  command,  or  otherwise  procure  such  felony  to 
be  committed,  shall  be  deemed  an  accessory  before  the  fact,  and  may  be  tried 
and  convicted  In  the  same  manner  as  if  he  were  a  principal,  and  either  be- 
fore or  after  the  principal  offender  is  convicted,  and  charged  or  indicted,  and 
upon  such  conviction  shall  suffer  the  same  punishment  and  penalties  as  are 
prescribed  by  law  for  the  punishment  of  the  principal." 

It  was  thereafter  re-enacted  in  an  amendatory  act  with  such  changes 
in  its  phraseology  that,  while  the  elements  of  the  crime  and  the  punish- 
ment remained  the  same,  the  name  given  to  the  offense  in  the  original 
statute  was  omitted,  and  some  changes  were  made  in  the  matter  of  the 
procedure  or  remedy.  In  sustaining  the  conviction,  it  was  held  that, 
though  in  a  sense  such  an  amendatory  act  supersedes  the  act  which  it 
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amends,  it  does  not  completely  repeal  or  destroy  it  for  all  purposes; 
and  it  was  added : 

"Principle  forbids  the  conclusion  that  an  amendatory  statute,  defining  an 
olTense  in  substantially  the  same  language  as  that  employed  in  the  statute 
it  amends,  takes  away  the  right  of  the  state  to  prosecute  the  offender  and 
requires  his  unconditional  discharge.  It  cannot  be  logically  affirmed,  where 
the  same  offense  is  defined  in  the  same  way  by  both  the  earlier  and  the  later 
statute,  that  there  is  an  interregnum  in  which  there  was  no  law  defining  the 
offense.  The  two  acts  interfuse  and  blend  so  fully  and  compactly  that  it  is 
impossible  that  there  can  be  an  interval  when  there  was  no  law.  Between 
the  two  acts  there  is  no  period  of  intervening  time  in  which  no  offense 
existed." 

State  V.  Herzog  was  a  prosecution  under  the  following  statute: 

"If  any  officer,  agent,  clerk  or  servant  of  any  incorporated  company,  or  if 
any  clerk,  agent,  or  servant  of  any  private  person,  or  of  any  copartnership, 
except  apprentices  and  other  persons  under  the  age  of  sixteen  years,  em- 
bezzles or  fraudulently  converts  to  his  own  use,  or  takes  and  secretes  with 
intent  to  embezzle  and  convert  to  his  own  use,  without  consent  of  his  em- 
ployer or  master,  any  money  or  property  of  another  which  has  come  to  his 
possession  or  is  under  his  care  hp  virtue  of  such  employment,  he  shall  be 
deemed  to  have  committed  larceny." 

After  the  date  of  the  offense  the  statute  was  amended  so  as  to  read 
as  follows : 

"If  any  officer,  agent,  clerk  or  servant  of  any  incorporated  company,  or  if 
any  clerk,  agent  or  servant  of  any  private  person,  or  of  any  copartnership, 
except  apprentices  and  other  persons  under  the  age  of  sixteen  years,  or  if  any 
attorney  at  law,  collector  or  otJier  person  who  ki  any  manner  receives  or  col- 
lecta  money  or  any  other  property  for  the  use  of  and  helonging  to  another, 
embezzles  or  fraudulently  converts  to  his  own  use,  or  takes  and  secretes  with 
intent  to  embezzle  and  convert  to  his  own  use,  without  the  consent  of  his  em- 
ployer, master,  or  the  owner  of  the  money  or  goods  collected  or  received,  any 
money  or  property  of  another,  or  which  is  partly  the  property  of  another  and 
partly  the  property  of  such  officer,  agent,  clerk,  servant,  attorney  at  law,  col- 
lector, or  other  person,  which  has  come  to  his  possession  or  under  his  care 
in  any  manner  whatsoever,  he  shall  be  deemed  to  have  conunltted  larceny; 
and  in  a  prosecution  for  such  crime,  it  shall  he  no  defence  that  such  officer, 
agent,  clerk,  servant,  attorney  at  law  or  other  person  was  entitled  to  a  com- 
mission  out  of  such  money  or  property,  as  conumission  for  collecting  or  re- 
ceiving the  same  for  and  on  behalf  of  the  owner  thereof:  provided,  Ihat  it 
shall  be  no  enibezzlement  on  the  part  of  such  agent,  clerk,  servant,  attorney  at 
law,  collector,  or  other  person  to  retain  his  reasonable  collection  fee  on  the 
collection" 

For  the  purpose  of  showing  in  what  respects  the  amended  statute 
differed  from  the  original,  we  have  italicized  those  words  of  each  not 
found  in  the  other.  In  siffirming  the  conviction  of  the  accused,  not- 
withstanding the  changes  in  the  law,  it  was  pointed  out  that,  save  where 
the  accused  was  entitled  to  a  commission  out  of  the  money  or  property 
embezzled,  etc.,  the  amended  statute  covered  in  exactly  the  same  way 
the  offenses  described  in  the  original,  and  it  was  said  tihat : 

"With  regard  to  the  offenses  described  in  the  latter,  in  a  case  in  which  the 
defense  spoken  of  does  not  exist,  the  law  is  wholly  unaffected  by  the  changes 
made  by  the  former,  and  continues  to  be  exactly  what  it  was  before  the 
changes  were  made.  As  respects  such  offenses,  the  original  section  is  not  re- 
pealed, abrogated,  changed,  or  amended,  but  simply  preserved  and  continued ; 
for  there  never  has  been  a  moment  of  time  since  its  adoption  when  the  rule 
of  law  announced  by  it  did  not  exist    So  long  as  this  rule,  which  is  ap- 
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pllcable  to  a  certain  class  of  cases,  remains  unchanged,  it  is  not  at  all  import- 
ant that  the  amendment  effected  by  the  amended  section  provides  for  and 
adds  other  classes  of  cases.  The  law  as  to  the  original  offenses,  save  when 
the  defense  mentioned  exists,  Is  the  same  in  every  respect" 

Territory  v.  Ruval  was  a  prosecution  for  grand  larceny  under  a  stat- 
ute which,  after  the  date  of  the  offense,  was  re-enacted  in  an  amenda- 
tory act  so  as  to  enlarge  the  enumeration  of  property  subject  to  that 
offense.  The  amendatory  act  also  contained  a  clause  in  terms  repealing 
all  acts  and  parts  of  acts  inconsistent  with  it.  The  property  stolen,  a 
gelding,  was  within  the  enumeration  in  both  the  original  and  the 
amendatory  act,  and  the  prosecution  was  sustained,  because  the  original 
was  neither  inconsistent  with  nor  repealed  by  the  amendatory  act,  but 
was  merely  enlarged  to  include  a  class  of  cases  not  before  within  its 
operation. 

In  support  of  the  contention  that  by  its  re-enactment,  with  modifica- 
tions, section  1  of  the  Elkins  act  was  entirely  repealed,  and  hence  no 
prosecution  for  prior  violations  of  its  inhibitions  respecting  rebates, 
concessions,  and  discriminations  could  be  instituted  thereafter  "against 
either  an  individual  or  a  corporation,"  counsel  for  the  railway  com- 
pany rely  upon  such  cases  as  Norris  v.  Crocker,  13  How.  429,  14  L. 
Ed.  210,  United  States  v.  Tynen,  11  Wall.  88,  20  L.  Ed.  153,  Murdock 
V.  Memphis,  20  Wall.  590,  22  L.  Ed.  429,  United  States  v.  Claflin,  97 
U.  S.  546,  24  L.  Ed.  1082,  1085,  Pana  v.  Bowler,  107  U.  S.  529,  538, 
2  Sup.  Ct.  704,  27  L.  Ed.  424,  Tracy  v.  Tuffly,  134  U.  S.  206,  229,  10 
Sup.  Ct.  527,  33  L.  Ed.  879,  and  Murphy  v.  Utter,  186  U.  S.  95,  22 
Sup.  Ct.  776,  46  L.  Ed.  1070,  from  which  they  deduce  the  conclusion 
that  where  a  later  act  covers  the  whole  subject  of  a  prior  one,  and  em- 
braces new  provisions  plainly  showing  that  it  was  intended  as  a  sub- 
stitute, it  operates  by  implication,  and  without  any  repealing  clause^ 
as  an  trnqudified  repeal  of  the  whole  of  the  prior  act.  In  our  opinion 
there  are  two  insuperable  objections  to  this  position:  First,  the  re- 
pealing clause  in  the  Hepburn  act,  "All  laws  and  parts  of  laws  in  con- 
flict with  the  provisions  of  this  act  are  hereby  repealed,"  expresses  the 
extent  to  which  it  was  intended  to  repeal  prior  laws,  and  excludes 
anv  implication  of  a  more  extended  repeal.  Henderson's  Tobacco,  11 
Wall.  652,  656,  20  L.  Ed.  235;  Holden  v.  Minnesota,  137  U.  S.  483, 
491, 11  Sup.  Ct.  143,  34  L.  Ed.  734;  Patterson  v.  Tatum,  18  Fed.  Cas. 
No.  10,830;  Gaston  v.  Merriam,  33  Minn.  271,  283,  22  N.  W.  614; 
Lewis  V.  Stout,  22  Wis.  234;  People  v.  Huntley,  112  Mich.  569,  578, 
71  N.  W.  178.  And,  next,  the  cases  reHed  upon  do  not  hold  that  a 
revisory  or  substituted  act,  which  literally  or  substantially  re-enacts  or 
repeats  portions  of  the  original,  is,  in  respect  of  them,  new  legislation, 
rather  than  an  affirmation  and  continuation  of  existing  law;  nor  is 
there  any  reason  to  believe  that  they  restrain  or  qualify  the  ruling  in 
Steamship  Co.  v.  Joliffe,  Bear  Lake  Irrigation  Co.  v.  Garland,  and 
Holden  v.  Minnesota,  supra.  What  they  do  hold — general  expressions 
being  read  in  the  light  of  the  questions  necessary  to  be  determined — is 
that  a  later  act  covering  the  whole  subject  of  a  prior  one,  and  em- 
bracing new  provisions  plainly  showing  that  it  was  intended  as  a  sub- 
stitute, supersedes  the  prior  act,  in  the  sense  of  embracing  all  thereof 
that  was  intended  to  be  preserved,  omitting  what  was  not  so  intended,. 


Digitized  by 


Google 


102  84  C.  C.  A.  REPORTS. 

and  changing  what  was  intended  to  be  changed,  and  so  prevents  the 
two  from  being  regarded  as  in  any  respect  coexistent  or  cumulative  en- 
actments. In  this  there  is  nothing  at  all  inconsistent  with  what  other- 
wise is  clear ;  that  is,  that  the  intention  in  such  a  case  is  to  make  a  new 
law  only  in  so  far  as  the  substituted  act  differs  from  the  original.  And 
such  is  plainly  the  necessary  conclusion  from  what  was  said  in  Mur- 
dock  V.  Memphis,  20  Wall.  590,  617,  22  L.  Ed.  429,  one  of  the  cases 
relied  upon.  The  question  there  presented  was  one  of  the  effect  upon 
the  twenty-fifth  section  of  the  judiciary  act  of  September  24,  1789  (1 
Stat.  85,  c.  20),  produced  by  the  second  section  of  the  amendatory  act 
of  February  5,  1867  (14  Stat.  386,  c  28),  which  re-enacted  or  repeated 
the  former,  with  some  changes  and  omissions,  but  contained  no  repeal- 
ing clause.    Of  this  it  was  said: 

"A  careful  comparison  of  these  two  sections  can  leave  no  doubt  that  It  was 
the  intention  of  Congress,  by  the  latter  statute,  to  revise  the  entire  mat- 
ter to  which  they  both  had  reference,  to  malce  such  changes  in  the  law  as  it 
stood  as  they  thought  best,  and  to  substitute  their  will  in  that  regard  ^itirely 
for  the  old  law  upon  the  subject  We  are  of  opinion  that  it  was  their  in- 
tention to  make  a  new  law  so  far  as  the  present  law  differed  from  the  former, 
and  that  the  new  law,  embracing  all  that  was  intended  to  be  preserved  of  the 
old,  omitting  what  was  not  so  intended,  became  complete  in  itself,  and  re- 
pealed all  other  law  on  the  subject  embraced  within  it  The  authorities  on 
this  subject  are  clear  and  uniform.  The  result  of  this  reasoning  is  that  the 
twenty-fifth  section  of  the  act  of  1789  is  technically  repealed,  and  that  the 
second  section  of  the  act  of  1867  has  taken  its  place.  What  of  the  statute  of 
1789  is  embraced  in  that  of  1867  Is,  of  course,  the  law  now,  and  has  been  ever 
since  it  was  first  made  so.  What  is  changed  or  modified  Is  the  law  as  thus 
changed  or  modified.  That  which  is  omitted  ceased  to  have  any  effect  from 
the  day  that  the  substituted  statute  was  approved." 

Norris  v.  Crocker  turned  entirely  upon  the  question  whether,  in  the 
absence  of  a  repealing  clause,  an  amendatory  and  supplementary  act 
covering  the  whole  subject  of  the  original,  adding  new  offenses  and 
prescribing  penalties,  which  were  altogether  new  and  more  severe,  for 
the  offenses  enumerated  in  the  original,  as  well  as  for  the  new  ones, 
repealed  the  original  so  far  as  related  to  the  penalty.  Of  course,  it 
was  held  that  the  provisions  of  the  amendatory  and  supplementary  act 
were  repugnant  to  those  of  the  original  in  respect  of  tihe  penalty,  and 
hence  there  was  a  repeal  to  that  extent.  United  States  v.  Tynen  was 
in  principle  much  the  same.  An  amendatory  act,  covering  the  whole 
subject  of  the  original,  and  adding  many  new  offenses,  prescribed  for 
each  offense  named  therein  as  well  those  which  were  old  as  those  which 
were  new,  a  punishment  which  was  different  and  more  severe,  in  that 
its  minimum  was  less,  and  its  maximiun  greater,  than  that  prescribed 
in  the  original.  It  was  held  that  the  two  acts  were  repugnant  in  this 
respect,  and  that  the  amendatory  one  operated,  without  any  repealing 
clause,  to  repeal  the  other.  United  States  v.  Claflin  is  so  nearly  like 
the  two  cases  last  mentioned  that  what  has  been  said  of  them  is  also 
applicable  to  it  In  each  the  amendatory  act  failed  to  re-enact  or  repeat 
enough  of  the  original  to  cover  the  penalty  or  punishment  for  any 
prior  offense,  and  so  there  was  no  occasion  to  consider  or  decicfe 
whether  such  portions  of  the  original  as  were  re-enacted  or  repeated 
should  be  regarded  as  new  legislation  or  as  an  affirmation  and  contin- 
uance of  the  prior  law.    Pana  v.  Bowler  and  Tracy  v.  Tuffly  decided 
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nothing  having  application  here,  other  than  that  a  later  act,  plainly  in- 
tended to  prescribe  the  only  rules  that  are  to  govern  in  respect  of  the 
subject  covered  by  a  prior  one,  operates,  without  any  repealing  clause, 
to  repeal  any  provision  in  that  act  omitted  from  the  other.  And  Mur- 
phy v.  Utter  is  also  distinguishable  from  the  cases  which  we  regard  as 
applicable  and  controlling,  as  well  as  from  the  one  now  before  us.  The 
situation  presented  in  that  case  was,  that  a  territorial  legislature,  whose 
acts  were  subject  to  approval,  disapproval,  or  change  by  Congress, 
had  attempted  to  repeal  one  of  its  prior  acts,  which  in  the  meantime, 
had  been  re-enacted,  with  some  changes,  by  Congress.  No  question 
was  presented  as  to  whether,  as  respected  matters  transpiring  between 
the  original  enactment  and  the  re-enactment,  such  provisions  of  the 
former  as  were  repeated  in  the  latter  shoidd  be  regarded  as  entirely 
new  legislation  or  as  speaking  from  the  date  of  their  original  enactment, 
and  the  real  controversy  was  as  to  whether  the  act  of  Congress,  being 
paramount  as  well  as  later,  superseded  and  took  the  place  of  the  orig- 
inal territorial  act  in  the  sense  of  disenabling  the  territorial  Legislature 
from  subsequently  repealing  it.  It  was  held  that  the  original  was  thus 
superseded  and  supplanted,  and  that  the  office  of  loan  commissioners, 
created  by  it  and  "continued  by  the  act"  of  Congress,  was  not  termi- 
nated by  the  subsequent  territorial  repealing  act.  When  the  entire 
opinion  is  carefully  examined,  it  does  not  sustain  the  extensive  repeal 
here  claimed. 

From  this  review  of  adjudged  cases,  as  also  from  what  is  deemed 
the  better  reasoning,  we  think  the  conclusion  necessarily  follows  that 
statute  law  is  not  abrogated  or  annulled  by  mere  re-enactment  or  repeti- 
tion, and  that  when,  for  purposes  of  enlargement,  contraction,  or  oth- 
erwise, a  statute  is  re-enacted  or  repeated  with  amendments,  the  amend- 
atory act  is  to  be  regarded  as  an  affirmation  and  continuation  of  the 
prior  law,  in  so  far  as  in  substance  and  operation  it  is  the  same,  and  is 
to  be  regarded  as  new  legislation  only  in  so  far  as  in  substance  or  op- 
eration it  differs  from  the  prior  law. 

As  much  of  section  1  of  the  Elkins  act  was  re-enacted  or  repeated  by 
the  Hepburn  act  without  any  change  in  substance  or  operation,  we 
hold  that  the  section  was  not  wholly  repealed.  And  so  it  becomes  nec- 
essary to  consider  whether  there  was  any  substantial  change  in  that 
part  of  it  upon  which  the  prosecution  and  punishment  of  the  offense  here 
charged  depend.  For  the  purpose  of  illustrating  such  changes  as  were 
made  the  section  is  here  reproduced,  the  omitted  portions  of  the  orig- 
inal being  italicized,  the  new  matter  being  shown  in  brackets,  and  the 
balance  being  conmion  to  both : 

•That  anything  done  or  omitted  to  be  done  by  a  corporation  common  carrier, 
subject  to  the  act  to  regulate  commerce  and  the  acts  amendatory  thereof, 
which,  if  done  or  omitted  to  be  done  by  any  director  or  officer  thereof,  or  any 
receiver,  trustee,  lessee,  agent,  or  person  acting  for  or  employed  by  such  cor- 
poration, would  constitute  a  misdemeanor  under  said  acts  or  under  this  act, 
shall  also  be  held  to  be  a  misdemeanor  committed  by  such  corporation,  and 
upon  conviction  thereof  it  shall  be  subject  to  like  penalties  as  are  prescribed 
in  said  acts  or  by  this  act  with  reference  to  such  persons,  except  as  such 
penalties  are  herein  changed.  The  willful  failure  upon  the  pait  of  any  car- 
rier subject  to  said  acts  to  file  and  publish  the  tariffs  or  rates  and  charges  as 
required  by  said  acts,  or  strictly  to  observe  such  tariffs  until  changed  accord- 
ing to  law,  shall  be  a  misdemeanor,  and  upon  conyiction  thereof  the  corpora- 
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tion  offending  shall  be  subject  to  a  fine  [of]  not  less  than  one  thousand  dollars 
nor  more  than  twoity  thousand  dollars  for  each  offense;  and  it  shall  be  un- 
lawful for  any  person,  persons,  or  corporation  to  offer,  grant,  or  give,  or  to 
solicit,  accept,  or  receive  any  rebate,  concession,  w  discrimination  in  respect 
to  the  transportation  of  any  property  in  interstate  or  foreign  commerce  by 
any  conuniMi  carrier  subject  to  said  act  to  regulate  commerce  and  the  acts 
amendatory  thereto  [thereof]  whereby  any  such  property  shall  by  any  device 
whatever  be  transported  at  a  less  rate  than  that  named  in  the  tariffs  published 
and  filed  by  such  carrier,  as  is  required  by  said  act  to  regulate  commerce  and 
the  acts  amendatory  thereto  [thereof],  or  whereby  any  other  advantage  is 
given  or  discrimination  is  practiced.  Every  person  or  corporation  [whether 
carrier  or  shipper]  who  shall  [knowingly]  offer,  grant,  or  give,  or  solicit,  ac- 
cept, or  receive  any  such  rebates,  concessicm,  or  discrimination  shall  be  deemed 
guilty  of  a  misdemeanor,  and  on  conviction  thereof  shall  be  punished  by  a 
fine  of  not  less  than  one  thousand  dollars  nor  more  than  twenty  thousand  dol- 
lara  In  M  convictions  occurring  after  the  passage  of  this  act  for  offcnfte^ 
under  said  acts  to  regulate  commerce,  whether  committed  hcfore  or  after  the 
passage  of  this  act,  or  for  offenses  under  this  section,  no  penalty  shall  he  im- 
posed on  the  convicted  party,  other  than  the  fine  prescril>ed  hy  law,  imprison- 
ment, wherever  now  prescribed  as  part  of  the  penalty  being  hereby  abolished : 
[Provided,  that  any  person,  or  any  officer  or  director  of  any  corporation  sub- 
ject to  tbe  provisions  of  this  act,  or  the  act  to  regulate  commerce  and  the  acts 
amendatory  thereof,  or  any  receiver,  trustee,  lessee,  agent,  or  person  acting 
for  or  employed  by  any  such  corporation,  who  shall  be  convicted  as  aforesaid, 
shall,  in  addition  to  the  fine  herein  provided  for,  be  liable  to  imprisonment 
in  the  penitaitiary  for  a  term  of  not  exceeding  two  years,  or  both  such  fine 
and  imprisonment,  in  the  discretion  of  the  court]  Every  violation  of  this 
section  shall  be  prosecuted  in  any  court  of  the  United  States  having  Jurisdic- 
tion of  crimes  within  the  district  In  which  such  violation  was  conmiitted,  or 
through  which  the  transportation  may  have  been  conducted;  and  whenev^ 
the  offense  is  begun  in  one  jurisdiction  and  completed  in  another  it  may  be 
dealt  with,  inquired  of,  tried,  determined,  and  punished  In  either  Jurisdiction 
in  the  same  manner  as  if  the  offense  had  been  actually  and  wholly  committed 
therein. 

*'In  construing  and  enforcing  the  provisions  of  this  section,  the  act,  omission, 
or  failure  of  any  officer,  agent,  or  other  person  acting  f<Mr  or  employed  by  any 
common  carrier  [or  shipper]  acting  within  the  scope  of  his  employment,  shall 
in  every  case  be  also  deemed  to  be  the  act,  omission,  or  failure  of  such  carrier 
[or  shipper]  as  well  as  that  of  the  person.  Whenever  any  carrier  files  with 
the  Interstate  Commerce  Ck>mmission  or  publishes  a  particular  rate  under  the 
provisions  of  the  act  to  regulate  commerce  or  acts  amendatory  thereto  [there- 
of], or  participates  in  any  rates  so  filed  or  published,  that  rate  as  against  sudi 
carrier,  its  officers  or  agents,  in  any  prosecution  begun  under  this  act  shall 
be  conclusively  deemed  to  be  the  legal  rate,  and  any  departure  from  such 
rate,  or  any  offer  to  depart  therefrom,  shall  be  deemed  to  be  an  offense  under 
this  section  of  this  act 

"[Any  person,  corporation,  or  company  who  shall  deliver  property  for  inter- 
state transportation  to  any  oMnmon  carrier,  subject  to  the  provisions  of  this 
act,  or  for  whom  as  consignor  or  consignee,  any  such  carrier  shall  transport 
property  from  one  state,  territory,  or  the  District  of  (Columbia  to  any  other 
state,  territory,  or  the  District  of  Columbia,  or  foreign  country,  who  shall 
Itnowingly  by  employ^  agent,  officer,  or  otherwise,  directly  or  indirectly,  by 
or  through  any  means  or  device  whatsoever,  receive  or  accept  from  such  com- 
mon carrier  any  sum  of  money  or  any  other  valuable  consideration  as  a  re- 
bate or  offset  against  the  regular  charges  for  transportation  of  such  property, 
as  fixed  by  the  schedules  of  rates  provided  for  in  this  act,  shall  in  addition  to 
any  penalty  provided  by  this  act  forfeit  to  the  United  States  a  sum  of  money 
three  times  the  amount  of  money  so  received  or  accepted  and  three  times 
the  value  of  any  other  consideration  so  received  or  accepted,  to  be  ascer- 
tained by  the  trial  court;  and  the  Attorney  General  of  the  United  States  is 
authorized  and  directed,  whenever  he  has  reasonable  grounds  to  believe  that 
any  such  person,  corporation,  or  company  has  knowingly  received  or  accepted 
from  any  such  common  carrier  any  sum  of  money  or  other  valuable  con- 
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sideration  as  a  rebate  or  offset  as  aforesaid,  to  institute  in  any  court  of  the 
United  States  of  competent  jurisdiction,  a  civil  action  to  collect  the  said  sum 
or  sums  so  forfeited  as  aforesaid ;  and  in  the  trial  of  said  action  all  such  re- 
bates or  other  considerations  so  received  or  accepted  for  a  period  of  six  years 
prior  to  the  commencement  of  the  action,  may  be  included  therein,  and  the 
amount  recovered  shall  be  three  times  the  total  amount  of  money,  or  three 
times  the  total  value  of  such  consideration,  so  received  or  accepted,  or  both, 
as  the  case  may  be.]" 

Having  regard  to  so  much  of  the  section  as  defines,  and  prescribes 
the  punishment  for,  the  offense  charged  in  the  present  indictment,  it  is 
seen  that  the  literal  changes  therein  are  four  in  number:  First,  the 
insertion  of  the  words  "whether  carrier  or  shipper"  in  the  clause  speci- 
f >'ing  those  against  whom  it  is  directed ;  second,  the  insertion  of  the 
word  "knowingly"  in  the  clause  specifying  the  acts  made  punishable ; 
third,  the  omission  of  the  provision  that  no  punishment  other  than  the 
prescribed  fine  shall  be  imposed ;  and,  fourth,  the  addition,  by  way  of  a 
proviso,  of  a  provision  that,  when  the  offender  is  a  person,  he  shall  be 
liable  to  imprisonment,  or  both  fine  and  imprisonment,  in  the  discre- 
tion of  the  court.  The  first  change  is  an  immaterial  one,  because  the 
language  "every  corporation  or  person  who  shall  offer,  grant  or  give, 
or  solicit,  accept  or  receive,  any  such  rebates,  concession  or  discrim- 
ination," as  certainly  includes  both  carriers  and  shippers  without  the 
inserted  words  as  with  them.  As  to  the  second  change,  we  shall  as- 
siune,  but  without  so  deciding,  that  the  contention  of  counsel  for  the 
railway  company,  acceded  to  by  counsel  for  the  government,  that  the 
original  definition  of  the  offense  included  acts  not  knowingly  done,  and 
that  the  insertion  of  the  word  "knowingly"  contracts  the  definition  and 
excludes  therefrom  acts  originally  included,  is  correct.  If  so,  the  prior 
law  is  repealed  in  so  far  as  the  definition  is  contracted,  and  prior  of- 
fenses falling  within  the  repeal  cannot  now  be  prosecuted  and  pun- 
ished, save  as  there  may  be  some  general  or  special  saving  clause  ap- 
plicable to  them.  The  third  and  fourth  changes  are  also  immaterial 
here,  because  the  ptmishment  prescribed  for  corporate  offenders,  which 
was  only  a  fine,  is  not  affected  by  either.  And  another  reason  why  the 
third  change  is  immaterial  here  is  that  the  omitted  provision  had  ref- 
erence to  offenses  the  orig^al  punishment  for  which,  where  the  of- 
fender was  a  person,  included  imprisonment,  which  was  not  true  of 
the  offense  diarged  in  this  indictment.  As  to  it  the  only  punishment 
prescribed  was  a  fine,  the  provision  for  which  is  repeated  literally.  The 
fourth  change  is,  of  course,  inapplicable  to  prior  offenses,  punishable 
only  by  fine  at  the  time  of  their  commission ;  but  whether  the  provi- 
sion for  imprisonment  which  it  introduces,  by  way  of  a  proviso,  is  so 
far  separable  from,  and  independent  of,  what  is  re-enacted  or  repeated, 
as  to  have  no  effect  upon  the  punishment,  by  fine,  of  such  prior  of- 
fenses, where  committed  by  persons  (see  Holden  v.  Minnesota,  137  U. 
S.  483,  494,  11  Sup.  Ct.  143,  34  L.  Ed.  734),  need  not  be  considered 
now,  because,  however  that  may  be,  it  does  not  affect  the  punishment 
of  corporate  offenders. 

The  situation,  therefore,  is  this :  Acts  of  corporate  carriers  in  know- 
ingly offering,  granting,  or  giving,  as  also  acts  of  corporate  shippers 
in  knowingly  soliciting,  accepting,  or  receiving,  rebates,  concessions, 
or  discriminations,  are  within  both  the  original  and  the  amended  defini- 
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tion  of  the  offense,  and  the  punishment  therefor  is  unchanged.  As  to 
them  the  prior  law  is  not  abrogated  or  repealed,  but  preserved  and  con- 
tinued; and  the  liability  of  the  offender  to  prosecution  and  punish- 
ment, whether  the  offense  was  committed  before  or  after  the  amenda- 
tory act,  is  unaffected.  But  in  so  far  as  the  original  section  embraces 
sudi  acts,  when  not  knowingly  done,  it  is  undoubtedly  repealed.  It  is 
at  this  point  that  a  question  lying  within  narrow  compass,  but  of  more 
difficulty,  is  encountered.  The  indictment,  unlike  that  set  forth  in  the 
opinion  delivered  in  the  District  Court,  does  not,  in  charging  the  grant- 
ing and  giving  of  concessions  to  the  W.  P.  Devereux  Company,  use  the 
word  "laiowingly,"  or  any  other  term  of  equivalent  import,  and  so 
does  not  state  a  case  falling  within  the  contracted  definition  of  the  of- 
fense and  without  the  repeal.  True,  upon  the  trial  it  was  admitted  on 
behalf  of  the  railway  company  that  these  concessions  were  granted  and 
given  by  its  direction  and  with  its  consent ;  but  as  the  sufficiency  of 
3ie  indictment  was  challenged  by  a  demurrer  and  by  a  motion  in  arrest 
of  judgment,  and  as  the  admission  just  stated  was  made  under  a 
stipulation  that  it  should  not  prejudice  the  right  of  the  railway  com- 
pany to  question  the  sufficiency  of  the  indictment,  the  correctness  of 
the  rulings  upon  the  demurrer  and  the  motion  in  arrest  of  judgment 
must  be  determined  independently  of  what  occurred  upon  the  trial.  It 
therefore  becomes  necessary  to  inquire  whether  there  is  any  general  or 
special  saving  clause  applicable  to  prior  offenses  falling  without  the 
contracted  definition  of  the  oflfense  and  within  the  repeal.  This  is  the 
more  difficult  question. 

That  section  13  of  the  Revised  Statutes  [U.  S.  Comp.  St.  1901,^  p.  6] 
is  such  a  general  saving  clause,  if  not  superseded  by  something  in  the 
Hepburn  act,  is  not  only  plain,  but  fully  conceded.    It  reads : 

"Sec.  13.  The  repeal  of  any  statute  shall  not  have  the  effect  to  release  or 
extinguish  any  penalty,  forfeiture,  or  liability  incurred  under  such  statute, 
unless  the  repealing  act  shall  so  expressly  provide  and  such  statute  shall  be 
treated  as  still  remaining  in  force  for  the  purpose  of  sustaining  any  proper 
action  or  prosecution  for  the  enforcement  of  sucdi  penalty,  forfeiture,  or  lia- 
bility." 

But  it  is  urged  on  behalf  of  the  railway  company  that  this  general 
saving  clause  is  superseded,  so  far  as  concerns  the  Hepburn  act,  by 
section  10  of  that  act,  which  reads: 

"Sec.  10.  That  all  laws  and  parts  of  laws  in  conflict  with  the  provisions  of 
this  act  are  hereby  repealed,  but  the  amendments  herein  provided  for  shall 
not  affect  causes  now  pending  in  courts  of  the  United  States,  but  such  causes 
shall  be  prosecuted  to  a  conclusicm  in  jthe  maimer  heretofore  provided  by  law." 

It  will  be  observed  that  the  earlier  and  general  statute  seems  to  de- 
clare that  it  shall  apply  to  all  cases  of  repeal,  unless  the  repealing  act 
"expressly"  provides  that  it  shall  have  the  effect  of  releasing  or  ex- 
tinguishing penalties  for  prior  offenses,  and  also  that  the  later  and  spe- 
cial statute  does  not  contain  any  such  express  provision.  Because  of 
this  it  is  insisted  on  behalf  of  tiie  government  that  the  later  act  does 
not  come  within  the  qualifying  clause  of  the  general  statute,  and  that 
it  is  not  admissible  to  inquire  whether  the  later  act  by  necessary  impli- 
cation manifests  an  intention  to  release  or  extinguish  penalties  for  prior 
offenses.    Such  would  doubtless  be  the  effect  of  the  general  statute,  if 
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It  were  a  constitutional  provision;  but,  as  it  is  not,  the  contention  is 
made  untenable  by  these  well-settled  propositions:  First,  Congress 
cannot  thus  limit  or  restrict  the  manner  in  which  its  power  shall  be  ex- 
erted, or  its  intention  manifested,  in  the  future  (Cooky's  Const.  Lim. 
[7th  Ed.]  174;  Bishop  St.  Cr.  [3d  Ed.]  8  147;  2  Sutherland,  St.  Con. 
[2d  Ed.]  §  355 ;  Bloomer  v.  StoUey,  3  Fed.  Cas.  729,  No.  1,559 ;  Man- 
igault  V.  Springs,  199  U.  S.  473,  487,  26  Sup.  Ct  127,  50  L.  Ed.  274; 
Kellogg  V.  Oshkosh,  14  Wis.  623,  628 ;  Brightman  v.  Kimer,  22  Wis. 
54,  60;  Friend  v.  Levy  [Ohio]  80  N.  E.  1036;  Wall  v.  State,  23  Ind. 
150,  153 ;  Davidson  v.  Witthaus,  106  App.  Div.  N.  Y.  182,  185,  94  N. 
Y.  Supp.  428 ;  State  v.  County  Court,  37  W.  Va.  808,  811,  17  S.  E. 
379 ;  Gilleland  v.  Schuyler,  9  Kan.  569,  580) ;  second,  the  intention 
of  the  Legislature  constitutes  the  law,  and  may  be  as  effectually  mani- 
fested by  what  is  necessarily  implied  as  by  what  is  expressed  (Tele- 
graph Co.  V.  Eyser,  19  Wall.  419,  427,  22  L.  Ed.  43 ;  Ex  parte  Yar- 
brough,  110  U.  S.  651,  658,  4  Sup.  Ct.  152,  28  L.  Ed.  274;  McHenry 
V.  Alford,  168  U.  S.  651,  672,  18  Sup.  Ct.  242,  42  L.  Ed.  614)  ;  and, 
third,  where  there  are  conflicting  manifestations  of  the  legislative  will, 
the  last  is  controlling,  even  though  it  rests  in  necessary  implication. 

But  it  is  said  that,  if  the  general  statute  be  not  effective  as  a  limita- 
tion or  restriction  upon  Congress,  it  is  at  least  obligatory  upon  the 
courts  as  a  rule  of  construction  binding  them  to  construe  every  sub- 
sequent repealing  act,  no  matter  what  its  necessary  implication,  as 
leaving  penalties  for  prior  offenses  unaflFected,  unless  it  expressly  pro- 
vides that  it  shall  have  the  effect  of  releasing  or  extinguishing  them. 
This,  however,  is  but  saying  that,  though  Congress  is  not  bound  by  the 
general  statute  in  the  enactment  of  later  repealing  acts,  the  courts  are 
bound  to  construe  and  give  eflFect  to  them  as  if  Congress  were  thus 
bound;  in  other  words,  that  general  statutory  rules  of  construction 
may  be  so  framed  as  to  defeat  the  manifest  intention  of  after  legisla- 
tion. We  think  that  the  statement  of  the  proposition  is  its  refutation. 
The  intention  of  the  Legislature,  as  before  said,  constitutes  the  law,  and 
necessarily  a  later  act,  whatever  its  form,  if  only  it  be  unaffected  by 
any  constitutional  restriction  and  its  meaning  be  plain,  supersedes  prior 
acts  in  conflict  with  it.  Of  course,  the  Legislature  may  prescribe  rules 
affecting  the  construction  of  after-legislation,  which  does  not,  in  terms 
or  by  necessary  implication,  show  that  it  is  to  be  unaffected  by  them ; 
but  they  cannot  be  so  framed  as  to  defeat  the  plain  intention  of  such 
legislation,  and,  like  other  statutes,  they  cease  to  be  obligatory  upon 
the  courts  when  superseded  by  a  later  and  conflicting  manifestation 
of  the  l^slative  will.  In  short,  our  conclusion  respecting  the  gen- 
eral statute  is  this :  As  applied  to  subsequent  repealing  acts,  which  do 
not,  expressly  or  by  necessary  implication,  contravene  its  provisions,  it 
is  effective  and  obligatory  upon  the  courts,  but  beyond  this  it  is  without 
effect  and  not  obligatory  upon  any  one.  Notwithstanding  its  enact- 
ment, Congress  remained  at  libert>'  to  legislate  respecting  its  subject- 
matter  in  any  manner  they  might  choose.  They  could  change  or  repeal 
it,  or  supersede  it,  in  whole  or  in  part,  as  to  any  particular  repealing 
act  They  could  do  any  of  these  things  expressly  or  by  necessary  im- 
plication ;  and  any  such  change,  repeal,  or  supersession,  however  made, 
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would  be  as  obligatory  upon  the  courts  as  would  be  the  general  stat- 
ute,  if  it  were  unaffected  by  after  legislation. 

If,  therefore,  section  10  of  the  Hepburn  act  does  not  expressly  or  by 
necessary  implication  manifest  an  intention  to  release  or  extinguish  pen- 
alties for  prior  offenses  falling  within  the  repeal,  the  general  statute 
is  very  plainly  applicable  to  their  enforcement,  and  requires  that  the 
repealed  law  be  treated  as  continuing  in  force  for  that  purpose.  United 
States  v.'  Reisinger,  128  U.  S.  398,  9  Sup.  Ct.  398,  32  L.  Ed.  480.  Sec- 
tion 10  does  not  expressly  mention  penalties  for  prior  offenses,  or  their 
remission  or  enforcement.  Does  it  by  necessary  implication  manifest 
an  intention  to  release  or  extinguish  them,  or  any  of  them?  The  ar- 
gument advanced  in  support  of  an  affirmative  answer  is  this:  That 
section  contains  both  a  repealing  clause  and  a  saving  clause.  Some 
purpose  must  be  ascribed  to  the  latter.  It  can  have  no  other  purpose 
than  to  prescribe  the  effect  of  the  repealing  portions  of  the  act  upon 
penalties  for  prior  offenses.  It  declares  that  penalties  for  offenses 
for  which  prosecutions  were  then  pending  in  the  courts  of  the  United 
States  shall  be  saved ;  and  by  necessary  implication,  equally  effectual, 
it  declares  that  other  penalties  shall  not  be  saved,  but  released  or  ex- 
tinguished. If  all  of  this  were  true  of  that  section,  doubtless  the  con- 
clusion would  follow  that  it  impliedly  supersedes  or  repeals,  pro  tanto, 
the*  general  statute,  which  was  presumptively  in  the  mind  of  Congress. 
State  V.  Showers,  34  Kan.  269,  8  Pac.  474.  The  argument,  however, 
treats  section  10  as  if  it  read  literally  or  substantially  as  follows : 

"All  laws  and  parts  of  laws  In  conflict  with  the  provisions  of  this  act  are 
hereby  repealed,  but  such  repeal  shall  not  release  or  extinguish  any  penalty 
for  any  offense  heretofore  committed  against  such  law  for  which  a  criminal 
prosecution  is  now  pending  In  any  court  of  the  United  States,  and  what  is 
repealed  shall  be  treated  as  still  remaining  in  force  for  the  purpose  of  sus- 
taining any  such  pending  prosecution  for  the  ^forcemeut  of  such  a  penalty." 

In  fact,  it  reads  in  this  way : 

"Sec.  10.  That  all  laws  and  parts  of  laws  in  conflict  with  the  provisions  of 
this  act  are  hereby  repealed,  but  the  amendments  herein  provided  for  shall 
not  aflfeet  causes  now  pending  in  courts  of  the  United  States,  but  such  causes 
shall  be  prosecuted  to  a  conclusion  in  the  manner  heretofore  provided  by 
law." 

Thus  the  special  saving  clause,  although  immediately  following  a 
repealing  clause,  does  not  in  terms  refer  to  a  repeal,  to  penalties  for 
prior  offenses,  to  the  remission  or  enforcement  of  any  of  them,  or  to 
pending  causes  for  their  enforcement,  but  to  "the  amendments  herein 
provided  for,"  to  "causes  now  pending  in  courts  of  the  United  States," 
and  to  their  continued  prosecution  "in  the  manner  heretofore  provided 
by  law."  Of  course,  "amendments"  is  broad  enough  to  cover  the  par- 
tial repeal  of  section  1  oi  the  Elkins  act,  for  that  was  effected  through 
an  amendment ;  and  what  is  said  about  "causes  now  pending  in  courts 
of  the  United  States"  and  their  continued  prosecution  is  also  broad 
enough  to  cover  the  enforcement  of  penalties  for  prior  offenses  em- 
braced in  criminal  causes  then  pending  in  those  courts.  But  does  this 
language  plainly  or  necessarily  refer  to  the  effect  of  the  repeal  upon 
the  enforcement  of  penalties  for  prior  offenses?  We  say  plainly  or 
necessarily,  because,  to  establish  a  supersession  or  repeal  of  a  statute 
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l>y  implication,  it  is  not  sufficient  to  show  merely  that  a  later  statute, 
making  no  mention  of  the  particular  subject  of  the  first,  employs  lan- 
guage broad  enough  to  cover  some  part  or  all  of  it ;  for,  as  words  are 
sometimes  employed  with  less  than  their  largest  literal  meaning,  it 
must  also  appear  that  the  two  statutes  cannot  stand  together,  reason- 
able purpose  and  operation  being  accorded  to  each.  Particularly  is  this 
itrue  if  the  first  expresses  a  settled  policy  in  legislation.  Wood  v. 
^United  States,  16  Pet.  342,  362,  10  ly.  Ed.  987;  United  States  v.  Gear, 
13  How.  120,  131,  11  L.  Ed.  523,  638;  Frost  v.  Wenie,  157  U.  S.  46, 
^8,  15  Sup.  Ct.  532,  39  L.  Ed.  614 ;  United  States  v.  Healey,  160  U. 
S.  136,  146,  16  Sup.  Ct.  247,  40  L.  Ed.  369;  Rosecrans  v.  United 
States.  165  U.  S.  257,  17  Sup.  Ct.  302,  41  L.  Ed.  708 ;  United  States 
V.  Greathouse,  166  U.  S.  601,  17  Sup.  Ct.  701,  41  L.  Ed.  1130 ;  Mc- 
Chord  V.  Louisville  &  Nashville  R.  R.  Co.,  183  U.  S.  483,  500,  22  Sup. 
Ct.  165,  46  L.  Ed.  289.  Or,  as  the  same  thing  is  at  times  differently 
expressed,  a  statute  couched  in  clear  and  explicit  terms  is  not  over- 
thrown by  possible,  but  not  necessary,  implications  flowing  from  after 
legislation.  We  shall  refer  briefly  to  two  of  the  cases  just  cited,  each 
dealing  with  a  conflict  literally  more  pronounced  than  that  now  be- 
fore us. 

United  States  v.  Gear  arose  under  the  public  land  laws.  The  policy 
of  Congress  to  reserve  from  disposition  under  other  laws  public  lands 
containing  lead  mines  had  long  been  expressed  in  Act  March  3,  1807, 
c.  49,  §  5,  2  Stat.  449,  when  Act  June  26,  1834,  c.  76,  §  4,  44  Stat.  687, 
establishing  new  land  districts,  directed  the  President  to  cause  to  be 
offered  for  sale  "all  the  lands  lying  in  said  land  districts."  Thus  there 
was  presented  the  question  whether  or  not  the  later  act  superseded  the 
other,  there  being  lands  of  both  classes  in  those  districts ;  and  of  this 
the  court  said : 

•The  rule  is  that  a  perpetual  statute  (which  aH  statutes  are  unless  limited 
to  a  particular  time),  until  repealed  by  an  act  professing  to  repeal  it,  or  by 
a  clause  or  section  of  another  act  directly  bearing  in  terms  upon  the  particular 
matter  of  the  first  act,  notwithstanding  an  implication  to  the  contrary  may  be 
raised  by  a  general  law  which  embraces  the  subject-matter,  is  considered  still 
to  be  the  law  In  force  as  to  the  particulars  of  the  subject-matter  legislated 
upon.  Thus,  in  this  ease,  all  lands  within  the  district  mean  lands  in  which 
there  are.  and  in  which  there  are  not,  minerals  or  lead  mines ;  but  a  power  to 
sell  all  lands,  given  in  a  law  subsequent  to  another  law  expressly  reserving 
lead-mine  lands  from  sale^  cannot  be  said  to  be  a  i>ower  to  sell  the  reserved 
lands  when  they  are  not  named,  or  to  repeal  the  reservation.  In  this  case 
there  are  two  acts  before  us,  in  no  way  connected,  except  in  both  being  parts 
of  the  public  land  syst^n.  Both  can  be  acted  upon  without  any  Interference 
of  the  provisions  of  the  last  with  those  of  the  first;  each  performing  its  dis- 
tinct functions  within  the  ^here  as  Congress  designed  they  should  do." 

United  States  v.  Greathouse  arose  under  the  laws  relating  to  the 
prosecution  of  claims  against  the  United  States.  Section  1069  of  the 
Revised  Statutes  [U.  S.  Comp.  St.  1901,  p.  740]  provided  that  such 
claims  should  be  barred  unless  the  petition  was  filed  within  six  years 
after  the  claim  first  accrued,  but  contained  an  excepting  clause  in  favor 
of  married  women  and  others,  including  persons  beyond  the  seas,  who 
were  permitted  to  sue  within  three  years  after  the  disability  ceased. 
In  1887  Congress  passed  an  act  (Act  March  3,  1887,  c.  359,  24  Stat. 
505  [U.  S.  Comp.  S.  1901,  p.  753])  relating  to  the  prosecution  of  such 
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claims,  which,  in  a  proviso  to  its  first  section,  declared  that  "no  suit 
against  the  government  of  the  United  States  shall  be  allowed  under 
this  act  unless  the  same  shall  be  brought  within  six  years  after  the  right 
accrued  for  which  the  claim  is  made,"  but  contained  no  excepting  clause 
in  favor  of  married  women  or  others.  That  act  also  declared  all  acts  and 
parts  of  acts  in  conflict  with  it  repealed.  Greathouse  was  beyond  the 
seas  from  1886  to  1889,  when  his  claim  accrued,  and  until  1894,  when 
his  suit  was  commenced.  In  answer  to  the  government's  contention  that 
the  excepting  clause  in  section  1069  was  displaced  by  the  later  act  the 
court  held : 

**Tbe  act  of  1887  only  superseded  such  preyious  legislation  as  was  incon- 
sistent with  Its  provisions.  It  Is  true  that,  If  that  act  be  literally  construed, 
there  is  some  ground  for  holding  that  CJongress  intended  by  the  proviso  of 
section  1  to  cover  the  whole  subject  of  the  limitation  of  suits  against  the 
government,  in  whatever  court  instituted.  But  we  cannot  suppose  that  it  was 
intended  to  strike  down  the  exceptions  made  in  section  1069  of  the  Revised 
Statutes  in  favor  of  'the  claims  of  married  women  first  accrued  during  mar- 
riage, of  persons  under  the  age  of  twenty-one  years  first  accrued  during  minor- 
ity, and  of  idiots,  lunatics,  insane  persons,  and  persons  beyond  the  seas  at  the 
time  the  claim  accrued.'  Those  exceptions  were  not  expressly  abrogated  by 
the  act  of  1887,  and  they  could  be  held  to  be  repaled  only  by  implication. 
But  repeals  by  implication  are  not  favored,  and  when  two  statutes  cover  in 
whole  or  in  part  the  same  matter,  and  are  not  absolutely  irreconcilable,  effect 
should  be  given,  if  possible,  to  both  of  them.  Frost  v.  Wenie,  157  U.  S.  46,  58,. 
15  Sup.  Ct  532,  39  L.  Ed.  614;  United  States  v.  Healey,  160  U.  S.  136,  147,  16 
Sup.  Ot.  247,  40  L.  Ed.  369.  In  conformity  with  this  principle  we  must  ad- 
judge that  the  above  proviso  of  section  1069  of  the  Revised  Statutes  is  still 
in  force,  because  not  absolutely  inconsistent  with  the  last  proviso  of  the  act 
of  1887;  consequently,  that  the  claim  of  a  person  who  was  beyond  the  seas 
at  the  time  the  claim  accrued  is  not  barred  until  three  years  shall  have  ex- 
pired after  such  disability  is  removed  without  suit  against  the  govemmwit. 
Although  the  act  of  1887  prescribes  the  limitation  for  suits  'under  this  [thatl 
act,'  without  malting  any  exception  in  favor  of  persons  under  disability,  it 
should  be  interpreted  as  if  the  proviso  in  section  1069  of  the  Revised  Statutes 
were  added  to  section  1  of  that  act  We  could  not  hold  otherwise  without  de- 
ciding, in  effect,  that  the  limitation  of  six  years  applied  to  claims  accruing  to* 
married  women  and  Infants  during  their  respective  disabilities,  as  well  as  to 
the  claims  of  idiots,  lunatics,  and  insane  persons.  We  are  unwilling  to  hold 
that  Congress  intended  any  such  result" 

Can  reasonable  purpose  and  operation  be  accorded  to  the  special  sav- 
ing clause  without  impinging  upon  the  purpose  and  operation  of  the 
general  statute  ?  If  so,  it  is  quite  plain  that  the  broad  language  of  the 
former  does  not  necessarily  relate  to  the  particular  subject  of  the  lat- 
ter, and,  therefore  does  not  by  necessary  implication  manifest  an  inten- 
tion to  supersede  or  repeal  it.  When  we  consider  that  the  special  sav- 
ing clause  was  part  of  the  Hepburn  bill  from  the  time  of  its  introduc- 
tion in  the  House  of  Representatives,  and  that  the  provision  amending 
section  1  of  the  Elkins  act  did  not  become  part  of  the  bill  until  after  it 
had  passed  the  House  of  Representatives  and  was  pending  in  the  Sen- 
ate, it  is  difficult  to  believe  that  the  former  has  particular  reference  to 
the  effect  of  the  partial  repeal  wrought  by  the  latter.  And,  when  we 
consider  that  any  ground  which  could  have  been  reasonably  advanced 
for  enforcing  the  repealed  law  against  offenders  who  were  then  indicted 
would  have  been  equally  applicable  to  others  who,  within  the  period 
prescribed  by  the  statute  of  limitations,  had  offended  in  like  manner, 
but  were  as  yet  unindicted,  and  also  the  marked  contrast  between  the 
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explicit  and  appropriate  terms  of  the  general  statute,  which  was  pre- 
sumptively in  the  mind  of  Congress,  and  the  altogether  diflFerent  term? 
of  the  special  saving  clause,  it  is  difficult  to  believe  that  the  latter  has 
any  reference  to  the  particular  subject  of  the  former,  namely,  the  effect 
of  a  repealing  act  upon  the  enforcement  of  penalties,  forfeitures,  and 
liabilities  incurred  under  the  law  repealed. 

We  turn,  therefore,  to  the  other  provisions  of  the  Hepburn  act,  in 
the  light  of  which  the  special  saving  clause  must  be  read,  to  ascertain 
whether  or  not  they  indicate  that  it  has  another  purpose  and  field  of 
OTcration,  more  consonant  with  reason  and  with  its  different  language. 
Tftiat  act  fills  12  pages  of  the  Statutes  at  Large  and  comprises  11  sec- 
tions. Its  purpose  is  that  of  perfecting  the  existing  law  regulatory  of 
interstate  commerce,  and  this  is  done  by  eliminating  or  changing  old 
provisions  deemed  tmsatisfactory,  and  by  adding  supplementary  or 
auxiliary  provisions  intended  to  give  greater  strength  and  efficiency  to 
the  law.  These  changes  all  fall  within  the  general  category  of  amend- 
ments, but  they  differ  widely  in  subject  and  operation.  Some  operate 
to  repeal  portions  of  the  prior  law  imposing  penalties,  forfeitures,  or 
liabilities,  and  therefore  come  within  the  explicit  terms  of  the  general 
saving  clause  (Rev.  St.  §  13).  Others  have  more  immediate  relation 
to  proceedings  in  the  courts  of  the  United  States ;  and  still  others  have 
immediate  relation  to  proceedings  before  the  Interstate  Commerce  Com- 
mission. Within  the  first  class  is  the  partial  repeal  of  section  1  of  the 
Elkins  act,  resulting  from  the  insertion  of  the  word  "knowingly"; 
within  the  second  are  several  of  the  changes  in  section  16  of  the  inter- 
state commerce  act  (Act  Feb.  4, 1887,  c.  104,  24:  Stat.  384  [U.  S.  Comp. 
St  1901,  p.  3165]),  notably  those  relating  to  the  procedure  in  the  Cir- 
cuit Courts  upon  f)etitions  for  the  enforcement  of  orders  of  the  Inter- 
state Commerce  Commission  and  that  removing  the  pecuniary  limita- 
tion upon  the  right  of  appeal  to  the  Supreme  Court  in  such  cases ;  and 
within  the  third  are  the  change  in  section  14,  some  of  the  changes  in 
section  15,  and  the  change  in  the  opening  paragraph  of  section  16.  If 
proper  regard  be  had  to  the  subject  and  operation,  of  these  varied 
changes,  and  also  to  the  settled  operation  of  the  general  saving  clause, 
with  which  Congress  was  presumptively  familiar,  it  is  reasonably  plain, 
as  we  think,  that  the  special  saving  clause,  although  speaking  of  the 
amendments  collectively,  is  directed  against  such  of  them  only  as,  in  its 
absence,  would  affect  causes  then  pending  in  the  courts  of  the  United 
States,  and  is  intended  merely  to  secure  the  continued  prosecution,  in 
the  manner  theretofore  provided,  of  such  pending  causes  as  otherwise 
would  be  affected.  In  the  presence  of  the  general  saving  clause,  pend- 
ing causes  for  the  enforcement  of  penalties,  forfeitures,  or  liabilities 
would  not  be  affected  by  the  repeal  of  portions  of  tihe  prior  law  im- 
posing them ;  nor  would  pending  causes  in  the  courts  be  affected  by 
the  clmnges  having  immediate  relation  to  proceedings  before  the  Inter- 
state Gxnmerce  Commission.  Thus  far,  therefore,  there  was  no  occa- 
sion for  a  special  saving  clause  in  favor  of  causes  then  pending  in  the 
courts  of  the  United  States.  But  the  changes  having  immediate  rela- 
tion to  proceedings  in  those  courts  altered  the  situation;  for  they,  if 
not  restrained,  would  affect  both  pending  and  future  causes.  2  Suther- 
land, St.  Con.  (2d  Ed.)  §  674;  Railway  Company  v.  Grant,  98  U.  S. 
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398,  25  L.  Ed.  231 ;  Campbell  v.  Iron  Mountain  Silver  Mining  Co,  83 
Fed.  643,  27  C.  C.  A.  646.  Here,  then,  was  occasion  for  a  special  sav- 
ing clause,  and  the  language  of  section  10  appears  to  have  been  well 
chosen  to  meet  it.  True,  in  the  absence  of  the  general  saving  clause, 
that  language  would  be  broad  enough  to  also  cover  part  of  the  ground 
covered  by  it — ^that  is,  to  save  such  penalties,  forfeitures,  and  liabilities 
as  would  be  enforced  by  the  continued  prosecution  of  pending  causes ; 
but  that  is  not  a  controlling  guide  to  its  meaning,  in  the  jpresence  of 
the  general  saving  clause,  for  not  only  is  the  true  intendment  of  lan- 
guage often  dependent  upon  the  circumstances  in  which  it  is  used,  but 
the  state  of  the  law  when  a  statute  is  enacted  is  always  an  important 
factor  in  its  interpretation.  As  before  indicated,  the  special  saving 
clause  does  not  contain  any  term  or  expression  which  bears  directly 
upon  the  effect  of  the  repealing  portions  of  the  act  upon  existing  penal- 
ties, forfeitures,  and  liabilities ;  nor  does  it  contain  anything  which  was 
not  reasonably  appropriate  to  the  occasion,  if  Congress,  mindful  of  the 
existence  of  the  general  saving  clause  and  satisfied  to  leave  it  in  un- 
disturbed operation,  was  solicitous  merely  that  the  amendments  bear- 
ing directly  upon  the  jurisdiction  and  procedure  of  the  courts  of  the 
United  States  should  not  affect  causes  then  pending  therein.  In  these 
circumstances  we  are  persuaded  that  the  special  saving  clause  can  be 
accorded  reasonable  purpose  and  operation  by  treating  it  as  intended 
only  to  save  such  causes  from  what,  in  its  absence  and  in  the  presence 
of  the  general  saving  clause,  would  be  the  effect  of  the  amend- 
ments upon  them;  and  we  accordingly  hold  that,  rightly  interpreted, 
it  does  not  cover  any  part  of  the  particular  subject  of  the  general 
saving  clause,  and,  therefore,  does  not  by  necessary  implication  man- 
ifest an  intention  to  release  or  extinguish  penalties,  forfeitures,  and 
liabilities  for  the  enforcement  of  which  no  cause  was  then  pending. 

It  follows  that  there  was  no  error  in  the  rulings  of  the  District  Court, 
and  its  judgment  is  affirmed. 


(155  Fed.  964.) 

MEMPHIS  KEELETP  INSTITUTE  et  al.  v.  LESLIE  B.  KEELEY  CO. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    July  20,  1907.) 

No.  1,619. 

1.  Tbade-Mabks  and  Trade-Names— Unfair  Competition— Right  to  Protec- 

tion—Misrepresentation  BY  Plaintiff— Evidence. 

Evidence  considered,  and  held  to  establish  the  contention  that  the  com- 
plainant, which  was  the  manufacturer  and  proprietor  of  a  secret  remedy 
which  it  sold  and  used  for  the  treatment  and  cure  of  the  opium,  liquor, 
and  tobacco  habits,  and  which  it  claimed  and  represented  to  the  public  as 
having  as  its  chief  and  most  valuable  ingredient  chloride  of  gold  or 
"double  chloride  of  gold,"  was  chargeable  with  fraudulent  misrepresen- 
tations, in  that  such  remedy  did  not  contain  any  gold  or  chloride  of  gold. 

tEd.  Note. — Unfair  competition,  see  notes  to  Scheuer  v.  Muller,  20  C.  O- 
A.  165 ;  Lare  v.  Harper  &  Bros.,  30  C.  C.  A.  370.] 

2.  Same— Effect— Fraudulent  Representations. 

The  proprietor  of  a  medicine  or  remedy  made  in  accordance  with  a 
secret  formula,  which  knowingly  makes  false  and  fraudulent  representa- 
tions as  to  the  Ingredients  of  such  remedy  to  the  public  through  its  ad- 
vertisements and  labels,  cannot  maintain  a  suit  in  equity  to  protect  its 
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business  of  selling  or  administering  sucb  remedy  from  invasion  and  injury 
by  another. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  46,  Trade-Marks  and 
Trade-Names,  $  94.] 

8.  Same— Pleading. 

That  a  complainant  comes  into  a  court  of  equity  with  unclean  hands,  in 
that  he  is  chargeable  with  fraudulent  misrepresentations  to  the  public  in 
respect  to  the  subject-matter  of  the  suit,  is  not,  strictly  Q)eaklng,  a  de- 
fense, and  need  not  be  pleaded,  but,  upon  such  fact  appearing,  it  will 
be  given  effect  by  the  court  In  the  Interest  of  the  public  by  refusing  to 
grant  relief  to  the  complainant. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent.  Dig.  vol.  46,  Trade-Marks  and 
Trade-Names,  §  103.] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Tennessee. 
For  former  opinion,  see  144  Fed.  628,  75  C.  C.  A.  430. 

C.  W.  Metcalf,  for  appellants. 
T.  E.  Barry,  for  appellee. 

Before  SEVERENS  and  RICHARDS,  Circuit  Judges,  and  COCH- 
RAN, District  Judge. 

COCHRAN,  District  Judge.  This  is  the  second  appeal  of  this  case. 
The  first  appeal  was  dismissed,  and  the  opinion  then  delivered  is  re- 
ported in  75  C.  C.  A.  430, 144  Fed.  628.  A  reading  thereof  will  disclose 
the  ground  of  the  dismissal  and  the  nature  of  the  controversy  involved  in 
the  case.  In  brief,  the  first  appeal  was  dismissed  because  the  decree  ap- 
pealed from  was  not  final.  It  was  a  partial  dismissal  of  the  bill.  It  did 
not  dismiss  the  bill  entirely,  but  only  one  branch  of  the  controversy  rais- 
ed by  it,  and  that  a  subordinate  one.  On  the  return  of  the  cause  to  the 
lower  court,  it  disposed  of  the  whole  controversy  by  a  final  decree. 
It  receded  from  the  position  taken  on  the  former  hearing  that  the 
contracts  between  the  appellee  and  the  appellant  Memphis  Keeley  In- 
stitute had  been  abandoned  and  rescinded  before  suit  brought,  because 
of  which  said  partial  dismissal  of  the  bill,  to  wit,  in  so  far  as  it  sought 
a  cancellation  of  said  contracts,  was  made,  and  granted  appellee  the 
full  relief  which  it  sought.  It  enjoined  the  appellants  from  claiming 
that  they  had  a  right  to,  and  were,  in  fact,  administering  Keeley  reme- 
dies at  the  Memphis  Keeley  Institute,  and  adjudged  a  cancellation  of 
said  contracts  and  delivery  up  to  appellee  of  the  Keeley  remedies  in 
possession  of  the  appellants  on  their  being  reimbursed  the  price  paid  for 
same.    It  is  from  this  decree  that  this  appeal  is  taken. 

The  main  ground  upon  which  appellants  claim  that  the  decree 
of  the  lower  court  should  be  reversed  is  that  the  appellee  did  not  come 
into  that  court  with  clean  hands,  and  therefore  was  not  entitled  to 
the  relief  it  sought  and  that  was  granted  to  it.  The  position  that  it 
did  not  so  come  into  court  is  undertaken  to  be  maintained  in  this  way. 
The  business  in  which  the  appellee  is  engaged,  to  wit,  administering, 
and  selling  to  be  administered,  what  are  known  as  "Keeley  remedies" 
for  the  opium,  liquor,  and  tobacco  habits  and  neurasthenia,  and  which 
was  sought  to  be,  and  by  the  decree  is,  protected  from  injury  and  in- 
vasion by  appellants,  has  been  built  up  and  is  being  maintained  by 
84  C.C.A.— 8 
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certain  fraudulent  misrepresentations.  This  position  was  urged  on 
the  lower  court,  and  it  was  claimed  that  because  of  it  the  bill  should  be 
dismissed.  But  it  refused  to  so  hold  and,  as  stated,  granted  appellee 
full  relief.  This  it  did  for  two  reasons:  One  was  that  the  evidence 
did  not  establish  the  position  that  appellee's  business  had  been  built 
up  and  was  being  maintained  by  any  such  misrepresentations.  The 
other  was  that,  even  if  it  did,  that  fact  was  not  against  appellee's  rig^t 
to  relief.  We  will  dispose  of  these  two  reasons  in  the  order  stated. 
The  allied  fraudulent  misrepresentations  relied  on  are  quite  numerous. 
The  main  one  is  that  gold  is  the  principal  ingredient  and  effective  agent 
in  said  remedies.  We  will  limit  our  consideration  to  this  alleged  fraud- 
ulent misrepresentation,  because  we  are  constrained  to  hold  that  the 
claim  of  appellants  in  regard  thereto  is  made  good  by  the  evidence. 
It  is  not  disputed  that  appellee  represents  to  the  public  that  gold  is 
the  principal  ingredient  and  effective  agent  in  its  remedies.  So  dis- 
tinct, repeated,  and  emphatic  has  been  and  is  its  representation  to  this 
effect  that  it  must  be  held  that  its  business  has  been  built  up  and  is 
being  maintained  by  this  representation.  The  name  which  it  has 
given  its  remedies,  and  by  which  they  are  known,  is  the  "Double 
Chloride  of  Gold  Cure."  There  is  no  such  substance  as  the  "Double 
Chloride  of  Gold."  There  is  a  chloride  of  gold  and  a  chloride  of  so- 
dium. The  claim  was  that  these  two  substances  were  ingredients  of 
the  remedies,  and  to  voice  the  claim  the  short  form,  of  "I)ouble  Chlo- 
ride of  Gold"  was  adopted.  It  was  intended  to  designate  that  the  reme- 
dies contained  the  two  chlorides  of  gold  and  sodiiun.  This  name  is 
printed  upon  the  labels  on  the  bottles  containing  the  remedies, 
and  is  used  in  the  circulars  and  other  means  used  to  advertise  the 
business.  The  remedy  for  neurasthenia  is  called  "Gold  Neurotine." 
To  emphasize  the  claim  as  to  the  existence  of  gold  in  the  remedies 
and  its  importance,  the  prominent  portion  of  the  lettering  on  the 
labels  on  the  bottles  is  in  gold.  They  contain  a  picture  of  the  globe 
with  a  belt  around  it  encircled  by  the  words,  "We  belt  the  world," 
and  on  the  belt  are  these  words,  "Gold  cure  for  opium  habit,  gold 
cure  for  drunkenness,  gold  cure  for  neurasthenia,  gold  cure  for  to- 
bacco habit" — ^all  in  gold.    The  labels  contain  this  statement,  to  wit: 

"Qold  is  eepecially  beneficial  in  its  action  on  the  mental  forces.  It  gives 
the  patient  courage,  hope,  and  renewed  will  power;  and  is  the  only  medical 
agent  that  will  effectually  and  forever  relieve  all  craving  or  necessity  tor 
alcohol  in  any  form.  The  remedy  can  in  no  way  act  injuriously  on  the  pa- 
tient" 

And  users  are  cautioned  to  break  the  bottle  when  empty  to  prevent 
its  re-use  for  the  sale  of  "spurious  Gold  Cure  Mixtures." 

In  a  circular  or  pamphlet  issued  by  the  appellee,  under  the  name  of 
Dr.  Leslie  E.  Keeley,  it  is  said : 

**There  is  some  criticism  regarding  my  method  of  cure.  The  principal  drug 
I  use  in  the  cure  of  drunkenness,  the  chloride  of  gold  and  sodium,  or  the  double 
chloride  of  gold,  is  known  throughout  civilization." 

Again : 

"I  come  now  to  speak  of  my  discovery  of  the  Double  Chloride  of  Gold  in  the 
treatment  of  the  disease — the  specific  cure  for  drunkenness  or  alcoholism. 
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The  pathology  of  the  disease  being  understood,  the  indications  for  the  gold 
ranedies  is  a  rational  one,  and  not  empirical.  The  action  of  gold  as  a  medi- 
cine is  primarily  upon  the  higher  cerebral  nerve  centers,  the  very  seat  of 
diseased  will,  and  of  the  mania  for  strong  drink." 

Again: 

'^he  Keel^  treatment  consists  of  remedies  and  solutions  (with  the  Double 
Chloride  of  Gold  as  a  basis)." 

And  again: 

"Many  remedies  have  been  proposed  and  tried  with  some  good  results  and 
many  vexatious  failures,  but  the  most  ^ective  agent  yet  employed  is  gold." 

In  a  pamphlet  so  issued  entitled,  "A  Keeley  Cure  Catechism," 
amongst  others,  are  the  following  questions  and  answers,  to  wit : 

"Q.  What  is  his  remedy? 

''A.  With  the  Chloride  of  Gold  and  Sodium  (the  Double  Chloride  of  Gold 
as  a  basis)  he  has  compounded  the  best  reconstructive  nerve  tonic  in  existence. 

"Q.  But  does  he  not  heal  all  alike? 

"A.  No,  to  quote  his  own  words,  'the  principal  drug  I  use  in  the  cure  of 
drunkenness  is  the  Double  Chloride  of  Gold.' " 

In  a  pamphlet  so  issued  entitled,  "Neurasthenia  or  Nerve  Exhaus- 
tion; Its  Treatment  and  Cure,"  is  this  statement: 

Tor  the  condition  of  the  system,  reason,  as  well  as  science,  would  indicate  a 
remedy  which  will  have  a  direct  and  positive  effect  upon  the  nerve  centers. 
Such  an  agent  is  found  in  the  Double  Chloride  of  Gold.  The  remarkable 
therapeutical  virtues  of  gold  have  long  been  known,  but  its  scientific  and  ac- 
curate  application  has  not  been  understood  by  the  profession  and  hence  its 
disuse.  By  the  special  method  of  preparation  employed  by  Dr.  Leslie  E. 
Keeley,  the  Double  Chloride  of  Gold  has  become  the  great  ethical  agent  which, 
acting  promptly  upon  the  nerve  centers,  gives  to  the  worn  out  and  diseased 
system  renewed  health,  activity,  and  life." 

The  sole  question  at  issue  in  regard  to  this  representation  is  as  to 
whether  it  is  a  misrepresentation  and  fraudulent;  i.  e.,  intended  to 
mislead  and  deceive  the  public.  If  it  is  untrue  and  known  to  be  so, 
the  rest  follows. 

The  record  contains  positive  evidence  to  the  effect  that  it  is  untrue 
and  known  to  be  so.  It  contains  no  affirmative  evidence  that  the 
representation  is  true.  The  appellee  has  contented  itself  with  the  po- 
sition that  the  appellants  have  failed  to  make  good  that  it  is  a  fraudu- 
lent misrepresentation.  And  the  case  hangs  here  on  the  correctness 
of  this  position.  That  positive  evidence  consists  of  the  testimony 
of  a  former  partner  of  Dr.  Leslie  E.  Keeley,  and,  according  to  his  tes- 
timony, the  originator  jointly  with  Dr.  Keeley  of  the  remedies  and 
the  business,  and  of  an  analytical  chemist,  to  whom  certain  bottles  pur- 
porting to  contain  the  remedies  were  submitted  for  analysis,  pending 
this  litigation.  The  witness  first  referred  to  is  named  Frederick  B. 
Harg^ves.  Before  his  connection  with  Dr.  Keeley,  he  had  been  a 
preacher  in  the  Wesleyan  Methodist  Church  in  England,  and  afterwards 
in  the  Presbyterian  Church,  and  then  a  lawyer.  At  the  time  when 
that  connection  began,  he  was  state  lecturer  for  the  Illinois  State  Tem- 
perance League,  and  when  he  gave  his  testimony  his  occupation  was 
Aat  of  a  traveling  salesman.    In  the  spring  of  1880,  when  both  he  and 
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Dr.  Keeley  were  living  in  Dwight,  111.,  each  noticed  independently  of 
the  other  a  suggestion  in  the  same  newspaper  as  to  a  remedy  for  the 
cure  of  drunkenness.  In  talking  about  a  mutual  friend  who  was  ad- 
dicted to  drunkenness,  this  common  knowledge  became  known  to  each. 
Subsequently  Dr.  Keeley  told  him  that  he  had  used  the  remedy  and 
gotten  good  results  from  it.  Hargraves  doubted  it,  and  the  doctor  said 
the  matter  could  be  easily  demonstrated — that  he  would  get  Pat  Cona- 
fry,  a  well  known  saloon  keeper  at  Dwight,  to  take  the  remedy  and 
test  it,  as  Pat  would  take  anything  he  asked  him  to  take.  The  doctor 
fixed  up  a  bottle,  and  gave  it  to  Conafry,  and  in  a  few  days  he  lost  his 
desire  for  liquor,  and  could  not  drink  any  at  the  end  of  about  a  week. 
He  made  strong  efforts  to  drink  again,  and  one  Sunday  got  a  drink 
to  stick  and  became  gloriously  drunk,  and  would  not  take  any  more 
medicine.  The  test,  however,  was  sufficient  for  Hargraves,  and  that 
was  the  origin,  as  he  terms  it,  of  the  "cure  business."  At  first  Dr. 
Keeley  refused  to  become  known  in  the  matter,  but  shortly  afterwards 
the  medicine  was  used  with  good  result  on  one  Major  John  P.  Camp- 
bell, of  Lexington,  Ky.,  then  residing  at  Dwight,  and  thereupon  the 
three,  Keeley,  Hargraves,  and  Campbell,  embarked  in  the  business  under 
the  firm  name  of  "Leslie  E.  Keeley,  M.  D."  Not  long  after  this  Camp- 
bell went  out  of  the  business,  and  on  June  1,  1881,  a  partnership,  with 
the  same  firm  name,  was  formed  between  Keeley,  Hargraves,  and  three 
others,  to  wit,  John  R.  Oughton,  a  drug  clerk,  one  Major  C.  J.  Judd, 
and  Father  James  Halpin,  a  Catholic  priest,  all  living  at  Dwight; 
the  interest  of  Keeley  being  three-tenths,  and  of  Hargraves  two-tenths, 
and  the  remaining  five-tenths  being  divided  amongst  the  other  three. 
The  partnership  was  evidenced  by  written  articles.  Dr.  Keeley  was  the 
dominating  spirit  of  the  firm.  He  had  general  control  of  the  business, 
the  determination  of  the  duties  to  be  performed  by  the  working  part- 
ners, being  all  the  others  except  Halpin,  the  fixing  of  their  wages, 
and  the  power  if  any  partner  violated  the  terms  of  the  agreement, 
or  failed  to  perform  his  duties  properly,  or  to  conduct  himself  in  a 
gentlemanly  or  becoming  manner,  to  terminate  his  connection  with 
the  business.  He,  however,  did  not  push  himself  to  the  front  other- 
wise than  in  the  firm  name.    He  would  say : 

"I  am  the  big  spider  in  the  back  office.  Always  throw  a  little  mystery 
around  me;  keep  me  In  the  background." 

Oughton  prepared  the  remedies  and  Hargraves  was  the  corre- 
spondent and  literary  man — the  advertiser— or,  as  he  styled  himself, 
the  general  publicity  man.  He  designed  the  bottles,  got  up  the  labels, 
and  prepared  the  literature  by  which  the  remedies  and  business  was 
advertised.  He  wrote  the  partnership  agreement.  He  continued  his 
connection  with  the  business  until  March,  1886,  when  he  was  forced 
to  sell  out  because  of  a  severe  criticism  of  Judd  for  something  he  had 
done. 

This  history  of  the  business,  and  Hargraves'  connection  therewith, 
is  gathered  from  his  testimony,  and,  so  far  as  the  nature  of  the  last 
partnership  is  concerned,  is  confirmed  by  a  copy  of  the  articles  filed 
as  an  exhibit.  His  testimony  also  covered  the  subject  as  to  whether 
there  was  any  gold  in  the  remedies  used  in  the  business.    He  testified 
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that  he  knew  the  formula  by  which  those  remedies  were  prepared,  and 
that  they  contained  no  gold  whatever.  As  bearing  on  that  subject  are 
the  following  facts  testihed  to  by  him :  Whilst  he,  Keeley,  and  Camp- 
bell were  running  the  business,  they  treated  a  sewing  machine  agent 
named  Dalliba,  at  Bloomington,  111.,  for  the  liquor  habit,  probably  the 
third  patient;  the  other  two  being  Conafry  and  Campbell.  For  the 
first  time  they  administered  to  him  chloride  of  gold  and  sodium  in 
form  of  pills,  except  once  when  it  was  administered  in  powdered  shape. 
They  did  not  know  especially  what  effect  gold  would  have,  and  they 
used  it  as  an  experiment.  The  remedy  they  had  was  a  tonic  remedy, 
and  was  only  a  sobering  up  process.  They  had  to  have  something  better 
than  that  as  a  specific  for  the  liquor  habit.  The  gold  remedy  came 
near  killing  the  patient,  and  they  had  to  stop  it.  It  was  never  used 
afterwards.  They  hit  on  a  remedy  that  did  all  that  they  expected  the 
gold  to  do,  and  was  a  far  more  valuable  specific  for  drunkenness  than 
gold,  and  they  used  it  in  its  place.  Keeley  often  said  to  Hargraves, 
"What  a  lucky  thing  we  happened  to  hit  upon  that  drug,"  as  it  saved 
further  experiment,  and  was  not  dangerous.  The  remedy,  however, 
has  always  been  called  the  "Double  Chloride  of  Gold  Cure,"  as  they 
had  intended  to  use  gold  at  the  start. 

It  seems  that  the  medical  profession  regard  gold  in  certain  forms 
to  be  beneficial  to  mental  forces,  and  it  is  sometimes  prescribed  for  that 
purpose.  It  was  not  used  to  any  extent  as  a  medicine  at  that  time,. 
but  has  been  used  more  since.  They  regarded  it  as  an  awfully  good- 
name,  and  Keeley  hated  to  part  with  it.  He  claimed  that  it  was  an 
effective  name  to  use — impressive.  They  reconciled  themselves  to  its 
use  on  the  idea  that  there  is  gold  in  everything — gold  in  mud — a  trace 
of  gold.  Keeley  would  say:  "There  is  a  trace  of  gold  any  way  in 
it,  and  that  is  enough."  They  kept  up  the  fiction  as  to  gold  by  having 
three  or  four  drams  of  chloride  of  gold  and  sodium  in  the  safe,  and 
showing  them  to  visitors  coming  to  look  over  the  laboratory  as  samples 
of  the  gold  and  sodium  used  in  the  remedies.  They  were  constantly 
assailed  by  persons  claiming  that  there  was  no  gold  in  the  remedies. 
To  meet  this  criticism,  one  S.  T.  K.  Prime,  living  near  Dwight,  who 
claimed  that  people  generally  did  not  believe  there  was  any  gold  in 
them,  at  their  instance  came  to  their  laboratory  and  picked  two  bottles 
from  the  stock  prepared  for  shipment  and  carried  them  to  Prof.  Mar- 
riner,  a  celebrated  analytical  chemist  at  Chicago,  for  analysis.  Before 
Prime  did  this,  Oughton  fixed  up  two  bottles  with  gold  in  them,  and 
put  them  in  a  row  that  was  half  full  of  bottles.  They  were  the  last 
two  bottles  in  the  row,  and  naturally  Prime  selected  those  two  bottles, 
as  they  were  the  nearest  to  him  and  came  first  to  his  hand.  Of 
course,  Prof.  Marriner  found  gold  in  the  mixture  submitted  to  him, 
and  they  obtained  a  certificate  from  Prime  as  to  his  having  selected 
the  bottles  from  those  in  the  laboratory  prepared  for  shipment,  and 
one  from  Marriner  as  to  the  result  of  his  analysis,  and  circulated  them 
in  the  course  of  the  business. 

The  analytical  chemist,  whose  testimony  was  introduced  in  sup- 
port of  the  position  as  to  the  lack  of  gold  in  the  Keeley  remedies,  is 
Dr.  William  Krauss,  a  resident  of  Memphis,  Tenn.,  where  appellants 
reside  and  carry  on  business.     He  is  a  physician  also,  a  graduate  of 
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the  Baltimore  College  of  Pharmacy,  has  taught  chemistry  at  the 
Memphis  Medical  College,  and  has  been  the  oflScial  chemist  of  the 
Tennessee  Pharmaceutical  Association.  He  testified  that  he  analyzed 
the  mixtures  in  some  five  or  six  bottles,  purporting  to  contain  Keeley 
remedies  brought  to  him  by  the  appellant  C.  B.  James,  president  of 
the  appellant  Memphis  Keeley  Institute  and  the  active  litigant  on 
appellants'  side  in  this  litigation,  a  portion  of  them  shortly  after  the 
bringing  of  the  suit,  which  was  November  1902,  and  the  rest  about 
a  year  later,  and  that  none  of  them  contained  any  gold.  He  gave  in 
detail  the  analysis  that  he  made  so  that  it  is  capable  of  being  deter- 
mined whether  it  was  properly  made.  The  bottles,  when  brought  to 
him,  were  sealed  and  labeled.  They  were  intact,  and  bore  no  evi- 
dence of  having  been  tampered  with.  He  described  the  bottles  and 
their  labels,  and  they  correspond  to  the  description  of  those  containing 
the  regular  Keeley  remedies.  The  bottles,  with  their  remaining  con- 
tents, were  filed  as  exhibits  in  the  cause.  In  the  course  of  his  testi- 
mony he  was  asked  and  answered  as  follows,  to  wit: 

"Q.  Then,  doctor,  you  know  there  Is  no  gold  in  the  Keeley  remedies  by  rea- 
son of  the  tests  which  yon  made? 

"A.  I  am  absolutely  certain  as  to  that.  Absolutely  certain  that  there  Is 
no  gold  in  the  Keeley  remedies." 

As  bearing  on  the  genuineness  of  said  bottles  so  placed  in  Dr. 
Krauss'  hands  for  analysis.  Dr.  Samuel  Morrow,  physician  in  charge 
at  the  institute  of  appellants,  formerly  a  physician  on  appellee's  staff 
at  Dwight,  and  in  the  employ  of  various  Keeley  Institutes  through- 
out the  coimtry,  testified  that  on  September  30  and  October  16,  1901, 
shortly  after  appellee  gave  notice  to  appellants  that  it  would  not  fur- 
nish any  more  Keeley  remedies,  except  for  patients  in  line,  it  made 
shipments  thereof  to  the  appellant  Memphis  Keeley  Institute,  invoices 
of  which  were  exhibited,  that  the  appellant  C.  B.  James  reserved  out 
of  these  shipments  a  package  of  each  kind  of  remedy  for  analysis, 
and  locked  them  in  a  desk,  properly  sealed  and  labeled  as  they  arrived 
there,  and  that  he  afterwards  saw  him  remove  these  bottles  from  the 
desk  and  heard  him  say  that  he  was  going  to  take  them  to  Dr.  Krauss 
for  analysis.  The  appellant  C.  B.  James  did  not  testify  in  the  case 
at  all,  and  hence  gave  no  testimony  touching  the  genuineness  of  the 
bottles  which  he  furnished  Dr.  Krauss  for  analysis. 

Such,  then,  is  the  positive  and  direct  evidence  in  the  record  tend- 
ing to  show  that  appellee's  remedies  contain  no  gold.  The  evidence 
of  neither  of  those  witnesses  is  contradicted  in  any  particular,  nor  has 
any  affirmative  evidence  been  introduced  tending  to  show  that  said 
remedies  do  contain  gold.  As  stated,  appellee's  position  here  is  simply 
that  this  positive  and  direct  testimony  comes  short  of  establishing  that 
said  remedies  do  not  contain  gold. 

It  undertakes  to  meet  Dr.  Krauss'  testimony  by  the  claim  that  there 
is  no  evidence  that  the  remedies  which  he  analyzed  were  genuine 
Keeley  remedies.  This  evidence  is  lacking,  it  is  urged,  because  the 
appellant  C.  B.  James  did  not  take  the  stand  and  testify  that  the  bottles 
which  he  furnished  Dr.  Krauss  were  genuine  Keeley  remedies;  i.  e., 
part  of  the  remedies  which  his  institute  had  received  from  the  appel- 
lee.   This  is  to  be  accounted  for  only  on  the  ground  that  said  appel- 
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lant  did  not  want  to  commit  perjury  or  admit  that  they  were  not 
genuine.  According  to  appellee,  said  appellant  was  bad  and  mean 
enough  to  commit  perjury,  but  did  not  have  courage  to  do  so.  But 
can  it  be  truly  said  tliat  evidence  is  lacking  that  said  remedies  so 
analyzed  were  genuine?  We  think  not.  Dr.  Krauss  testified  that  he 
got  the  bottles  from  said  appellant,  and  that  they  were  sealed,  intact, 
and  bore  no  evidence  of  having  been  tampered  with. 

Dr.  Morrow  testified  that  said  appellant  took  out  of  a  shipment  of 
remedies  by  appellee  certain  bottles  for  analysis,  locked  them  in  a 
desk  properly  sealed  and  labeled  as  they  had  arrived  and  afterwards 
took  them  therefrom,  saying  that  he  was  going  to  deliver  them  to 
Dr.  Krauss  for  analysis.  It  is  true  that  between  the  time  of  putting 
the  bottles  in  the  desk  and  taking  them  out  again,  or  after  taking 
them  out,  appellant  may  have  substituted  spurious  remedies.  But 
there  is  no  evidence  that  he  did,  and,  in  the  absence  of  such  evidence, 
the  presumption  of  fair  dealing  must  be  permitted  to  negative  the 
idea  that  there  was  any  substitution.  The  mere  fact  that  said  appel- 
lant did  not  testify  that  there  had  been  no  substitution  cannot  be 
twisted  into  evidence  that  there  had  been  substitution.  It  is  a  weak- 
ening circumstance,  but  it  can  be  given  no  such  effect  as  this.  That 
appellants  had  genuine  Keeley  remedies  which  they  might  have  turned 
over  to  Dr.  Krauss  for  analysis  is  charged  in  the  bill,  and  part  of  the 
relief  sought  therein  was  a  delivery  of  them  up  to  appellee  on  reim- 
bursement being  made  of  the  price  paid  for  them. 

Then,  as  to  Hargraves'  testimony,  the  only  way  in  which  it  is  met 
is  by  the  claim  that  it  is  unreasonable  to  believe  that  he  knew  the 
formula  by  which  the  Keeley  remedies  were  made.  The  basis  of  this 
claim  as  to  unreasonableness  is  that  Harg^aves  was  neither  a  physician 
nor  a  chemist ;  that  he  was  the  speechmaker  and  literary  man  of  the 
concern,  and  no  part  of  his  duties  related  to  compounding  remedies; 
that,  if  the  secret  of  the  formula  was  known  to  each  of  the  partners, 
there  would  be  nothing  to  prevent  either  from  going  into  the  business 
on  his  own  account  upon  the  dissolution  of  tiie  copartnership,  and 
compounding  the  remedy  and  treating  patients  under  the  Keeley  rem- 
edies; and  that  Dr.  Keeley  was  the  important  man  and  controlling 
and  dominant  factor  in  the  concern.  We  fail  to  see  anything  in  any 
of  these  circumstances  to  render  Hargraves'  knowledge  of  the  formula 
so  unreasonable  as  to  require  one  to  hold  his  sworn  statement  that 
he  did  know  the  formula  to  be  untrue.  The  partnership  agreement  it- 
self would  seem  to  indicate  that  he  knew  it,  for  it  is  expressly  pro- 
vided therein  that : 

''Each  member  of  the  firm  shall  jealously  guard  all  Information  pertaining 
to  the  compounding  of  said  remedies  and  their  constituent  parts  and  ele- 
ments, and  ^all  under  no  consideration  divulge  any  information  whatever 
concerning  their  manufacture  to  any  one  whatever." 

But  Hargraves'  testimony  is  not  confined  to  telling  what  the  formula 
contained.  It  tells  of  tricks  resorted  to  in  order  to  make  the  public 
believe  that  the  remedies  contained  gold,  when,  in  fact,  they  did  not. 
In  the  trick  played  upon  Prime  and  Prof.  Marriner,  Oughton,  presi- 
dent of  the  appellee  since  February  21,  1900,  when  Dr.  Keeley  died, 
was  the  prominent  figure.    He  testified  as  a  witness  in  the  case,  yet 
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he  was  not  asked  about  nor  did  he  testify  in  regard  to  this  matter. 
If  such  tricks  were  resorted  to,  they  can  be  accounted  for  on  no  other 
basis  than  that  the  remedies  did  not  contain  gold.  If  they  had  con- 
tained gold,  they  would  not  have  been  resorted  to.  Criticism  of  Har- 
graves'  testimony,  at  various  points,  has  been  indulged  in.  We  can- 
not enlarge  this  opinion  to  take  them  up  in  detail.  We  have  consider- 
ed them  carefully,  and  find  nothing  in  them  to  lead  us  to  discredit  his 
testimony.  The  most  that  can  be  said  against  his  testimony  is  that  he 
was  probably  a  willing,  and,  possibly,  a  revengeful  witness. 

But  this  is  not  all  the  evidence  in  support  of  the  position  that  the 
Keeley  remedies  contain  no  gold.  There  is  a  circumstance  which,  if 
a  consideration  of  the  testimony  of  Hargraves  and  Krauss  left  one  in 
a  state  of  doubt  on  the  subject,  is  sufficient  to  drive  one  to  the  con- 
clusion that  this  position  is  correct.  Said  Oughton,  appellee's  presi- 
dent, who  has  done  all  the  chemical  work  in  preparing  the  remedies 
in  question,  and  who  knows  the  formula,  was  put  on  the  stand  by  ap- 
pellants. He  was  asked  in  regard  to  the  Keeley  treatment  as  to  wheth- 
er it  contained  gold,  and  he  refused  to  answer.  An  extract  from  his 
testimony  is  in  these  words : 

**Q.  IW.  Is  there  any  gold  In  this  treatment? 

**A.  I  refuse  to  answer. 

"Q.  165.  We  Insist  that  you  do  answer. 

••A.  I  still  refuse. 

"Q.  166.  We  notify  you  then  that  at  the  hearing  we  shall  insist  that  there 

is  no  gold  in  the  treatment    Do  you  still  refuse  to  answer? 

"A.  I  still  refuse." 

It  is  hard  to  account  for  this  refusal  upon  any  other  basis  than  that 
the  remedies  do  not  contain  gold.  It  cannot  be  accounted  for  on  the 
ground  that  the  formula  is  a  secret,  and  it  was  not  to  be  expected 
that  the  secret  would  be  disclosed.  But,  if  there  is  gold  in  the  rem- 
edies, in  so  far  the  formula  is  not  a  secret.  For  over  a  quarter  of  a 
century  appellee  has  claimed  to  the  public,  and  emphasized  its  claim, 
that  its  remedies  contain  gold.  An  answer  to  this  question  would 
not  open  up  the  rest  of  the  formula  or  the  extent  of  the  gold  it  con- 
tained, for  so  far  the  formula  was  a  secret.  But  as  to  whether  there 
was  any  gold  at  all  there  was  no  secret  as  to  that  if  there  was  gold 
there.  The  silence  of  appellee's  president  when  asked  this  question 
must  therefore  be  construed  against  it 

This  brings  us  to  the  other  reason,  why  the  lower  court  refused  to 
give  any  eflFect  to  the  position  that  appellee's  business  had  been  built 
up  and  was  being  maintained  by  fraudulent  misrepresentations.  It 
was  that,  even  if  this  was  true,  it  was  not  against  appellee's  right  to 
relief.  But,  before  considering  just  how  this  was  attempted  to  be 
made  out,  it  is  to  be  noted  that  this  court  has  heretofore  held  that  a 
court  of  equity  should  not  protect  against  injury  or  invasion  a  busi- 
ness of  selling  a  medicine  which  has  been  built  up  and  is  being  main- 
tained by  fraudulent  misrepresentations  as  to  its  ingredients,  and  this 
on  the  ground  that  a  suitor  in  equity  should  come  into  court  with 
clean  hands.  This  it  did  in  the  case  of  Fig  Syrup  Co.  v.  Steams,  73 
Fed.  812,  20  C.  C.  A.  22,  33  L.  R.  A.  56.  That  was  a  suit  by  a  man- 
ufacturer of  a  Hquid  laxative  medicine,  to  which  he  gave  ihe  name 
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'*Syrup  of  Figs"  or  "Fig  Syrup,"  to  enjoin  another  from  interfering 
with  his  business  by  unfair  competition.  It  was  held  that  it  was  not 
entitled  to  the  injunction  because  it  falsely  and  fraudulently  represent- 
ed to  the  public  that  the  juice  of  the  fig  was  the  important  medicinal 
agent  in  the  composition  of  the  medicine,  when,  in  fact,  just  a  suspi- 
cion of  fig  juice  was  put  into  it  not  for  the  purpose  of  affecting  its 
medicinal  character  or  even  its  flavor,  but  merely  to  give  a  weak  sup- 
port to  the  statement  that  the  article  sold  was  syrup  of  figs,  and  the 
laxative  agent  in  it  was  senna.  This  was  so  held  notwithstanding 
there  was  much  evidence  introduced  showing  that  it  was  a  very  use- 
ful medicine  and  prescribed  by  physicians  of  high  standing.  Judge 
Taftsaid: 

'•This  is  a  fraud  upon  the  public.  It  Is  true,  It  may  be  a  harmless  humbug 
to  palm  off  upon  the  public  as  syrup  of  figs  what  is  syrup  of  senna,  but  it  is 
nevertheless  of  such  a  character  that  a  court  of  equity  will  not  encourage  it 
by  extending  any  relief  to  the  person  who  seeks  to  protect  a  business  which 
has  grown  out  of  and  is  dependent  upon  such  deceit" 

The  case  was  subsequently  approved  and  followed  by  the  Su- 
preme Court  in  the  case  of  Worden  v.  California  Fig  Syrup  Co.,  187 
U.  S.  519,  23  Sup.  Ct.  161,  47  L.  Ed.  282. 

The  case  we  have  here  comes  clearly  within  the  holding  in  these 
two  cases.  The  ground  upon  which  the  lower  court  held  that  the  fact 
that  appellee's  business  may  have  been  built  up  and  grown  out  of 
fraudulent  misrepresentations  to  the  public  was  not  in  the  way  of  its 
right  to  the  relief  it  sought  was  substantially  this :  A  dismissal  of  the 
bill  for  that  reason  would  aid  the  appellants  in  practicing  the  very  same 
fraud  upon  the  public  that  it  is  claimed  that  appellee  is  practicing,  and 
would  therefore  put  the  court  in  an  inconsistent  position.  The  way  in 
which  it  was  thought  that  such  a  dismissal  would  have  this  effect  was 
that  it  would  amount  to  an  adjudication  that  the  appellant  Memphis 
Keeley  Institute  had  a  valid  subsisting  contract  with  appellee,  and 
thereby  enable  it  to  obtain  remedies  from  appellee  to  administer  to 
patients.  But  such  a  dismissal  could  not  possibly  have  any  such  effect. 
It  would  not  be  an  adjudication  as  to  the  rights  of  the  parties  as  be- 
tween themselves.  It  would  be  a  direct  refusal  to  make  any  such  ad- 
judication. And  a  court  of  equity  will  not  aid  a  plaintiff  who  comes 
before  it  with  unclean  hands,  even  though  by  not  doing  so  it  deprives 
itself  of  the  opportunity  to  prevent  the  defendant  from  doing  the  un- 
clean thing,  and  thus  may  be  said  to  indirectly  aid  the  defendant  in 
so  doing.  In  the  Fig  Syrup  Case  the  defendant  was  taking  plaintiff's 
business  by  unfair  competition,  and  was  practicing  the  very  same  fraud 
on  the  public,  because  of  which  the  court  refused  to  aid  plaintiff,  yet 
the  court  did  not  stop  him  from  so  doing  by  granting  plaintiff  injunc- 
tive relief,  but  turned  the  plaintiff  out  of  court. 

Counsel  for  appellee  cites  and  relies  on  a  number  of  cases  which 
hold  that  a  court  of  equity  will  not  turn  out  of  court  an  unclean  man, 
or  a  man  who  has  done  an  unclean  thing  which  has  no  relation  to  the 
thing  which  it  is  sought  to  have  protected  by  its  decree.  But  such 
decisions  have  no  application  here.  The  uncleanness  here  has  to  do 
with  the  very  thing  which  the  court  is  asked  to  protect  and  prevent 
from  injury  and  invasion  by  appellants.    The  appellee  claims  to  have 
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the  right  to  administer  and  to  sell  for  administration,  in  the  state  of 
Tennessee,  its  Keeley  remedies,  and  that  appellants  are  injuring  that 
right  and  invading  its  business  by  asserting  that  it  has  the  right  to 
and  is  in  fact  administering  such  remedies  at  the  Memphis  Institute, 
and  asks  the  court  to  protect  its  right  and  business  from  such  injury 
and  invasion  by  enjoining  appellants  from  so  claiming,  canceling  the 
contracts,  and  requiring  a  delivery  uf>  of  the  remedies  held  by  appel- 
lant. But  that  business — the  very  thing  which  the  court  is  asked  to 
protect — is,  as  we  have  held,  unclean  in  the  particular  stated.  Hence 
it  is  a  clear  case  within  the  rule  that  a  court  of  equity  wfll  not  aid  one 
who  comes  before  it  with  unclean  hands. 

It  should  be  noted,  however,  though  it  is  not  relied  on  either  by  the 
lower  court  or  by  appellee's  counsel  here,  that  the  fact  in  regard  to  ap- 
pellee's fraudulent  misrepresentations,  as  we  have  adjudged  it,  was 
not  set  up  by  appellants  in  their  answer  as  a  defense  to  the  suit.  This 
presents  the  question  whether,  in  the  absence  of  its  having  been  so 
presented,  any  effect  can  be  given  to  it  It  seems  to  be  well  settled 
that  such  a  matter  need  not  be  pleaded  as  a  defense  to  the  suit.  If  it 
appears  from  the  record,  it  will  be  given  effect  notwithstanding  it  has 
not  been  pleaded.  The  theory  upon  which  this  is  done  is  that  in 
reality  it  is  not  a  matter  of  defense.  It  is  given  effect  to,  not  on  de- 
fendant's account,  but  because  of  the  public.  As  said  by  the  Supreme 
Court  of  Tennessee  in  the  case  of  Simmons  Med.  Co.  v.  Drug  Co., 
93  Tenn.  99,  23  S.  W.  169 : 

"It  is  not  strictly  speaking  a  defense  at  all,  but  rather  an  interpositioa 
by  the  court  to  discourage  fraud  and  wrong  upon  the  public." 

The  following  decisions  lend  support  to  and  uphold  this  doctrine: 
Fetridge  v.  Wells,  13  How.  Prac.  (N.  Y.)  385;  Cardoze  v.  Swift, 
113  Mass.  250;  Dunham  v.  Presby,  120  Mass.  285;  Council  v.  Reed, 
128  Mass.  477,  35  Am.  Rep.  397 ;  Teoli  v.  Nordrill,  23  R.  I.  87,  49 
Atl.  489 ;  Mass.  Nat.  Bank  v.  Shine,  163  N.  Y.  360,  57  N.  E.  611. 

In  view  of  the  holding  that  we  have  made  as  to  this  matter,  it  is 
not  necessary  that  we  consider  any  other  question  raised  and  discussed 
on  the  appeal. 

We  feel  constrained,  therefore,  to  adjudge  that  the  decree  of  the  low- 
er court  be  reversed,  and  the  cause  remanded  thereto,  with  directions 
to  dismiss  the  bill. 
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(156  Fed.  97.) 

UNITED  STATES  v.  CHARDBS  H.  WYMAN  &  CO. 

(Circuit  Court  of  Appeals,  EUghth  Circuit    July  22,  1907.) 

Nos.  1,798»  2,680. 

1.  Customs  Duties— Pboteot—Pkbiod  fob  Bailing. 

Customs  Administratiye  Act  June  10,  1890,  a  407,  S  14,  26  Stat  137 
[U.  S.  Comp.  St  1901,  p.  1933],  permitting  protests  against  decisions  of  col- 
lectors of  customs  to  be  filed  •*wlthin  ten  days  after  but  not  before"  liqui- 
dation of  the  entries,  fixes  definitely  tbe  time  within  which  a  protest  must 
be  filed ;  and,  if  not  filed  within  this  period,  a  protest  is  invalid. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  16,  Customs  Duties, 
8  198.] 

2.  Same— Extension  of  Tncs— Customhouse  E3bbob. 

By  a  customhouse  error  the  date  of  liquidation  was  stated  in  an  entry 
as  being  later  than  it  was  in  fact,  and  a  representative  of  the  importer  was 
thereby  misled ;  but  the  correct  date  was  given  in  both  a  notice  sent  to 
the  importer  and  the  liquidation  bulletin  posted  for  inspection  by  im- 
porters. Held^  that  the  error  did  not  have  the  effect  of  extending  the 
period  for  filing  protests,  prescribed  by  Customs  Administrative  Act  June 
10,  1890,  c.  407,  §  14,  26  Stat  137  [U.  S.  Comp.  St  1901,  p.  1933]. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  16,  Customs  Duties, 
i  198.] 

8.  Sams— liiQuiDATiON— Discrepancy  in  Date. 

For  the  purpose  of  ascertaining  the  date  for  filing  protests,  importers 
are  bound  to  take  notice  of  the  dates  given  in  the  liquidation  bulletin  pub- 
licly posted  as  prescribed  by  the  customs  regulations ;  and,  in  case  of  con- 
flict between  the  bulletin  and  notations  on  the  entry,  they  should  be  gov- 
erned by  the  former. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig.  vol.  16,  Customs  Duties, 
I  19a] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Missouri. 

Edward  P.  Johnson,  Asst.  U.  S.  Atty.  (Henry  W.  Blodgett,  U.  S. 
Atty.,  on  the  brief),  for  the  United  States. 

Clinton  Rowell  and  Joseph  H.  Zumbalen,  for  importers. 

Before  VAN  DEVANTER  and  ADAMS,  Circuit  Judges,  and  RI- 
NER,  District  Judge. 

RINER,  District  Judge.  This  is  an  appeal  from  an  order  of  the  Cir- 
cuit Court  for  the  Eastern  district  of  Missouri,  reversing  the  action 
of  the  Board  of  United  States  General  Appraisers  in  overruling  the 
protest  of  Charles  H.  Wyman  &  Co.,  a  corporation,  importer,  and 
further  ordering  that  the  surveyor  of  customs  at  the  port  of  St.  Louis 
reliquidate  the  entry  in  controversy  according  to  certain  findings  made 
by  the  court 

It  appears  from  the  record  that  Wyman  &  Co.  imported  on  the 
steamer  Wilhelm  der  Grosse  from  Bremen  two  cases,  numbered  521 
and  525,  containing  millinery,  buckles,  and  ornaments  valued  at  $135. 
The  importation  was  entered  on  the  3d  day  of  July,  1900,  at  the  port 
of  St.  Louis  as  No.  17.  The  duty  thereon  was  fixed  at  60  per  cent, 
ad  valorem,  under  paragraph  434  of  the  tariff  act  of  1897.  Act  July 
24,  1897,  30  Stat.  151,  c  11  [U.  S.  Comp.  St  1901,  p.  1676].    The  en- 
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try  was  liquidated  July  6,  1900.  The  liquidating  clerk,  by  mistake,, 
made  the  date  of  liquidation  July  7,  instead  of  July  6,  1900,  the  figure 
**7"  being  in  red  ink.  He  then  passed  the  entry  back  to  the  entry  clerk, 
who  discovered  the  error  in  the  date  and  corrected  it  by  drawing  a  line 
through  the  figure  "7"  and  Writing  over  it  in  black  ink  the  figure  "6.'^ 
It  was  admitted  by  the  importer  that  the  change  was  not  made  with 
the  intent  to  injure  or  benefit  any  one.  The  record  of  the  liquidation 
of  this  entry,  No.  17,  in  the  entry  clerk's  office,  shows  that  it  was  liqui- 
dated July  6,  1900.  The  evidence  shows  that  the  entry  was  placed 
upon  the  bulletin  of  liquidations,  which  is  posted  for  tiie  inspection 
of  importers ;  and  it  is  stipulated  between  the  parties  that  the  bulletin 
sheet  of  July  6,  1900,  shows  this  entry  to  have  been  posted  as  liquidated 
July  6,  1900.  The  importer  also  received  notice  dated  July  6,  1900^ 
from  the  entry  clerk,  advising  it  of  the  liquidation  of  this  entry ;  and 
the  memorandum  on  the  back  of  this  notice  setting  forth  the  data  from 
which  to  prepare  a  protest  was  admitted  to  be  in  the  handwriting  of 
Mr.  Hollman,  acting  for  and  on  behalf  of  the  importer.  The  protest 
was  presented  to  the  surveyor  of  customs  on  the  17th  of  July,  1900, 
who  declined  to  receive  it  on  the  ground  that  it  was  not  presented  in 
time.  It  was  then  presented  to  the  Board  of  United  States  General 
Appraisers,  who,  after  hearing,  on  the  17th  of  October,  1905,  sustained 
the  decision  of  the  surveyor.  An  application  was  then  made,  within 
the  time  allowed  by  law,  to  the  Circuit  Court  for  the  Eastern  district 
of  Missouri,  for  a  review  of  the  questions  of  law  and  fact  involved  in 
the  decision;  and  upon  consideration  of  the  evidence  taken  by  the 
Board  of  General  Appraisers,  together  with  some  additional  evidence 
taken  pursuant  to  an  order  of  court,  the  Circuit  Court  entered  the  order 
here  complained  of. 

Two  questions  are  presented  by  this  record :  First,  was  the  protest 
presented  in  time;  and,  second,  if  so,  was  the  merchandise  properly 
assessed  at  60  per  cent,  ad  valorem,  as  jewelry,  under  paragraph  434 
of  the  act  of  1897? 

Section  14  of  an  act  of  Congress  (Act  June  10,  1890,  26  Stat.  137, 
c.  407  [U.  S.  Comp.  St.  1901,  p.  1933]),  entitled  "An  act  to  simplify 
the  laws  in  relation  to  the  collection  of  revenue,"  approved  June  10, 
1890),  so  far  as  it  becomes  necessary  for  the  determination  of  the  ques- 
tion first  suggested,  is  as  follows: 

•That  the  decision  of  the  collector  as  to  the  rate  and  amount  of  duties 
chargeable  upon  Imported  merchandise,  including  all  dutiable  costs  and  char- 
ges, and  as  to  all  fees  and  exactions  of  whatever  character  (except  duties  on 
tonnage),  shall  be  final  and  conclusive  against  all  persons  interested  therein 
unless  the  owner,  Importer,  consignee,  or  agent  of  such  merchandise,  or  the 
I)erson  paying  such  fees,  charges,  and  exactions  other  than  duties,  shall, 
within  ten  days  after  'but  not  before*  such  ascertainment  and  liquidation  of 
duties,  as  well  In  cases  of  merchandise  entered  in  bond  as  for  consumption,  or 
within  ten  days  after  the  payment  of  such  fees,  charges,  and  exactions,  if 
dissatisfied  with  such  decision  give  notice  in  writing  to  the  collector,  setting 
forth  therein  distinctly  and  specifically,  and  In  respect  to  each  entry  or  pay- 
ment, the  reasons  for  his  objections  thereto,  and  if  the  merchandise  is  en- 
tered for  consumption  shall  pay  the  full  amount  of  the  duties  and  charges  as- 
certained to  be  due  thereon." 

We  think  the  provision  of  the  statute  above  quoted  fixes  definitely 
the  time  within  which  the  protest  must  be  filed,  and  that  the  10  days 
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begins  to  run  from  the  date  of  final  liquidation.  Prior  to  this  act  of 
1890,  a  protest  could  be  filed  at  any  time  after  entry  and  duties  esti- 
mated thereon;  the  final  liquidation  being  regarded  only  as  fixing 
the  limit  bevond  which  notice  could  not  be  given.  Davies  v.  Miller, 
130  U.  S.  284,  9  Sup.  Ct.  560,  32  L.  Ed.  932.  The  case  of  Davies  v. 
Miller  was  decided  in  1889,  and  the  statute  in  force  at  that  time  pro- 
vided that  the  decision  of  th^  collector  should  be  final  unless  the^  own- 
er, importer,  agent,  or  consignee  of  the  merchandise — "shall  within 
ten  days  after  the  ascertainment  and  liquidation  of  duties  *  *  * 
give  notice  in  writing  to  the  collector  on  each  entry,  if  dissatisfied  with 
his  decision,  setting  forth  therein  distinctly  and  specifically  the  grounds 
of  his  objection  thereto."  This  provision,  as  already  suggested,  the 
Supreme  Court  held,  only  fixed  the  limit  beyond  which  notice  could 
not  be  given ;  and  it  was  doubtless  for  the  very  purpose  of  avoiding 
the  inconvenience  arising  from  this  practice  that  in  the  act  of  1890  the 
words  "but  not  before"  were  inserted  in  section  14,  thus  confining 
the  time  of  the  protest  to  within  10  days  from  final  liquidation  and  to 
prevent  it  from  being  filed  either  before  the  final  ascertainment  or 
after  the  expiration  of  the  10  days  from  such  final  ascertainment.  In 
re  Guggenheim  Smelting  Companv,  112  Fed.  517,  50  C.  C.  A.  374; 
In  re  Bailey  et  al.,  112  Fed.  (C.  C.)  413. 

It  is  admitted  that  this  entry.  No.  17,  was  as  a  matter  of  fact  liqui- 
dated on  the  6th  of  July,  1900,  but  it  is  insisted  that,  because  the  liqui- 
dating clerk  by  inadvertence  indorsed  upon  the  entry  in  red  ink  the 
words  "liquidated  July  7th,  1900,"  the  time  for  filing  the  protest  began 
to  run  from  that  date.  While  it  is  true  that  Mr.  Hollman,  represent- 
ing the  appellee,  stated  in  his  affidavit  that  he  obtained  possession  of 
entry  No.  17  in  order  to  get  the  details  of  the  assessment  for  the  pur- 
pose of  filing  protest  if  necessary,  and  that  he  did  not  observe  any 
date  other  than  the  date  of  July  7,  1900,  as  indicating  the  date  of  liqui- 
dation ;  yet  in  our  judgment  the  fact,  if  it  was  a  fact,  that  the  correc- 
tion of  the  date  on  the  entry  had  not  been  made  until  after  Mr.  HoU- 
man's  examination,  which  he  states  in  his  affidavit  was  made  July  7, 
1900,  would  not  have  the  effect  to  extend  the  time,  for  the  importer 
was  not  bound  to  take  notice  of  the  notations  made  by  the  liquidating 
clerk  on  the  entry,  but  was  bound  to  take  notice  of  the  liquidation  bul- 
letin sheet  posted  for  inspection  by  importers  and  the  notice  sent  to 
the  importer  by  the  entry  clerk.  Article  1417  and  article  1460,  Customs 
Regulations  1899.  It  is  admitted  that  both  the  notice  sent  to  the  im- 
porter and  the  liquidation  bulletin  sheet  in  relation  to  this  entry  were 
dated  July  6,  1900,  and  that  the  liquidation  bulletin  sheet  shows  the 
entry  in  question  to  have  been  posted  as  liquidated  on  July  6,  1900. 
We  think,  too,  that  the  record  clearly  shows  that  the  correction  of  the 
date  on  the  entry  itself  was  made  on  July  6,  1900,  the  date  of  liquida- 
tion, and  the  fact  that  Mr.  Hollman  did  not  see  it  was  due  to  some 
oversight  on  his  part.  Mr.  Johnson,  the  entry  clerk,  testified  that 
entries  were  recorded  the  day  they  were  received  in  a  record  book 
called  "Record  of  Liquidations,"  and  that  this  entry.  No.  17,  appeared 
upon  that  book  as  liquidated  July  6,  1900,  and  that  no  change  or  cor- 
rection in  relation  to  this  entry  was  made  upon  the  record.  Hence  the 
correction  of  the  date  upon  the  entry,  it  is  reasonable  to  presume,  was 
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made  before  the  entry  was  recorded.  It  follows  from  what  has  been 
said  that  the  decision  of  the  Board  of  General  Appraisers  was  right, 
and  should  have  been  affirmed. 

The  conclusion  reached  upon  the  first  question  presented  by  the 
record  renders  it  unnecessary  to  consider  the  second  question. 

The  order  of  the  Circuit  Court  is  reversed,  with  directions  to  affirm 
the  decision  of  the  Board  of  United  States  General  Appraisers. 


aw  Fed  100.) 

STAIR  V.  KANE. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    Octol>er  17,  1907.) 

No.  1,656. 

L  Negligenob— AonoN  i^b  Nequgencb—Question  pob  Jubt. 

The  petition,  in  an  action  against  the  lessee  of  a  theater  for  a  personal 
injury,  alleged  that  among  the  appliances  of  the  theater  of  which  de- 
fendant had  control  was  a  fire  extinguisher,  which  was  kept  on  the  sill 
of  an  op&a.  window  at  the  side  of  the  stairway  leading  to  the  gallery  of 
the  theater,  that  it  was  unsecured,  and  was  in  a  place  where  men  and 
boys  in  crowding  down  the  stairway,  as  was  usual  at  the  close  of  a  per- 
formance, were  likely  to  knock  it  out  of  the  window,  as  they  in  fact  did, 
and  that  it  fell  and  injured  plaintiff,  who  was  on  the  walk  below.  There 
was  evidence  tending  to  support  such  allegations.  Held,  that  the  petition 
and  evidence  made  a  case  of  negligence  which  was  properly  submitted 
to  the  Jury. 

2.  Same— Evidence  to  Establish. 

The  accident  itself  in  such  case  may  be  regarded,  in  the  absence  of 
explanation,  as  proof  of  the  negligence  charged. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  37,  Negligeice,  §§ 
218,  271.] 

8.  Evidence— Reubvanct—Similab  Tbansactions. 

In  such  action,  evidence  was  admissible  to  show  that  the  descending 
crowd  had  several  times  previously  dislodged  the  fire  extinguisher  from 
its  place  in  the  window,  and  that  such  fact  was  known  to  defendant,  as 
material  in  determining  whether  or  not  the  fire  extinguisher  was  in  an 
unsafe  and  dangerous  place,  and  whether  defendant  was  negligait  in 
placing  and  permitting  it  to  remain  there  on  the  occasion  in  issue. 

FEd.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  20,  Evidence,  §S 
406-413.] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
Division  of  the  Northern  District  of  Ohio. 

Wm.  B.  Beebe  and  A.  W.  Lamson,  for  plaintiff  in  error. 
R.  B.  Newcomb,  for  defendant  in  error. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit  Judges. 

RICHARDS,  Circuit  Judge.  This  was  a  suit  brought  by  a  minor, 
through  his  mother,  for  personal  injuries  against  the  lessee  of  the 
Cleveland  Theater,  in  Cleveland,  Ohio.  The  young  man,  Kane,  had 
attended  a  night  performance,  and  as  he  was  leaving  the  theater  he 
was  struck  on  the  sidewalk  in  front  by  a  fire  extinguisher,  which, 
during  the  performance,  and  for  some  time  before,  had  been  standing 
in  the  window  on  the  third  or  gallery  floor,  next  the  stairs  down  which 
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the  occupants  of  the  gallery  passed  to  reach  the  street.  The  case* 
went  to  the  jury,  and  3iere  was  a  verdict  for  the  plaintiff. 

It  was  the  contention  of  the  plaintiff  that  the  defendant  owned  and 
controlled  the  fire  extinguisher,  that  he  negligently  and  caretessly 
placed  it  in  the  window  unfastened  and  unsecured,  and  as  a  result  it 
fell  from  the  building  and  injured  the  plaintiff.  In  other  words,  the 
contention  was  that  the  fire  extinguisher  was  unfastened  and  unse- 
cured, and  occupied  a  dangerous  position,  and  that,  although  no  one 
saw  it  fall,  the  jury  had  a  right,  under  the  circumstances,  to  infer 
that  it  fell  because  of  the  negligence  of  the  defendant  in  permitting  it 
to  remain  where  it  was,  when  he  might  reasonably  anticipate  that  the 
crowding  and  jostling  of  the  young  men  and  boys,  just  out  from  an 
entertainment  and  eager  to  reach  the  street,  would,  in  their  hurry,  push 
it  from  the  window  onto  the  fire  escape  and  permit  it  to  fall  down  upon 
the  people  leaving  the  theater  below. 

There  are  really  but  two  questions  presented:  First,  whether  the 
petition  stated  a  case  of  negligence  which  was  supported  by  sufficient 
evidence  to  sustain  the  verdict;  and,  second,  whether  the  court  did 
right  in  permitting  the  introduction  of  evidence  tending  to  show  that 
the  fire  extinguisher  was  so  placed  in  the  window,  unfastened  and 
imsecured,  and  next  the  stairs  which  descended  from  the  gallery  to- 
wards the  street,  that  on  several  occasions  it  was  struck  by  the  jostling 
crowd  and  fell  over  in  the  direction  of  the  fire  escape,  being  caught 
and  held  by  an  employe  then  on  duty.  There  are  some  other  ques- 
tions relating  to  charges  given  or  refused,  but  they  all  really  depend 
upon  the  disposition  of  those  that  we  have  indicated. 

1.  As  to  the  petition  and  the  evidence  in  its  support,  we  entertain 
no  doubt  that  a  case  of  negligence  was  stated  by  the  plaintiff,  and 
that  the  evidence  was  sufficient  to  warrant  the  court  in  leaving  to  the 
jury  the  determination  whether  the  defendant  was  or  was  not  guilty 
as  charged.  The  petition  states  that  the  defendant  had  charge  and 
control  of  the  fire  extinguisher  which  fell  and  injured  the  plaintiff; 
that  the  defendant  negligently  placed  it  in  a  window  next  the  stairs 
which  descended  from  the  gallery,  not  safely  or  properly  fastened  or 
secured,  and  as  a  result  it  fell  from  the  window  over  the  fire  escape  and 
down  on  to  the  street,  where  it  struck  and  injured  the  plaintiff,  who 
was  just  leaving  the  dieater.  We  think  this  states  a  case  in  favor  of 
the  young  man  against  the  lessee  of  the  theater.  The  latter  was  com- 
pelled by  law  to  provide  a  fire  extinguisher,  but  it  was  his  duty  to  put 
it  in  a  secure  place,  where  it  would  not  be  liable  to  fall  out  the  theater 
and  injure  a  patron  or  passer-by.  This  obligation  accompanied  the 
duty.  The  petition  charges  the  violation  of  the  obligation  to  place 
the  fire  extinguisher  in  a  secure  place.  He  was  negligent  in  placing  it 
where  the  ordinary  movement  of  a  gallery  crowd  (of  which  he  was 
advised)  might  jostle  it  loose  and  let  it  fall  on  to  the  sidewalk.  The 
accident  itself  might  be  regarded,  in  the  absence  of  explanation,  as 
proof  of  the  negligence  charged.  Scott  v.  London  Dock  Co.,  3  H.  & 
C,  596 ;  Cinti.,  etc.,  Ry.  Co.  v.  South  Fork  Coal  Co.,  139  Fed.  528, 
71  C.  C.  A.  316,  1  L.  R.  A.  (N.  S.)  533;  Traction  Co.  v.  Holzenkamp, 
74  Ohio  St,  379,  78  N.  E.  529. 
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2.  The  ruling  on  the  introduction  of  certain  evidence  arose  during 
the  testimony  of  Gross  and  Grussey,  employes  of  the  defendant  not  a 
great  while  before  the  accident.  Gross  was  a  special  police  officer  and 
watchman  in  charge  of  the  gallery  from  October  1,  1904,  until  Feb- 
ruary, 1905.  He  noticed  the  fire  extinguisher  standing  in  the  window 
next  the  stairway  where  the  crowd  descended  from  the  gallery.  Asked  to 
state  what  he  noticed,  if  anything,  with  reference  to  the  fire  extinguish- 
er when  the  crowd  would  be  going  down  stairs,  he  said,  after  objection : 

**The  crowd  would  rush  for  the  stairs.  They  would  jam  up  against  the 
window,  and,  when  the  window  was  open,  there  was  twice  that  the  fire  ex- 
tinguisher fell  out,  and  I  grabhed  it.*' 

At  another  place,  Gross,  in  answering  as  to  how  the  crowd  came 
to  knock  the  fire  extinguisher  out  of  the  window,  said: 

"It  started  to  fall,  and  I  grabbed  it  as  it  went  out,  because  the  crowd  came 
rushing  like  a  lot  of  cattle.  The  small  boys  especially  would  fall  into  the  sill 
of  the  window  as  they  went  down  those  stairs." 

Grussey  was  ticket  taker  in  the  gallery  and  night  watchman  until 
August,  1905.  Answering  the  question:  "I  wish  you  would  state 
what  you  noticed  when  the  crowd  was  rushing  out  with  reference  to 
the  fire  extinguisher  in  the  window,"  Grussey  said:  "I  have  noticed 
the  crowd  bumped  up  against  it  and  throwed  it  down  several  times." 
Grussey  testified  that  he  reported  the  knocking  of  the  fire  extinguisher 
out  of  the  window  to  the  manager  of  the  theater,  and  wanted  to  put 
up  some  slats  there  to  keep  the  crowd  from  brushing  up  against  the 
window.  Cookson,  the  manager,  said  this  could  not  be  done;  no 
slats  could  be  put  up  there. 

As  stated,  the  testimony  of  Gross  and  Grussey  was  admitted  subject 
to  exception,  and  its  use  was  carefully  limited  in  the  charge;  the 
court  saying: 

"I  am  requested,  gentlemen,  to  charge  that  it  is  only  the  negligence  of  the 
defendant  on  the  night  in  question  which  is  to  be  considered  by  you  as  deter- 
mining its  liability  in  this  case,  and  not  its  negligence  at  some  other  time.  Evi- 
dence of  what  had  occurred  with  respect  to  this  fire  extinguisher  prior  to  the 
night  when  the  accident  occurred  was  only  admitted  in  evidence  for  the  pur- 
pose of  showing  that  the  fire  extinguisher  would  fall  over,  and  that  the  de- 
fendant was  notified  of  the  fact  that  It  would  so  fall  over  or  out  as  claimed 
by  the  plaintiff.  Only  for  that  purpose  are  you  to  consider  the  testimony  of 
anything  that  happened  in  respect  to  the  falling  over  of  the  fire  extinguisher 
prior  to  that  night." 

In  other  words,  the  evidence  was  not  used  to  show  negligence  on 
the  part  of  the  lessee  on  former  occasions,  but  tended  to  show  the  usual 
conduct  of  the  crowd  in  descending  or  "piling  down'*  from  the  gallery ; 
and,  in  view  of  such  anticipated  conduct,  the  fire  extinguisher,  in  being 
placed  unfastened  in  the  window  next  to  the  descending  crowd,  was 
being  left  in  an  unsecure,  dangerous,  and  negligent  position.  The 
fact  that  the  descending  crowd  had  several  times  dislodged  it  from  its 
place  in  the  window,  and  this  was  known  to  the  lessee,  was  material 
in  determining  whether  the  fire  extinguisher  was  or  was  not  in  an  un- 
safe and  dangerous  place,  and  the  lessee  negligent  in  placing  and  leav- 
ing it  there.  We  think  the  testimony  was  properly  admitted,  and  we  find 
no  error  in  the  action  of  the  court  below  which  would  warrant  a  reversal. 

The  judgment  is  affirmed. 
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LYDIA  COTTON  MILLS  v.  PRAIRIE  COTTON  CO. 

(Circuit  Court  of  Appeals,  Fourth  Circuit    September  11,  1907.) 

No.  685. 

1.  C50NTBACT&— Construction— Questions  fob  Coubt  and  Jury. 

As  a  general  proposition,  where  the  issue  is  one  of  fact  as  to  the  per- 
foi-mance  of  a  contract,  it  is  the  province  of  the  jury  to  pass  upon  it; 
but,  before  the  question  of  compliance  or  noncompliance  arises,  there 
must  be  a  determination  of  the  terms  of  the  contract  Itself,  and  where  it 
is  in  writing  showing  the  whole  of  the  agreement,  and  Its  terms  are  ca- 
pable of  intelligent  Interpretation,  Its  construction  is  for  the  court,  and 
not  for  the  Jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  11,  Contracts,  $  767.] 

2.  Sales— Construction  of  Contract. 

In  accepting  an  offer  made  by  plaintiff  to  furnish  a  quantity  of  cotton, 
defendant  wrote  as  follows:  "We  understand  this  cotton  is  to  be  full 
1%  inch  staple,  same  as  the  staple  In  the  25  bale  sample  lot  you  shipped 
to  us,  the  grade  to  be  average  strict  middling,  nothing  middling.  We  de- 
sire that  you  be  particular  in  the  selection  of  this  cotton  as  nothing  less 
than  full  1^  inch,  same  type  as  the  sample  lot  will  be  suitable  to  us."  Held. 
that  the  contract  so  made  required  the  cotton  sold  to  be  of  the  same  grade 
as  the  sample  lot  of  25  bales,  and  that,  where  plaintiff  admitted  that 
the  cotton  shipped  thereunder  was  not  of  such  grade,  it  could  not  recover 
for  breach  of  the  contract  by  defendant  in  refusing  to  accept  the  same. 

[Ed.  Note.^For  cases  In  point,  see  Cent  Dig.  vol.  43,  Sales,  §  188.] 
8.  Writ  of  Errob— Grounds  of  Review— Preservation— Motion  for  Dis- 

IdSSAX. 

A  defendant  may  assign  for  error  the  overruling  of  a  motion  to  dis- 
miss, made  at  the  close  of  plalntifTs  evidence,  on  the  ground  that  there 
was  no  Issue  of  fact  for  submission  to  the  Jury,  although  such  motion 
was  not  renewed  at  the  conclusion  of  all  the  evidence,  where  the  only  ques- 
tion in  issue  under  the  evidence  was  the  proper  construction  of  a  written 
contract  plain  in  its  terms,  upon  which  defendant's  evidence  had,  and 
coold  have,  no  bearing. 

McDowell,   District  Judge,   dissenting. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  South  Carolina,  at  Greenville. 

W.  R.  Richey  and  Wm.  G.  Sirrine,  for  plaintiff  in  error. 
Howard  B.  Carlisle  (Carlisle  &  Carlisle,  on  the  brief),  for  defend- 
ant in  error. 

Before  PRITCHARD,  Circuit  Judge,  and  BOYD  and  McDOW- 
ELL,  District  Judges. 

BOYD,  District  Judge.  The  Prairie  Cotton  Company,  the  plaintiff 
below  in  this  case,  which  will  be  denominated  plaintiff  hereafter,  is 
a  Mississippi  corporation,  doing  business  in  that  state  as  a  dealer  in 
raw  cotton.  The  Lydia  Cotton  Mills,  the  defendant  below,  which  will 
hereafter  be  referred  to  as  the  defendant,  is  a  South  Carolina  corpo- 
ration, located  in  that  state,  carrying  on  the  business  of  a  manufacturer 
of  cotton.  The  present  suit  was  brought  by  the  Prairie  Cotton  Com- 
pany to  recover  the  sum  of  $2,500,  alleged  to  be  due  the  plaintiff  on  a 
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contract  for  the  sale  and  delivery  of  cotton  to  defendant.  The  allega- 
tions of  plaintiff  are,  in  substance :  That  on  the  11th  of  October,  1904, 
the  defendant  contracted  to  purchase  from  plaintiflE  200  bales  of  cotton 
at  the  price  of  10^^  cents  per  pound,  the  staple  to  be  1%"  long,  accord- 
ing to  the  custom  of  the  cotton  trade  and  of  strict  middling,  nothing 
below  middling;  that  50  bales  of  this  cotton  were  shipped  to  the  de- 
fendant and  were  received  and  accepted;  and  that  150  bales  were 
shortly  thereafter  shipped,  which  were  refused.  Thereupon  the  plain- 
tiff, upon  the  refusal  of  the  defendant  to  accept  the  last  shipment  of 
150  bales,  sold  the  same,  and  the  basis  of  claim  in  the  suit  is  the  al- 
leged loss  by  reason  of  the  difference  in  the  price  received  at  the  salo 
and  the  price  agreed  upon,  together  with  the  costs  incident  to  the 
sale,  et  cetera,  making  in  all  the  sum  of  $2,600. 

The  defendant  answers  and  says:  That  on  the  13th  of  October, 
1904,  it  agreed  to  take  from  the  plaintiff  200  bales  of  cotton  at  the 
price  of  10^  cents  per  pound,  but  that  the  cotton  contracted  for  was 
to  be  of  the  same  quality  and  character  as  the  25  bales  which  had  been 
theretofore  purchased  by  the  defendant  from  plaintiff  as  a  sample  lot ; 
that  the  cotton  was  to  be  full  1%"  in  leng^  of  staple  and  was  to  av- 
erage strict  middling,  nothing  middling;  that  the  50  bales  of  the 
first  shipment  were  sent  with  bill  of  lading  attached ;  that  defendant, 
without  opportunity  to  examine  the  cotton,  paid  for  it  and  received 
it  from  the  railroad  by  which  it  had  been  shipped,  but,  after  receiving 
it,  upon  examination,  it  was  found  that  the  cotton  was  of  an  inferior 
grade  and  was  not  the  kind  and  quality  of  cotton,  especially  in  length 
of  staple,  as  the  sample  which  had  been  furnished  by  the  plaintiff  and 
as  had  been  contracted  for  by  the  defendant ;  that,  when  the  last  ship- 
ment of  150  bales  arrived,  defendant  declined  to  accept  that,  it  being 
of  the  same  length  of  staple,  quality,  and  grade  as  the  50  bales  there- 
tofore received,  and  not  such  cotton  as  had  been  contracted  for. 

The  cause  was  tried  by  jury  and  a  verdict  rendered  in  favor  of 
the  plaintiflf  for  $2,255.66.    The  court,  however,  under  a  practice  which 
prevails  in  South  Carolina,  reduced  the  verdict  to  $1,127.83,  and  for 
the  latter  amount  a  judgment  was  rendered,  to  which  the  defendant's 
counsel  duly  excepted.    At  the  close  of  the  plaintiff's  testimony  the  de- 
fendant's counsel  moved  the  court  to  nonsuit  the  plaintiff  on  the  g^und 
that  upon  the  undisputed  evidence  the  plaintiff  was  not  entitled  to  re- 
cover, and  especially  upon  the  exhibition  of  the  communications,  by 
letter  and  telegraph,  between  the  parties,  which  were  the  evidences  oTf 
the  contract  of  purchase,  together  with  the  admissions  of  plaintiflf 
through  its  agent,  examined  as  a  witness.    The  court  refused  to  grant 
the  motion,  to  which  the  defendant  duly  excepted.    There  were  sev- 
eral exceptions  taken  by  defendant  during  the  trial;   one  particularly 
relied  upon  relating  to  the  question  as  to  whether  or  not  tiiere  was  a 
rescission  of  the  contract  by  the  plaintiff.     But  we  do  not  deem  it 
necessary  to  consider  this  nor  any  other  question  involved  in  the  case, 
except  that  of  a  proper  construction  of  the  contract  of  purchase.     In 
order  to  arrive  at  a  full  understanding  of  the  contract,  we  deem    it 
necessary  to  give  the  correspondence  between  the  plaintiff  and  the 
defendant  in  relation  thereto  in  full.    The  transaction  was  in  1904,  and 
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on  the  13th  of  August  of  that  year  the  defendant  addressed  the  plain- 
tiff as  follows : 

•*Aug.  13th. 
*'We  will  purchase  a  contract  of  cotton  1%  inch  staple  running  from  Sept 
1, 1904,  to  Sept  1,  1905,  the  cotton  to  be  paid  for  as  delivered  and  to  be  de- 
liyered  150  bales  per  month  f.  o.  b.  our  mill&  This  cotton  has  to  average  full 
1^  inch  staple,  bender,  nothing  less  than  full  will  be  accepted.  If  you  are 
interested  in  such  a  contract  we  will  be  pleased  to  have  your  quotations  and 
7iew8  from  time  to  time  until  the  contract  is  closed." 

Plaintiff  to  defendant: 

•'Aug.  18th. 

*Tour8  13th  to  hand.  Contents  noted.  We  feel  satisfied  we  can  supply 
your  wants  as  to  the  character  of  cotton  wanted  if  we  can  agree  on  price. 
Such  cotton  as  you  mention  will  always  command  a  pretty  good  premium 
over  short  cotton,  say  1  to  1-16  staple.  Will  however,  keep  your  company 
posted  and  will  do  my  best  to  supply  your  wants." 

Defendant  to  plaintiflf : 

"Aug.  17th. 

"We  desire  to  have  you  forward  us  at  once  a  sample  of  cotton  regardless 
of  the  grade  that  measures  full  1%  inch  staple,  the  length  in  staple  being 
the  point  in  question.  Please  let  us  have  this  sample  at  once  with  all  expense 
charges  to  us." 

Prairie  Cotton  Company  wrote  on  bottom  of  this : 

"Gentlemen:  At  present  there  is  nothing  in  this  market  that  will  repre- 
sent the  cotton  as  required  by  you.  In  fact  there  is  no  cotton  here  at  all.  Will 
send  type  as  soon  as  it  can  be  obtained." 

Plaintiflf  to  defendant: 

"Aug.  31,  1904. 

**We  sent  you  a  few  days  ago  types  showing  what  we  call  very  full  1% 
inch  cotton,  in  fact  it  is  1%  inch  to  1  3-16  inch.  Would  be  glad  to  know  what 
you  consider  it    Kindly  let  us  hear  from  you." 

Defendant  to  plaintiff : 

"Sept.  1,  1904. 

**We  are  in  receipt  of  your  favor  of  the  28th  ult.  and  are  to-day  in  receipt 
of  the  sample  of  1%  inch  staple  cotton.  We  have  gone  over  this  cotton  care- 
fnlly  and  find  that  it  will  Just  about  average  1%  inch  staple.  So  we  will  re- 
tain this  sample  as  your  type  of  full  1%  inch  staple  cotton  for  future  refer- 
ence. We  are  now  in  the  market  for  100  bales  of  this  cotton.  Let  us  have 
your  price — landed  Clinton,  shipment  at  once.  We  are  also  in  the  market  for 
150  to  200  bales  cotton  per  month  for  each  month  until  Sept  1,  1905.  See 
onr  letter  of  August  13th.  Will  such  deliveries  be  satisfactory  with  you? 
Please  let  us  know.  We  are  now  ready  for  your  quotations  from  time  to  time. 
We  desire  the  following  grade:  Strict  middling.  We  purchase  by  Carolina 
mill  rules." 

Plaintiff  to  defendant: 

"Sept  8,  1904. 

*Trours  2d  to  hand;  contents  noted.  The  sample  sent  you  is  very  full  1% 
inch;  in  fact  it  is  what  we  sell  for  %  to  3-16  cotton.  We  sold  this  cotton 
few  days  ago  12%  landed;  it  is  worth  11%  here.  We  can  land  you  100  to 
200  bales  Sept  shipment  say  for  12%,  probably  12  cts.  This  character  of  cot- 
ton commands  good  premium.  Can  sell  you  commercial  1%  inch  or  full  1  1-6 
to  1%  at  much  less  price.  Cheap  cotton  is  a  thing  of  the  past;  the  crop  is 
not  made.    Let  us  hear  from  you." 
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Telegram : 

•*Sept  12. 

"Let  us  ahlp  you  25  bales  to  show  you  the  style  and  character  of  the  cotton. 
Eleven  quarter.  This  quarter  less  than  we  are  getting,  but  want  make  start 
with  you  as  we  are  satisfied  it  will  lead  to  business.    Answer." 

Defendant  to  plaintiflf : 

"Sept  12. 

"In  reply  to  your  esteemed  favor  of  to-day  by  wire  we  replied  as  enclosed 
confirmation  that  we  could  not  use  the  cotton  at  IIV2  cts.  We  are  looking  for 
10%^  cotton  to-day  and  lower  during  the  week.  We  thank  you  for  your  of- 
fers and  hope  to  have  them  continually." 

Plaintiff  to  defendant  (telegram)  : 

-Sept  13. 
"We  want  answer  ours  last  night    Important    You  will  be  pleased  with 
the  cotton.    Can  sell  cotton  elsewhere  if  you  cannot  use." 

Defendant  to  plaintiff  (telegram)  : 

"Sept  13. 
"Will  take  25  bales  11  cts.  if  Immediate  shipment    Answer.** 

Plaintiff  to  defendant: 

"Sept  13. 

"Telegram  received.  Will  ship  25  bales  eleven.  This  complimentary  ship- 
ment as  we  are  anxious  you  try  cotton,  believing  same  will  result  to  our  mu« 
tual  benefit;  cotton  goes  forward  to-morrow." 

"S^t  13. 

"Your  telegram  accepting  25  bales  1%  Inch  St  middling,  to  hand.  We  re- 
plied would  ship  you  the  cotton  more  as  a  compliment  than  as  a  monetary 
basis.  Now  you  gentlemen  will  find  this  lot  to  be  full  up,  in  fact  the  cotton 
will  pull  1%  to  barely  3-16.  We  shipped  it  full  in  order  that  you  could  judge 
what  the  cotton  is.  You  mu&t  however,  bear  in  mind  that  this  is  green  cot- 
ton and  will  not  hold  up  in  weight  like  old  cotton.  We  make  a  specialty  of 
staple  cotton  from  1%  to  1%,  and  if  you  can  pay  the  price  we  can  furnish 
you  with  some  satisfactory  business.  Now  If  you  can  use  1-16  to  1%,  or  what 
is  known  as  commercial  1%,  can  cut  the  price,  but  if  you  expect  to  buy  good 
first  class  stuff  you  must  expect  to  pay  first  class  prices.  Hope  this  little  25 
bales  will  lead  to  further  business." 

"Sept  14. 

"Yours  to  hand;  contents  noted.  Not  disputing  your  word,  but  cant  buy 
1%  cotton  such  as  we  expect  to  ship  you  or  call  1%,  at  10%.  You  might  buy 
what  you  and  your  friends  call  1%,  and  what  suits  your  trade  fully  as  well  as 
if  you  were  getting  the  actual  1%.  We  want  your  business  and  if  the  25  bales 
now  going  to  you  not  better  and  worth  more  money  than  the  1%  you  speak  of 
having  bought  at  10%  we  will  give  you  the  cotton.  We  would  like  to  see 
what  you  call  1%,  or  what  suits  your  trade  for  1% ;  there  are  a  good  many 
difl!erent  ideas  of  1%  cotton,  but  only  one  of  the  actual  stuflf  itself.  We  sold 
you  the  25  bales  %  ct.  less  than  we  could  have  gotten  East" 

Defendant  to  plaintiff : 

"Sept  17. 

"We  forward  telegrams  as  enclosed  confirmation  to-day.  Please  rush  this 
25  bales  of  cotton  with  all  despatch;  we  wish  for  it  to  reach  Clinton  next 
week  without  fail  as  we  desire  to  use  it  along  with  other  cotton  we  have. 
We  are  in  receipt  of  your  favor  of  the  14th  Instant  and  note  what  you  have 
to  say  and  are  interested." 

Telegram : 

"Sept  17. 
"On  what  day  was  25  bales  cotton  shipped?    Answer." 
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Plaintiff  to  defendant  (telegram)  : 

"Sept  17. 

•Telegrams  received.  Bill  lading  and  documents  taken  out  fourteenth. 
Cotton  went  yia  Birmingham  and  Southern  Railway." 

Defendant  to  plaintiff: 

••Sept.  21. 

**Up  to  this  time  we  have  never  received  the  25  bales  of  cotton  nor  B.  L. 
through  bank  to  show  shipment.  We  are  unable  to  trace  and  we  desire  that 
you  institute  a  telegraphic  tracer  after  the  lot  and  see  that  we  get  the  cotton 
this  week  without  fail." 

Haintiff  to  defendant  (telegram)  : 

"Sept.  28. 
"Oflfer  one  hundred  strict  to  good  middling  full  inch  eighth  eleven  quarter, 
tiandsome  lot,  can  not  do  better.    Answer  early  to-morrow." 

Defendant  to  plaintiff : 

"Sept.  28. 

"Tour  telegram  received  offering  100  bales  1%  inch  strict  to  good  middling 
fall  11%  cts.  We  have  not  yet  received  the  25  bales  of  sample  cotton  shipped 
by  you ;  we  would  like  to  see  this  cotton  before  purchasing  further.  We  do 
not  wish  to  buy  at  11%  cts.  as  we  are  confident  there  will  be  a  great  decline 
in  cotton  within  the  next  30  or  40  days." 

"Oct  4. 

"We  are  just  to-day  In  receipt  of  your  sample  lot  of  25  bales.  We  supposed 
that  it  had  been  lost  in  transit.  The  lot  lost  270  lbs. ;  according  to  Carolina 
mill  rules  you  are  entitled  to  3  lbs  loss  per  bale.  Tou  will  please  remit  for 
amount  per  bill  enclosed  less  your  3  lbs.  Please  quote  us  immediately  on  re- 
ceipt of  this  letter  your  closest  price  for  1,800  bales  of  this  cotton,  1%  inch 
staple  exactly  as  your  type  shown  in  this  25  bales.  Delivery  of  this  1,800 
bales  to  be  made  to  the  mill  200  bales  each  month  until  the  contract  is  exhaust- 
ed.   You  must  give  your  closest  figures  to  interest  us." 

Plaintiff  to  defendant  (telegram)  : 

"Oct  7. 

"Offer  one  hundred  or  two  hundred  shipment  this  month  equal  the  25  bale 
lot  In  staple,  eleven  cents.  It  requires  time  and  care  to  sel^t  this  character 
of  cotton,  which  is  not  very  abundant,  probably  shade  this  price  quarter  if 
answer  early  to-morrow." 

Defendant  to  plaintiff: 

"Oct.  7. 

"We  are  in  receipt  of  your  wire  offering  100  or  200  bales  this  month  at  11 
cts.  same  as  sample  lot  of  25  bales.  We  have  just  purchased  some  of  this  cot- 
ton at  10%  cts.  and  with  this  before  us  we  consider  your  price  too  high.  If 
on  receipt  of  this  letter  you  desire  to  sell  us  from  200  to  500  bales  of  this 
cotton  landed  Clinton  10^  cts.  to  be  delivered  100  bales  Oct,  200  Nov.  and 
200  Dea,  please  wire  us  for  acceptance." 

Plaintiff  to  defendant  (telegrams)  : 

"Oct  9. 
**WouJd  advise  you  taking  on  more  from  same  parties  at  price  named,  10%, 
can  not  supply  your  wants  at  such  price." 

"Oct.  10. 
"Quote  1%  average  st.  middling,  nothing  below  middling,  eleven,  if  limit 
impracticable  answer  the  best  you  can  do,  will  execute  order  if  possible  for 
100,  answer  early  to-morrow." 
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Defendant  to  plaintiff  (telegram)  : 

"Oct  10. 
"Offer  ten  fifty  hundred  bales  like  sample  lot    Answer." 

Plaintiff  to  defendant  (telegrams)  : 

-Oct  10. 

**TeIegram  received.  Your  limit  impracticable  for  us.  We  sold  to-day 
same  cotton  eleven  cents;  will  sell  you  hundred  this  price;  we  can  not  do 
better,  market  firm,  if  accepted  answer  at  once." 

"Oct  U. 

"Will  ship  you  one  hundred  or  two  hundred  ten  three-quarters ;  we  are  giv- 
ing you  full  inch  eighth  cotton ;  if  you  care  to  shade  staple  a  little  can  do  the 
business  for  less;  we  make  this  offer  to  keep  business  going  with  you;  an- 
swer early  to-morrow  sure,  cannot  do  l>etter." 

Defendant  to  plaintiflf  (telegram)  : 

-Oct  11. 
"Offer  ten  fifty  hundred  bales  full  inch  eighth.    Answer." 

Plaintiff  to  defendant  (telegrams)  : 

-Oct  12. 
"Telegram  received  all  right    Will  ship  you  one  to  two  hundred  bales  incli 
eighth,   ten   half,   average.    Strict  middling,   nothing  below   middling.    You 
have  bought  some  cheap  cotton.    Confirm." 

"Oct  13. 
"Do  you  confirm  one  or  two  hundred  on  sale  made  you  to-day?    Either 
amount  satisfactory  to  us.    If  you  want  the  two  hundred  will  ship.    Answer." 

Defendant  to  plaintiff: 

"Oct  13. 

"We  are  in  receipt  of  your  telegram  offering  us  the  100  to  200  l>ales  full 
1%  inch  cotton  10^^  cts.  We  have  wired  you  as  ^iclosed  confirmation  that  we 
would  take  200  bales.  We  will  be  pleased  to  have  you  ship  100  bales  of  this 
cotton  now  and  if  agreeable,  we  would  like  to  have  the  other  100  bales  shipped 
any  time  between  Nov.  1st  and  10th.  We  understand  this  cotton  is  to  be  full 
1%  Inch  staple,  same  as  the  staple  in  the  25  bale  sample  lot  you  shipped  to 
us,  the  grade  to  be  average  strict  middling,  nothing  middling.  We  desire 
that  you  be  particular  in  the  selection  of  this  cotton  as  nothing  less  than  full 
1%  inch,  same  type  as  the  sample  lot  will  be  suitable  to  us.  Please  route  via 
Birmingham,  or  Atlanta,  and  S.  A.  L.  R.  R.  to  Clinton,  S.  C,  as  this  routing 
will  give  us  a  much  quicker  shipment" 

The  principal  witness  examined  for  the  plaintiff  in  the  trial  was  a 
man  by  the  name  of  Fowler,  the  owner  and  general  manager  of  the 
business  of  the  plaintiff,  who  conducted  the  correspondence  with  de- 
fendant. Fowler  admitted  that  the  150  bales  which  defendant  de- 
clined to  accept  was  of  the  same  g^ade  and  the  same  character  of  cot- 
ton as  the  60  bales  which  had  been  sent  before  with  bill  of  lading  at- 
tached ;  and  he  further  admitted  that  none  of  the  200  bales,  composed, 
as  stated,  of  the  50  bales  first  sent  under  the  contract  of  purchase  and 
the  150  bales  which  were  refused,  was  of  as  high  grade  of  cotton  as 
the  25  sample  bales;  and  it  was  also  shown,  by  the  undisputed  evi- 
dence, that  the  25  sample  bales  was  not  only  a  better  grade  of  cotton 
than  the  200  bales,  but  also  commanded  a  higher  price  in  the  market. 

The  prime  question,  therefore,  is  what  the  contract  between  the 
plaintiff  and  the  defendant  was.  The  counsel  for  the  plaintiff  con- 
tends that  the  question  as  to  whether  the  plaintiff  complied  with  the 
terms  of  the  contract  or  not  was  for  the  jury  to  determine.    It  is  true. 
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as  a  general  proposition,  that  where  the  issue  is  one  of  fact  as  to  the 
performance  of  the  terms  of  a  contract,  it  is  the  province  of  the  jury 
to  pass  upon  it.  But  before  the  question  of  compliance  or  noncompli- 
ance arises,  there  must  be  a  determination  of  the  terms  of  the  contract 
itself.  In  case  of  an  oral  contract,  where  the  parties  disagree  as  to 
its  terms,  or  an  ambiguous  written  contract,  in  which  testimony  aliunde 
is  offered  to  explain  its  meaning,  the  intervention  of  a  jury  is  often  nec- 
essary. But  in  that  of  a  written  contract  showing  the  whole  of  the 
agreement,  couched  in  terms  such  as  to  render  it  capable  of  intelli- 
gent interpretation,  its  construction  is  for  the  court,  and  not  for  the 
jury.  In  our  opinion,  the  contract  between  the  parties  to  this  con- 
troversy is  of  the  latter  kind.  It  is  all  contained  in  the  correspondence 
above  set  forth,  and  we  think  that  the  intention  of  the  parties  to  the  con- 
tract at  the  time  of  the  correspondence  is  readily  gathered.  To  our 
minds  there  is  no  uncertainty  or  ambiguity  about  it,  and  a  proper  con- 
struction of  it  is  that  the  defendant  contracted  to  buy  200  bales  of  cot- 
ton from  the  plaintiflf  of  the  character,  grade,  and  quality  of  the  25 
bales  which  had  been  theretofore  sent  as  a  sample.  There  is  no  con- 
tention that  the  cotton  shipped  under  the  contract  fulfilled  these  re- 
quirements. 

On  the  other  hand,  plaintiflf  admits  that  it  did  not.  It  is  a  well-settled 
rule  that  courts  will  ascertain  what  parties  to  a  contract  have  agreed 
to  by  what  they  have  said  and  by  the  meaning  of  the  words  used  to  ex- 
press their  intention.    This  doctrine  is  elementary. 

In  this  case  it  appears  from  the  record  that  defendant's  motion  for 
verdict  or  nonsuit  was  made  at  the  conclusion  of  plaintiflPs  testimony, 
and  that  upon  the  refusal  of  the  court  to  g^ant  the  motion  the  defend- 
ant introduced  a  witness  by  the  name  of  Bailey,  who  testified  as  fol- 
lows: 

•*Mr.  Slrrlne:  Q.  State  to  the  jury  plainly  what  you  and  Mr.  Dougherty 
said  that  day.  A.  Mr.  Dougherty  came  into  my  office  the  day  of  the  ar- 
rival, and  I  sent  over  to  the  warehouse  where  we  had  this  cotton,  this  50 
bales  of  cotton,  and  had  him  to  go  through  it,  and  he  came  back  to  my  office, 
and  I  carried  him  Into  my  private  office  with  Mr.  Smart,  and  we  asked  him 
what  he  considered  the  cotton,  and  he  said  that  he  called  it  1%".  We  brought 
out  the  samples  of  the  25  bales  and  laid  them  beside  the  desk  in  which  we 
had  the  cotton  that  we  had  received,  and  we  said  to  him :  'Do  you  consider 
this  cotton  the  same  as  the  25  bales?'  He  said:  'I  do  not'  And  he  said: 
*WeIl,  I  would  like  to  make  some  settlement  of  this  matter.*  And  we  told 
him  we  were  very  anxious  to  settle  it,  that  we  were  needing  cotton,  and  were 
hi  a  straight  right  now.  We  asked  him  what  he  wished  to  do,  and  he  said 
be  did  not  know.  I  said :  'Well,  Mr.  Dougherty,  we  will  state  our  position  in 
this  matter,  and  we  will  tell  you  what  we  will  do.  If  you  will  have  your  people 
to  authorize  the  bank  to  release  the  drafts  so  the  railroad  people  can  deliver 
this  cotton  to  us,  you  can  have  our  warehouse  at  your  disposal,  and  you  can 
draw  the  samples  from  this  cotton,  and  you  can  arbitrate  according  to  the 
Carolina  Mill  Rules,  and  if  that  is  not  satisfactory  you  can  send  them  to  New 
York  and  have  them  classified,  and  if,  after  the  cotton  has  returned,  you  lose 
In  the  case,  we  will  charge  you  not  a  cent  for  the  storage  of  this  cotton  in  our 
bands.' 

'*Q.  What  did  he  say  to  that?    A.  He  said  he  would  not  do  it 

**Q.  Did  he  say  anything  about  his  authority  to  do  or  not  to  do  that?  A. 
Well,  the  impression  was  that  he  had  the  full  authority. 

**Q.  Yon  spoke  of  the  Carolina  Mill  Rules,  are  these  the  rules,  July  15,  1904 
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(handing  witness  book  entitled  'Rules  Known  as  tbe  Carolina  Mill  Rules  and 
Governing  Sale  of  Ck)tton  to  Domestic  Mills*)?    *    ♦    ♦    A.  Yes,  sir." 

The  defendant  did  not  renew  the  motion  at  the  conclusion  of  all 
the  testimony.  Plaintiflf's  counsel  have  made  no  point,  either  in  the 
brief  or  in  the  oral  argument,  because  of  the  omission  of  defendant's 
counsel  to  renew  the  motion  for  nonsuit  at  the  close  of  all  the  testi- 
mony. Under  these  circimistances  we  think  the  court  may  well  assume 
that  plaintiff's  counsel  waived  objection,  if  such  there  might  be,  to  this 
failure,  and  did  not  intend  to  take  advantage  of  the  omission  of  de- 
fendant's counsel  in  this  respect.  We  are  led,  however,  to  consider 
this  point  because  of  the  fact  that  in  the  conference  of  the  judges  and 
upon  an  examination  of  the  record  it  is  called  to  our  attention,  and  the 
question  has  arisen,  as  to  whether  or  not  by  this  omission  the  defend- 
ant has  not  forfeited  its  right  to  be  heard. 

In  Accident  Insurance  Company  v.  Crandal,  120  U.  S.  527,  7  Sup. 
Ct.  685,  30  L.  Ed.  740,  the  Supreme  Court  lays  down  the  rule  that 
the  refusal  of  the  court  to  instruct  the  jury  at  the  close  of  plaintiff's 
evidence  that  she  was  not  entitled  to  recover  cannot  be  assigned  for 
error,  because  the  defendant,  at  the  time  of  requesting  such  instruc- 
tions, had  not  rested  its  case,  but  afterwards  went  on  and  introduced 
evidence  in  its  own  behalf.  In  support  of  this  decision,  the  Supreme 
Court  cites  Grand  Trunk  Railway  Company  v.  Cummings,  106  U.  S. 
700, 1  Sup.  Ct.  493,  27  L.  Ed.  266,  in  which  it  was  held  that  the  refusal 
to  direct  a  verdict  on  motion  of  defendant  at  the  close  of  plaintiflE's 
testimony  could  not  be  reversed,  if  the  defendant,  after  such  refusal, 
offers  testimony  which  does  not  appear  in  the  record.  The  reason  for 
the  principle  laid  down  in  the  case  last  cited  is  readily  apparent :  That 
although  the  testimony  offered  by  plaintiff  may  not,  in  itself,  have  been 
sufficient  to  warrant  a  verdict,  yet  the  court  was  entitled  to  see  what  ef- 
fect the  testimony  of  defendant,  subsequently  offered,  may  have  had 
upon  the  issues  involved,  for  it  frequently  occurs  in  the  trial  of  causes 
that  the  testimony  of  the  defendant,  upon  cross-examination  of  wit- 
nesses or  disclosures  otherwise  made,  has  the  tendency  to  strengthen 
rather  than  weaken  plaintiff's  case.  It  was  therefore  important  that 
the  defendant's  testimony  should  be  set  out  in  the  record,  that  the 
court  might  see  and  determine,  upon  all  of  the  testimony,  as  to  whether 
or  not  tfie  case  should  have  gone  to  the  jury.  This  view  seems  to  be 
strengthened  by  the  opinion  in  Northern  Pacific  Railroad  Company  v. 
Mares,  123  U.  S.  710,  8  Sup.  Ct.  321,  31  L.  Ed.  296.  When  all  of 
the  evidence  had  been  submitted,  the  defendant  demurred  to  the  evi- 
dence and  moved  the  court  to  dismiss  the  action,  which  the  court  re- 
fused to  do.  Thereupon  the  defendant  requested  the  court  to  direct 
a  verdict,  which  was  also  refused  and  exception  taken.  The  Supreme 
Court,  in  the  opinion,  says  that: 

"The  question  raised  by  the  ruling  and  the  exceptions  thereto  is  whether 
there  was  sufficient  evidence  to  justif^y  the  court  in  submitting  the  case  to 
the  Jury." 

Then  the  court  proceeds  to  state  the  fact  which  the  evidence  tends 
to  establish  and  decides  that  there  was  enough  to  go  to  the  jury  on  the 
question  involved  in  the  case,  viz, : 
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"That  the  defendant,  by  the  negligence  of  an  engineer  in  its  employment, 
caused  the  injury  to  the  plaintiff." 

The  testimony  of  the  witnesses  offered  by  the  defendant  in  the  case 
now  under  consideration  in  no  way  affects  that  offered  by  the  plaintiff. 
It  corroborates,  substantially,  the  testimony  of  the  agent  of  plaintiff,  to 
the  effect  that  the  150  bales  of  cotton  which  the  defendant  refused  to 
accept  was  not  of  the  same  character  or  grade  as  the  25  bales  whidi 
were  sent  to  the  defendant  by  the  plaintiff  as  a  sample.  This  is  all 
the  testimony  of  defendant's  witness  which  we  deem  material ;  the  re- 
mainder of  it  pertaining  to  negotiations  between  the  parties  after  the 
refusal  to  accept  the  150  bales  looking  to  an  amicable  adjustment  of  the 
controversy.  We  do  not  think  that  the  rule  of  practice  laid  down  in 
Grand  Trunk  Railway  Company  v.  Cummings  and  in  Insurance  Com- 
pany V.  Crandal,  above  cited,  applies  in  the  case  before  us.  The  princi- 
ple in  our  case  is  that  there  was  no  issue  of  fact  for  the  jury  at  all, 
upon  any  of  the  evidence  or  upon  all  of  the  evidence.  The  question 
was  one  solely  for  the  court — the  construction  of  a  written  contract, 
plain  in  its  terms.  There  was  no  contradiction  as  to  the  telegrams  and 
letters  which  contain  the  terms  of  the  contract ;  these  being  capable  of 
intelligent  construction,  setting  out  the  agreement  of  the  parties  in. 
unmistakable  terms  that  plaintiff  agreed  to  deliver  to  the  defendant  a 
certain  grade  of  cotton  like  a  sample  lot  of  25  bales  shipped  by  the 
plaintiff  to  the  defendant  in  the  outset.  The  plaintiff  admitted  that  the 
cotton  in  controversy  was  not  of  that  grade,  but  contended  that  the 
contract  did  not  call  for  it.  The  defendant's  witness  simply  corrob- 
orated the  fact  that  the  cotton  shipped  was  not  of  the  quality  and  grade 
of  the  sample  lot.  The  construction  of  the  contract,  as  set  forth  above 
in  this  opinion,  being  for  the  court,  there  was  no  issue  of  fact  for  the 
jury.  In  all  of  the  cases  we  have  examined  on  the  point  we  are  now 
discussing,  there  was  some  evidence  relating  to  the  fact  at  issue,  and 
the  rule  was  laid  down  that  if  a  defendant  failed,  after  introducing  tes- 
timony, to  renew  the  motion  to  direct  a  verdict  made  at  the  close  of 
plaintiff's  case,  the  refusal  of  the  trial  court  to  gfrant  the  motion  could 
not  be  assigned  as  error. 

We  regard  Insurance  Company  v.  Crandal  and  Railroad  Company 
V.  Mares,  supra,  as  the  leading  authorities  upon  the  point  in  question, 
and  it  will  be  observed  that  in  DOth  of  these  cases,  the  motion  was  that 
the  court  instruct  the  jury  to  return  a  verdict  for  the  defendant.  A 
motion  of  this  character  invoked  the  power  of  the  court,  after  consid- 
ering the  testimony  and  all  of  it  in  its  various  aspects,  and  giving  to  it 
and  every  part  of  it  its  due  weight,  with  all  legal  and  reasonable  in- 
ferences to  be  drawn  therefrom,  to  determine  whether  or  not  it  was 
sufficient  to  warrant  a  verdict  for  the  plaintiff.  But  such  is  not  the 
situation  in  the  case  here.  The  motion  of  defendant's  counsel  was  not 
to  direct  a  verdict,  but  nonsuit  the  plaintiff  on  the  ground  that  the 
contract  required  of  it  the  delivery  of  a  certain  grade  of  cotton,  ac- 
cording to  a  sample  which  had  theretofore  been  furnished,  and,  if 
such  were  the  contract,  plaintiff  admitted  the  nonperformance,  and 
therefore  could  not  maintain  its  action  against  the  defendant  for  an  al- 
leged breach.    The  motion  of  defendant  was  based  solely  upon  a  prop- 
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osition  of  law,  and  no  issue  or  question  of  fact  was  involved.  We  do 
not  think  therefore  that  any  question  in  regard  to  the  rule  of  practice 
referred  to  arises.  We  construe  the  contract  as  we  have  before  stated 
in  this  opinion,  and,  such  being  our  construction,  with  plaintiff's  ad- 
mission of  nonperformance,  there  was  not  even  a  scintilla  of  evidence 
to  go  to  the  jury  to  support  a  finding  for  the  plaintiff.  We  think  the 
learned  judge  on  the  trial  court  should  have  entered  a  nonsuit,  as  re- 
quested by  defendant,  and  the  refusal  to  do  so  was  error. 

There  is  error,  for  which  the  judgment  of  the  Circuit  Court  is  re- 
versed. 

Reversed. 

McDowell,  District  Judge,  dissents. 


(154  Fed.  808.) 

McOALMONT  v.  LANNING. 

(Circuit  Court  of  Appeals.  Third  Circuit    April  19,  1907.) 

No.  9. 

Banks  and  Banking— Discount  of  Fbaudulent  Papeb— Knowledge  of  Of- 
fices. 

A  bank  is  not  chargeable  with  notice  of  fraud  in  the  inception  of  a  note 
which  it  discounted  merely  because  its  president  had  knowledge  of  the 
facts,  which  was  gained  by  blm  In  his  capacity  as  an  officer  of  another 
corporation,  where  he  had  nothing  to  do  with  the  discounting  of  the 
note,  and  had  no  knowledge  of  It  at  the  tlme.^ 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  New  Jersey. 

E.  R.  Walker,  for  plaintiff  in  error. 
John  S.  Applegate,  for  defendant  in  error. 

Before  GRAY  and  BUFFINGTON,  Circuit  Judges,  and  LAN- 
NING, District  Judge. 

BUFFINGTON,  Circuit  Judge.  In  this  case  John  E.  Lanning,  re- 
ceiver of  the  Monmouth  Trust  &  Safe  Deposit  Company,  brought  suit 
against  Robert  McCalmont  on  a  negotiable  promissory  note  for  $5,- 
000,  dated  January  28,  1903,  payable  to  his  own  order  in  four  months, 
and  by  him  indorsed.  The  court  below  gave  binding  instructions  for 
plaintiff,  which  action  is  here  assigned  for  error. 

After  examining  the  proofs,  we  are  of  opinion  there  was,  under 
the  proofs,  no  question  to  submit  to  the  jury.  Assuming,  for  present 
purposes,  that  fraud  was  practiced  on  the  defendant  in  securing  from 
him  the  note  for  the  stock  of  the  Fraser  Mountain  Copper  Company, 
and  that  Twining,  the  president  of  that  company,  had  knowledge  of  that 
fact,  still  the  mere  fact  that  such  officer  was  also  president  of  the  plain- 
tiff company  does  not  visit  the  latter  with  notice.  There  is  nothing  in 
the  record  tending  to  show  that  the  trust  company  did  not  discount 

t  See  note  at  end  of  case. 
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the  note  in  good  faith  before  maturity,  or  that  Twining  had  anything 
to  do  with,  or  indeed  knew  of,  its  discount.  Now  in  Willard  v.  Denise, 
50  N.  J.  Eq.  482,  26  Atl.  29,  35  Am.  St.  Rep.  788,  it  is  held  that  to 
visit  a  bank  with  knowledge  of  its  officer,  gained  in  another  relation, 
two  things  are  necessary :  First,  possession  by  the  agent  of  pertinent 
information;  and,  second,  such  agent's  participation  in  the  discount 
or  purchase  on  behalf  of  the  corporation.  In  view  of  that  case  and 
of  First  National  Bank  v.  Christopher,  40  N.  J.  Law,  439,  29  Am.  Rep. 
262,  and  Barnes  v.  Trenton  Gaslight  Co.,  27  N.  J.  Eq.  33,  we  hold  the 
trust  company  was  not  visited  with  the  knowledge  of  its  president. 
Twining,  and  was,  therefore,  an  innocent  purchaser. 

The  remaining  question  relates  to  a  dispute  as  to  whether  the  trust 
company  paid  a  certain  check  of  the  Fraser  Mountain  Copper  Com- 
pany, and  charged  that  company  with  such  payment.  The  plaintiff  in 
error  contends  there  was  evidence  tending  to  show  that  the  sum  of  $6,- 
678.81  (being  the  amount  for  which  the  check  is  alleged  to  have  been 
given)  was,  after  February,  1905,  fraudulently  entered  as  a  debit  item 
in  the  accotmt  of  the  Fraser  Mountain  Copper  Company,  and  that  the 
trial  court  erred  in  not  submitting  that  evidence  to  the  jury  on  the 
question  of  alleged  fraud.  Now  such  question  of  fraud  rests  wholly 
on  the  testimony  of  Percival  Kroehl,  who  says  he  examined  the  ledger 
account  of  the  Fraser  Mountain  Copper  Company  in  February,  1905 ; 
that  the  foregoing  item  of  $6,678.81  was  not  in  it  at  that  time,  and  that 
he  then  made  a  copy  of  the  account  which  shows  that  fact.  An  ex- 
amination of  the  proofs  shows  to  a  demonstration  that  he  overlooked 
that  item  in  making  his  copy.  Without  going  into  a  full  analysis,  it 
suffices  to  say  that  Kroehl's  copy  shows  a  credit  balance  of  $184.02 
when  he  made  it  Now  that  balance  cannot  be  obtained  from  the 
items  in  his  copy  unless  the  item  of  $6,678.81  is  placed  in  the  debit 
column.  When  to  this  is  added  the  uncontradicted  testimony  of  the 
accountant  of  the  banking  department  of  the  state  of  New  Jersey  that 
he  examined  the  books  in  February,  1903,  and  not  only  then  found  the 
item  in  the  account,  but  that  he  found  it  also  in  a  check  list  kept  by  the 
trust  company,  it  conclusively  appears  that  the  item  had  been  paid 
on  the  check  above  mentioned.  There  being  no  evidence  upon  which 
the  court  could  have  sustained  a  verdict  in  favor  of  the  defendant,  a 
direction  to  find  in  favor  of  the  plaintiff  was  not  error.  Randall  v. 
Baltimore  &  Ohio  R.  R.  Co.,  109  U.  S.  478,  3  Sup.  Ct.  322,  27  L.  Ed. 
1003. 

The  judgment  is  affirmed. 

NOTE. 

Xmowledffe  or  Kotioe  Acquired  liy  Officer,  or  Affent  of  Bank,  in 

PriTate  Business  or  Outside  Scope  of  Duties,  as  Aft ecting 

Its  LialiiUty. 

I.  In  General. 
[a]  (U.  8. 18dS)  A  president  of  a  national  bank  has  no  power,  in  the  ordi- 
nary course  of  business,  to  certify  to  the  fidelity  or  integrity  of  the  cashier 
for  the  purpose  of  enabling  him  to  procure  a  bond  insuring  his  fldclity :  and 
hmce  tl^  bank  cannot  be  deemed,  merely  by  virtue  of  the  president's  relation 
to  it,  to  have  any  knowledge  of  the  giving  by  him  of  such  certificate. — Amer- 
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lean  Surety  Oo.  of  New  York  v.  Pauly,  170  U.  S.  133,  42  L.  Ed.  977,  18  Sup. 
Ct  552. 

[b]  (Md.  1903)  Notice  to  a  director  of  a  banking  corporation  privately,  or 
acquired  by  him  generally  through  channels  open  to  all  persons,  and  which  he 
does  not  communicate  to  his  associates  In  the  management  of  the  corporation, 
is  not  binding  on  the  same.— Black  v.  First  Nat  Bank,  96  Md.  399,  54  Atl.  8a 

[c]  (Mo.  1898)  Knowledge  of  the  cashier  of  a  bank,  obtained  by  reason  of 
his  Interest,  and  connection  with  other  parties,  but  not  obtained  In  the  per- 
formance of  any  duty  he  owed  to  the  bank,  is  not  notice  to  the  bank. — ^Na- 
tional Bank  of  Commerce  v.  FItze,  76  Mo.  App.  356. 

[d]  (N.  Y.  1833)  Notice  to  a  bank  officer  binds  the  bank  only  when  it  is  the 
duty  of  such  officer  to  act  on  the  information,  or  transmit  it  to  the  bank. — 
Fulton  Bank  v.  New  York  &  Sharon  Canal  Co.,  4  Paige,  127. 

[e]  (N.  Y.  1841)  Notice  of  the  dissolution  of  a  firm  with  which  a  bank  has 
business  relations,  where  published  In  a  newspaper,  and  accidentally  reaching 
a  director,  who  has  no  power  to  act  for  the  bank  except  In  conjunction  with 
others,  is  not  equiyalent  to  actual  notice  to  the  bank. — National  Bank  v.  Nor- 
ton, 1  Hill,  572. 

[f]  (N.  Y.  1842)  Notice  to  a  bank  director,  or  knowledge  obtained  by  him 
while  officially  not  engaged  in  the  business  of  the  bank,  will  not  affect  the 
bank.— Bank  of  United  States  v.  Davis,  2  HiU,  452. 

[g]  (N.  Y.  1867)  Notice  to  a  director  of  a  bank  as  an  individual,  and  not 
acting  as  such  director,  cannot  operate  to  the  prejudice  of  the  bank. — West- 
field  Bank  v.  Comen,  37  N.  Y.  320,  93  Am.  Dec.  573. 

[h]  (Pa.  1840)  Knowledge  of  a  material  fact  communicated  by  a  bank  di- 
rector to  the  board  at  a  regular  meeting  Is  notice  to  the  bank. — ^Bank  of  Pitts- 
burgh V.  Whitehead,  10  Watts,  397,  36  Am.  Dec.  186. 

[1]  (Pa.  1848)  Notice  to  a  bank  director,  not  being  an  organ  of  communica- 
tion with  the  corporation,  is  not  notice  to  the  corporation,  though  he  Is  present 
when  the  corporate  act  is  afterwards  done  which  Is  sought  to  be  affected  by 
the  notice. — Custer  v.  Tompkins  CJounly  Bank,  9  Pa.  (9  Barr)  27. 

[j]  (Tenn.  1843)  Where  notice  of  the  dissolution  of  a  firm  is  communicated 
to  a  bank  director  for  the  purpose  of  being  communicated  to  the  board  of 
directors,  or  where  he  is  called  upon  to  act  as  a  director  in  a  transaction 
affecting  the  interests  of  the  members  of  the  dissolved  firm,  he  is  bound  to 
communicate  that  knowledge  to  the  bank,  and,  If  he  do  not,  the  bank  is  by 
law  charged  with  notice  of  the  facts  so  withheld. — ^Unlon  Bank  v.  Campbell, 
23  Tenn.  (4  Humph.)  394. 

[k]  (Tenn.  1901)  Notice  acquired  by  the  president  In  a  private  transaction 
is  not  chargeable  to  the  bank.— Smith  v.  Carmac*,  64  S.  W.  372. 

[1]  (Wash.  1893)  Notice  of  facts  concerning  transactions  which  it  is  the 
duty  of  the  cashier  of  a  bank  to  conduct  is  not  binding  on  the  bank  when  re- 
ceived by  the  president  in  conducting  business  of  another  company,  of  which 
the  president  was  director,  and  which  business  was  in  no  way  connected  with 
the  bank.— Washington  Nat  Bank  v.  Pierce,  6  Wash.  491,  33  Pac.  972,  36  Am. 
St.  Rep.  174. 

[m]  (Wis.  1896)  On  an  issue  whether  the  plaintiff  bank  had  knowledge  of 
the  preference  of  a  creditor  of  Its  debtor,  It  was  proper  to  charge  that  the 
bank  was  not  chargeable  with  knowledge  of  its  directors  acting  individually, 
but  that  the  jury  might  consider  the  knowledge  of  the  directors  as  tending  to 
prove  knowledge  on  the  part  of  the  bank. — Continental  Nat  Bank  v.  Mc- 
Geoch,  92  Wis.  286,  66  N.  W.  606. 

II.  Discounts. 

[a]    Where  an  officer  or  director  of  a  bank  Is  also  an  officer  of  a  corpora- 
tion discounting  a  note  at  the  bank,  his  knowledge,  acquired  in  the  latter 
capacity.  Is  not  chargeable  to  the  bank. 
—(Mass.  1890)  Corcoran  v.  Snow  Cattle  CJo.,  151  Mass.  74,  23  N.  E.  727; 
(Minn.  1881)  First  Nat  Bank  v.  Loyhed,  28  Minn.  396,  10  N.  W.  421 ; 
(Mo.  1894)  B^ton  v.   German-American  Nat.  Bank,  122  Mo.  332,  26  S. 

W.  975; 
(N.  C.  1892)  Commercial  Bank  v.  Burgwyn,  110  N.  C.  267,  14  S.  B.  623, 
17  L.  B.  A.  326; 
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(N.  T.  1893)  Casco  Nat.  Bank  v.  Clark,  139  N.  Y.  307,  34  N.  E.  908.  36 
Am.  St  Rep.  705,  affirming  (1892)  64  Hun,  634,  18  N.  Y.  Supp.  887; 
(Pa.  1886)  Wilson  v.  Second  Nat.  Bank,  7  Atl.  145. 
CONTRA,  see 

(Neb.  1887)  First  Nat  Bank  v.  Brlckson,  20  Neb.  580,  31  N.  W.  387; 

(N.  M.  1895)  Oak  Grove  &  Sierra  Verde  Cattle  Co.  v.  Foster,  41  Pac.  522. 

[b]  Where  a  person  having  a  note  discounted  at  a  bank  for  his  personal 
benefit  is  an  officer  of  the  bank,  the  bank  is  charged  with  his  knowledge  of 
defenses  to  It 

— (U.  S.  1894)  First  Nat  Bank  v.  Blake  (C.  O.)  60  Fed.  78; 

(Mich.  1880)  Tilden  v.  Barnard,  43  Mich.  376,  5  N.  W.  420,  38  Am.  Rep. 

197* 
(N.  0.'l89?)  Le  Due  v.  Moore.  Ill  N.  C.  516.  15  S.  E.  888; 
(S.  D.  1893)  Black  Hills  Nat.  Bank  v.  Kellogg.  4  S.  D.  312.  56  N.  W.  1071; 

(1895)  Taylor  v.  National  Bank,  6  S.  D.  511,  62  N.  W.  99. 
CONTRA,  see 

(Mass.  1894)  First  Nat  Bank  v.  Babbidge,  160  Mass.  563,  36  N.  E.  462; 
(Mo.  1892)  National  Bank  v.  Lovitt,  114  Mo.  519,  21  S.  W.  825,  35  Am. 

St  Rep.  770; 
(Neb.  1894)  B^iffalo  County  Nat  Bank  v.  Sharpe,  40  Neb.  123,  58  N.  W. 

734  • 
(N.  Y.'  1828)  City  Bank  v.  Barnard,  1  Hall,  70. 

[c]  Where  a  director  of  a  bank  is  a  member  of  a  firm  discounting  a  note 
at  the  bank,  his  knowledge  in  respect  to  the  note,  not  actually  communicated 
to  other  officers  or  directors,  does  not  charge  the  bank. 

—(N.  J.  1878)  First  Nat  Bank  v.  Christopher,  40  N.  J.  Lraw  (11  Vroom) 
435,  29  Am.  Rep.  262; 
(N.  Y.  1880)  Atlantic  State  Bank  v.  Savery,  82  N.  Y.  291,  affirming  (1879) 
18  Hun,  36. 

[d]  (U.  S.  1897)  Knowledge  by  a  member  of  a  firm  of  the  true  consideration 
of  a  certificate  of  deposit,  which  the  firm  discounted  at  a  bank  in  payment  of 
individual  notes  of  one  of  its  members,  and  which  had  been  negligentiy  altered 
In  making  out  a  duplicate  certificate,  Tield  to  be  imputable  to  the  bank,  where 
the  other  member  of  the  firm  was  its  president,  and,  as  such,  acted  as  the  sole 
representative  of  the  bank  in  accepting  the  certificate.  74  Fed.  1000  (1896) 
affirmed.— Niblack  v.  Ckwsler,  80  Fed.  596,  26  C.  C.  A.  16. 

[e]  (U.  S.  1898)  That  the  president  of  a  corporation  for  which  a  bank  dis- 
counted notes,  in  the  ordinary  and  usual  course  of  its  business,  was  vice  presi- 
dent of  the  bank,  and  that  the  secretary,  who  represented  the  corporation  in 
the  transaction,  was  also  a  director  of  the  bank,  do  not  charge  the  bank  with 
notice  of  a  secret  infirmity  in  one  of  such  notes,  where  neither  of  such  officers 
represented  the  bank  in  the  transaction. — Holm  v.  Atlas  Nat.  Bank,  84  Fed. 
119,  28  C.  C.  A.  297. 

[f]  (U.  S.  1881)  Where  a  bank  director  is  also  president  of  a  railroad  com- 
pany, his  knowledge,  in  respect  to  notes  discounted  at  the  bank  by  the  rail- 
road company,  is  not  chargeable  to  the  bank,  where  he  refused  to  take  any 
part  in  the  proceedings  of  the  discount  committee. — ^Waynesville  Nat  Bank  v. 
irons  (C.  C.)  8  Fed.  1. 

[g]  (IJ.  S.  1882)  Where  a  bank  discounts  a  note  for  a  director,  he  not  being 
present,  it  is  not  charged  with  his  knowledge  of  antecedent  illegalities. — ^Third 
Nat  Bank  v.  Harrison  (C.  O.)  10  Fed.  243. 

Ih]  (Conn.  1857)  The  knowledge  of  a  director  of  a  bank,  as  to  the  object 
for  which  certain  bills  of  exchange  were  delivered  to  a  party  applying  to  the 
bank  for  a  discount  thereof,  such  director  not  being  present  at  the  meeting 
of  the  directors  at  which  such  application  was  made  and  such  bills  discounted, 
and  not  liaving  conmiunlcated  his  knowledge  to  any  other  director  or  officer 
of  the  bank,  is  not  to  be  regarded  as  notice  to  the  bank. — Farmers'  &  Citizens* 
Bank  v.  'Payne,  25  Conn.  444,  68  Am.  Dec.  362. 

[i]  (Ga.  1895)  Where  the  president  and  cashier  of  a  bank,  being  also  mem- 
bers of  a  partnership  composed  of  themselves  and  another  person,  to  the  capi- 
tal stock  of  which  they  had,  under  the  partnership  articles,  agreed  to  contrib- 
nte  a  given  sum,  without  the  knowledge  or  consent  of  the  other  partner  exe- 
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cuted  and  delivered  to  the  bank  a  note  in  the  name  of  the  partnership,  for 
the  purpose  of  raising  the  money  they  had  agreed  to  pay  into  the  partnership 
business,  the  bank  was  affected  with  notice  that  the  transaction  was  for  the 
private  benefit  alone  of  the  two  parties  raising  the  money,  and  hence  could 
not  hold  the  partnership  itself,  nor  the  remaining  partner,  liable  on  the  note. 
— Brobston  v.  Penniman,  97  Ga.  527,  25  S.  E.  350. 

[j]  (Ga.  1901)  Notice  or  knowledge  of  failure  of  consideration  of  a  nego- 
tiable note,  which  the  director  of  a  bank  sells  to  it  before  the  maturity  of  the 
paper,  is  not  imputable  to  the  bank,  when  in  the  transaction  the  seller  did  not 
act  for  it  at  all,  but  exclusively  for  himself,  and  the  bank  was  represented 
by  another  of  its  oflacials,  who  alone  acted  for  it — English-American  Loan  Sc 
Trust  Co.  V.  Heirs,  112  Ga.  823,  38  S.  E.  103. 

[k]  (La.  1858)  Where  a  note  is  discounted  by  a  bank,  at  the  instance  of  a 
director,  who  knows,  but  fails  to  disclose,  a  condition  on  which  it  was  given* 
the  bank  will  not  be  considered  cognizant  of  the  condition. — ^Louisiana  State 
Bank  v.  Senecal,  13  La.  525. 

[1]  (Mass.)  The  circumstance  that  an  indorser  of  a  discounted  note  was  a 
director  in  the  bank  by  which  it  was  discounted  will  not  be  deemed  construct- 
ive notice  to  the  bank  that  the  note  was  made  for  his  accommodation. — (1837) 
Ck)mmercial  Bank  v.  Cunningham,  41  Mass.  (24  Pick.)  270,  35  Am.  Dec.  322; 
(1839)  Washington  Bank  v.  Lewis,  39  Mass.  (22  Pick.)  24. 

[m]  (Mass.  1877)  Although  the  mere  fact  that  a  director  knew  of  fraud  or 
illegality  in  the  inception  of  a  note  discounted  by  his  bank  will  not  prevent 
the  bank  from  recovering  thereon,  yet,  if  he  also  acts  for  the  bank  in  discount- 
ing the  note,  the  bank  is  affected  by  his  knowledge. — National  Security  Bank 
v   Cushman,  121  Mass.  490. 

[n]  (Mich.  1882)  The  fact  that  one  who  recommends  to  the  managing  of- 
ficers of  a  bank  to  discount  certain  negotiable  paper  is  a  director  of  the  bank 
does  not  charge  the  bank  with  knowledge  which  the  director  possessed.— 
Shaw  V.  aark,  49  Mich.  884,  13  N.  W.  786,  43  Am.  Rep.  474. 

[o]  (Mich.  1902)  Where  a  bank  purchased  a  note  from  a  corporation 
which  had  received  it  without  consideration,  the  fact  that  its  cashier,  who 
discounted  the  note  after  consultation  with  the  directors,  was  the  president 
of  such  corporation,  and  knew  all  the  facts,  did  not  bind  the  bank  with  notice 
of  the  infirmities.— People's  Sav.  Bank  v.  Hine,  131  Mich.  181,  91  N.  W.  130. 

[p]  (Mo.  1882)  Where  a  bank  director  procures  a  note  on  which  he  is  in- 
dorser to  be  discounted  for  his  benefit  at  a  bank,  bis  knowledge  of  illegality 
in  the  consideration  does  not  charge  the  bank. — Third  Nat.  Bank  y.  Tlnsley, 
11  Mo.  App.  498. 

[q]  (N.  J.  1878)  A  bank  discounting  a  note  before  maturity  is  not  charge- 
able with  knowledge  of  Illegality  or  want  of  consideration  acquired  by  one 
of  its  directors  in  other  than  his  official  capacity,  if  such  director  did  not  act 
with  the  board  in  mnking  the  discount. — First  Nat  Bank  v.  Christopher,  40 
N.  J.  Law  (11  Vroom)  435. 

[r]  (N.  Y.  1893)  To  charge  a  bank  discounting  a  note  with  the  president's 
knowledge  of  equities  between  the  parties,  It  is  necessary  that  the  knowledge 
should  have  come  to  him  in  his  official  capacity. — Merchants'  Nat.  Bank  v. 
Clark,  139  N.  Y.  314,  34  N.  E.  910,  36  Am.  St  Rep.  710. 

[s]  (Ohio,  1857)  Where  the  payee  of  a  note  happens  to  be  a  director  of  the 
bank  that  discounts  the  note  for  his  benefit,  without  notice  of  the  maker's 
claim  for  recoupment,  the  bank  can  recover  as  an  innocent  bona  fide  holder 
without  notice.  The  private  knowledge  of  an  officer  is  not  the  knowledge  of 
the  bank. — Loomis  v.  Eagle  Bank  of  Rochester,  1  Disn.  285. 

[t]  (R.  1. 1905)  D.,  who  was  president  of  a  trust  company,  was  also  the 
controlling  stockholder  in  a  manufacturing  corporation  and  the  principal 
partner  of  D.  &  Co.,  a  firm  acting  as  the  corporation's  selling  agent  At  D.'s 
dictation,  the  president  and  treasurer  of  the  corporation  drew  drafts  on  D. 
&  Co.,  which  were  accepted  by  that  llrni  and  discounted  at  D.'s  instance  by 
the  trust  company.  Just  prior  to  the  discount,  the  president  of  the  corpora- 
tion, at  D.'s  instance,  opened  an  account  with  the  trust  company  In  the  name 
of  the  corporation,  and  on  the  day  before  the  discount  was  made  two  checks 
were  drawn  on  the  trust  company  by  the  corporation,  payable  to  D.  &  O)., 
and  cashed  through  another  New  York  bank,  the  drafts  being  discounted  to 
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meet  the  checks.  The  discounts  made  by  the  tmst  company  were  authorized 
by  D.  under  a  provision  of  the  trust  company's  by-laws  declaring  that  the 
president  generally  might  make  investments  between  meetings  of  the  excutlve 
committee,  reporting  the  transactions  to  the  conmiittee  on  the  succeeding  day, 
and,  after  the  discounts  were  made,  the  minutes  showed  the  approval  of  loans 
made  by  the  trust  company.  Held,  that  the  trust  company  was  thereby  char- 
ged with  knowledge  that  the  discounts  were  part  of  a  fraudulent  scheme  on 
the  part  of  its  president  to  obtain  money  for  his  individual  purposes. — CJook 
V.  American  Tubing  &  Webbing  Ck>.,  28  B.  I.  41,  66  Atl.  641,  9  L.  R.  A.  (N. 
S.)  19S. 

[u]  (S.  C  1881)  A  manufacturing  company  having  sold  out  all  its  property, 
thereby  determining  the  agency  of  its  officers,  a  bank,  the  president  of  which 
was  also  a  director  of  the  corporation,  was  bound  by  the  legal  effect  of  its 
president's  knowledge  in  receiving  a  note  executed  to  it  by  the  officers  of  the 
corporation  after  the  sale. — ^Unlon  Bank  v.  Wando  Mln.  &  Mfg.  Co.,  17  S.  0. 
361. 

[v]  (S.  D.  1897)  Where  a  partner  sells  to  a  bank  of  which  he  Is  cashier 
a  note  due  the  firm,  and  the  bank  acts  wholly  through  its  discount  committee, 
of  which  he  is  not  a  member,  it  is  not  affected  with  knowledge  possessed  by 
him  of  infirmities  in  the  note. — National  Bank  of  Commerce  v.  Feeney,  9  S. 
O.  550,  70  N.  W.  874,  46  L.  R.  A.  732. 

[w]  (Tex.  1906)  A  bank,  purchasing  a  note  subject  to  certain  defenses  in 
the  hands  of  the  payee,  is  not  bound  by  the  knowledge  or  Information  of  such 
defenses  that  may  have  come  to  its  oflScers  at  a  time  when  they  were  not 
engaged  in  its  business,  but  when  they  were  acting  for  themselves  individual- 
ly.—Orayson  Ckmnty  Nat  Bank  v.  Hall,  91  S.  W.  807. 

[x]  (ytl898)  Where  a  bank  director  and  a  cashier  executed  a  note  as 
makers,  the  director  being  in  fact  only  a  surety  for  the  cashier,  who  obtained 
a  loan  on  it  from  the  bank,  without  any  other  bank  official  having  knowledge 
of  the  suretyship,  the  director  was  liable  as  principal,  since  knowledge  to  him 
and  the  cashier,  in  such  case,  was  not  knowledge  to  the  bank. — First  Nat. 
Bank  v.  Briggs'  Assignees,  70  Yt.  594,  41  Atl.  580. 

III.  Deposits  of  Moneys  ob  Bonds. 

[a]  (Ky.  1890)  A  bank  duly  selected  as  a  depository  of  money  collected 
by  way  of  taxes  to  satisfy  county  bonds  issued  in  aid  of  a  railroad  company 
cannot  be  held  responsible  for  money  which  it  pavs  out  by  order  of  the  com- 
mittee having  charge  of  the  fund  on  the  ground  that  an  excess  of  bonds  has 
been  issued,  in  the  absence  of  fraud  or  collusion  between  it  and  the  commit- 
tee, although  the  president  of  the  bank  was  the  president  of  the  railroad  com- 
pany, and  one  of  the  committee  was  cashier  of  the  bank,  and  secretary  of  the 
railroad  company. — ^Deposit  Bank  of  Owensboro  v.  Daviess  Coxmty  Ck)urt,  12 
S.  W.  930,  13  S.  W.  101,  11  Ky.  Law  Rep.  681. 

[h]  (N.  Y.  1879)  PlaintilTs  husband  took  a  bond  of  hers  and  her  bank  book 
to  the  cashier  of  a  bank.  The  cashier  put  the  bond  in  the  bank  safe,  and 
wrote  on  plaintiff's  bank  book  a  memorandum  showing  a  receipt  of  the  bond 
from  plaintiff.  Held,  that  the  bank  could  not  claim  that  the  cashier  was 
acting  in  his  individual  capacity  alone,  and  that  the  bank  had  no  notice  of 
plaintiff's  title.— Zugner  v.  Best,  44  N.  Y.  Super.  Ot  (12  Jones  &  S.)  393. 

IV.  Collateral. 

[a]  (Mass.  1839)  Where  one  of  the  directors  of  a  bank  obtained  possession 
of  a  note  under  the  pretense  of  getting  it  discounted  for  the  maker,  and 
pledged  it  to  the  bank  for  a  loan  to  himself,  and  to  secure  a  prior  existing  debt 
due  from  such  director,  it  was  Jield  that,  as  he  did  not  act  in  his  capacity 
of  a  director  in  procuring  the  discount  and  making  the  pledge,  the  bank  was 
not  affected  by  his  Iniowledge  of  the  circumstances  under  which  he  received 
tlie  note,  and  might  recover  against  the  maker  the  amount  of  the  whole  note, 
provided  it  did  not  exceed  the  amount  of  the  money  advanced  and  the  prior 
debt. — Washington  Bank  v.  Lewis,  39  Mass.  (22  Pick.)  24. 

[b]  (Mass.  1885)  The  fact  that  one  who  pledged  to  a  bank,  as  security  for 
u  loan  to  him,  goods  consigned  to  him  for  sale,  was  a  director  of  such  bank. 
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does  not  charge  the  latter  with  knowledge,  though  the  director  was  present 
at  the  meeting  when  the  loan  was  voted. — Innerarity  v.  Merchants'  Nat.  Bank. 
139  Mass.  332,  1  N.  B.  282,  52  Am.  Rep.  710. 

[c]  (N.  Y.  1901)  The  knowledge  of  the  president  of  a  bank  as  to  his  own 
insolvency,  or  that  of  a  firm  with  which  he  was  connected,  could  not  be  im- 
puted to  the  bank  receiving  securities  in  connection  with  certain  overdrafts 
and  loans  of  the  president,  where  such  president  dealt  with  the  bank  in 
regard  to  his  own  affairs  as  with  a  third  party. — Crooks  v.  People's  Nat 
Bank,  34  Misc.  Rep.  450,  70  N.  Y.  Supp.  271. 

[d]  (TeuD.  1895)  Where  an  agent  of  an  undisclosed  principal,  holding  bonds 
as  collateral,  with  notice  that,  subject  to  such  pledge,  they  have  been  trans- 
ferred as  collateral  to  another,  surrenders  them  to  the  pledgor,  who,  from 
proceeds  obtained  from  a  sale  thereof,  pays  a  debt  to  a  bank  of  which  such 
agent  is  president,  having  been  urged  by  such  president  to  make  a  payment, 
the  bank  will  be  liable,  for  the  money  so  received,  to  the  one  having  the 
secondary  rights  in  the  bonds  as  security;  the  president,  and  through  him 
the  bank,  being  charged  with  notice  how  the  money  was  obtained. — Hughes 
v.  Settle  (Ch.  App.)  36  S.  W.  577. 

y.   Ck)NVEYANCES,    MOBTOAOBS,   OB  LlENS. 

[a]  (U.  S.  1882)  An  insolvent  firm,  two  members  of  which  were  president 
and  cashier  of  a  bank,  on  the  eve  of  bankruptcy  conveyed  their  bank  stock 
to  the  bank,  in  pursuance  of  a  prior  verbal  hypothecation.  An  action  was 
brought  by  the  receiver  of  the  firm  to  set  aside  the  transfer.  Held,  that  the 
knowledge  of  the  officers  of  the  insolvency  of  their  firm  was  the  knowledge 
of  the  bank.— Nisbit  v.  Macon  Bank  &  Trust  Co.  (C.  C.)  12  Fed.  686. 

[b]  (Colo.  1896)  Whether  one  who,  at  different  times  during  a  period  ex- 
tending from  3  years  down  to  10  or  11  months  prior  to  a  levy  of  a  writ  of  at- 
tachment in  a  suit  by  the  bank  of  which  he  was  and  had  l)een  the  president, 
had  been  frequently  told  in  the  course  of  his  private  business  of  a  third  own- 
ership of  the  property  levied  on,  still  retained  that  knowledge  at  the  time  the 
attachment  suit  was  begun,  is  a  question  for  the  jury. — Campbell  v.  First 
Nat.  Bank,  22  Colo.  177,  43  Pac.  1007. 

[c]  (Ky.  18;n)  Where  a  director  of  a  bank  was  one  of  the  grantees  in  an 
unrecorded  deed  of  property,  which  the  grantor  subsequently  conveyed  to  the 
bank,  the  director's  knowledge  of  the  prior  deed  is  not  notice  to  the  bank 
of  its  existence,  if  such  director  be  interested  in  protecting  his  own  title  by 
not  communicating  his  knowledge  to  the  board  of  directors. — Lyne  v.  Bank  of 
Kentucky,  5  J.  J.  Marsh.  560. 

[d]  (La.  1853)  When  a  bank  deals  with  a  mortgagor  on  the  faith  of  his 
apparent  title,  a  private  knowledge  of  its  simulation  In  two  of  the  directors, 
who  are  not  clothed  with  any  special  authority  In  the  premises,  and  who  con- 
stitute a  small  minority  of  the  whole  number,  which  knowledge  was  undis- 
closed to  the  board,  cannot  destroy  the  rights  of  the  corporation  as  a  bona 
fide  mortgagee. — Mercier  v.  Canonge,  8  La.  Ann.  37. 

[e]  (Me.  1881)  A  trustee  of  a  bank,  who  was  also  an  attorney,  had  actual 
knowledge  of  an  existing  unrecorded  deed  of  lands.  With  that  knowl- 
edge, he,  as  such  attorney,  afterwards  wrote  and  took  an  acknowledgment  of 
a  mortgage  on  the  same  lands  from  the  same  grantor  to  the  bank,  and  the 
deed  was  recorded.  Held^  that  the  bank  was  not  chargeable  with  his  knowl- 
edge, unless  the  fact  was  in  his  mind  at  the  time,  nor  unless  he  was  acting 
for  the  bank  in  the  making  of  the  mortgage. — ^Fairfield  Sav.  Bank  v.  Chase, 
72  Me.  226,  39  Am.  Rep.  319. 

ffl  (S.  C.  1906)  That  an  attorney  of  a  corporation  knew  of  a  lien  on  prop- 
erty purchased  by  the  corporation  does  not  show  notice  to  a  bank  which  made 
a  Joan  to  the  corporation,  though  the  attorney  was  president  of  the  bank ; 
nor  does  the  fact  that  the  president  of  the  corporation  knew  of  the  lien  con- 
stitute notice  to  the  bank,  though  he  is  a  director  of  the  bank  and  a  member 
of  its  loan  committee.— Wardlaw  y.  Troy  Oil  Mill,  74  S.  C.  308,  54  S.  E.  65a 
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(155  Fed.  719.) 

A.  SANTAELLA  &  00.  V.  OTTO  F.  LANGB  CO.  et  aL 

(Circuit  Court  of  Appeals,  Eighth  Circuit    June  17,  1907.     On  Rehearing, 

Septeml)er  3,  1907.) 

No.  2,864. 

1.  CONTBAOTS— CONSIDBBATION— MUTUAIiirr. 

There  is  want  of  mutuality,  necessary  for  a  valid  contract,  where  plain- 
tiff, the  manufacturer  of  a  certain  cigar,  offered  to  sell  in  the  future  to 
defendant,  a  cigar  dealer,  as  many  of  such  brand  as  he  mig^t  desire  for 
his  wants,  and  to  continue  to  do  so  during  the  life  of  the  brand,  as  long 
as  defendant  cared  to  sell  them. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  voL  11,  (Contracts,  S  344. 

Mutuality  in,  see  note  to  American  Ck>tton  Oil  Ck>.  t.  Kirk,  15  C.  C.  A. 
543.] 

2.  Afpbai/— Becobd— <)x7S8noN8  Raised. 

The  question  of  want  of  mutuality  in  the  contract  on  which  a  counter- 
claim is  predicated  is  properly  raised  by  the  record;  plaintiff  having  at 
the  close  of  the  evidence  moved  for  an  instructed  verdict  on  the  ground 
that  defendant  showed  a  failure  of  consideration  on  the  part  of  plaintiff 
for  the  contract,  and  the  overruling  of  the  motion  having  been  assigned 
as  error,  and  such  assignment  insisted  on  in  the  brief. 

3.  Sams— Review— RxTLES  of  Coxtbt. 

The  provision  of  Circuit  CJourt  of  Appeals  rule  No.  11,  that  the  court, 
at  its  option,  may  notice  plain  errors  not  assigned,  reserves  to  the  court, 
in  the  interest  of  justice,  the  right  resting  in  public  duty,  to  take  cogni- 
zance of  palpable  errors  on  the  face  of  the  record  and  proceedings,  es- 
pecially such  as  clearly  demonstrate  that  the  suitor  has  no  cause  of  ac- 
tion. 

[Ed.  Note. — ^For  cases  in  point  see  Cent  Dig.  vol.  3,  Appeal  and  Error, 
H  2968-2982.] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Iowa. 

(George  W.  Kiesel  and  D.  J.  Lenehan  (L.  G.  Hurd,  on  the  brief), 
for  plaintiflF  in  error. 

Nathan  E.  Utt  (Alphons  Matthews  and  John  P.  Frantzen,  on  the 
brief),  for  defendants  in  error. 

Before  SANBORN  and  HOOK,  Circuit  Judges,  and  PHILIPS, 
District  Judge. 

PHILIPS,  District  Judge.  The  plaintiff  in  error  (hereinafter  des- 
ignated the  plaintiff),  an  Illinois  corporation,  with  its  principal  place 
of  business  in  Chicago,  sued  the  defendants  in  error  (hereinafter  des- 
ignated the  defendants),  a  copartnership,  doing  business  at  Dubuque, 
in  two  counts.  The  first  count  is  predicated  of  a  promissory  note, 
executed  by  the  defendants  to  the  plaintiff  February  23,  1903,  for 
$1^00,  due  in  three  months  thereafter.  The  second  count  is  based 
upon  an  open  account  for  cigars  sold  by  plaintiff  to  the  defendants 
between  the  6th  day  of  March  and  the  5th  day  of  May,  1903,  amount- 
ing to  $4,415.  The  answer,  in  effect,  admitted  the  debts  as  alleged, 
and  then  set  up  a  cotmterclaim  for  damages  in  the  simi  of  $30,000, 
resulting  frcwn  an  alleged  breach  of  contract  in  the  failure  and  refusal 
of  the  plaintiflf  to  ship  to  the  defendants  cigars  as  required.  On 
84C.C.A.— 10 
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trial  to  a  jury,  at  the  close  of  the  evidence,  the  plaintiff  moved  for  a 
directed  verdict,  which  was  refused.  The  jury  returned  a  verdict  for 
the  defendants  in  the  sum  of  $3,262.25,  which,  including  the  admitted 
sums  owing  to  the  plaintiff,  amounted  to  $9,087.76. 

As  counsel  for  the  plaintiff  insisted  in  argument  here  only  upon 
the  error  assigned  in  the  refusal  of  the  court  to  direct  a  verdict  it 
is  made  necessary  to  disclose  the  case  made  on  behalf  of  the  defend- 
ants. The  alleged  contract  was  not  in  writing,  and  its  character  is 
to  be  found  in  the  allegations  of  the  counterckim  and  the  testimony 
of  Otto  F.  Lange,  representing  the  defendants  in  making  the  alleged 
contract.  The  answer,  after  some  preliminary  statements  by  way  of 
inducement  leading  up  to  the  contract,  disclosed  that  the  plaintiff 
was  engaged  in  the  manufacture  and  sale  of  a  cigar  known  as  the 
"Optimo"  brand,  which  it  was  anxious  to  exploit  in  certain  terri- 
tory in  Iowa  and  vicinity,  and  wished  the  defendants,  as  experi- 
enced dealers  in  cigars,  to  undertake  this  exploitation  in  the  interest 
of  both  concerns.  The  answer  states  that  the  same  was  "to  be 
furnished  at  the  times  and  in  the  quantities,  sizes,  shapes,  and  quali- 
ties as  might  be  thereafter  ordered  by  the  defendants,  all  of  the  said 
cigars  to  be  sold  and  furnished  subject  to  a  discount  of  two  per  cent, 
if  settled  for  thirty  days  from  the  date  of  shipment  or  invoice,  such 
settlement  to  be  made  by  cash  or  notes  of  the  said  defendants,  bear- 
ing five  per  cent  interest  and  running  thirty,  sixty  or  ninety  days 
at  the  option  of  the  said  defendants,  and  would  continue  to  manu- 
facture, and  supply  exclusively  such  'Optimo'  cigars  to  said  de- 
fendants, at  such  prices,  on  such  terms,  and  in  such  sizes,  shapes, 
and  quantities  as  ordered  by  the  defendants,  in  the  territory  named, 
and  such  other  territory  as  might  thereafter  be  given  to  them,  so 
long  as  the  trade  therein  would  continue."  It  is  further  averred  that 
the  plaintiff  failed  and  neglected  to  furnish,  as  ordered,  said  Optimo 
cigars  in  the  sizes,  qualities,  shapes,  and  quantities  as  demanded  and 
as  was  necessary  for  the  trade  in  said  territory. 

The  testimony  of  said  Otto  F.  Lange  was  to  the  effect  that  by  re- 
quest of  one  Glaspell,  traveling  salesman  representing  the  plaintiff, 
tiiey  met  in  Dubuque,  Iowa,  about  the  13th  of  August,  1900;  that 
Glaspell  wanted  the  defendants  to  buy  from  the  plaintiff  said  brand 
of  cigars  known  as  the  "Optimo,"  which  he  thought  the  defend- 
ants could  build  up  a  trade  and  create  a  large  market  therefor.  His 
version  of  the  agreement  was  as  follows : 

"The  terms  were  60  days  net,  without  discount,  or  2  per  cent,  discount  if 
paid  in  10  days,  but  that  he  would  give  me  30  days  from  date  of  bill  in  which 
to  talte  the  2  per  cent  discount  if  I  wanted  to  tsike  It.  He  said  that  the  goods 
were  made  in  Tampa,  Fla.,  but  that  they  were  shipped  from  Chicago.  If  our 
business  grew  so  that  they  shipped  In  case  lots  from  Tampa,  that  the  date  of 
the  bill  should  be  the  date  of  the  arrival  of  the  goods." 

This  was  followed  by  some  other  details  as  to  the  mode  of  settle- 
ment.    Further  on  he  testified : 

"I  said  to  Glaspell  I  would  accept  the  contract.  ♦  ♦  ♦  Glaspell  said 
they  would  stop  others  from  selling  the  cigars  in  the  territory  given  nje.  Ue 
would  sell  me  as  many  as  I  desired  for  my  wants,  and  continue  during  the  life 
of  the  brand,  as  long  as  I  cared  to  sell  them.  ♦  ♦  ♦  My  orders  were  to 
be  filled  the  same  day  they  were  received,  If  they  had  the  goods." 
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WhUe  there  are  some  variances  between  the  versions  of  the  contract 
in  the  testimony  between  said  Lange  and  Glaspell,  for  the  purposes 
of  this  case,  it  is  not  necessary  to  rest  it  upon  other  testimony  than 
that  of  Lange. 

Orders  thereafter  were  sent  in  by  defendants  for  cigars  as  needed 
in  their  business,  and  were  generally  satisfactorily  complied  with  by 
the  plaintiff.  Some  complaint  in  January,  1902,  and  perhaps  later, 
on  the  part  of  the  defendants  was  made  that  some' orders  had  not 
been  promptly  filled;  but  after  explanation  by  plaintiff  the  business 
relations  were  continued.  Shipments  of  cigars  were  only  made  as 
and  when  ordered  by  the  defendants.  In  December,  1902,  and  the 
forepart  of  1903  the  orders  were  sent  in  most  frequently.  On  the 
7th  day  of  May,  1903,  the  defendants  telegraphed  to  the  plaintiff  to 
"Cancel  all  our  orders."  The  plaintiff  immediately  answered  by  letter 
as  follows : 

"Your  telegram  of  to-day  is  at  hand,  and  in  compliance  witli  same  we  have 
wired  our  factory  to  cancel  all  of  your  orders." 

And  in  a  postscript  said  that  it  (the  plaintiff)  had  received  check  for 
$1,000,  which  was  placed  as  a  credit  on  the  note  of  $2,000,  due  May 
2,  1903,  and  requested  the  defendants  to  send  check  for  the  balance  not 
later  than  Monday.  The  defendants  followed  up  said  telegiam  of 
May  7th  with  a  letter  giving  in  explanation  of  the  direction  to  cancel 
all  orders  that  "we  have  lost  track  of  what  we  have  ordered."  In 
the  letter  they  requested  shipment  of  certain  specific  cigars.  This 
letter  evidently  having  been  received  on  the  9th  of  May,  1903,  the 
plaintiff  wrote  the  defendants  that  it  was  very  much  surprised  at  the 
telegram  of  the  7th  of  May,  "as  you  canceled  all  your  orders  and  we 
wired  our  factory  to  that  effect."  In  this  letter  the  plaintiff  inclosed 
the  defendants  a  statement  of  account,  stating  that  they  owed  the  plain- 
tiff bills  amounting  to  about  $3,500,  reminding  the  defendants  of 
the  necessity  in  its  business  of  having  prompt  payments  made,  alleg- 
ing that  in  the  past  they  had  been  quite  lenient,  that  "we  find  that  you 
seem  to  take  your  own  time  and  do  your  business  with  us  all  your 
own  way,  leaving  us  nothing  but  to  ship  you  goods  as  fast  as  you 
want  them,  and  you  pay  for  them  when  you  get  good  and  ready, 
and  make  deductions  when  you  feel  like  it."  Thereafter  considerable 
correspondence  took  place  between  the  parties  respecting  the  payment 
of  past  accounts  and  notes,  resulting  in  the  refusal  of  the  plaintiff  to  fill 
any  more  orders  from  the  defendants  until  the  past  arrears  were  paid, 
and  under  a  new  arrangement.  As  much  of  this  correspondence  en- 
sued after  the  controversy  arose,  it  contains  much  of  self-serving 
statements,  which  are  not  important  to  a  proper  decision  of  the  case. 

The  controlling  question  for  determination  is:  Did  the  defendants 
have  an  enforceable  contract  with  the  plaintiff?  It  must  be  conceded 
that,  if  the  defendants  had  such  a  contract,  it  was  essential  to  its 
validity  that  it  should  have  been  mutually  obligatory  upon  both 
parties.  If  the  defendants  could  compel  the  plaintiff  to  ship  cigars, 
the  plaintiff  ought  to  be  in  a  position  to  compel  the  defendants  to 
take.  Were  the  defendants  under  any  obligation  to  send  in  orders 
within  any  particular  time,  or  for  any  speafied  quantity  or  quality 


Digitized  by 


Google 


148  B4  C.  C.  A.  REPORTS. 

of  cigars?  The  allegations  of  the  counterclaim  and  the  version 
given  of  the  agreement  in  the  testimony  of  Otto  F.  Lange  answer 
9iese  questions.  It  was  entirely  at  the  option  of  the  defendants, 
dependent  upon  the  conditions  of  their  business  and  trade,  as  to 
whether  they  would  send  in  any  orders  at  all.  From  any  cause,  such 
as  depression  in  business,  or  other  more  desirable  arrangements,  or 
a  desire  to  get  out  of  that  line  of  trade,  the  defendants  were  at  liber- 
ty to  cease  at  any  time  to  send  orders  to  the  plaintiff,  without  lia- 
bility for  breach  of  contract.  As  shown  by  the  entire  dealing  be- 
tween the  parties,  both  unquestionably  understood  that  the  plaintiff 
could  only  ship  cigars  as  and  when  ordered  by  the  defendants.  So, 
notwithstanding  that  prior  to  the  7th  day  of  May,  1903,  the  defendants 
had  sent  in  a  large  number  of  orders,  which  had  not  then  been  met  by 
shipments,  and  although  the  plaintiff  had  placed  them  with  the 
factory  at  Tampa,  both  parties  acted  upon  the  understanding  of  the 
contract,  that  the  plaintiff  could  not  ship  save  as  and  when  the  defend- 
ants might  direct.  It  would  be  a  work  of  supererogation  to  review  the 
authorities  touching  the  law  applicable  to  such  situation,  as  Judge 
Sanborn,  speaking  for  this  court,  in  Cold  Blast  Transp.  Co.  v.  Kansas 
City  Bolt  &  Nut  Company,  114  Fed.  77,  52  C.  C.  A.  25,  29,  57  L.  R. 
A.  696,  laid  down  the  following  postulates  as  expressing  the  correct 
rule  of  law : 

*'The  rules  applicable  to  contracts  of  this  class  may  be  thus  briefly  stated : 
A  contract  for  the  future  delivery  of  personal  property  Is  void,  for  want  of 
consideration  and  mutuality,  if  the  quantity  to  be  delivered  is  conditioned  by 
the  will,  wish,  or  want  of  one  of  the  parties ;  but  it  may  be  sustained  if  the 
quantity  is  ascertainable  otherwise  with  reasonable  certainty.  An  accepted 
offer  to  furnish  or  deliver  such  articles  of  personal  property  as  shall  be  need- 
ed, required,  or  consumed  by  the  established  business  of  the  acceptor  during  a 
limited  time  is  binding,  and  may  be  enforced,  because  it  contains  the  implied 
agreement  of  the  acceptor  to  purchase  all  the  articles  that  shall  be  required 
in  conducting  his  business  during  this  time  from  the  party  who  makes  the 
offer.  Wells  v.  Alexandre,  130  N.  Y.  642,  29  N.  B.  142,  16  L.  R.  A.  218;  Minne- 
sota Lumber  Co.  v.  Whitebreast  CJoal  C5o.,  43  N.  E.  774,  160  111.  85,  31  L.  R.  A. 
529;  Parker  v.  Pettit,  43  N.  J.  Law,  512.  But  an  accepted  offer  to  sell  or 
deliver  articles  at  specified  prices  during  a  limited  time  in  such  amounts  or 
quantities  as  the  acceptor  may  want  or  desire  in  his  business,  or  without  any 
statement  of  the  amount  or  quantity,  is  without  consideration  and  void,  be- 
cause the  acceptor  is  not  bound  to  want,  desire,  or  take  any  of  the  articles 
mentioned.  Bailey  v.  Austrian,  19  Minn.  535  (Gil.  465);  Tarbox  v.  Gotzian, 
20  Minn.  139  (Gil.  122) ;  Railway  Co.  v.  Bagley,  60  Kan.  424,  433,  56  Pac 
759;  Oil  Co.  v.  Kirk,  15  C.  C.  A.  540,  68  Fed.  791 ;  Crane  v.  C.  Crane  &  Co.,  45 
O.  C.  A.  96,  105  Fed.  869.  Accepted  orders  for  goods  under  such  void  contracts 
constitute  sales  of  the  goods  thus  ordered  at  the  prices  named  in  the  contracts, 
but  they  do  not  validate  the  agreem^ts  as-  to  articles  which  the  one  refuses 
to  purchase,  or  the  other  refuses  to  sell  or  deliver,  under  the  void  amtracts, 
because  neither  party  is  bound  to  take  or  deliver  any  amount  or  quantity  of 
these  articles  thereunder.  Crane  v.  C.  Crane  &  Co.,  45  C.  C.  A.  96,  105  Fed. 
869;  Oil  Co.  v.  Kirk,  15  C.  C.  A.  540,  68  Fed.  791;  Campbell  v.  Lambert,  36 
La.  Ann.  35,  51  Am.  Rep.  1 ;  Railway  CJo.  v.  Mitchell,  38  Tex.  85,  95 ;  Ashcroft 
V.  Butterworth,  136  Mass.  511,  514;  Drake  v.  Vorse,  52  Iowa,  417,  3  N.  W. 
465;  Thayer  v.  Burchard,  99  Mass.  508.  520:  Hoffman  v.  Maffloli.  80  N.  W. 
1032,  1035,  104  Wis.  630,  47  L.  R.  A.  427;  Railroad  CJo.  v.  Jones,  53  111.  App. 
431,  437 ;  Rafolovitz  v.  Tobacco  Co.  (Sup.)  25  N.  Y.  Supp.  1086.  73  Hun,  87." 

The  case  at  bar  does  not  come  within  the  rule  in  respect  of  a  con- 
tract obligating  the  vendor  to  furnish  all  the  goods  required  by 
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the  vendee  in  an  established  business  during  a  limited  time,  as  in 
the  case  of  a  merchant  who  contracts  with  a  manufacturer  to  fur- 
nish all  the  goods  of  a  particular  quality  the  acceptor  requires,  with 
the  implication  that  he  binds  himself  to  take  during  a  specified  period 
all  the  articles  required  for  the  given  business;  or  as  in  the  case  of 
a  contractor  who  has  accepted  a  proposition  from  a  manufacturer  or 
vendor  to  furnish  all  the  material  required  in  the  construction  of  a 
particular  work.  But  this  case  comes  clearly  within  the  rule  that  an 
accepted  offer  to  sell  or  deliver,  of  to  buy  at  specified  prices,  during 
a  limited  time,  in  such  quantities  as  the  buyer  may  need  or  desire 
in  his  business,  without  any  specification  as  to  the  quantity  or  amount, 
is  without  consideration,  for  the  palpable  reason  that  the  buyer  placed 
himself  under  no  obligation  to  need  or  desire  any  quantity  at  any  given 
time  or  during  any  given  period.  The  defendants  were  at  liberty  to 
send  in  orders  ad  libitum,  or  not  to  send  in  any  orders  at  all.  The 
one  was  completely  left  at  the  will  or  caprice  of  the  other.  The 
plaintiff  could  at  no  time  manufacture  any  quantity  or  quality  of 
cigars  depending  upon  a  contract  requiring  the  defendants  within  a 
given  period  to  take  them,  as  it  was  wholly  at  the  pleasure  of  de- 
fendants in  sending  in  any  orders. 

The  case  of  Bailey  et  al.  v.  Austrian,  19  Minn.  535  (Gil.  465), 
appositely  presents  the  law  of  this  case.  The  facts  sought  to  be  es- 
tablished there  were  that  on  a  gfiven  date  the  plaintiffs,  being  engaged 
in  a  general  foundry  business  at  St.  Paul,  the  defendant  promised  to 
supply  them  with  all  the  Lake  Superior  pig  iro.i  wanted  by  them 
in  their  said  business  until  December  thereafter,  at  specified  prices, 
and  the  defendant  claimed  that  the  plaintiffs  promised  to  purchase 
of  defendant  all  of  said  iron  whic^  they  might  want  in  their  business 
during  the  time  above  mentioned.  After  stating  the  general  rule 
laid  down  in  1  Parsons  on  Contracts,  449,  and  note  Z,  the  court  said  : 

••Upon  the  foregoing  state  of  facts,  the  engagement  of  plaintiffs  was  to 
purchase  all  of  said  pig  iron  which  they  might  want  in  their  said  business 
during  the  time  specified ;  but  they  do  not  engage  to  want  any  quantity  what- 
ever. They  do  not  even  engage  to  continue  their  business.  If  they  see  fit  to 
discontinue  it  on  the  very  day  on  wliich  the  supposed  agreement  is  entered 
into,  they  are  at  entire  liberty  to  do  so  at  their  own  option,  and,  whatever 
might  have  been  defendant's  expectation,  he  is  without  remedy.  In  other 
words,  there  is  no  absolute  engagement  on  plaintiffs*  part  to  *want,'  and,  of 
coarse,  no  absolute  engagement  to  purchase  any  iron  of  defendant.  Without 
such  absolute  engagement  on  plaintiffs'  part,  there  is  no  absolute  mutuality  of 
engagement,  so  that  defendant  has  the  right  at  once  to  hold  plaintiffs  to  a 
positive  agreemttit.** 

The  contract  described  by  the  defendants  is  not  enforceable  against 
the  plaintiff,  as  it  is  wanting  in  the  essential  of  mutuality.  The 
request  by  plaintiff  for  an  instructed  verdict  should  have  been  given. 

It  is  finally  urged,  however,  against  an  instructed  verdict  that 
it  was  properly  refused  because  it  appears  from  the  counterclaim  that 
the  plaintiff  owed  the  defendants  some  $22.10  for  advertising,  ex- 
pressage,  and  a  cigar  sign.  There  was  no  issue  made  by  the  plaintiff 
at  the  trial  concerning  these  small  items;  and  in  entering  judgment 
for  the  plaintiff  on  the  note  and  account  it  would  be  but  a  matter 
of  cc«nputation  of  the  amount  due  thereon  after  deducting  the  undis- 
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puted  item  of  $22.10,  which  the  cx)urt  should  have  directed  as  a  mere 
clerical  act,  and  entered  judgment  for  the  plaintiflE  for  the  balance  due 
on  the  note  and  account. 

It  results  that  the  judgment  of  the  circuit  court  must  be  reversed, 
and  the  cause  remanded,  with  directions  to  proceed  in  conformity 
with  this  opinion. 

On  Petition  for  Rehearing. 

The  petition  for  rehearing  assumes  that  the  opinion  of  the  court,  hold- 
ing that  the  contract  on  which  the  counterclaim  is  predicated  is  not 
enforceable  for  want  of  mutuality,  should  be  withdrawn  for  the  rea- 
son that  such  question  does  not  properly  arise  on  the  record,  and  was 
not,  therefore,  argued  by  counsel  for  the  defendant  in  error.  This 
criticism  Is  not  well  founded,  either  in  fact  or  law.  At  the  close  of 
all  the  evidence  the  plaintiff  in  error  moved  the  court  for  an  instructed 
verdict  in  its  favor.  Among  the  grounds  stated  in  support  of  the  mo- 
tion is  the  following : 

"Because  the  plaintiff  [I.  e.,  the  proponent  of  the  counterclaim]  has  affirma- 
tively shown  a  failure  of  consideration  on  the  part  of  the  defendant  for  the 
contract  sued  upon." 

*Tlaintiff  in  error  assigns  as  error  the  action  of  the  court  in  overruling  the 
motion  made  by  plaintiff  in  error  at  close  of  all  the  evidence  in  the  case  that 
the  Jury  be  instructed  to  find  a  verdict  in  its  favor.*' 

In  the  closing  paragfraph  of  the  brief  of  the  plaintiff  in  error  it  is 
urged  that: 

**In  our  Judgment  the  whole  case  was  determinable  upon  the  motion  to 
direct  the  verdict  Because  that  motion  was  overruled  and  the  court  by  its 
instructions  determined  as  a  matter  of  law  in  its  interpretation  of  the  con- 
tract that  defendant  In  error  might  recover  damages  on  Its  counterclaim,  we 
confidently  believe  the  question  involved  In  this  case  should  finally  be  deter- 
mined in  this  court,  and  the  Judgment  of  the  court  below  reversed.*' 

The  lack  of  mutuality  in  the  reciprocal  obligations  of  the  alleged 
contractors  negatives  the  existence  of  a  valid  consideration  for  the 
promise  of  one  of  the  parties.  Forsooth  counsel  for  the  plaintiff  in 
error  may  have  laid  especial  stress  in  his  arg^ument  upon  some  prop- 
osition of  law  which  he  conceived  to  be  important  and  controlling  did 
not  warrant  the  court  in  disregarding  other  errors  reasonably  within 
the  terms  of  an  exception  or  an  assignment  of  errors. 

That  counsel  does  not  fully  recognize  and  urge  a  principle  of  law  in 
argument  which  is  embraced  within  the  pleadings  or  presented  in  the 
record  cannot  preclude  the  court  from  giving  due  consideration  and 
application  to  a  rule  of  law  which  is  determinative  of  the  controversy. 
Indeed,  an  appellate  court  would  fail  to  heed  the  wholesome  maxim, 
"Interest  reipublicae  ut  sit  finis  litium,"  should  it  fail  to  take  notice, 
when  reasonably  presented,  of  a  settled  principle  of  law  the  application 
of  which  ends  the  litigation.  Rule  11  of  this  court  (150  Fed.  xxvii), 
respecting  the  assignment  of  errors,  declares  that  "the  court,  at  its 
option,  may  notice  plain  errors  not  assigned."  This  proviso  was  and 
is  intended,  in  the  interest  of  justice,  to  reserve  to  the  appellate  court 
the  right,  resting  in  public  duty,  to  take  cognizance  of  palpable  error 
on  the  face  of  the  record  and  proceedings,  especially  such  as  clearly 
demonstrate  that  the  suitor  has  no  cause  of  action.    "Where  parties 


Digitized  by 


Google 


CITT  OP  LOUISVILLE   V.  CUMBERLAND  TEU  A  TEL.  CO.  151 

have  produced  all  their  evidence,  and  the  court  has  received  it,  and 
they  have  rested  their  case  at  the  trial,  they  have  thereby  admitted,  and 
in  that  way  estopped  themselves  from  denying,  that  they  can  do  no 
more  to  overcome  the  objection  that  the  evidence  is  insufficient  to  sus- 
tain a  verdict  in  their  favor,  because  the  question  of  the  sufficiency  of 
the  evidence  always  arises  before  the  submission  to  the  jury,  and  it  is 
the  province  and  duty  of  the  court  to  determine  it."  Bank  of  Have- 
lock  V.  Western  Union  Telegraph  Co.,  141  Fed.  522-527,  72  C.  C.  A. 
580,  4  L.  R.  A.  (N.  S.)  181. 

In  support  of  the  motion  for  rehearing  counsel  have  extensively  gone 
into  a  review  of  the  case  in  the  attempt  to  show  that  the  opinion  of 
the  court  improperly  held  that  the  contract  in  question  was  unilateral, 
placing  much  stress  upon  the  contention  that  the  testimony  of  Mr. 
Lange  tended  to  show  that  a  part  of  his  undertaking  under  the  ar- 
rangement between  the  parties  was  that  he  should,  by  his  experience 
and  labor,. extend  the  field  for  the  sale  of  the  cigars  to  be  furnished 
by  the  plaintiff  in  error,  thereby  creating  a  larger  market  for  them, 
and  that  he  performed  in  this  respect  his  undertaking.  Let  it  be  so 
conceded.  But  how  does  tiiis  obviate  the  stubborn  fact  that  whether 
or  not  he  would  maintain  that  field  and  demand,  occupy  or  abandon  it, 
or  cease,  ad  libitum,  to  send  in  any  orders,  or  betake  himself  to  some 
other  field  of  operation  and  employment,  were  wholly  optional  on  the 
part  of  the  defendant  in  error?  The  plaintiff  in  error,  on  such  election 
by  its  purchaser,  was  without  remedy.  It  could  not  compel  the  pro- 
posed purchaser  to  want  any  cigars.  It  could  not  ship  a  box  of  cigars, 
except  as  ordered  by  the  purchaser.  As  shown  in  the  opinion,  both 
parties  so  recognized  the  situation  and  acted  upon  it  when  the  defend- 
ant in  error  directed  that  the  orders  already  in  be  not  filled.  That  such 
a  contract  is  one-sided,  wanting  in  that  mutuality  essential  to  its  en- 
forcement, is  settled  in  this  jurisdiction. 

The  petition  for  rehearing  is  denied. 


(155  Fed.  725.) 

CITY  OF  LOUISVILLB  v.  CUMBERLAND  TBLBPHONB.  &  TBLBJ- 

GRAPH  CX>. 

(Circuit  CJourt  of  Appeals,  Sixth  Circuit    July  24,  1907.) 

No.  1,657. 

1.  (^UBTS— ^UBiSDicnoN  OF  Fedbbal  Coubts— Fedebal  Question. 

When  the  Jurisdiction  of  a  federal  court  depends  upon  the  case  being 
one  arising  under  the  Constitution  or  laws  of  the  United  States,  the 
facts  necessary  to  make  such  a  case  must  be  plainly  shown  upon  the 
record,  and  it  is  not  enough  that  such  question  may  arise. 

[Ed.  Note. — Jurisdiction  in  cases  inyolving  federal  questions,  see  notes 
to  Bailey  v.  Mosher,  11  C.  C.  A.  308;  Montana  Ore  Purchasing  O).  v. 
Boston  &  M.  Ck>nsol.  Ck)pper  &  Silver  Mln.  Ck>.,  35  C.  C.  A.  7.] 

'^  Constitutional  Law— Impaibment  of  Contbaots— Unauthobized  Action 
BY  Municipality. 

A  federal  court  is  without  jurisdiction  of  a  suit  to  enjoin  the  enforce- 
ment of  a  municipal  ordinance,  on  the  ground  that  it  impairs  the  obliga- 
tion of  a  contract  or  deprives  complainant  of  property  without  due  process 
of  law,  in  violation  of  the  Constitution  of  the  United  States,  when  the  bill 
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alleges  that  no  power  bad  been  granted  to  tbe  municipality  by  the  Gon- 
stitnticm  or  Leglslatare  of  the  state  to  pass  such  ordinance ;  the  prohibi- 
tion of  the  federal  ooostttotlon  being  against  state  action  only. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Kentudcy. 

The  following  is  the  opinion  of  Evans,  District  Judge,  of  the  Cir- 
cuit Court: 

This  case  has  been  signed  upon  defendant's  demnrrer  to  the  bill  of  com- 
plaint and  upon  complainant's  motion  for  a  temporary  injunction,  and  it  is 
important  at  the  threshold  to  ascertain  what  is  the  real  scope  of  the  bill, 
for,  when  we  hare  done  that,  the  questions  raised  at  the  argument  will  re- 
quire little  discussion.  A  careful  consideration  of  it  has  led  me  to  the  con- 
clusion that  the  bill,  after  showing  the  nature  and  extent  of  complainant's 
business  in  LouisrUle  and  the  rights  it  claims  under  its  articles  of  incor- 
poration, in  substance  and  effect  avers  that  defendant  has  enacted  a  certain 
ordinance  whereby  it  undertook  to  fix  the  maximum  rates  which  complain- 
ant might  diarge  its  patrons  in  the  city ;  that  the  city  had  no  lawful  power 
to  fix  other  than  reasonable  rates ;  that  the  rates  fixed  by  the  ordinance  were 
unreasonably  low;  that  the  enforcement  of  the  ordinance  would,  for  that 
reason,  practically  confiscate  the  plaintiff's  property ;  and  that  thus  it  would 
be  deprived  thereof  by  the  city  without  due  process  of  law,  and  in  violation 
of  the  fourteenth  amendment  to  the  Constitution  of  the  United  States.  This 
is  the  fundamental  ground  for  the  relief  asked,  whatever  argumentative  de- 
tails may  be  urged  in  the  pleading. 

1.  The  judiciary  act  gives  the  Circuit  Courts  jurisdiction  of  actions  which 
arise  under  the  Constitution  or  laws  of  the  United  States,  and  it  is  obvious 
that  tbe  relief  sought  in  this  instance  is  based  upon  a  claim  made  under  the 
Constitution  of  the  United  States.  There  could  scarcely  be  found  a  plain, 
adequate,  and  complete  remedy  at  law  against  the  city.  Indeed,  it  Is  difiS- 
cult  to  conceive  of  any  form  of  action  at  law  which  would  be  available  to 
the  complainant  for  remedying  the  alleged  wrong  it  complains  of.  There 
does  not  therefore  seem  to  be  any  reasonable  doubt  either  of  the  jurisdiction 
of  the  court  or  of  the  proposition  that,  if  the  averments  of  the  bill  be  true,  it 
states  a  ground  for  equitable  relief.  The  cases  of  Chicago,  etc.,  Ry.  Co.  v. 
Minnesota,  134  U.  S.  458,  10  Sup.  Ct  462,  33  L.  Ed.  970.  Reagan  v.  Trust 
Co.,  154  U.  S.  399.  14  Sup.  Ct.  1047,  38  L.  Ed.  1014,  Railway  Co.  v.  Gill,  156 
U.  S.  649,  15  Sup.  Ct.  484,  39  L.  Ed.  567,  Covington,  eta,  Co.  v.  Sandford, 
164  U.  S.  578,  17  Sup.  Ct  198,  41  L.  Bd.  560,  and  Smyth  v.  Ames,  169  U.  S. 
466,  18  Sup.  Ct  418,  42  L.  Ed.  819,  seem  to  leave  no  room  for  doubt  up&n 
either  of  the  two  propositions  just  indicated.  Neither  of  those  propositions, 
however,  could  be  maintained  if  the  sole  claim  made  by  the  bill  was  that 
the  Constitution  and  laws  of  Kentucky  did  not  give  the  defendant  the  power 
to  pass  tbe  ordinance  complained  of.  If  that  were  all,  no  question  would 
arise  under  the  Constitution  or  laws  of  the  United  States,  and  the  action  would 
not  be  based  upon  any  federal  question.  Mayor,  etc.,  v.  Hoist  132  Fed.  901. 
65  C.  C.  A.  449 ;  New  Orleans  v.  Benjamin,  153  U.  S.  424,  14  Sup.  Ct  905,  38 
L.  Ed.  764 ;  Hamilton  Gas,  etc.,  Co.  v.  Hamilton  City,  146  U.  S.  258,  13  Sup. 
Ct  90,  36  L.  Ed.  963.  But  we  think  the  bill,  fairly  considered,  does  not  ad- 
mit of  that  construction.  It  is  clearly  founded  upon  the  claim  that  tbe 
rates  fixed  would  deprive  the  complainant  of  the  benefits  of  its  property  and 
turn  those  benefits  over  to  others,  thus  confiscating  it  without  due  process 
of  law,  and  thus  basing  complainant's  right  of  action  upon  the  Constitution 
of  the  United  States,  nud  not  upon  tbe  law  or  the  Constitution  of  Kentucky. 

But  it  is  Insisted  that,  as  the  bill  avers  that  the  ordinance  Is  void  because 
the  city  council  had  no  legislative  or  constitutional  power  to  enact  the  ordi 
nance,  no  cause  of  action  is  stated,  and  authorities  are  referred  to,  araonj^  them 
the  opinion  of  Judge  Grosscup  in  People,  etc.,  Co.  v.  City  of  Chicago  (C.  C. 
114  Fed.  388.  If  the  averments  referred  to  were  the  entire  claim  of  the  con- 
plain  ant,  there  might  be  some  force  in  the  contention ;  but  it  is  by  no  means 
all.  As  already  Indicated,  the  fundamental  claim  is  that  the  city  cannot  con- 
fiscate the  complainant's  property  by  taking  the  benefits  thereof  from   tin 
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complainant  without  due  process  of  law ;  that  the  city  can  only  fix  reasonable 
rates  under  the  contract  between  it  and  complainant;  and  that  without  au- 
thority it  has  passed  the  ordinance  which  is  claimed  to  be  void.  The  mere 
fact  that  the  ordinance  is  void  or  invalid  or  unauthorized  would  be  no  ground 
for  denying  the  relief.  On  the  contrary,  it  is  because  the  ordinance  is  asserted 
to  be  invalid  and  to  be  violative  of  the  federal  institution  that  the  relief 
prayed  for  is  asked.  If  the  order  be  valid  and  authorized,  then  the  city  had 
the  right  to  enact  it,  and  that  would  end  the  matter.  In  the  case  last  re- 
ferred to  Judge  Grosscup  said:  "My  Jurisdiction  of  the  case  does  not  ex- 
tend to  that  question  [namely,  the  interpretation  of  the  state  statutes],  unless 
its  decision  one  way  or  the  other  is  a  necessary  predicate  of  the  constitutional 
question  involved."  In  that  case  it  was  not  such  a  necessary  predicate,  but 
here  it  i8»  because  the  very  question  to  be  determined  is  whether  the  passing 
and  ^iforcing  of  the  ordinance  would  deprive  the  complainant  of  a  consti- 
tutional right  The  cases  of  Hamilton  Gas,  etc.,  CJo.  v.  City  of  Hamilton, 
146  U.  S.  258,  13  Sup.  Ct.  90,  36  L.  Ed.  963,  and  Savannah,  Thunderbolt,  etc., 
Ry.  v.  Savannah,  198  U.  S.  392,  25  Sup.  Ct  690,  49  L.  Ed.  1097,  especially  the 
former  are  much  in  point  upon  the  jurisdictional  question. 

Assuming  the  averments  of  the  bill  to  be  true,  a  case  for  equitable  relief  is 
shown,  and  the  demurrer  will  be  overruled. 

2.  We  come  now  to  the  motion  for  a  temporary  injunction  pendente  lite. 
A  case  like  this  usually  cannot  be  determined  upon  demurrer,  for  the  court 
would  hardly  feel  authorized  to  conclude  at  that  stage  that  the  rates  are  in 
fact  unreasonable  and  confiscatory.  All  that  it  will  now  decide  is  that,  as 
the  sworn  averments  of  the  bill  stand  und^ied,  they  should  be  regarded,  for 
the  purposes  of  the  motion,  as  prima  facie  true.  This  being  so,  it  is  a  fair 
exercise  of  discretion  to  preserve  the  present  status  by  enjoining  the  enforce- 
ment of  the  ordinance  until  the  issue  can  be  made  up  and  steps  taken  fully  to 
ascertain  all  the  facts  that  should  have  a  bearing  upon  the  matter  to  be  de- 
termined. The  propriety  of  such  a  course  will  become  apparent  when  we 
consider  the  rule  which  should  govern  such  cases.  That  rule,  we  think,  is 
fairly  and  very  accurately  stated  in  the  recent  work  on  the  Law  of  Rail- 
road Rate  Regulation  by  Nagel,  section  312  of  which  is  as  Tollows : 

'The  reasonableness  of  the  schedule  as  a  whole  depends  as  has  been  seen, 
upon  whether  it  yields  a  fair  return  to  the  carrier.  This  is  largely  a  mathe- 
matical question.  The  carrier  is  entitled,  first,  to  pay  all  expenses,  which 
would  include  both  the  actual  expenses  of  operation  and  also  certain  annual 
charges  that  must  be  paid  before  any  real  profit  can  be  realized.  He  is  en- 
titled furthermore  to  gain  a  fair  profit  on  his  capital  invested.  The  determina- 
tion of  the  actual  amount  of  the  capital  invested  may  be  a  matter  of  some 
difficulty.  Once  determined,  the  rate  of  profit  upon  that  amount  of  capital  is 
a  question  which  will  be  determined,  generally  speaking,  by  the  ordinary  busi- 
ness profit  of  the  time  and  place.  A  schedule  of  rates  will  be  reasonable  from 
the  point  of  view  of  the  carrier  if  it  yields  him  a  net  profit  equal  to  that 
which  would  be  realized,  as  a  business  question,  from  any  other  business 
where  the  capital  and  the  risk  were  the  same." 

True,  in  terms,  this  relates  to  carriers,  but  there  can  be  no  difference  in  the 
applicable  principle.  This  rule  must  guide  us  in  the  further  progress  of  the 
case,  and  it  will  demand  a  very  full  investigation  of  all  the  facts. 

It  was  insisted  at  the  argument  with  great  earnestness  that  the  bill  only 
coTers  an  attempt  to  ^oin  prosecutions  for  crimes,  and  authorities  were 
read  in  that  connection.  Upon  the  general  proposition,  of  course,  there  can 
be  no  doubt  so  far  as  federal  jurisprudence  is  concerned.  Fitts  v.  McGhee, 
172  U.  S.  516,  19  Sup.  Ct.  269,  43  L.  Ed.  535,  was  most  relied  upon ;  but,  while 
It  states  the  general  doctrine,  a  careful  reading  of  the  opinion  will  show  that 
it  was  based  solely  upon  the  ground  that  the  suit  was  substantially  an  ac- 
tion against  the  state  of  Alabama,  and  for  that  reason  could  not  be  main- 
tained. The  other  provisions  in  the  judgment  directed  were  incidental  to  the 
main  proposition.  There  was  nothing  said  in  that  case  in  confiict  with  the 
doctrines  laid  down  in  the  opinion  in  the  cases  to  which  we  first  referred,  and 
all  of  which  were  referred  to  In  Smyth  v.  Ames,  169  U.  S.  466,  18  Sup.  Ct 
418,  42  L».  Ed.  819.  Another  case  cited  was  Camden,  etc,  Co.  v.  Catlettsburg 
(C  0.)  129  Fed.  422 ;  but  the  second  of  the  syllabi  to  it  correctly  shows  that 
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the  distinction  there  taken  was  that,  while  you  might  not  enjoin  prosecutions 
already  begun,  there  was  no  difficulty  about  enjoining  certain  forms  of  effort 
to  begin  prosecutions  in  cases  like  this.  While  a  criminal  action  already  be- 
gun may  not  be  enjoined,  yet  if  the  city  of  Louisville,  its  offices,  employ^ 
agents,  or  others,  should  seek  to  enforce  an  ordinance  held,  prima  facie,  to 
be  void,  we  see  no  reason  why  all  of  them  or  any  of  them  may  not  be  en- 
joined from  attempting  to  do  so  by  Instituting  prosecutions  for  its  enforce- 
ment, especially  where  there  are  as  many  as  10,500  patrons,  as  it  appears  there 
are  here,  and  where  as  to  each  one  of  them  a  prosecution  might  possibly  be 
begun,  thus  making  it  most  oppressive.  This  phase  of  the  matter  was  dls- 
cussed  in  L.  &  N.  R.  R.  Co.  v.  McChord  (0.  C.)  103  Fed.  226. 

It  is  also  urged  that,  as  the  ordinance  has  actually  been  passed,  no  remedy 
is  available  to  the  complainant  as  against  the  city.  The  action  of  the  city  in 
the  premises  could  not  be  enjoined  before  it  was  complete.  In  the  precisely 
analogous  case  of  McChord  v.  L.  &  N.  R.  R,  183  U.  S.  483,  22  Sup.  Ct  165, 
46  li.  Ed.  289,  the  Supreme  Court  held  that  merely  threatening  to  fix  rates 
could  not  be  enjoined,  but  that  parties  must  wait  until  rates  are  fixed,  and 
then  apply  for  an  injunction  against  carrying  the  schedules  into  effect,  if 
they  wished  to  test  the  question.  It  would  be  most  remarkable  if  the  city 
could  pass  a  void  and  oppressive  ordinance,  and  then  lie  back  and  say :  "We 
have  acted.  Make  the  most  of  it  We  are  out  of  reach."  The  very  measure 
which  the  city  enacted  Is  the  thing  the  complainant  seeks  to  invalidate.  The 
action  of  the  city  alone  gave  that  measure  vitality  and  force.  Its  power  alone 
can  enforce  it.  In  order  to  prevent  its  enforcement  the  city  must  be  reached. 
So  that,  we  think  for  the  present  the  city,  its  officers,  agents,  employ^  and 
all  other  persons  who  may  have  knowledge  of  the  injunction,  should  be  re- 
strained, and  all  such  may  become  amenable  to  the  process  of  the  court  if  they 
attempt  to  enforce  the  ordinance  until  the  question  of  its  validity  is  finally 
passed  upon.  All  the  injunction  can  do  is  to  preserve  the  present  statua  It 
is  by  no  means  a  final  determination  of  the  questions  involved. 

We  see  no  reason  why  a  temporary  injunction  pendente  lite  in  the  form  in- 
dicated should  not  be  granted,  and  the  motion  therefor  is  sustained. 

A.  E.  Richards  and  A.  B.  Bensinger,  for  appellant. 
Wm.  L.  Granbery  and  D.  W.  Fairleigh,  for  appellee. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit  Judges. 

LURTON,  Circuit  Judge.  This  is  a  bill  filed  in  the  Circuit  Court 
to  restrain  the  enforcement  of  a  municipal  ordinance  regulating  char- 
ges for  telephone  service  in  the  city  of  Louisville,  on  the  ground 
that  the  ordinance  was  violative  of  the  obligation  of  a  contract  be- 
tween the  complainant  and  the  city,  and  also  on  the  ground  that  the 
rates  prescribed  were  unreasonable,  unjust,  and  confiscatory,  and,  if 
enforced,  would  deprive  complainants  of  their  property  without  com- 
pensation and  without  that  due  process  of  law  guaranteed  by  the 
fourteenth  amendment.  An  injunction  pendente  lite  was  allowed  up- 
on the  averments  of  the  bill,  and  from  this  order  the  city  of  Louis- 
ville has  appealed  under  the  seventh  section  of  the  Court  of  Appeals 
act,  as  amended  by  Act  April  14,  1906,  c.  1627,  34  Stat.  116.  The 
propriety  of  the  preliminary  injunction  must  turn  here  upon  the  ques- 
tion of  the  jurisdiction  of  the  Circuit  Court  There  was  no  jurisdic- 
tion by  reason  of  diversity  of  citizenship;  the  complainant  being  a 
business  corporation  created  under  the  laws  of  Kentucky,  and  the  de- 
fendant a  municipal  corporation  of  the  same  state.  Jurisdiction  wsis 
invoked  upon  the  contention  that  this  is  a  suit  arising  under  the  Consti- 
tution or  laws  of  the  United  States.  That  the  bill  does  aver  that  the 
ordinance  impairs  the  obligation  of  a  contract  and  is  also  an  attempt 
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to  deprive  complainant  of  its  property  without  due  process  of  law  is 
plain  enough.  But  the  constitutional  prohibitions  which  are  invoked 
run  against  the  state,  and  the  state  alone,  while  the  bill  of  the  complain- 
ant in  plain  words  negatives  state  action  by  averring  that  "no  power  to 
regulate  the  rates  charged  by  your  orator  or  other  telephone  com- 
panies" has  been  granted  "by  the  Constitution  or  the  Legislature  of  the 
state  of  Kentucky,  or  in  any  other  way,"  and  that  the  enactment  of  said 
ordinance  was  and  is  beyond  the  power  of  the  common  council  of  said 
city,  and  the  said  "ordinance  void  and  an  assimiption  of  power  and  au- 
thority upon  the  part  of  the  said  common  council  unwarranted  and  un- 
founded." 

If  this  be  true,  there  was  no  state  authority  behind  the  action  of 
the  Louisville  common  council,  and  no  ground  to  claim  that  constitu- 
tional prohibitions  have  been  violated  which  are  pointed  at  state  aggres- 
sion only.  A  municipal  ordinance  may  be  the  exercise  of  a  delegated 
legislative  power  conferred  upon  it  as  one  of  the  political  subdivisions 
of  the  state ;  but,  to  be  given  the  effect  and  force  of  a  law  of  the  state, 
it  must  have  been  enacted  in  the  exercise  of  some  legislative  power 
conferred  by  the  state  in  the  premises.  Murray  v.  Charleston,  96  U. 
S.  432,  440,  24  L.  Ed.  760 ;  New  Orleans  Water  Works  v.  La.  Sugar 
Co.,  126  U.  S.  18,  31,  8  Sup.  Ct.  741,  31  L.  Ed.  607;  Hamilton  Gas- 
light Co.  V.  Hamilton,  146  U.  S.  258,  266,  13  Sup.  Ct.  90,  36  L.  Ed. 
963 ;  Iron  Mountain  R.  R.  Co.  v.  Memphis,  96  Fed.  113, 126,  37  C.  C.  A. 
410;  St  Paul  Gas  Co.  v.  St.  Paul,  181  U.  S.  142,  148,  21  Sup.  Ct.  575, 
45  L.  Ed.  788 ;  Barney  v.  City  of  New  York,  193  U.  S.  430,  24  Sup. 
Ct.  502,  48  L.  Ed.  737;  Manhattan  Railway  v.  City  of  New  York  (C. 
C.)  18  Fed.  195;  Kieman  v.  Multnomah  County  (C.  C.)  95  Fed.  849; 
and  Savannah,  etc.,  Ry.  Co.  v.  Savannah,  198  U.  S.  392,  25  Sup.  Ct. 
690,  49  L.  Ed.  1097. 

In  Hamilton  Gaslight  Co.  v.  Hamilton,  cited  above,  Justice  Harlan 
said: 

''A  municipal  ordinance,  not  passed  under  supposed  legislative  authority, 
cannot  be  regarded  as  a  law  of  the  state  within  the  meaning  of  the  consti- 
tutional prohibition  against  state  laws  impairing  the  obligations  of  contracts. 
Murray  v.  CharlestOD,  96  U.  S.  432,  440,  24  L.  Ed.  760 ;  Williams  v.  Bmffy,  96 
U.  S.  176,  183,  24  li.  Bd.  716;  Lehigh  Water  Co.  v.  Baston,  121  U.  S.  388,  392, 
7  Sup.  Ct.  916,  30  L.  Ed.  1059;  N.  O.  Waterworks  v.  Louisiana  Sugar  Co.,  125 
U.  S.  18,  31,  38,  8  Sup.  Ct  741,  31  L.  Ed.  607.  A  suit  to  prevent  the  enforce- 
m«it  of  such  an  ordinance  would  not  therefore  be  one  arising  under  the  Con- 
Btitution  of  the  United  States." 

If  the  state  has  conferred  authority  upon  the  municipality  to  estab- 
lish and  enforce  reasonable  rates  for  telephone  service,  then  the  es- 
tablishment of  rates  under  this  power  would  be  the  establishment  of 
rates  by  the  state  itself.  Reagan  v.  Farmer's  Loan  &  Trust  Co.,  154 
U.  S.  362,  14  Sup.  Ct.  1047,  38  L.  Ed.  1014.  But  this  is  just  what  the 
bill  charges  has  not  been  done,  thereby  depriving  the  Circuit  Court  of 
every  foundation  for  its  jurisdiction  as  a  suit  arising  under  the  Con- 
stitution or  laws  of  the  United  States.  Counsel  now  say  that  the  aver- 
ment that  no  power  has  been  delegated  by  tiie  state  to  the  city  of 
Louisville  to  regulate  the  rates  to  be  charged  for  telephone  service  to 
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be  rendered  in  the  city  is  a  mistaken  averment  of  law,  and  should  be 
ignored  in  consequence  of  a  prior  statement  of  the  bill,  in  which  it  is 
said  that  "the  common  council  of  the  city  of  Louisville  assumed  and 
claimed  to  have  been  g^ven  the  authority  by  the  Legislature  of  the  com- 
monwealtli  of  Kentucky,  to  regulate  the  charges  and  rates  to  be  charged 
by  telephone  companies,"  and  had  upon  such  assumption  passed  the 
ordinance  complained  of.  Counsel  says  this  shows  that  the  dty  council 
acted  under  color  of  authority  and  should  save  the  jurisdiction.  But 
these  averments  are  not  inconsistent,  and  do  not  bring  the  case  within 
Savannah,  etc,  Ry.  Co.  v.  Savannah,  cited  above,  where  there  were  in- 
consistent and  contradictory  averments  as  to  the  authority  for  the  tax 
assessment  in  question.  That  the  common  council  "assumed"  and 
"claimed"  to  have  the  power  to  do  what  it  did  do  is  self-evident  The 
enactment  of  the  ordinance  is  in  itself,  and  from  any  point  of  view,  an 
assumption  and  claim  of  right  to  do  what  it  did.  This  averment  is 
therefore  far  from  an  averment  that  the  common  council  was  exercis- 
ing a  power  of  regulation  conferred  by  the  state.  To  make  it  clear 
that  it  had  no  general  regulating  power  over  such  companies,  and  that 
it  was  acting  outside  of  any  such  delegated  regulating  power,  the  clause 
relied  upon  now  as  asserting  that  the  city  council  did  act  by  authority 
of  the  state  was  followed  by  the  distinct  averment,  above  referred  to, 
that  the  council  acted  wholly  without  any  authority  from  the  state. 
This  makes  an  issue  under  the  law  of  the  state.  If  the  fact  be  that  no 
provision  of  the  state  Constitution,  or  of  state  law,  or  of  the  municipal 
charter,  delegates  the  state  power  in  respect  to  the  regulation  of  the 
charges  of  telephone  companies  rendering  services  within  the  city  of 
Louisville,  the  ordinance  is  void  as  ultra  vires,  and  its  enactment  did 
not  violate  any  prohibition  of  the  Constitution  of  the  United  States, 
because  not  enacted  in  pursuance  of  any  state  authority. 

When  jurisdiction  depends  upon  the  case  being  one  arising  under  the 
Constitution  or  laws  of  the  United  States,  the  facts  necessary  to  make 
such  a  case  must  be  plainly  shown  upon  the  record,  and  it  is  not  enough 
that  such  question  may  or  may  not  arise.  New  Orleans  v.  Benjamin, 
153  U.  S.  411,  14  Sup.  Ct.  905,  38  L.  Ed.  764;  McCain  v.  Des  Moines, 
174  U.  S.  168,  181.  19  Sup.  Ct.  644,  43  L.  Ed.  936;  Western  Union 
Tel.  Co.  V.  .Ann  Arbor  R.  R.  Co.,  178  U.  S.  239,  244,  20  Sup.  Ct  867, 
44  L.  Ed.  1052;  Manhattan  R.  R.  Co.  v.  City  of  New  York  (C.  C.) 
18  Fed.  195;  Levy  v.  Shreveport  (C.  C.)  28  Fed.  209. 

The  most  that  can  be  made  of  the  averments  of  this  bill  is  that  it 
presents  questions  arising  under  the  Constitution  and  laws  of  the  state. 
The  remedy  in  such  cases  is  in  the  courts  of  the  state.  If  it  shall  turn 
out  that  the  common  council  did  have  general  power  to  regulate  the 
charges  of  telephone  companies  rendering  services  within  the  city  of 
Louisville,  and  that  it  has  illegally  exercised  that  power,  either  because 
it  has  thereby  impaired  the  obligation  of  a  contract,  or  by  imposing  rates 
which  are  unjust  and  confiscatory,  a  federal  question  may  arise.  But  it 
is  not  enough  to  found  jurisdiction  upon  that  such  a  question  may  arise 
when  the  bill  expressly  avers  that  the  action  of  the  common  council 
is  not  imputable  to  the  state  by  charging  that  no  such  power  had  been 
delegated  by  the  state. 
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The  conclusion  is  that  the  court  below  erred  in  allowing  an  injunc- 
tion, because  it  was  without  jurisdiction  to  entertain  the  bill  at  all. 

Remanded,  with  direction  to  dissolve  the  injunction  and  dismiss  the 
bill 


(155  Fed.  731.) 

AMERICAN  LAVA  CO.  et  al.  v.  STEWARD  et  al. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    July  24,  1907.) 
No.  1,642. 

1.  Patents— Validitt—Suiticikncy  op  Description. 

Where  the  essence  of  an  invention  is  the  location,  fonn,  size,  or  any 
other  characteristic  of  the  means  employed,  the  patentee  must  distinctly 
q;)eci^  the  peculiarities  in  which  his  invention  is  to  be  found. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  88,  Patents,  {{  133- 
143.] 

2.  Same— Amendment  or  Application. 

An  amendment  to  an  application  for  a  patent  made  to  introduce  a  new 
theory  of  the  invention,  and  which  contaiiui  new  claims  covering  a  process 
based  on  such  theory,  neither  of  which  were  mentioned  in  the  original 
application,  if  permissible  as  within  the  invention,  should  be  verified  by 
the  oath  of  the  inventor. 

[Ed.  Note. — For  cases  hi  point,  see  Cent  Dig.  vol  88,  Patents,  {  152. 

Amendment  of  application,  see  note  to  Cleveland  Foundry  Co.  v.  De- 
troit Vapor  Stove  Co.,  68  a  C.  A.  239.] 

3.  Same— Mechanical  and  Pbocess  Claims. 

While  it  is  competent,  when  the  circumstances  permit  it,  for  an  in- 
ventor in  describing  a  machine  or  apparatus  which  he  has  devised  to  make 
a  claim  for  a  process  which  his  patented  device  is  capable  of  carrying 
out  to  entitle  him  to  do  so,  the  process  must  be  one  capable  of  being  car- 
ried out  by  other  means,  otherwise  the  claim  Is  merely  for  a  function  of 
the  machine;  and,  unless  such  other  means  are  known  or  are  within  the 
reach  of  ordinary  skill  or  Judgment  the  patentee  is  bound  to  point  them 
out 

[Ed.  Note. — For  cases  in  ^int,  see  Cent.  Dig.  vol.  88,  Patents,  {  141.] 

4.  Same— Anticipation- Acetylene  Qab  Bubnsbs. 

The  Dolan  patent,  No.  689,842,  for  an  acetylene  gas  burner,  and  the 
process  embodied  therein,  claims  1,  2,  and  8  are  void  (1)  for  anticipation, 
especially  by  the  French  patent  to  Bullier  of  April  20,  1895;  and,  addi- 
tions thereto  (2),  for  indefiniteness  of  description;  and  (8)  because  they 
were  new  claims  based  on  a  new  theory  of  the  principle  of  the  invention 
added  by  an  amendment  to  the  application  made  in  the  Patent  Office 
which  was  not  verified. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Tennessee. 

Charles  Neave,  for  ai^llants. 
Louis  C.  Reagener,  for  appellees. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit  Judges. 

SEVERENS,  Circuit  Judge.  This  appeal  brings  before  us  the  ques- 
tions of  the  validity  and  of  the  infringement  of  letters  patent  No.  689,- 
342,  granted  to  E.  J.  Dolan  August  31,  1897,  for  improvements  in 
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tips  for  acetylene  gas  burners,  on  an  application  filed  February  18, 
1897,  which  patent  the  complainants,  the  appellees  here,  claim  to  own 
by  assignment.  The  claims  of  the  patent  here  involved  are  those  num- 
bered 1,  2,  and  3.  There  are  two  others,  numbered  4  and  6.  The 
first  and  second  claims  are  for  the  process  of  "burning  acetylene  gas." 
The  third  is  for  the  apparatus  employed.  The  defenses  were  that  Uiese 
claims  were  invalid  because  of  anticipation  of  the  invention,  and  that 
the  defendant  did  not  infringe.  The  court  below,  while  admitting  the 
case  to  be  "close,"  decreed  in  favor  of  the  complainants.  The  doubt 
seems  to  have  been  upon  the  validity  of  the  patent  in  respect  to  the 
claims  involved.  The  appellant  rests  its  contention  that  the  claims  arc 
invalid  upon  several  grounds.  It  will  be  convenient  to  consider  first 
the  third  claim,  which  is  for  the  burner,  and  then  the  other  two,  which 
relate  to  the  process.  In  the  specification  the  patentee,  reciting  that 
a  difficulty  had  been  experienced  in  burning  acetylene  and  other  gases 
rich  in  carbon  from  the  accimiulation  of  deposits  at  the  orifice  of  the 
burner  whereby  the  passage  was  clogged  and  the  flame  distorted,  pro- 
ceeds to  state  that  he  proposes  the  use  of  two  independent  gas  jets, 
mounted  and  inclined  toward  each  other,  so  that  the  jets  of  gas  with 
the  air  which  has  been  drawn  into  the  gas  tubes  through  openings  in 
the  sides  thereof,  by  the  swift  upward  movement  of  the  gas,  shall  be 
made  to  clash  together  at  the  point  of  combustion,  and  produce  a 
broad,  flat  flame.  The  structure  of  the  members  of  the  burner  which  he 
proposes  to  use  so  mounted  and  inclined  can  be  best  explained  by  re- 
producing figure  1,  which  is  a  central  longitudinal  section  thereof  and 
figure  2,  which  is  a  modification. 


FTb.1 


FTb.Z 


zE 


A  is  the  body  of  the  "tip,"  or  burner,  secured  to  the  gaspipe,  B. 
C  is  a  constriction  of  the  passageway  for  the  gas  leading  frwn  the 
chamber,  D,  into  the  chamber,  E,  at  the  upper  end  of  which  is  the  ex- 
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tremity  of  the  tip.  This  constriction,  C,  is  located  at  or  near  the 
longitudinal  center  of  the  burner.  The  letters,  a  a,  represent  inclined 
air  ducts  leading  from  the  open  into  the  gas  chamber,  E.  We  shall 
have  occasion. to  refer  to  some  further  particulars  of  the  specifications 
later  on.    Of  this  construction  he  says : 

"The  operation  of  this  device  seems  to  be  that  the  gas  under  pressure  es- 
caping In  a  cylindrical  jet  through  the  opening,  C,  draws  in  on  all  sides  an 
^velope  of  air  through  the  opening,  a.  This  is  due  to  the  fact  that  the  cham- 
ber, E,  is  larger  than  the  outlet,  C,  and  to  the  fact  that  the  air  inlets,  a  a, 
substantially  surround  the  Issuing  gas-jet  The  result  of  this  arrangement 
seems  to  be  to  so  cool  the  outaide  of  the  flame  as  to  prevent  any  deposit  of  car- 
bon at  the  point  of  egress." 

The  third  claim  is  this: 

••3.  The  combination  In  an  acetylene-burner  of  the  blO(^,  A,  having  the 
minute  opening,  C,  the  cylindrical  opening,  B,  opening  without  obstruction 
to  the  atmosphere,  and  the  air-passages  a,  substantially  as  described." 

The  grounds  on  which  it  is  insisted  that  the  patent  is  void  in  respect 
of  this  claim  are,  first,  that  it  was  anticipated  by  prior  patents;  sec- 
ond, that  the  description  is  too  indefinite  to  distinguish  it  from  the  prior 
art;  and,  third,  that  the  specifications  were  altered  in  essential  par- 
ticulars by  amendment  while  the  application  was  pending  in  the  office, 
so  as  to  bring  in  entirely  new  matter  which  is  now  relied  on,  and  that 
the  new  matter  was  not  verified  by  the  oath  of  the  applicant.  We  think 
that  these  objections  are  well  taken.  In  respect  to  the  first,  the  proof 
makes  it  clear  that  for  some  time  prior  to  Dolan's  supposed  invention 
several  acetylene  gas  burners  had  been  invented  and  patented,  some  m 
this  country,  and  some  abroad,  which  contained  the  substance  of  all  that 
Dolan  described  in  his  patent.  By  this  we  do  not  mean  to  say  that  the 
theory  which  he  puts  forward  in  respect  to  the  mode  of  operation  of 
the  means  he  suggests  had  been  definitely  stated,  but  that  burners  had 
been  devised  and  patented  which  embodied  the  means  described  by  him, 
and  that  they  were  adapted  to  accomplish  the  same  result.  The  French 
patent  to  Bullier  of  April  20,  1895,  and  his  first  and  second  certificates 
of  addition,  dated  June  29,  1895,  and  June  12,  1896,  respectively,  fur- 
nish the  most  complete  anticipation;  but,  before  referring  to  the  in- 
vention there  disclosed,  we  will  notice  some  other  patents,  to  find  what 
ideas  and  forms  had  been  suggested  by  them  for  the  construction  of  gas 
burners.  A  common  and  well-known  type  of  such  burners  was  the 
Bunsen  burner,  which  consisted  of  a  cylindrical  chamber  into  which 
the  gas  was  pressed  through  a  small  aperture  at  the  bottom  in  a  fine 
jet  Small  openings  were  made  in  the  sides  of  the  cylinder  through 
which  air  was  drawn  by  the  upward  rush  of  the  gas  through  the  cyl- 
inder to  supply  the  oxygen  required  for  combustion.  The  theory  of 
this  operation  was  that  the  gas  and  air  were  commingled  before  reach- 
ing the  place  of  combustion  at  the  upper  end  of  the  chamber.  Duplex 
burners — that  is,  burners  in  which  two  streams  of  gas  and  air  combined 
are  made  to  impinge  upon  one  another  at  the  place  of  combustion — 
were  also  old.    In  a  French  patent  granted  to  M.  Letang  in  1896,  for 
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a  burner  of  acetylene  gas  for  lighting,  the  inventor  states  his  purpose 
to  provide  means  for  preventing  the  heating  of  the  outlet  and  its 
clogging  by  deposits  resulting  therefrom.  One  of  the  means  by  which 
he  proposed  to  do  this  was  to  cool  the  gas  outlets  by  means  of  a  current 
of  air  introduced  through  a  circular  slot  in  the  chamber  above  the 
constricted  tube  from  which  the  gas  jet  ascends  to  the  upper  orifice. 
Dolan  says  he  does  this  to  "cool  the  outside  of  the  flame."  Letang, 
with  apparently  more  correctness,  says  he  thereby  "cools  the  gas  out- 
let opening."  We  pause  here  to  note  that  if  the  tendency  of  the  cir- 
cular column  of  gas  when  drawing  in  air  upon  its  surface  is  to  en- 
circle itself  in  an  envelope  of  air,  and  that  they  pass  out  of  the  burner 
in  that  relation,  as  is  contended  in  behalf  of  the  Dolan  patent,  it  would 
seem  as  though  Letang's  device  was  adapted  to  perform  that  function. 
If  his  chamber  was  long,  the  columns  of  gas  and  air  would  not  preserve 
their  integrity  of  shape  so  well,  but  it  would  be  a  difference  in  degree 
only,  and  could  be  improved  by  making  the  chamber  shorter,  or  locat- 
ing the  air  slot  nearer  the  orifice.  This  is  a  subject  to  be  referred  to 
later. 

A  patent  to  BuUwiller  was  granted  by  the  United  States  on  April 
19,  1898,  on  an  application  filed  January  25,  1897,  for  "improvements 
in  burners  for  acetylene  gas,"  which  had  been  patented  in  Switzer- 
land November  28,  1896.  This  invention  was  intended  for  the  same 
purpose ;  that  is,  to  obviate  the  formation  of  deposits  about  the  orifice 
of  the  burner.  His  plan  was  to  locate  what  he  calls  a  "hood"  above 
the  orifice  of  the  body  of  the  burner,  with  an  opening  through  it  above 
the  orifice  of  the  body  of  the  burner,  and  yet  so  near  it  that  the  jet 
of  gas  would  go  through  it  without  interruption,  and  the  air  would  be 
taken  in  through  the  circular  opening  between  the  top  of  the  body  of 
the  burner  and  the  hood,  and  the  combustion  take  place  on  the  outer 
surface  of  the  hood.  In  this  way  the  air  would  form  an  envelope  for  the 
gas  jet,  if  Dolan's  theory  is  correct,  by  the  same  mode  of  operation. 
In  order  to  fulfill  the  theory  of  Dolan's  patent,  his  air  ducts  should  be 
close  to  the  orifice  over  which  combustion  takes  place.  But  BuUwiller's 
hood  is  integral  with  the  body  of  the  burner,  and  is  essentially  a  part 

of  it.  The  whole  is  properly  styled  a 
burner  and  the  improvement  is  of  a 
"burner."  The  principle  or  mode  of  op- 
eration of  it  seems  to  be  the  same  as  Do- 
lan's  if  the  theory  of  Dolan's  patent  is 
well  founded.  Figure  3  shows  one  of  his 
forms. 

Bullier's  patent  of  1895  and  his  addi- 
tions of  that  and  the  following  year 
were  for  "a  species  of  tip  for  lighting 
by  acetylene  and  other  gases  rich  in  car- 
bon." It  is  well  to  note  that  in  Dolan's 
and  BuUier's  patents,  as  well  as  in  other 
patents,  the  words  "tip"  and  "burner" 
are  used  to  designate  the  same  thing,  and 
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not  the  orifice  thereof.     Figures  3  and  5  of  Bullier's  original  pat- 
ent and  Figure  1  of  his  addition  of  June  12,  1896,  are  here  shown. 


In  all  of  the  figures  a  a  are  the  channels  for  the  gas  jets,  and  b  b 
the  air  ducts.  In  figure  1  of  the  addition,  at  a  point  between  a  and  b, 
the  constriction  of  the  pipe  leading  into  the  chamber  is  shown  as  in 
Dolan's  and  in  other  burners.    In  his  original  patent  he  says : 

"This  Invention  relates  to  a  species  of  tip  made  up  of  one  or  more  central 
coDdaits  for  the  supply  of  the  gas  and  of  lateral  conduits  which  form  air 
flues,  In  such  manner  as  to  bring  about  the  complete  combustion  of  gases 
rich  In  carbon,  and  notably,  acetylene.  ♦  ♦  ♦  For  definlteness,  I  have 
r^resented.  In  Figs.  1  to  4  of  the  drawing,  a  tip  called  the  Manchester  tip, 
haying  two  orifices  a  for  the  exit  of  the  gas  and  giving  a  flat  flame.  Into  these 
orifices  open  two  or  a  greater  number  of  air  conduits,  b,  formed  obliquely 
with  respect  to  the  axis  of  the  tip,  In  such  manner  that  the  current  of  gas 
draws  in  a  certain  quantity  of  air  which,  mixing  with  the  gas,  determines  the 
complete  combustion  of  this  gas,  at  the  same  time  augmenting  considerably  Its 
lUominating  power." 

Then,  to  apply  his  system  to  Argand  burners  he  says : 

"In  the  application  of  this  system  to  a  tip  having  a  circular  slot  giving  a 
cylindrical  flame,  I  arrange  around  the  tip  a  circular  ring  c  as  shown  In 
Figs.  5  and  6  of  the  drawing.  This  ring,  of  any  suitable  material,  is  mount- 
ed In  any  suitable  manner  provided  that  It  leaves  between  it  and  the  tip, 
for  the  passage  of  air,  two  spaces  b  concentric  to  the  gas  escape  slot  a;  in- 
stead of  having  two  slots  b  which  form  the  spaces  of  which  I  have  just  spoken, 
I  could  also  arrange  series  of  holes  which  would  subserve  the  same  func- 
tion." 

And  he  says  that  his  air  channels  are  inclined  "so  that  the  current 
of  gas  draws  in  the  air."  And,  as  may  have  been  noticed,  he  says 
these  conduits  for  air  opening  into  the  gas  duct  may  be  "two  or  a 
greater  number."  Referring  to  figures  3  and  5,  it  is  seen  that  in  the 
foraier  the  air  comes  into  the  gas  duct  very  near  the  orifice  of  the 
burner,  and  in  figure  5  that  the  air  is  drawn  in,  in  a  circular  form 
around  the  column  of  gas  just  below  the  edge  of  the  orifice,  and 
thus  (if,  as  we  said  before,  the  valuable  feature  of  Dolan's  burner 
consists  in  its  protecting  the  orifice  from  deposits)  it  is  as  complete 
an  anticipation  of  Dolan's  device  as  it  is  possible  to  imagine.  But 
Bullier  adds  that,  instead  of  the  circular  slots,  he  "could  also  arrange 
84C.C.A.— 11 
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series  of  holes  which  would  subserve  the  same  function" — that  is,  a 
series  of  air  ducts  leading  from  the  outside  into  the  gas  jet — ^and  thus 
equipped  the  burner  would  be  a  fac  simile  of  Dolan's ;  for,  although 
he  does  not  state  precisely  where  in  the  length  of  the  burner  he  would 
put  the  holes,  so  neither  does  Dolan.  Bullier  states  that  he  inclines 
the  air  ducts  toward  the  gas  channel,  a  device  apparently  to  facilitate 
the  draft  of  air.  In  the  specifications  of  Dolan's  patent  he  uses  the 
same  form  of  construction.  It  seems  manifest  that  Bullier  might  have 
formulated  the  third  claim  of  Dolan's  patent  upon  his  (Bullier's)  de- 
scription of  his  own  invention,  if  the  French  law  had  required  the 
claims  to  be  formulated.  The  complainants  recognize  this  in  France, 
for  there  they  manufacture  and  sell  these  same  burners  under  a  li- 
cense obtained  from  the  owners  of  the  Bullier  patent. 

This  leads  us  to  the  second  ground  of  objection  which  the  ap- 
pellant urges  against  the  validity  of  the  Dolan  patent,  which  is  the 
lack  of  definite  specifications.  The  third  claim  which  we  are  now 
considering  is  a  combination  of  the  body  of  the  burner,  the  constricted 
opening  C,  the  chamber,  E,  and  the  air  passages,  but  it  makes  no  re- 
quirement in  respect  of  the  longitudinal  location  of  the  air  ducts  on 
the  chamber.  Nor  do  the  specifications  help  out  the  uncertainty.  They 
only  require  that  the  air  passages  shall  lead  into  the  chamber  above 
the  constriction  of  the  channel.  If  his  had  been  the  first  of  such 
burners,  perhaps  this  would  have  been  sufficient,  provided  the  letting 
in  the  air  near  the  bottom  of  the  chamber  would  have  answered  his 
purpose.  But  in  the  then  state  of  the  art  he  was  bound  to  diflferentiate 
his  structure  from  those  which  preceded  him;  and  especially  is  this 
so  where  the  whole  merit  of  his  invention  depends  upon  some  peculiar- 
ity in  the  elements  he  employs.  We  think  it  may  be  affirmed  as  a  rule 
resting  upon  the  fundamental  principles  of  patent  law  that,  where 
the  essence  of  the  invention  is  the  location,  form,  size,  or  any  other 
characteristic  of  the  means  employed,  the  patentee  must  distinctly 
specify  the  peculiarities  in  which  his  invention  is  to  be  found.  In 
two  recent  cases  we  have  discussed  this  subject  so  fully  that  we  do 
not  think  it  now  necessary  to  do  more  than  to  refer  to  what  we  have 
already  held,  and  the  authorities  then  cited  on  which,  as  well  as  upon 
what  we  have  regarded  as  sound  reason,  our  opinion  is  based.  Germer 
Stove  Co.  V.  Art  Stove  Co.,  150  Fed.  141,  80  C.  C.  A.  9;  Bullock 
Electric  Co.  v.  General  Electric  Co.,  149  Fed.  409,  79  C.  C.  A.  229. 

3.  Was  the  amendment  of  the  application  in  the  Patent  Office  on 
May  18,  1897,  whereby  a  new  theory  of  the  invention  was  introduced 
without  a  new  verification,  and  in  the  circumstances  shown  by  the 
record,  authorized  by  law?  In  considering  this  question,  it  is  to  be 
borne  in  mind  that  the  principal  merit  of  the  invention  is  claimed  to 
be  in  the  location  of  the  air  ducts,  whereby  it  is  said  the  gas  jet  ac- 
quires an  envelope  of  air  wherein  it  passes  to  the  place  of  combustion. 
In  Dolan's  original  application,  filed  February  18,  1896,  nothing  is 
said  of  any  such  purpose,  and  nothing  is  prescribed  in  the  specifica- 
tions or  claims  to  indicate  that  the  burner  was  to  be  constructed  witli 
a  view  to  the  obtaining  of  any  such  result.  And  all  of  the  claims  were 
for  the  apparatus,  and  npne  for  a  process.    There  was  nothing  what- 
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ever  either  in  the  form  of  the  burner  or  in  the  theory  of  its  operation 
to  differentiate  it  from  the  former  art.  In  April,  1897,  a  new  attor- 
ney was  employed,  who  seems  to  have  been  more  astute  than  the  ap- 
plicant. At  all  events,  the  theory  was  then  conceived  that  the  in- 
troduction of  the  air  by  a  series  of  ducts  around  the  gas  jet  would 
envelope  the  jet,  and  that  both  would  pass  in  that  form  to  the  place 
of  combustion  whereby  the  contact  of  the  gas  with  the  orifice  of  the 
burner  would  be  prevented.  This  new  conception  was  not  a  con- 
ception of  Dolan's.  If  there  was  invention  in  it,  it  was  not  his.  His 
original  application  made  no  mention  of  it,  and  he  made  no  communi- 
cation of  it  to  the  attorney.  He  was  sworn  as  a  witness,  and  he 
characterized  the  idea  as  a  "lawyer's  trick  for  building  up  a  theory 
of  some  kind,  which  at  the  time  1  didn't  know  anything  about.  There 
may  be  an  envelope  of  air,  and  there  may  be  a  mixture.  The  whole 
matter  is  theoretical  to  my  mind."  Thereupon  all  the  specifications 
and  claims  were  erased  and  new  ones  incorporated,  the  first  two 
claims  for  the  process.  The  changes  made  in  the  application  were 
manifestly  to  develop  the  newly  conceived  theory  of  the  mode  of  op- 
eration, and  to  add  claims  for  the  process.  If  this  was  to  be  accom- 
plished and  the  theory  were  to  be  embodied  in  practical  means,  the 
specificpations  should  have  been  made  to  distinctly  point  out  such 
means,  as  we  have  already  pointed  out.  But  in  that  regard  the  former 
specifications  were  retained.  If  the  application  as  amended  were  to 
be  construed  as  embodying  such  an  invention  as  is  now  claimed,  it 
was  another  and  different  invention  from  that  for  which  the  patent 
was  originally  sought,  and,  if  an  amendment  having  that  consequence 
was  permissible,  it  should  have  been  verified  by  the  oath  of  the  in- 
ventor. Railway  Co.  v.  Savles,  97  U.  S.  554,  24  L.  Ed.  1053 ;  Eagle- 
ton  Mfg.  Co.  V.  West,  etc.,  Mfg.  Co.,  Ill  U.  S.  490,  4  Sup.  Ct.  593, 
28  L.  Ed.  493 ;  Kennedy  v.  Hazelton,  128  U.  S.  667,  9  Sup.  Ct.  202,  32 
L.  Ed.  576 ;  Michigan  Central  R.  Co.  v.  Consolidated  Car  Heat  Co., 
67  Fed.  121,  31  U.  S.  App.  462,  14  C.  C.  A.  232 ;  Cleveland  Foundry 
Co.  V.  Detroit  Vapor  Stove  Co.,  131  Fed.  853,  68  C.  C.  A.  233,  the 
last  two  being  cases  decided  by  this  court.  Th^  case  of  Eagleton 
Mfg.  Co.  V.  West,  etc.,  Mfg.  Co.,  supra,  was  strikingly  like  the  case  at 
bar  in  all  the  material  facts  which  were  made  the  basis  of  decision. 
Eagleton,  the  patentee,  died  soon  after  making  his  application.  It 
was  prosecuted  by  his  administrators,  by  their  attorneys.  The  amend- 
ment was  made  by  them,  but  was  not  sworn  to.  The  invention  and 
application  were  assigptied  by  the  administrators  to  the  Eagleton  Com- 
pany and  the  patent  issued  to  it.  In  the  present  case  Dolan  16  days 
after  making  his  application  assigned  his  entire  interest  to  one  Naph- 
eys,  and  it^  went  through  two  more  assignments  before  the  amend- 
ment was  filed.  It  is  true  that  in  the  Eagleton  Case  the  application 
had  been  a  long  time  pending  when  the  amendment  was  made,  but 
that  fact  was  not  made  the  basis  of  the  decision. 

Whether  in  point  of  fact  this  theory  of  the  mode  of  operation,  name- 
ly, that  the  jet  is  enveloped  by  the  air  drawn  in  through  the  open- 
ings in  the  burner,  is  well  founded  or  not,  is  a  question  upon  which 
the  experts  whose  testimony  is  in  the  record  are  at  variance.    That 
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theory  is  supported  by  witnesses  for  the  appellee,  while  those  for  the 
appellant  hold  that  the  gas  and  air  are  commingled  in  the  chamber,  and 
there  prepared  for  combustion.  The  contention  of  the  appellee  seems 
plausible,  and  we  are  in  some  doubt.  The  provision  of  such  a  chamber 
was  probably  intended  for  the  purpose  of  commingling  the  gas  and 
air  to  promote  combustion,  but  it  is  possible  that,  in  fact,  the  columns 
of  gas  and  air  retain  to  some  extent  a  separate  identity  until  after 
they  leave  the  burner.  However,  we  have  in  this  discussion  given 
the  appellee  "the  benefit  of  the  doubt." 

We  lay  no  stress  upon  the  kind  of  material  of  which  the  burners 
are  composed.  That  was  a  mere  matter  of  choice  and  judgment  for 
the  artisan.  This  third  claim  does  not  specify  what  it  shall  be,  and 
the  specification  in  that  regard  states  that  it  **is  preferably  made  of 
lava  or  other  material  of  a  like  character  adapted  to  the  purpose." 
Any  suitable  material  meets  the  requirement. 

The  first  and  second  claims  are  for  a  process  or  processes.  They 
seem  to  us  to  be  nothing  else  than  claims  for  the  function  of  the 
apparatus  described.  No  doubt  it  is  competent,  when  the  circimi- 
stances  permit  it,  for  an  inventor  in  describing  a  machine  or  ap- 
paratus which  he  has  devised,  to  make  a  claim  for  a  process  which 
his  patented  device  is  capable  of  carrying  out.  But  to  entitle  him  to 
do  this  the  process  must  be  one  capable  of  being  carried  out  by  other 
means  than  by  the  operation  of  his  patented  machine,  and,  unless  such 
other  means  are  known  or  within  the  reach  of  ordinary  skill  and 
judgment,  the  patentee  is  bound  to  point  them  out;  for,  unless  the 
public  are  informed  by  what  other  means  the  process  can  be  carried 
on,  the  process  is  to  them  nothing  else  than  the  operation  of  the 
machine — in  other  words,  the  exercise  of  its  functions.  In  the  present 
case  no  other  means  or  way  of  practicing  the  process  are  suggested 
by  the  patentee  than  the  particular  device  on  which  his  claim  for  the 
apparatus  rests.  And  it  is  impossible  for  us  to  see  how  the  process 
which  is  the  subject  of  these  claims  could  be  worked  by  any  other 
means  than  the  particular  means  described  by  the  apparatus.  Cer- 
tainly it  is  not  explained  how  else  it  could  be  done.  Moreover,  if  the 
apparatus  is  not  new,  its  functions  are  not  new.  See  the  observa- 
tions of  Mr.  Justice  Brown  in  Westinghouse  v.  Boyden  Power  Brake 
Co.,  170  U.  S.  537,  18  Sup.  Ct.  707,  42  L.  Ed.  1136,  and  the  cases 
there  cited  by  him;  and  Wessel  v.  United  Mattress  Mach.  Co.,  139 
Fed.  11,  71  C.  C.  A.  423,  and  American  Crayon  Co.  v.  Sexton,  139 
Fed.  564,  71  C.  C.  A.  548,  two  recent  decisions  of  this  court.  Be- 
sides, the  operation  of  the  earlier  burners  disclosed  the  practice  of  the 
process  the  patentee  proposes  to  make  the  subject  of  his  patent.  And 
in  this  connection  it  seems  proper  to  repeat  that  the  application  for 
the  patent  which  Dolan  verified  by  his  oath  did  not  allege  that  he  had 
invented  a  new  process. 

We  are  referred  to  a  decision  made  by  the  Circuit  Court  of  Appeals 
for  the  Second  Circuit  in  Kirchberger  v.  American  Acetylene  Burner 
Co.,  128  Fed.  599,  64  C.  C.  A.  107,  in  which  the  Dolan  patent  was  sus- 
tained. But  with  great  respect  we  are  not  satisfied  with  the  reason- 
ing in  the  opinion  delivered  in  that  case.     Some  material  facts  are 
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therein  assumed  which  were  not,  according  to  our  understanding,  sus- 
tained by  the  record,  if  it  was  the  same  as  it  is  here.  For  instance,  it 
is  said  at  page  604  of  128  Fed.,  and  page  112  of  64  C.  C.  A.,  refer- 
ring to  the  BuUier  burner : 

This  burner  is  in  many  respects  strikingly  like  that  in  the  present  suit 
There  are,  however,  these  radical  differences  in  construction:  The  air  pas- 
sages In  the  Bnllier  burner  are  located  at  such  a  distance  below  the  head  as  to 
afford  an  opportunity  for,  if  not  to  necessarily  cause,  a  thorough  mixing  of 
the  air  and  gas,  while  in  the  patent  in  suit  the  small  chamber  and  orifice  are 
80  located  at  the  uppermost  end  of  the  burner  as  to  apparently  prevent  such 
mixing." 

Now,  as  we  have  pointed  out,  Dolan  did  not  state  that  his  air  ducts 
were  at  the  uppermost  end  of  his  burner.  He  stated  only  that  they 
came  in  between  the  constriction,  C,  at  the  lower  end  of  the  chamber 
and  the  orifice.  And  this  was  the  very  form  of  BuUier 's  burner  shown 
in  figure  1  of  his  addition  of  June  12,  1896,  above  set  forth.  Neither 
Bullier  or  Dolan  states  the  length  of  his  burner  nor  the  distance  of 
the  air  openings  from  the  orifice.  Neither  states  the  size  of  his  burn- 
ers, but,  whatever  that  might  be,  the  location  of  the  air  openings  on 
the  chamber  as  shown  by  the  respective  drawings  of  Dolan  and  in  Bul- 
Uer's  Addition,  figure  1,  is  about  the  middle  of  the  length  of  the 
chamber  in  each  case,  and  these  drawings  are  the  only  means  we  have 
of  knowing  where  each  would  put  them.  From  these  it  would  appear, 
and  especially  from  BuUier's  figure  3  in  his  original  patent,  that  the  air 
ducts  came  in  nearer  to  the  orifice  than  do  Dolan's,  and  in  BuUier's 
figure  5  the  circular  air  duct  comes  in  just  below  the  sides  of  the  orifice, 
with  the  result  of  shielding  the  orifice  from  deposits  as  we  have  before 
shown.  And  the  whole  matter  may  be  summed  up  in  this :  That  from 
ail  that  appears  the  mixing  of  the  gas  and  air  was  as  likely  to  occur 
in  Dolan's  as  in  Bullier's  and  so  of  the  forming  of  an  envelope  for  the 
protection  of  the  orifice.  The  opinion  of  the  Circuit  Court  of  Ap- 
peals for  the  Second  Circuit  does  not  deal  with  the  necessity  of  a  def- 
inite statement  of  the  locality  of  the  air  ducts  on  the  chamber  to  dif- 
ferentiate his  burner  from  earlier  structures.  In  dealing  with  the 
subject  of  the  amendment  of  the  application,  that  court  apparently 
held  that  because  it  did  not  appear  that  other  inventors  whose  rights 
would  be  prejudiced  had  entered  the  field,  and  because  the  original 
drawings  sufficiently  show  and  suggest  the  claims  finally  made,  the 
amendment  was  not  invalid.  As  to  the  first  reason,  while  it  is  true 
that  in  the  case  cited  (Railroad  Co.  v.  Sayles,  97  U.  S.  554,  24  L.  Ed. 
1053)  Mr.  Justice  Bradley  referred  to  the  fact  that  other  inventors 
might  be  prejudiced  by  the  amendment  as  a  reason  for  denying  its 
validity,  yet  that  is  not  assigned  as  the  only  reason.  It  was  held  by 
this  court  in  Michigan  Central  R.  Co.  v.  Consolidated  Car  Heating 
Co.,  supra,  that  an  amendment  which  brought  in  the  substance  of  the 
invention  without  the  verification  required  by  the  statute  was  unau- 
thorized and  invalid.  We  regret  to  diflfer  from  the  opinion  of  the 
Circuit  Court  of  Appeals  for  the  Second  Circuit,  but  we  could  not 
agree  without  surrendering  our  own  judgment. 

Our  conclusion  is  that  the  decree  should  be  reversed,  and  the  bill 
dismissed,  with  costs  in  the  court  below  and  in  this  court. 
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(155  Fed.  740.) 

AMERICAN  LAVA  CO.  et  al.  v.  KIRSCHBERGER  et  aL 

(Circuit  Court  of  Appeals,  Sixth  Circuit    July  20,  1907.) 

No.  1.649. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Tennessee. 

Charles  Neave,  for  appellants. 
Louis  C.  Raegener,  for  appellees. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit  Judges. 

SEVERENS,  Circuit  Judge.  This  is  an  appeal  by  the  defendant 
below  from  an  order  granting  a  preliminary  injunction  in  a  suit  for  the 
infringement  of  the  Dolan  patent,  No.  589,342. 

The  suit  is  one  coming  from  the  same  court  as  did  case  No.  1,643, 
American  Lava  Co.  v.  Steward,  155  Fed.  731,  84  C.  C.  A.  157,  and 
the  order  appealed  from  was  doubtless  based  upon  the  holding  in 
that  case  that  the  Dolan  patent  was  valid.  The  two  causes  were 
heard  together  in  this  court.  The  conclusion  which  we  have  announced 
in  the  other  case  is  decisive  of  this,  and  the  order  appealed  from  will 
be  reversed,  with  a  direction  to  dismiss  the  bill  with  the  costs  of  both 
courts. 


(155  Fed.  278.) 

POTTER  V.  LAKE  SHORE  NOVELTY  CO. 

(Circuit  Court  of  Appeals,  Sixth  Circuit.    June  26,  1907.) 

No.  1,G47. 

Patents— Invention— Detonating  Device. 

Tlie  Potter  patent,  No.  689,906,  for  a  detonating  device  for  exploding  toy 
torpedoes,  is  void  for  lacl^  of  invention  and  anticipation. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Ohio. 

In  Equity.  Suit  for  infringement  of  letters  patent  No.  689,906,  for 
a  detonating  device  granted  to  George  M.  Potter  December  31,  1901. 

The  following  is  the  opinion  of  the  Circuit  Court  by  Tayler,  Dis- 
trict Judge: 

Tiiis  is  a  bill  in  equity,  wherein  the  complainant  claims  that  the  defendant 
is  infringing  patent  No.  689,906,  relating  to  a  detonating  device  for  exploding 
toy  torpedoes,  granted  to  the  eomplahiant.  The  bill  asks  for  the  usual  relief. 
The  defendant  denies  infringement,  and  also  the  validity  of  the  patent  The 
case  iB  here  on  final  hearing. 

Without  going  Into  a  recital  of  the  nature  of  the  patent  and  the  testimony 
introduced  on  the  issues  made,  it  is  enough  for  me  to  announce  my  conclu- 
sion, as  follows: 

1.  If  all  that  the  complainant  did  was  to  obtain  the  patent  for  casting  tlio 
partition  separating  the  explosion  chamber  and  the  soclcet  integrally,  instead 
of  forming  the  partition  from  a  separate  piece  and  securing  it  in  place  by  a 
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rlret  or  set  screw,  then  I  find  that  the  complainant  was  not  the  inventor  of 
Bach  a  method. 

2.  As  to  the  other  claim  of  novelty  and  usefulness  in  the  patent,  I  Qud  that 
it  is  not  novel,  having  been  anticipated  by  other  patents. 

Decree  may  therefore  be  entered  dismissing  the  bill,  at  the  complainant's 

C08t3. 

S.  B.  Fouts  and  T.  W.  Bakewell,  for  appellant. 
H.  A.  Toulmin,  for  appellee. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit  Judges. 

PER  CURIAM.  This  cause  is  affirmed  upon  the  opinion  of  the 
court  below. 


056  Fed.  1.) 

BUTLER  BROS.  SHOE  CO.  v.  UNITED  STATES  RUBBER  CO. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    October  25,  1907.) 

No.  2,496. 

1.  EQumr— Plea  ob  Answeb— Objections— Waiveb. 

Filing  a  replication  and  taking  the  proofs  waives  no  substantial  in- 
sufficiency of  the  facts  set  forth  in  a  plea  or  answer  to  constitute  a  de- 
fense. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  19,  Equity,  §§  664, 
665.] 

2.  cobpobations— fobeigiv   cobpobation— poweb  op  state  to  exclude  ob 

Condition  Its  Business  Not  Unlimited— Exceptions. 

The  broad  statement  in  Paul  v.  Virginia,  8  Wall.  168,  181.  19  L.  Bd. 
357,  that  a  state  may  exclude  a  foreign  corporation  from  business,  or 
may  condition  its  admission  to  do  business  within  its  borders  by  such 
terms  as  it  may  deem  proper,  has  been  qualified  by  the  decisions  of  the 
Supreme  Court  and  the  following  exceptions  to  it  are  established: 

(a)  Every  corporation  empowered  by  the  state  of  its  creation  to  engage 
in  interstate  commerce  may  carry  on  that  commerce  in  sound  and  recog- 
nized articles  of  commerce  in  every  other  state  in  the  Union.  Every  pro- 
hibition, obstruction,  or  burden  which  the  other  states  attempt  to  im- 
pose upon  such  business  is  unconstitutional  and  void. 

(b)  Every  corporation  of  every  state  which  is  in  the  employ  of  the 
United  States,  has  the  right  to  exercise  the  necessary  cori)orate  powers 
and  to  transact  the  requisite  business  to  discharge  the  duties  of  that 
employment  in  every  other  state  in  the  Union,  without  let  or  hindrance 
from  the  latter. 

(c)  Every  corporation  of  every  state  has  the  absolute  right  to  institute, 
maintain,  and  defend  in  the  federal  courts,  and  to  remove  to  those  courts 
its  suits  in  any  other  states  in  the  cases  and  on  the  terms  prescribed  by 
the  acts  of  Congress. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  10,  Commerce,  §§ 
7,  100 ;  vol.  13,  Courts,  §  860 ;  vol.  42,  Removal  of  Causes,  §  64.] 

3.  Same— Pbohibition  Without  Discbimi nation  of  All  Business,  Uncon- 

stitutional AS  TO   INTEBSTATE  COMMEBCE. 

Where  a  corporation  of  one  state  is  engaged  in  both  interstate  and  in- 
trastate commerce  in  any  other  state,  the  prohibition  or  the  conditioning 
by  the  latter  state  of  its  exercise  of  its  right  to  do  business  within  its 
borders,  without  discriminating  between  that  which  constitutes  interstate 
commerce  and  that  which  constitutes  intrastate  commerce,  is  uncousti- 
tutional  and  void,  so  far  as  it  relates  to  the  former. 
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4.  ComiEROE— Interstate  Oomhebce  in  Sound  Articles  Fbeb  from  State 

Regulation  Where  Congress  Has  Not  Acted. 

Interstate  commerce  in  sound  and  well-recognized  articles  of  commerce 
must  be  free,  and  any  prohibition,  obstruction,  or  burden  of  it  by  a  state 
by  any  method  is  unconstitutional.  Such  commerce  may  not  be  regulated 
by  a  state  at  all.  The  exclusive  power  to  regulate  commerce  among  the 
states  is  vested  in  the  Congress. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  10,  Commerce,  S  7.] 

5.  Same— Factorage   Contracts   Between    Citizens   of   Different   States 

ARE  Transactions  of— Conditional  Sale  and  Factorage  Contract 
Distinguished. 

A  manufacturing  corporation  of  New  Jersey  made  annual  contracts 
with  a  corporation  of  Colorado  engaged  in  the  wholesale  business  in 
that  state,  whereby  the  former  agreed  to  send  from  its  mill  and  ware- 
house in  Eastern  states  to  the  latter  in  Colorado,  upon  Its  orders,  rub- 
ber boots,  shoes,  and  other  rubber  goods  during  the  year  for  sale,  and 
the  latter  agreed  to  receive,  to  store,  and  to  sell  them  in  its  name  as  con- 
signee, and  to  pay  to  the  former  for  the  goods  which  the  latter  sold  cer- 
tain agreed  prices,  which  were  so  much  less  than  its  selling  prices  to  its 
customers  that  it  secured  thereby  the  expenses  of  carrying  on  the  busi- 
ness and  a  liberal  commission.  The  contracts  provided  that  the  latter 
was  appointed  the  agent  of  the  former  to  sell  the  goods,  that  the  latter 
should  make  advances  when  requested,  that  to  the  amount  of  its  profits 
it  guaranteed  the  sales,  that  the  goods  and  their  proceeds,  until  the  lat- 
ter paid  the  agreed  prices,  should  be  the  property  of  the  former,  and 
that  the  latter  assumed  the  risk  of  the  receiving,  storing,  handling,  and 
selling.  The  manufacturing  corporation  shipped  the  goods  as  agreed. 
It  had  no  office,  warehouse,  or  place  of  business  in  Colorado,  and  it  nei- 
ther incurred  nor  paid  any  of  the  expenses  of  receiving,  storing,  and  sell- 
ing the  goods.  The  Colorado  corporation  ordered,  received,  stored,  and 
sold  the  merchandise  at  its  own  expense,  in  consideration  of  the  factorage 
secured  to  it  by  the  contracts.    Held : 

(a)  The  agreements  were  factorage  contracts,  and  they  were  not  con- 
tracts for  conditional  sales. 

(b)  The  making  of  the  contracts  and  their  performance  by  the  New 
Jersey  corporation  were  transactions  of  interstate  commerce,  which 
could  not  be  lawfully  prohibited  or  trammeled  by  the  legislation  or  action 
of  the  state  of  Colorado. 

[Ed.  Note.— -For  cases  In  point,  see  Cent  Dig.  vol.  43,  Sales,  §  1335; 
vol.  10,  Commerce,  §  29.] 

6.  Corporations— Foreign    Corporation— Constitution    and    Statutes    of 

Colorado  Regarding,  if  Literally  Construed,  Unconstitutional — 
They  Should  be  Interpreted  to  Relate  to  Intrastate  Coiocercs  and 
the  Colorado  Courts  Only. 

The  Constitution  and  statutes  of  Colorado  by  their  plain  terms  prohibit 
every  foreign  corporation  from  doing  any  business  whatever,  from  exer- 
cising any  corporate  power,  and  from  prosecuting  or  defending  any  snit 
in  that  state,  unless  it  flies  certain  writings,  pays  certain  fees  to  certain 
officers  and  an  annual  license  fee  of  2  cents  for  each  $1,000  of  its  capital 
stock,  and  they  provide  that  a  failure  to  pay  the  annual  license  fee  shall 
constitute  an  absolute  defense  to  all  actions  and  proceedings  brought  ^y 
it  in  any  court  within  the  limits  of  the  state,  upon  any  transaction  grow- 
ing out  of  such  business,  until  the  license  fee  is  paid.    Held : 

(a)  This  legislation,  if  literally  interpreted,  is  unconstitutional  and 
void,  in  so  far  as  it  prohibits  or  conditions  the  exercise  by  a  corporation 
of  another  state  of  its  right  to  carry  on  the  business  of  interstate  com- 
merce in  Colorado,  and  in  so  far  as  it  prohibits  or  limits  the  exercise  in 
that  state  by  a  foreign  corporation  of  its  right  to  institute  and  defend 
in  the  national  courts  suits  for  and  against  it  arising  out  of  that  com- 
merce. 

(b)  Tlie  true  construction  of  this  legislation  is  that  it  was  intended  to 
govern  intrastate  commerce  and  suits  in  the  state  courts  in  Colorado  only. 
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and  it  is  inapplicable  to  the  business  of  interstate  commerce  in  that 
state  and  to  the  right  of  a  foreign  corporation  to  institute,  maintain, 
and  defend  suits  in  the  federal  courts. 

(c)  In  the  making  and  performance  of  the  factorage  contracts  in  suit 
the  New  Jersey  corporation  was  not  doing  business  in  Colorado  within 
the  true  meaning  of  the  Constitution  and  statutes  of  that  state. 

lEd.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  12,  Corporations,  §§ 
2519,  2524.] 

7.  CotTBTS— JUBISDICnON  OP  NATIONAL  OOUBTS— STATE  LEGISLATION   MaY   NoT 

Revoke  ob  Impaib. 

While  the  national  courts  may  enforce  rights  created  and  remedies 
granted  by  state  statutes  according  to  their  terms,  the  jurisdiction  and 
power  of  those  courts  was  not  granted  by,  and  it  may  not  be  revoked,  an- 
nulled, or  impaired  by,  state  legislation. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig.  vol.  13,  Courts,  §  795.] 

8.  CX>bpobations— Fobeiqn   Cobpobation— Consignment  of   Goods  to   Fac- 

tob  in  Anotheb  State  Not  Doing  Business  Thebein. 

A  foreign  corporation,  which  has  no  warehouse,  office,  or  place  of  busi- 
ness, and  which  neither  incurs  nor  pays  any  of  the  expenses  of  receiving, 
handling,  storing,  or  selling  its  goods,  in  a  state  to  which  it  consigns  them 
to  its  factor,  who  conducts  all  the  business  there,  assumes  and  pays  all 
the  expenses  of  receiving,  selling,  handling,  and  storing  the  goods,  is  not 
doing  business  in  the  latter  state  within  the  true  meaning  of  the  stat- 
utes relative  to  the  admission  of  foreign  corjwrations. 

[Ed.  Note. — For  cases  In  point,  see  Cent.  Dig.  vol.  12,  Corporations, 
f  2524.] 

9.  Equity— Jubisdiction—Contbovebsy   oveb  Extended   Account   Invokes. 

An  action  at  law  is  not  as  practicable,  efficient,  or  adequate  a  remedy 
as  a  suit  in  equity,  where  the  controversy  involves  an  account  which 
consists  of  many  items,  and  a  federal  court  has  Jurisdiction  of  it  in 
equity. 

[Ed.  Note.--For  cases  in  point,  see  Cent  Dig.  vol.  19,  Equity,  §  151 ; 
voL  1,  Account,  §  65.] 

(Syllabus  by  the  Court) 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Colorado. 

See  132  Fed.  398. 

The  United  States  Rubber  Company,  a  corporation  of  New  Jersey,  was  a 
large  manufacturer  of  rubber  goods,  and  its  principal  office  was  in  New  York. 
It  had  a  factory  in  one  of  the  Eastern  states  and  a  warehouse  in  Chicago, 
from  which  it  shipped  its  merchandise  to  consignees  and  purchasers.  The 
Butler  Bros.  Shoe  Company,  a  corporation  of  Colorado,  was  a  wholesale* 
merchant  engaged  in  the  purchase  and  sale  of  rubber  goods  and  other  mer- 
chandise at  Denver,  in  that  state.  In  January,  1901,  in  January,  1902,  and 
in  January,  1903,  it  made  similar  factorage  contracts  with  the  rubl>er  com- 
pany for  the  shipment  of  the  goods  of  the  latter  from  its  mill  and  warehouse 
to  the  shoe  company  at  Denver  upon  Its  orders.  By  the  contract  of  January, 
1903,  the  rubber  company  appointed  the  shoe  company  its  agent  to  sell,  and 
agreed  to  consign  to  it  at  Denver,  certain  of  its  goods  at  agreed  prices,  and 
the  shoe  company  agreed  to  receive  the  goods  and  assume  the  risk  thereof; 
to  pay  freight  and  expenses  of  handling,  carting,  storing,  selling,  and  deliver- 
ing to  its  customers ;  to  make  advances  to  the  rubber  company  in  cash,  or  in 
notes,  if  requested;  to  guarantee  the  rubber  company  against  all  losses  from 
aales  to  the  extent  of  the  shoe  company's  profits ;  to  pay  the  rubber  company 
at  agreed  prices,  which  were  so  much  below  the  prices  at  which  the  shoe  com- 
pany sold  to  its  customers  that  it  thereby  secured  a  liberal  factorage  or  com- 
mission, and  at  specified  times,  for  all  consigned  goods  It  sold  to  its  cus- 
tomers ;  to  purchase,  at  the  option  of  the  rubber  company,  at  the  termination 
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of  the  contract,  all  of  the  consigned  goods  then  In  its  possession,  except  origi- 
nal and  unbroken  packages,  at  the  prices  that  should  then  be  ruling:  to  keep 
separate  account  books  of  the  goods,  of  their  receipt  and  sales;  to  keep  a 
separate  bank  account  under  the  name  of  the  "Butler  Bros.  Shoe  Company 
Consignee  Account,"  in  which  the  proceeds  of  the  sales,  including  the  con- 
signee's profits  or  factorage  should  be  deposited,  and  from  which  the  con- 
signee should  check  out  the  amounts  due  the  consignor,  the  freight  charges, 
and  the  consignee's  profits  or  factorage ;  to  bill  the  goods  to  the  purchasers  as 
consignee,  and  tliat  all  goods  then  on  hand  and  those  subsequently  consigned 
should  be  the  property  of  the  consignor  until  they  were  sold  to  the  consignee's 
purchasers;  and  that  the  books,  accounts,  bills  receivable,  and  cash  derived 
from  the  sales  of  the  consigned  property  should  be  the  property  of  the  con- 
signor. Pursuant  to  this  contract  the  consignee  ordered  for  sale  to  its  cus- 
tomers, and  the  consignor  shipped  from  its  warehouse  In  Chicago,  and  from 
Its  mill,  to  Denver,  Colo.,  goods  of  the  value  of  many  tens  of  thousands  of 
dollars.  After  a  few  months  the  rubber  company  demanded  an  advance  in 
cash  from  the  factor.  The  latter  failed  to  make  tliis  advance,  but  at  the 
same  time  ordered  the  rubber  company  to  send  to  it  from  $15,000  to  $20,000 
worth  of  rubber  goods  to  fill  orders  it  had  previously  taken  from  its  customers 
therefor.  In  this  state  of  the  case,  on  October  22,  1903,  the  parties  made  a 
supplemental  agreement  to  the  effect  that  the  consignor  would  waive  its  de- 
mand for  the  advance  and  would  fill  the  factor's  orders,  and  that  the  factor 
would  pay  the  consignor  for  all  the  goods  which  it  sold  to  its  customers  60 
days  after  the  accounts  for  them  fell  due.  The  contracts  provided  that  they 
should  terminate  at  the  end  of  one  year  from  January,  1903.  At  the  end  of 
the  year  the  factor  made  default  In  Its  payments,  and  in  March,  1904,  the 
rubber  company  exhibited  its  bill  against  the  shoe  company  In  the  court 
below  for  an  accounting,  for  a  receiver  of  the  property  in  the  hands  of  the 
factor  under  the  contract,  for  an  injunction,  for  a  recovery  of  its  property 
remaining  In  the  possession  of  the  shoe  company,  and  for  a  recovery  of  the 
moneys  which  the  shoe  company  owed  to  it.  The  defendant  answered,  among 
other  things,  that  the  complainant  had  not  qualified  Itself  to  do  business  in 
Colorado  and  had  not  paid  the  annual  license  tax  prescribed  by  the  stat- 
utes of  Colorado  for  the  doing  of  business  in  that  state  by  a  foreign  corpora- 
tion. To  this  portion  of  the  answer  the  complainant  excepted,  Its  exception 
was  overruled,  and  it  then  filed  a  general  replication..  Evidence  was  taken, 
there  was  a  final  hearing  on  the  merits,  and  the  court  below  rendered  a  decree 
that  the  complainant  should  receive  $8,276.47  which  remained  In  the  bank  in 
the  "Butler  Bros.  Shoe  Company  Consignee  Account,"  $^,647.09  which  the 
receiver  had  realized  from  the  goods,  bills  receivable,  and  accounts  that  ac- 
crued under  the  consignment  and  were  taken  from  the  shoe  company  by  the 
receiver,  and  that  the  rubber  company  should  recover  of  the  shoe  company 
$14,856.27  which  the  latter  owed  it,  and  the  costs  of  the  suit  rrom  this  de- 
cree the  shoe  company  appealed. 

J.  E.  Robinson  (Charles  J.  Hughes,  Jr.,  on  the  brief),  for  appellant. 
Henry  T.  Rogers  (Lucius  M.  Cuthbert,  Daniel  B.  Ellis,  and  Pier- 
pont  Fuller,  on  the  brief),  for  appellee. 

Before  SANBORN  and  VAN  DEVANTER,  Circuit  Judges,  and 
PHILIPS,  District  Judge. 

SANBORN,  Circuit  Judge,  after  stating  the  case  as  above,  deliver- 
ed the  opinion  of  the  court. 

Counsel  for  the  appellant  first  assail  the  decree  on  the  ground  thr.t, 
by  filing  the  replication  after  its  exception  to  the  defense  that  the 
complainant  had  been  doing  business  in  the  state  of  Colorado  with- 
out a  license  was  overruled,  the  complainant  estopped  itself  from 
again  questioning  the  sufficiency  of  that  defense.  This  is  not  a  case 
in  which  complainant  waived  its  objections  to  the  answer  by  failing 
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to  file  any  exception  to  it  (Story's  Equity  Pleading  [10th  Ed.]  §  877; 
Slater  v.  Maxwell,  73  U.  S.  268,  275,  18  L.  Ed.  796;  Hughes  v.  Blake, 
6  Wheat.  463,  472,  5  L.  Ed.  303 ;  Farley  v.  Kittson,  120  U.  S.  303, 
314,  7  Sup.  Ct.  534,  30  L.  Ed.  684) ;  and,  even  if  it  were,  the  facts 
alleged  therein,  if  proved,  would  avail  the  defendant,  under  equity 
rule  No.  33,  only  so  far  as  m  law  and  equity  they  ought  to  avail  it.  In 
the  national  courts  the  complainant  in  equity  does  not  waive  any  sub- 
stantial insufficiency  of  the  facts  set  forth  in  a  plea  or  answer  to  con- 
stitute a  defense  by  filing  a  replication  and  taking  the  proofs.  Pearce 
V.  Rice,  142  U.  S.  28,  42,  12  Sup.  Ct.  130,  35  L.  Ed.  925 ;  Green  v. 
Bogue,  158  U.  S.  478,  500,  15  Sup.  Ct.  975,  39  L.  Ed.  1061;  Soder- 
berg  V.  Armstrong  (C.  C.)  116  Fed.  709. 

The  second  and  chief  objection  of  counsel  to  the  decree  is  that  the 
contracts  of  factorage  were  illegal,  and  therefore  void,  because  the 
complainant  was  a  foreign  corporation,  and  it  carried  on  business  in 
the  state  of  Colorado  without  a  license  in  violation  of  the  statutes  of 
that  state.  The  contract  of  January,  1903,  when  reduced  to  its  lowest 
terms,  was  that  for  one  year  the  complainant  would  send  on  the  or- 
ders of  the  defendant  from  its  factory  and  warehouse  in  Eastern 
states  shoes,  boots,  and  rubber  goods  to  the  shoe  company  in  Colorado, 
that  the  latter  would  make  such  advances  to  the  complainant  as  it 
requested  and  would  conduct  the  business  and  pay  all  the  expenses 
of  selling  the  goods  for  the  factorage  or  commission,  which  consisted 
of  the  difference  between  the  agreed  prices  between  the  parties  to 
the  contracts  and  the  selling  prices  to  the  purchasers'  from  the  factor. 
The  question  has  been  exhaustively  argued  whether  this  was  a  con- 
tract for  a  conditional  sale  or  a  contract  of  agency.  It  did  not  evi- 
dence a  conditional  sale,  because  there  was  no  obligation  of  the  rub- 
ber company  to  transfer  the  title  to  the  shoe  company  for  an  agreed 
price,  and  no  obligation  of  the  shoe  company  to  pay  an  agreed  price 
for  the  goods.  There  was  no  vendor  or  vendee  named  in  the  agree- 
ment. It  was  a  contract  of  bailment  for  sale,  not  a  contract  of  sale. 
In  re  Columbus  Buggy  Co.,  143  Fed.  859,  74  C.  C.  A.  611.  It  was  a 
contract  of  factorage.  The  supplemental  contract  of  October,  1903, 
relieved  the  factor  of  making  advances  and  bound  it  to  guarantee  pay- 
ment for  the  goods  it  sold.  It  transformed  the  factor  into  a  del 
credere  factor.    Were  these  contracts  illegal  and  void? 

The  Constitution  and  the  statutes  of  Colorado  by  their  terms  pro- 
hibit any  foreign  corporation  from  doing  any  business,  exercising 
any  corporate  power,  acquiring  or  holding  any  property,  or  prosecut- 
ing or  defending  any  suit  in  the  state,  unless  it  has  first  filed  with  the 
Secretary  of  State  a  certificate  of  its  incorporation,  a  written  appoint- 
ment of  an  agent  in  the  state  to  accept  service  of  process,  and  a  writ- 
ten specification  of  a  principal  place  of  business  in  the  state,  has  paid 
to  the  Secretary  of  State  $30  for  its  first  $50,000  and  50  cents  for 
each  additional  $1,000  of  its  capital  stock,  a  fee  of  $5,  and  numerous 
other  fees  for  filing  papers  and  issuing  his  certificate,  and  has  paid  to 
the  Auditor  of  the  State  an  annual  license  fee  of  2  cents  for  each 
$1,000  of  its  capital  stock.  Const.  Colo.  art.  15,  §  10;  1  Mills' 
Ann.  St  §§  499,  500;    Sess.  Laws  Colo.  1901,  p.  121,  c-  52,  §  10; 
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Sess.  Laws  1902,  p.  73,  c.  3,  §  64.  The  statutes  of  Colorado  further 
provide  that  a  failure  to  file  this  certificate  of  incorporation  shall  ren- 
der each  officer,  agent,  and  stockholder  of  the  foreign  corporation  li- 
able for  all  contracts  made  in  Colorado  while  it  is  in  default  (1  Mills' 
Ann.  St.  §  501),  and  that  a  failure  to  pay  the  annual  license  tax  shall 
deprive  the  corporation  absolutely  of  all  rights  and  privileges  to  do 
business  in  the  state,  and  shall  constitute  an  absolute  defense  to  all 
actions,  suits,  and  proceedings  in  law  or  equity  brought  by  the  cor- 
poration in  any  court  of  competent  jurisdiction  within  the  limits  of 
the  state,  until  the  tax  is  paid.  Sess.  Laws  Colo.  1902,  p.  74,  c.  3,  § 
66.  It  is  obvious  that  by  the  literal  terms  of  this  Constitution  and 
these  statutes  no  foreign  corporation  may  lawfully  exercise  any  cor- 
porate power,  maintain  any  suit  in  any  state  or  federal  court,  or  do 
any  business  of  any  kind  whatever  in  the  state  of  Colorado,  unless  it 
first  pays  the  license  fees  which  that  state  has  prescribed  for  permis- 
sion to  do  business  therein.  Is  this  the  true  meaning  of  this  statute? 
Is  a  contract  by  a  manufacturer  or  owner  of  articles  of  commerce  to 
send  them  from  one  state  to  a  factor  in  another  to  be  sold  by  him  for 
an  agreed  commission  doing  business  in  the  latter  state,  within  the 
true  intent  and  meaning  of  such  laws?  If  a  California  corporation 
ships  a  car  load  of  fruit  to  a  commission  merchant  in  New  York  to 
be  sold  by  him  on  agreed  factorage,  is  the  California  corporation  do- 
ing business  in  New  York  within  the  meaning  of  its  statutes  of  this 
character?  If  it  contracts  to  ship  1,000  car  loads  during  a  year  on 
the  same  terms,  is  it  violating  the  statutes  of  New  York,  unless  it  ob- 
tains a  license  to  do  business  there?  Counsel  for  the  appellant  insist 
that  the  appellee  was  doing  business  in  Colorado  under  these  con- 
tracts, and  that  they  were  void  because  it  thus  violated  the  laws  of 
that  state.  They  quote  and  rely  upon  the  remarks  of  Mr.  Justice 
Field,  in  Paul  v.  Virginia,  8  Wall.  168,  181,  19  L.  Ed.  357,  where  he 
said: 

**Now  a  grant  of  corporate  existence  is  a  grant  of  special  privileges  to  the 
corporators,  enabling  them  to  act  for  certain  designated  purposes  as  a  single 
individual,  and  exempting  them  (unless  otherwise  specially  proTided)  from  in- 
dividual liability.  The  corporation,  being  the  mere  creation  of  local  law^ 
can  have  no  legal  existence  l>eyond  the  limits  of  the  sovereignty  where  creat- 
ed. As  said  by  this  court  in  Bank  of  Augusta  v.  Barle,  13  Pet  519,  10  Lu 
Ed.  274:  *It  must  dwell  in  the  place  of  its  creation,  and  cannot  migrate  to 
another  sovereignty.'  The  recognition  of  its  existence  even  by  other  states, 
and  the  enforcement  of  its  contracts  made  therein,  depend  purely  upon  the 
comity  of  those  states — a  comity  which  is  never  extended  where  the  exist- 
ence of  the  corporation  or  the  exercise  of  its  powers  is  prejudicial  to  their 
interests  or  repugnant  to  their  policy.  Having  no  absolute  right  of  recogni- 
tion in  other  states,  but  depending  for  such  recognition  and  the  enforcement 
of  its  contracts  upon  their  assent,  it  follows,  as  a  matter  of  course,  that  such 
assent  may  be  granted  upon  such  terms  and  conditions  as  those  states  may 
think  proper  to  impose.  They  may  exclude  the  foreign  corporation  entirely, 
they  may  restrict  its  business  to  particular  localities,  or  they  may  exact  such 
security  for  the  performance  of  its  contracts  with  their  citizens  as  in  their 
judgment  will  best  promote  the  public  Interest  The  whole  matter  rests  in 
their  discretion." 

From  the  statements  in  this  quotation,  counsel  argued  that  the  power 
and  purpose  of  the  state  of  Colorado  were  unrestricted,  and  that  a  for- 
eign corporation  cannot  lawfully  exercise  any  corporate  power  or  da 
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any  business  whatever  in  the  state  of  Colorado  without  a  compliance 
with  the  requirements  of  its  statutes.  But  the  contention  fails  to 
give  due  weight  to  the  Constitution  of  the  United  States,  to  the  opin- 
ions of  the  Supreme  Court  which  have  construed  it,  and  to  the  actual 
decision  in  Paul  v.  Virginia.  In  that  case  Paul  had  been  convicted 
of  delivering  an  insurance  policy  as  agent  of  a  foreign  corporation  in 
violation  of  the  laws  of  the  state  of  Virginia,  which  prescribed  the 
terms  on  which  such  corporations  might  do  business  in  the  state.  He 
insisted  that  these  laws  were  unconstitutional,  because  they  deprived 
the  foreign  corporation  of  the  privileges  and  immunities  of  the  citi- 
zens of  the  several  states,  and  because  they  constituted  a  regulation  of 
commerce  among  the  states.  The  Supreme  Court  decided  that  a  for- 
eign corporation  was  not  a  citizen,  within  the  true  intent  of  the  clause 
of  the  Constitution  which  declares  that  "the  citizens  of  each  state  shall 
be  entitled  to  all  the  privileges  and  immunities  of  citizens  in  the  sev- 
eral states"  (8  Wall.  177-180,  19  L.  Ed.  357);  that  such  a  corporation 
was  within  the  provision  of  the  Constitution  that  Congress  shall  have 
power  "to  regulate  commerce  with  foreign  nations  and  among  the 
several  states,"  but  that  an  issue  of  a  policy  of  insurance  was  not  a 
transaction  of  commerce.  "It  is  undoubtedly  true,  as  stated  by  coun- 
sel," said  the  court,  "that  the  power  conferred  upon  Congress  to  reg- 
ulate commerce  includes  as  well  commerce  carried  on  by  corporations 
as  commerce  carried  on  by  individuals.  *  *  *  The  language  of 
the  grant  makes  no  reference  to  the  instrumentalities  by  which  com- 
merce may  be  carried  on.  It  is  general,  and  includes  alike  commerce 
by  individuals,  partnerships,  associations,  and  corporations."  8  Wall. 
182,  183,  19  L.  Ed.  357. 

In  Pensacola  Telegraph  Company  v.  Western  Union  Telegraph 
Company,  96  U.  S.  1,  8,  24  L.  Ed.  708,  the  state  of  Florida  had  grant- 
ed to  the  Pensacola  Telegraph  Company  the  exclusive  right  to  estab- 
lish and  maintain  lines  of  electric  telegraph  in  certain  counties  of  the 
state,  and  the  Western  Union  Telegraph  Company,  a  foreign  corpo- 
ration, sought  to  erect  a  line  of  telegraph  therein.  Chief  Justice  Waite 
opened  the  opinion  of  the  court  in  that  case  in  these  words : 

**Congre8S  has  power  *to  regulate  commerce  with  foreign  nations  and  among 
the  several  states'  (Const  art  1,  §  8,  par.  3)  and  *to  establish  post  offices  and 
post  roads*  (Id.  par.  7).  The  Constitution  of  the  United  States  and  the  laws 
made  in  pursuance  thereof  are  the  supreme  law  of  the  land.  A  law  of  CJon- 
gress  made  in  pursuance  of  the  (Constitution  suspends  and  overrides  all  state 
statutes  with  which  it  is  in  conflict.  Since  the  case  of  Gibbons  v.  Ogden,  9 
Wheat.  1,  6  L.  Ed.  23,  it  has  never  been  doubted  that  commercial  intercourse 
is  the  element  of  commerce  which  c^mes  within  the  regulating  power  of  Cou- 


And  he  announced  the  unanimous  opinion  of  the  court  that  the 
grant  of  the  exclusive  right  by  the  state  of  Florida  to  the  Pensacola 
(Company,  and  its  attempt  thereby  to  exclude  the  foreign  corporation 
from  certain  portions  of  the  state,  were  futile.  Of  the  case  of  Paul 
V.  Virginia  he  said : 

"We  are  aware  that  In  Paul  v.  Virginia,  8  Wall.  1G8,  19  L.  Ed.  357,  this  court 
decided  that  a  state  might  exclude  the  corporation  of  another  state  from  its 
jurisdiction,  and  that  corporations  are  not  within  the  clause  of  the  Ck)nstitu- 
tton  which  declares  that  *the  citizens  of  each  state  shall  be  entitled  to  ail 
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privileges  and  immunities  of  citizens  in  the  several  states.'  Article  4,  §  2» 
That  was  not,  however,  the  case  of  a  corporation  engaged  in  interstate  com- 
merce; and  enough  was  said  by  the  court  to  show  that,  if  it  had  been,  very 
different  questions  would  have  been  presented." 

In  Cooper  Manufacturing  Company  v.  Ferguson,  113  U.  S.  727, 
5  Sup.  Ct.  739,  28  L.  Ed.  1137,  a  corporation  of  the  state  of  Ohio,  in 
the  face  of  the  constitutional  and  statutory  prohibition  against  doing 
business  in  Colorado,  without  filing  its  certificate  of  incorporation,  ap- 
pointing its  agent  for  service,  and  specifying  its  principal  place  of  busi- 
ness in  that  state,  made  a  contract  in  the  state  of  Colorado,  with  citi- 
zens of  that  state,  to  sell  and  deliver  to  them  in  Ohio  a  steam  engine 
and  other  machinery  for  an  agreed  price.  The  purchasers  refused 
to  pay  the  price,  and  pleaded  in  answer  to  an  action  for  it  the  invalid- 
ity of  the  contract,  because  the  Ohio  corporation  had  failed  to  comply 
with  the  qualifying  statute,  and  the  court  dismissed  the  action.  The 
Supreme  Court  reversed  that  judgment.  It  held  that  the  Constitu- 
tion and  the  statutes  of  Colorado  could  not  be  so  literally  construed 
as  to  prohibit  a  single  act  of  business  within  the  state,  and  added : 

**So  it  is  clear  that  the  statute  cannot  be  construed  to  Impose  upon  a  foreign 
corporation  limitations  of  its  right  to  make  contracts  in  the  state  for  carry- 
ing on  commerce  between  the  states,  for  that  would  make  the  act  an  invasion 
of  the  exclusive  right  of  Congress  to  regulate  commerce  among  the  several 
states." 

Mr.  Justice  Matthews  and  Mr.  Justice  Blatchford  delivered  a  con- 
curring opinion  (pages  736,  737,  of  113  U.  S.  page  742  of  5  Sup. 
Ct.  [28  L.  Ed.  1137]),  in  which  they  announced  the  rule  upon  this 
subject  which  has  ever  since  prevailed  in  that  court.    They  said  : 

"In  the  present  case,  the  construction  claimed  for  the  CJonstltution  of  Colo- 
rado and  the  statute  of  that  state  passed  in  execution  of  it  cannot  be  extended 
to  prevent  the  plaintiff  in  error,  a  corporation  of  another  state,  from  transact- 
ing any  business  in  Colorado  which  of  Itself  Is  commerce.  The  transaction 
in  question  was  clearly  of  that  character.  It  was  the  making  of  a  contract 
in  Colorado  to  manufacture  certain  machinery  in  Ohio,  to  be  there  delivered 
for  transportation  to  the  purchasers  in  Colorado.  That  was  commerce;  and 
to  prohibit  it,  except  upon  conditions,  is  to  regulate  commerce  between  Colo- 
rado and  Ohio,  which  is  within  the  exclusive  province  of  Congress.  It  is  quite 
competent,  no  doubt,  for  Colorado  to  prohibit  a  foreign  corporation  from  ac- 
quiring a  domicile  in  that  state,  and  to  prohibit  it  from  carrying  on  within 
that  state  its  business  of  manufacturing  machinery.  But  it  cannot  prohibit 
it  from  selling  In  Colorado,  by  contracts  made  there,  Its  machinery  manu- 
factured elsewhere,  for  that  would  be  to  regulate  commerce  between  the 
states.*' 

In  Pembina  Mining  Company  v.  Pennsylvania,  125  U.  S.  181,  190, 
8  Sup.  Ct.  737,  741,  31  L.  Ed.  650,  the  Supreme  Court  held  that  a 
state  might  exact  a  license  fee  for  allowing  a  corporation,  which  was 
not  engaged  in  interstate  or  foreign  commerce,  to  maintain  an  office 
for  its  officers,  stockholders,  agents,  and  employes,  but  added  that  the 
power  to  exclude  a  foreign  corporation  from  doing  business  within 
its  limits,  or  to  exact  conditions  for  allowing  it  so  to  do,  or  for  allow- 
ing it  to  hire  offices  therein  did  not  exist,  "where  the  corporation  is 
in  the  employ  of  the  federal  government,  or  where  its  business  is 
strictly  commerce,  interstate  or  foreign.     The  control  of  such  com- 
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merce,  being  in  the  federal  government,  is  not  to  be  restricted  by  state 
authority/* 

In  Fritts  v.  Palmer,  132  U.  S.  282,  283,  10  Sup.  Ct.  93,  33  L.  Ed. 
317,  a  foreign  corporation  which  was  not  engaged  in  commerce  pur- 
chased, took,  and  conveyed  a  title  to  real  estate  in  Colorado  without 
filing  the  certificate  of  incorporation  and  appointments  required  by 
the  Constitution  and  statutes  of  that  state,  and  the  Supreme  Court  sus- 
tained the  title  upon  the  ground  that  the  only  penalty  for  the  viola- 
tion of  the  statutes  was  tiie  liability  of  the  ofiicers  and  stockholders 
imposed  in  such  cases. 

In  Lyng  v.  Michigan,  135  U.  S.  161,  166,  10  Sup.  Ct.  725,  726,  34 
L.  Ed.  150,  the  state  of  Michigan  imposed  an  annual  tax  of  $300  up- 
on the  business  of  selling  brewed  or  malt  liquors.  Citizens  of  Wis- 
consin were  engaged  in  manufacturing  such  liquors  at  Green  Bay,  in 
that  state.  They  owned  a  warehouse  at  Iron  River,  in  the  state  of 
^Michigan,  to  which  they  shipped  and  in  which  they  stored  their  liquor 
for  sale  in  the  original  packages,  and  they  employed  Lyng  as  their 
agent  to  sell  it  there.  Neither  they  nor  their  agent  paid  the  tax ;  but 
he  sold  the  liquor,  and  was  arrested  and  convicted  for  a  violation  of 
the  law.  The  Supreme  Court  reversed  the  conviction,  citing  Le  Loup 
V.  Mobile,  127  U.  S.  640,  648,  8  Sup.  Ct.  1380,  32  L.  Ed.  311,  and 
Bowman  v.  Chicago  &  Northwestern  Railway,  125  U.  S.  465,  8  Sup. 
Ct.  689,  31  L.  Ed.  700,  and  said: 

**We  have  repeatedly  held  that  no  state  has  the  right  to  lay  a  tax  on  in- 
terstate commerce  in  any  form,  whether  by  way  of  duties  laid  on  the  trans- 
portation of  subjects  of  that  commerce,  or  on  the  receipts  derived  from  that 
transportation,  or  on  the  occupation  or  business  of  carrying  it  on,  for  the  rea- 
son that  flfuch  taxation  is  a  burden  on  that  commerce,  and  amounts  to  a  regu- 
lation of  it,  which  belongs  solely  to  Congress." 

In  Norfolk  &  Western  R.  R.  Co.  v.  Pennsylvania,  136  U.  S.  114, 
115,  118,  120,  10  Sup.  Ct.  958,  960,  34  L.  Ed.  394,  the  state  of  Perin- 
sylvania  had  prohibited  every  foreign  corporation,  except  insurance 
companies,  which  did  not  invest  and  use  its  capital  in  that  common- 
wealth, from  having  any  office  or  offices  in  that  state,  unless  it  paid  an 
annual  tax  or  license  fee  of  one-fourth  of  a  mill  upon  each  dollar  of  its 
authorized  capital  to  the  auditor  of  the  state.  The  Norfolk  &  Western 
Railroad  Company  was  a  foreign  corporation.  It  had  no  railroad,  and 
with  trifling  exceptions  no  capital,  in  the  state  of  Pennsylvania ;  but  its 
line  of  railroad  in  Virginia  and  West  Virginia  connected  with  other 
railroads,  so  that  it  formed  a  link  in  a  through  line  of  railroad  over 
which,  as  a  part  of  the  business  thereof,  freight  and  passengers  were 
carried  into  and  out  of  the  state.  It  had  offices  in  Pennsylvania  for 
the  use  of  its  officers,  stockholders,  agents,  and  employes.  The  Au- 
ditor assessed  the  annual  tax  upon  it,  and  the  state  recovered  a  judg- 
ment therefor,  which  was  affirmed  by  the  Supreme  Court  of  Penn- 
sylvania. The  Supreme  Court  of  the  United  States  reversed  that 
judgment  and  said: 

"It  is  well  settled  by  numerous  decisions  of  this  court  that  a  state  cannot, 
under  the  guise  of  a  license  tax,  exclude  from  its  Jurisdiction  a  foreign  corpo- 
ration engaged  in  interstate  commerce,  or  impose  any  burden  upon  such  com- 
merce within  its  limits.    •    •    •    One  of  the  terms  of  the  contract  by  which 
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the  plaintiff  in  error  became  a  linlL  in  tlie  througli  line  of  road  referred  to  in 
the  findings  of  fact  provided  that  'it  shall  be  the  duty  of  each  initial  road, 
member  of  the  line,  to  solicit  and  procure  traffic  for  the  Great  Southern  De- 
spatch [the  name  of  said  through  line]  at  its  own  proper  cost  and  exp^ise.' 
Again,  the  plaintiff  in  error  does  not  exercise,  or  seek  to  exercise,  in  Pennsyl- 
vania any  privilege  or  franchise  not  immediately  connected  with  interstate 
commerce  and  required  for  the  purposes  thereof.  Before  establishing  its  office 
in  Philadelphia  it  obtained  from  the  Secretary  of  the  Gonmionwealth  the 
certificate  required  by  the  act  of  the  state  Legislature  of  1874  enabling  it  to 
maintain  an  office  In  the  state.  That  office  was  maintained  because  of  the 
necessities  of  the  interstate  business  of  the  company,  and  for  no  other  pur- 
pose. A  tax  upon  it  was,  therefore,  a  tax  upon  one  of  the  means  or  instru- 
mentalities of  the  company's  interstate  commerce,  and  as  such  was  in  violation 
of  the  commercial  clause  of  the  Ck>nstitution  of  the  United  States.  Gloucester 
Ferry  C5o.  v.  Pennsylvania,  114  U.  S.  196,  5  Sup.  Ct  826,  29  L.  Ed.  158;  Phila- 
delphia Steamship  C5o.  v.  Pennsylvania,  122  U.  S.  326,  7  Sup.  Ct  1118.  30  L. 
Ed.  1200,  and  cases  cited;  McCall  v.  California,  136  U.  S.  104,  10  Sup.  Ct  881, 
34  L.  Ed.  392." 

In  Crutcher  v.  Kentucky,  141  U.  S.  47,  57-59,  11  Sup.  Ct.  851,  853, 
854,  35  L.  Ed.  649,  the  Legislature  of  that  state  had  prohibited  any 
agent  of  a  foreign  express  company  from  doing  business  in  the  state 
unless  the  express  company  first  filed  with  the  Auditor  of  the  State  a 
statement  of  its  articles  of  association  and  satisfactory  evidence  that 
it  had  $150,000  invested  in  some  safe  dividend  paying  stock  and  had 
paid  to  the  Auditor  of  State  fees  to  the  amount  of  $20.  Crutcher,  the 
agent  of  a  foreign  corporation  which  was  engaged  in  both  interstate 
and  intrastate  commerce  in  Kentucky,  was  convicted  and  fined  for  a 
violation  of  this  statute,  and  his  conviction  was  affirmed  by  the  Su- 
preme Court  of  the  state.  But  the  Supreme  Court  of  the  United  States 
reversed  that  conviction,  and  held  that  the  state  statute  was  unconsti- 
tutional and  void,  with  declarations  of  the  law  which  bear  with  com- 
pelling force  upon  the  issue  in  this  case.    It  said : 

"If  a  partnership  firm  of  individuals  should  undertake  to  carry  on  the  busi- 
ness of  interstate  commerce  between  Kentucky  and  other  states,  it  would  not 
be  within  the  province  of  the  state  Legislature  to  exact  conditions  on  which 
they  should  carry  on  their  business,  nor  to  require  them  to  take  out  a  license 
therefor.  To  carry  on  interstate  commerce  is  not  a  franchise  or  a  privilege 
granted  by  the  state.  It  is  a  right  which  every  citizen  of  the  United  States 
is  entitled  to  exercise  under  the  Constftution  and  laws  of  the  United  States; 
and  the  accession  of  mere  corporate  facilities,  as  a  matter  of  conv«ii«ice  In 
carrying  on  their  business,  cannot  have  the  effect  of  depriving  them  of  such 
right,  unless  Congress  should  see  fit  to  interpose  some  contrary  regulation  on 
the  subject  It  has  frequently  been  laid  down  by  this  court  that  the  power 
of  Congress  over  interstate  commerce  is  as  absolute  as  it  is  over  foreign  com- 
merce. Would  any  one  pretend  that  a  state  Legislature  could  prohibit  a 
foreign  corporation — an  English  or  a  French  transportation  company,  for  ex- 
ample— from  coming  into  its  borders  and  landing  goods  and  passengers  at  its 
wharves,  and  soliciting  goods  and  passengers  for  a  return  voyage,  without  first 
obtaining  a  license  from  some  state  officer,  and  filing  a  sworn  statement  as  to 
the  amount  of  its  capital  stock  paid  in?  And  why  not?  Evidently  because 
the  matter  Is  not  within  the  province  of  state  legislation,  but  within  that  of 
national  legislation.  ♦  ♦  ♦  And  the  same  thing  is  exactly  true  with  re- 
gard to  interstate  commerce  as  it  is  with  regard  to  foreign  commerce.  •  •  ♦ 
We  do  not  think  that  the  difficulty  is  at  all  obviated  by  the  fact  that  the 
express  company,  as  incidental  to  its  main  business  (which  is  to  carry  goods 
between  different  states),  does  also  some  local  business  by  carrying  goods  from 
one  point  to  another  within  the  state  of  Kentucky.  This  is,  probably,  quite  as 
much  for  the  accommodation  of  the  people  of  that  state  as  for  the  advantage 
of  the  company.    But,  whether  so  or  not,  it  does  not  obviate  the  objection 
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that  the  regulations  as  to  license  and  capital  stock  are  imposed  as  conditions 
on  the  company's  carrying  on  the  business  of  interstate  commerce,  which 
was  manifestly  the  principal  object  of  its  organization.  These  regulations  are 
clearly  a  burden  and  a  restriction  upon  that  commerce.  Whether  intended  as 
such,  or  not,  they  operate  as  such." 

In  Horn  Silver  Mining  Company  v.  New  York  State,  143  U.  S.  305, 
315,  12  Sup.  Ct.  403,  405,  36  L.  Ed.  164,  a  corporation  of  Utah,  which 
alleged  in  its  answer  that  it  was  a  manufacturing  corporation  carry- 
ing on  manufactures  in  the  state  of  New  York,  and  which  was  found 
by  the  coiuts  to  have  been  engaged  in  business  independently  of  inter- 
state commerce,  was  held  to  be  subject  to  a  franchise  tax  levied  upon 
all  corporations,  domf^stic  and  foreign,  by  a  law  of  the  state  of  New 
York.  But  Justice  Field,  who  delivered  the  opinion  of  the  court  in 
that  case  and  also  in  Paul  v.  Virginia,  after  quoting  the  unrestricted 
terms  he  used  in  the  latter  case,  declared  that  two  qualifications  or  ex- 
ceptions to  the  power  of  a  state  to  destroy  or  limit  the  right  of  a  for- 
eign corporation  to  do  business  within  its  limits  had  been  established — 
one,  tliat  it  could  not  exclude  or  condition  the  right  of  a  foreign  corpo- 
ration to  transact  the  business  of  interstate  or  foreign  commerce  within 
its  borders;  and  another,  that  it  could  not  exclude  or  condition  the 
right  of  such  a  corporation  to  do  business  in  the  state  when  it  was  in 
the  employ  of  the  general  government. 

In  Osborne  v.  Florida,  164  U.  S.  650,  655,  17  Sup.  Ct.  214,  41  L. 
Ed.  586,  the  Supreme  Court  of  that  state  held  that  one  of  its  statutes, 
which  imposed  a  license  fee  upon  all  express  companies  doing  business 
in  the  state,  did  not  apply  to  or  affect  in  any  manner  the  business  of  a 
company  which  was  interstate  in  its  character,  and  that,  so  long  as  an 
express  company  confined  its  operations  to  interstate  or  foreign  ccwn- 
merce,  it  was  wholly  exempt  from  this  statute,  and  the  Supreme  Court 
sustained  that  decision,  and  in  reviewing  Crutcher  v.  Kentucky,  141  U. 
S.  47,  11  Sup.  Ct.  851,  35  L.  Ed.  649,  made  these  remarks  which  are 
pertinent  to  the  Colorado  Constitution  and  statutes  here  under  consid- 
eration : 

*rrhe  statute  herein  differs  from  the  cases  where  statutes  upon  this  subject 
have  been  held  void,  because  in  those  cases  the  statutes  proliiblted  the  doing 
of  any  business  in  the  state  whatever,  unless  upon  the  payment  of  a  fee  or 
tax.  It  was  said  as  to  those  cases  that,  as  the  law  made  the  payment  of  the 
fee  or  the  obtaining  of  the  license  a  condition  to  the  right  to  do  any  business 
whatever,  whether  interstate  or  purely  local,  it  was  on  that  account  a  regula- 
tion of  interstate  commerce,  and  therefore  void.  Here,  however,  under  the 
construction  as  given  by  the  state  court,  the  company  suffers  no  harm  from 
tiie  provisions  of  the  statute.  It  can  conduct  its  interstate  business  without 
paying  the  slightest  heed  to  the  act,  because  it  does  not  apply  to  or  in  any 
degree  affect  the  company  in  regard  to  that  portion  of  its  business  which  it 
has  the  right  to  conduct  without  regulation  from  the  state.  The  company  in 
this  case  need  take  out  no  license  and  pay  no  tax  for  doing  interstate  business, 
and  the  statute  is  therefore  valid.*' 

In  Miller  v.  Ammon,  145  U.  S.  421,  422,  12  Sup.  Ct.  884,  36  L.  Ed. 
759,  cited  by  the  appellant,  a  citizen  of  Wisconsin  purchased  of  the 
plaintiff  in  Chicago,  on  credit,  and  the  plaintiff  delivered  to  the  pur- 
chaser in  Chicago,  wine,  in  violation  of  the  ordinance  of  the  city  of 
Chicago,  which  prohibited  such  a  sale  in  that  city  without  a  license,  un- 
der a  penalty  of  from  $50  to  $100.  There  was  no  interstate  commerce 
WC.C.A.— 12 
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in  the  transaction,  and  the  Supreme  Court  held  that  the  liquor  traffic 
was  freighted  with  peril  to  the  general  welfare,  that  the  contract  of 
sale  was  unlawful,  and  that  the  plaintiff  could  not  recover  the  pur- 
chase price. 

In  Missouri,  Kansas  &  Texas  Trust  Company  v.  Krtunseig,  172  U. 
S.  351,  19  Sup.  Ct.  179,  43  L.  Ed.  474,  the  Supreme  Court  of  Minne- 
sota had  held  that  a  statute  of  that  state  which  declared  that,  when- 
ever it  satisfactorily  appeared  to  a  court  that  any  evidence  of  debt  was 
usurious,  the  court  should  declare  it  void,  required  the  court  to  de- 
clare it  void,  without  requiring  the  moneys  borrowed  upon  it  to  be 
repaid,  and  the  Supreme  Court  held  that  this  construction  must  be 
given  to  the  statute  in  a  suit  in  equity  in  the  federal  court,  based  upon 
the  statute.    But  that  court  added : 

"Of  coarse,  these  views  are  not  applicable  to  cases  arising  out  of  inter- 
state commerce,  wbere  the  policy  to  be  enforced  is  federal." 

In  Diamond  Glue  Co.  v.  u.  S.  Glue  Company,  187  U.  S.  611,  23 
Sup.  Ct.  206,  47  L.  Ed.  328,  a  foreign  corporation,  without  qualify- 
ing to  do  business  according  to  the  law  of  the  state  of  Wisconsin,  made 
a  contract  to  supervise  the  plans  for  a  glue  factory  to  be  built  upon  a 
site  in  that  state,  to  manage  the  manufacturing  in  the  factory,  to  oper- 
ate it  for  the  defendant,  and  to  do  various  other  things.  After  the 
factory  had  been  erected  and  put  in  operation,  the  defendant  failed  to 
con^ply  with  some  of  its  terms,  and  the  foreien  corporation  brought  a 
suit  upon  it.  The  Supreme  Court  held  that  the  contract  was  not  for 
the  carrying  on  of  interstate  commerce,  but  for  the  doing  of  a  local 
business  in  the  state  of  Wisconsin,  and  that  it  could  not  be  enforced. 
This  case  is  cited  and  much  relied  upon  by  counsel  for  the  appellant; 
but  it  fails  to  govern  the  issue  here  in  controversy,  because  the  con- 
tract of  the  foreign  corporation  in  that  case  was  to  carry  on  a  local 
business  in  the  state  of  Wisconsin. 

In  Chattanooga  Building  &  Loan  Ass'n  v.  Denson,  189  U.  S. 
408,  23  Sup.  Ct.  630,  47  L.  Ed.  870,  cited  by  appellant,  no  question  of 
interstate  commerce  arose,  and  the  Supreme  Court  followed  the  opinion 
of  the  highest  judicial  tribunal  of  Alabama,  to  the  effect  that  loaning 
money  and  taking  a  mortgage  upon  property  in  that  state  constituted 
doing  business  therein,  and  made  the  note  and  mortgage  void  where 
it  had  been  taken  by  a  foreign  corporation  without  complying  with  the 
qualifying  statute  of  the  state. 

In  Pennsylvania  Lumbermen's  Mutual  Fire  Insurance  Co.  v.  Meyer, 
197  U.  S.  407,  25  Sup.  Ct.  483,  49  L.  Ed.  810,  and  Board  of  Trade  v. 
Hammond  Elevator  Co.,  198  U.  S.  424,  441,  25  Sup.  Ct.  740,  49  L. 
Ed.  1111,  no  question  of  the  regulation  of  interstate  commerce  arose, 
and  the  only  issue  was  whether  the  foreign  corporations  had  been  doing 
business  in  the  state  to  such  an  extent  that  the  service  of  process  upon 
one  of  their  directors  or  agents  therein  was  a  lawful  service  upon  the 
corporation. 

In  Caldwell  v.  North  Carolina,  187  U.  S.  622,  623,  23  Sup.  Ct.  229, 
47  L.  Ed.  336,  an  ordinance  of  the  city  of  Greensboro  prohibited  every 
person  from  engaging  in  the  business  of  selling  or  delivering  picture 
frames,  pictures,  photographs,  or  likenesses  of  flie  human  face,  imless 
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he  first  paid  a  license  tax  of  $10  for  each  year.  A  foreign  corpora- 
tion, without  paying  this  license  tax,  obtained  contracts  for  pictures 
and  frames  through  its  solicitors  in  the  city  of  Greensboro.  It  secured 
rooms  in  a  hotel  in  the  city,  and  shipped  the  pictures  and  frames  from 
Chicago  in  large  and  separate  packages  to  itself  at  Greensboro,  where 
one  of  its  agents  took  the  packages  from  the  railway  freight  station  to 
the  company's  rooms,  broke  them  open,  put  the  pictures  in  their  re- 
spective frames,  and  then  delivered  them  to  the  purchasers.  He  was 
convicted  of  a  violation  of  the  ordinance,  and  the  Supreme  Court  of  the 
state  sustained  his  conviction  on  the  familiar  ground  that  the  ordinance 
made  no  discrimination  between  foreign  and  domestic  corporations,  or 
between  interstate  and  intrastate  commerce.  The  Supreme  Court  an- 
swered this  contention  in  these  words,  quoted  from  an  earlier  opinion : 

"It  Is  strongly  urged,  as  if  it  were  a  material  point  in  the  case,  that  no  dis- 
crimination is  made  between  domestic  and  foreign  drummers — those  of  Ten- 
nessee and  those  of  other  states ;  that  all  are  taxed  alike.  But  that  does  not 
meet  the  difficulty.  Interstate  commerce  cannot  be  taxed  at  all,  even  though 
the  same  amount  of  tax  should  be  laid  cm  domestic  commerce,  or  that  which 
is  carried  on  solely  within  the  state.  This  was  decided  in  the  case  of  The 
State  Freight  Tax,  15  Wall.  232,  21  L.  Ed.  146.  The  negotiation  of  sales  of 
goods  which  are  in  another  state,  for  the  purpose  of  introduciDg  them  into 
the  state  in  which  the  negotiation  is  made.  Is  interstate  commerce.  A  New 
Orleans  merchant  cannot  be  taxed  there  for  ordering  goods  from  London  or 
New  York,  because  in  the  one  case  it  IS  an  act  of  foreign  and  in  the  other 
of  interstate  commerce,  both  of  which  are  subject  to  regulation  by  Congress 
alone." 

It  then  quoted  the  opinion  of  the  Supreme  Court  of  North  Carolina, 
that  the  transaction  was  not  interstate  commerce  because  the  pictures 
and  frames  were  shipped  to  the  foreign  corporation  itself  in  Greens- 
boro, were  taken  to  its  rooms  in  the  hotel,  there  taken  out  of  their  orig- 
inal packages  and  put  together,  and  then  delivered  by  its  agent,  al- 
though it  conceded  that  if  the  pictures  had  been  placed  in  their  frames 
in  Chicago,  and  then  shipped  directly  to  the  purchasers  in  original 
packages,  that  business  might  have  been  interstate  commerce,  and  said : 

**We  are  not  persuaded  by  their  reasoning.  It  seems  to  proceed  upon  two 
propositions:  First,  that  the  pictures  in  question  were  not  completed  before 
they  were  brought  to  Greensboro;  and.  second,  that  the  articles  were  not 
shipped  directly  to  the  purchasers,  but  to  an  agent  of  the  sender  in  Greensboro. 
But  it  certainly  cannot  be  pretended  that,  if  the  pictures  and  the  discon- 
nected frames  had  been  directly  shipped  to  the  purchasers,  the  license  tax 
could  have  been  imposed,  either  on  the  vendor  out  of  the  state,  or  on  the  pur- 
chaser within  the  state.  If  the  pictures  and  the  frames  intended  for  them 
had  been  shipped  directly  to  the  purchasers,  whether  In  the  same  or  separate 
packages,  such  a  transaction  would,  beyond  question,  t>e  interstate  commerce, 
beyond  the  reach  of  the  taxing  power  of  the  state.  It  is  too  plain  for  argu- 
ment that  the  supposed  incomplete  condition  of  articles  of  commerce,  if  ship- 
ped directly  to  the  purchasers,  cannot  subject  them  to  the  license  tax.  ♦  ♦  ♦ 
Nor  does  the  fact  that  these  articles  were  not  shipped  separately  and  directly 
to  each  individual  purchaser,  but  were  sent  to  an  agent  of  the  vendor  at 
Greensboro,  who  delivered  them  to  the  purchasers,  deprive  the  transaction  of 
its  character  as  interstate  commerce.  ♦  ♦  ♦  That  the  articles  were  sent 
as  freight  by  rail,  and  were  received  at  the  railroad  station  by  an  agent  who 
silvered  them  to  the  respective  purchasers,  in  no  wise  changes  the  character 
of  the  commerce  as  interstate.  Transactions  between  manufacturing  com- 
panies in  one  state,  through  agents,  with  citizens  of  another,  constitute  a  large 
part  of  interstate  commerce;  and  for  us  to  hold,  with  the  court  below,  that 
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the  same  articles,  If  sent  by  rail  directly  to  the  purchasers,  are  free  from  state 
taxation,  but,  if  sent  to  an  agent  to  deliver,  are  taxable  through  a  license  tax 
upon  the  agent,  would  evidently  take  a  considerable  portion  of  sudi  traffic  out 
of  the  salutary  protection  of  the  Interstate  commerce  clause  of  the  Constitu- 
tion." 

In  the  light  of  the  foregoing  decisions  there  can  be  no  doubt  that  no 
state  in  the  Union  retains  the  power  to  exclude  a  foreign  corporation 
from,  or  to  condition  pr  burden  its  exercise  of  its  constitutional  right 
to  carry  on  interstate  commerce  in  recognized  staple  articles  of  com- 
merce within  the  limits  of  the  state. 

There  is  yet  another  exception  to  the  power  of  a  state  to  condition 
the  right  of  a  foreign  corporation  to  do  business  within  its  borders.  It 
may  not  limit  that  right  by  requiring  the  corporation,  as  a  condition 
of  doing,  business,  to  waive  or  surrender  its  right  to  a  determination  of 
its  controversies  with  citizens  of  other  states  in  the  national  courts. 

In  Insurance  Company  v.  Morse,  20  Wall.  445,  456,  456,  22  L.  Ed. 
365,  the  state  of  Wisconsin  had  enacted  a  law  which  by  its  terms  condi- 
tioned the  exercise  by  an  insurance  corporation  of  its  right  to  do  busi- 
ness in  the  state  by  requiring  a  contract  on  its  part  not  to  remove  any 
suit  against  it  to  the  federal  court.  The  corporation  made  the  agreement, 
but  subsequently  filed  a  petition  and  gave  a  bond  for  the  removal  of 
the  action  against  it,  brought  by  a  citizen  of  Wisconsin,  from  the 
state  court  to  the  federal  court.  The  court  of  the  state  denied  the  peti- 
tion and  gave  judgment  for  the  plaintiff,  which  was  affirmed  by  the 
Supreme  Court  of  the  state.  The  Supreme  Court  of  the  United  States 
again  quoted  and  qualified  the  broad  statement  of  the  power  of  a 
state  to  exclude  a  foreign  corporation,  found  in  Paul  v.  Virginia,  8 
Wall.  168,  19  L.  Ed.  357.    It  said  of  that  statement: 

*The  general  language  of  the  learned  justice  is  to  be  expounded  with  refer- 
ence to  the  Judgment  before  him." 

Speaking  of  the  case  of  Paul  v.  Virginia,  it  declared  that: 

*lt  had  no  reference  to  the  clause  giving  to  citizens  of  other  states  the  right 
of  litigation  in  the  United  States  courts,  and  certainly  had  no  bearing  upon  the 
right  of  corporations  to  resort  to  those  courts,  or  the  power  of  the  state  to 
limit  and  restrict  such  resort" 

Discussing  the  question  upon  its  merits,  the  opinion  proceeded  in 
this  way: 

"The  Constitution  of  the  United  States  declares  that  the  Judicial  power  of 
the  United  States  shall  extend  to  all  cases  in  law  and  equity  arising  under 
that  Constitution,  the  laws  of  the  United  States,  and  to  the  treaties  made  or 
which  shall  be  made  under  their  authority,  ♦  ♦  ♦  and  to  controversies  be- 
tw^een  a  state  and  citizens  of  another  state  and  between  citizens  of  different 
states.  The  Jurisdiction  of  the  federal  courts  under  this  clause  of  the  Consti- 
tution depends  upon  and  is  regulated  by  the  laws  of  the  United  States.  State 
legislation  cannot  confer  Jurisdiction  upon  the  federal  courts,  nor  can  it  limit 
or  restrict  the  authority  given  by  Congress  in  pursuance  of  the  Constitution. 
This  has  been  held  many  times.  Railway  Company  v.  Whitton,  13  Wall.  270, 
20  L.  E)d.  571 ;  Payne  v.  Hook,  7  Wall.  427,  19  L.  Ed.  260 ;  The  Moses  Taylor. 
4  Wall.  411,  18  L.  Ed.  397,  and  cases  cited.  It  has  also  been  held  many  times 
that  a  corporation  is  a  citizen  of  the  state  by  whidi  it  is  created  and  in  which 
its  principal  place  of  business  is  situate,  so  far  as  that  it  can  sue  and  be 
sued  in  the  federal  courts.  This  court  has  repeatedly  held  that  a  corporation 
was  a  citizen  of  the  state  creating  it,  within  the  clause  of  the  Constitutioa 
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extending  the  Jurisdiction  of  tbe  federal  courts  to  citizens  of  different  states." 
20  Wall.  453,  22  L.  Ed.  365. 

The  Supreme  Court  reversed  the  judgment  below,  and  held  (1) 
that  the  Constitution  of  the  United  States  secured  to  corporations  of 
other  states  the  absolute  right  to  remove  their  cases  into  the  federal 
courts  upon  compliance  with  the  national  statutes,  and  (2)  that  the 
statute  of  Wisconsin  was  an  obstruction  to  that  right,  was  repugnant 
to  the  Constitution  of  the  United  States  and  the  laws  in  pursuance 
thereof,  and  was  illegal  and  void. 

The  question  arose  again  in  Barron  v.  Burnside,  121  U.  S.  186, 
200,  7  Sup.  Ct.  931,  936,  30  L.  Ed.  915,  and  the  former  decision  was 
affirmed.    The  court  said: 

**A8  the  Iowa  statute  makes  the  right  to  a  permit  dependent  upon  the  sur- 
render hy  the  foreign  corporation  of  a  privilege  secured  to  it  by  the  Consti- 
tution and  laws  of  the  United  States,  the  statute  requiring  the  permit  must 
be  held  to  be  void.  •  ♦  ♦  In  all  the  cases  In  which  this  court  has  con- 
sidered tbe  subject  of  the  granting  by  a  state  to  a  foreign  corporation  of  its 
consent  to  the  transaction  of  business  in  the  state,  it  has  uniformly  asserted 
that  no  conditions  can  be  imposed  by  the  state  which  are  repugnant  to  the 
Constitution  and  laws  of  the  United  States/' 

The  review  of  the  decisions  of  the  Supreme  Court  relating  to  the 
power  of  a  state  to  trammel  or  destroy  the  right  of  a  corporation  of 
another  state  to  do  business  within  its  borders  in  which  we  have  in- 
dulged may  have  been  tedious ;  but  it  may  be  profitable,  if  it  serve  to 
correct  the  erroneous  view  that  such  a  corporation  has  no  such  right, 
and  that  all  its  powers  and  privileges  without  the  limits  of  the  state 
of  its  creation  are  at  the  mercy  of  any  state  in  which  it  attempts  to  do 
business.  It  is  not  now,  and  it  never  has  been,  the  law  that  no  cor- 
poration of  one  state  has  any  absolute  right  of  recognition  in  other 
states,  or  that  other  states  may  exclude  all  the  corporations  of  any 
state  from  doing  any  business  within  them,  or  that  they  may  condi- 
tion their  transaction  of  such  business  by  such  terms  as  they  may 
think  proper  to  impose. 

The  Constitution  of  the  United  States  and  the  acts  of  Congress  jn 
pursuance  thereof  are  the  supreme  law  of  the  land.  Under  that  Consti- 
tution and  those  laws  a  corporation  of  one  state  has  at  least  three  abso- 
lute rights  which  it  may  freely  exercise  in  every  other  state  in  the 
Union,  without  let  or  hindrance  from  its  legislation,  or  action : 

(1)  Every  corporation,  empowered  to  engage  in  interstate  commerce 
by  the  state  in  which  it  is  created,  may  carry  on  interstate  commerce 
in  every  state  in  the  Union,  free  of  every  prohibition  and  condition 
imposed  by  the  latter.  Pensacola  Telegraph  Company  v.  Western 
Union  Telegraph  Company,  96  U.  S.  1,  8,  24  L.  Ed.  708;  Cooper 
Manufacturing  Company  v.  Ferguson,  113  U.  S.  727,  736,  737,  5 
Sup.  Ct.  739,  28  L.  Ed.  1137;  Pembina  Silver  Mining  Company  v. 
Pennsylvania,  125  U.  S.  181,  190,  8  Sup.  Ct.  737,  31  L.  Ed.  650; 
Lyng  V.  Michigan,  135  U.  S.  161,  166,  10  Sup.  Ct.  725,  34  L.  Ed. 
150;  Norfolk,  etc.,  Rv.  Co.  v.  Pennsylvania,  136  U.  S.  114,  115,  118, 
120,  10  Sup.  Ct.  958,' 34  L.  Ed.  394;  Crutcher  v.  Kentucky,  141  U. 
S.  47,  57,  59,  11  Sup.  Ct.  851,  35  L.  Ed.  649;  Horn  Silver  Mining 
Company  v.  New  York,  143  U.  S.  305,  315,  12  Sup.  Ct.  403,  36  L. 
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Ed.  164;  Osborne  v.  Florida,  164  U.  S.  650,  655,  656,  17  Sup.  Ct. 
214,  41  L.  Ed.  586;  Missouri,  K.  &  T.  Trust  Co.  v.  Krumseig,  172 
U.  S.  351,  19  Sup.  Ct.  179,  43  L.  Ed.  474;  Caldwell  v.  North  Caro- 
lina, 187  U.  S.  622,  623,  23  Sup.  Ct.  229,  47  L.  Ed.  336. 

(2)  Every  corporation  of  any  state  in  the  employ  of  thz  United 
States  has  the  right  to  exercise  the  necessary  corporate  powers  and 
to  transact  the  business  requisite  to  discharge  the  duties  of  that  em- 
ployment in  every  other  state  in  the  Union  without  permission  grant- 
ed, or  conditions  imposed  by  the  latter.  Pembina  Mining  Co.  v. 
Pennsylvania,  125  U.  S.  181,  186,  8  Sup.  Ct.  737,  31  L.  Ed.  650; 
Horn  Silver  Mining  Co.  v.  New  York,  143  U.  S.  305,  315,  12  Sup. 
Ct.  403,  36  L.  Ed.  164. 

(3)  Every  corporation  of  each  state  has  the  absolute  right  to  in- 
stitute and  maintain  in  the  federal  courts,  and  to  remove  to  those 
courts  for  trial  and  decision,  its  suits  in  every  other  state,  in  the  cases 
and  on  the  terms  prescribed  by  the  acts  ci  Congress.  Insurance  Com- 
pany V.  Morse,  87  U.  S.  445,  453,  456,  22  L.  Ed.  365;  Barron  v.  Bum- 
side,  121  U.  S.  186,  200,  7  Sup.  Ct.  931,  30  L.  Ed.  915. 

Every  law  of  a  state  which  attempts  to  destroy  these  rights  or  to 
burden  their  exercise  is  violative  of  the  Constitution  of  the  United 
States  and  void.  The  Constitution  and  statutes  of  Colorado  pro- 
hibit every  foreign  corporation  from  doing  business  and  from  exer- 
cising any  corporate  power  in  that  state  until  it  pays  the  fees  and  the 
annual  license  tax  and  complies  with  the  other  requirements  of  its 
statutes.  The  result  is  that  in  so  far  as  this  Constitution  and  these 
statutes  forbid  or  obstruct  the  exercise  by  a  foreign  corporation  of 
it  right  to  use  the  necessary  corporate  powers  to  carry  on  interstate 
commerce  and  to  maintain  and  defend  its  suits  in  the  federal  courts, 
they  are  repugnant  to  the  Constitution  and  laws  of  the  nation  and 
ineffective. 

We  come,  then,  to  the  question:  Were  the  contracts  in  suit  trans- 
actions of  interstate  commerce?  The  contract  of  January,  1903,  was 
made  in  New  York,  and  that  of  October,  1903,  in  Colorado ;  but  the 
place  of  their  execution  is  immaterial  here,  because  the  right  of  the 
rubber  company  was  as  absolute  to  make  and  to  perform  a  contract 
of  interstate  commerce  in  Colorado  as  in  New  Jersey. 

The  contention  that  the  rubber  goods  ceased  to  be  articles  of  inter- 
state commerce,  and  became  a  part  of  the  mass  of  the  property  in  the 
state,  upon  their  delivery  to  the  consignee,  is  likewise  immaterial.  The 
soundness  of  this  contention  is  not  conceded.  But,  if  it  were,  neither 
that  concession  nor  the  numerous  authorities  upon  the  taxation  of  prop- 
erty in  the  state  would  be  either  decisive  or  persuasive  here,  for  the 
question  is,  not  whether  or  not  the  goods  were  taxable  within  the  state, 
but  whether  or  not  the  state  could  lawfully  prohibit  their  importation 
and  annul  all  contracts  therefor.  If  a  part  of  the  goods  or  of  the  busi- 
ness of  the  rubber  company  has  been  or  is  within  the  state  of  Colorado, 
there  are  adequate  methods  of  taxing  it,  without  restraining  or  prohib- 
iting its  interstate  commerce,  and  that  fact  furnishes  no  support  for 
such  a  prohibition.  Le  Loup  v.  Port  of  Mobile,  127  U.  S.  640,  647,  8 
Sup.  Ct.  1380,  32  L.  Ed.  311 ;  Crutcher  v.  Kentucky,  141  U.  S.  47,  59, 
11  Sup.  Ct.  851,  35  L.  Ed.  649. 
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Nor  is  the  fact  that  these  contracts  did  not  evidence  sales  of  the 
goods  determinative  of  this  question.  A  sale  is  not  the  test  of  inter- 
state commerce.  All  sales  of  sound  articles  of  comrtierce,  which  neces- 
sitate the  transportation  of  the  goods  sold  from  one  state  to  another, 
are  interstate  commerce;  but  all  interstate  commerce  is  not  sales  of 
goods.  Importation  into  one  state  from  another  is  the  indispensable 
element,  the  test,  of  interstate  commerce ;  and  every  negotiation,  con- 
tract, trade,  and  dealing  between  citizens  of  different  states,  which 
contemplates  and  causes  such  importation,  whether  it  be  of  goods,  per- 
sons, or  information,  is  a  transaction  of  interstate  commerce.  "Since 
the  case  of  Gibbons  v.  Ogden,  9  Wheat.  1,  6  L.  Ed.  23,"  said  Chief 
Justice  Waite  in  Pensacola  Telegraph  Co.  v.  Western  Union  Telegraph 
Co.,  96  U.  S.  8,  24  L.  Ed.  708,  "it  has  never  been  doubted  that  com- 
mercial intercourse  is  an  element  of  commerce  which  comes  within 
the  regulating  power  of  Congress."  The  contracts  before  us  consti- 
tuted and  caused  commercial  intercourse  between  citizens  of  different 
states.  Their  chief  purpose  and  their  principal  effect  were  the  impor- 
tation of  sound  articles  of  commerce  into  the  state  of  Colorado  from 
other  states,  and  they  necessarily  constituted  transactions  of  interstate 
commerce.  Caldwell  v.  North  Carolina,  187  U.  S.  622,  629,  23  Sup. 
Ct  229,  47  L.  Ed.  336;  Wagner  v.  Meakin,  92  Fed.  76,  33  C.  C.  A. 
577,  581,  684;  Allen  v.  Tyson-Jones  Buggy  Co.,  91  Tex.  22,  40  S. 
W.  393,  714;  Chattanooga  R.  &  C.  R.  Co.  v.  Evans,  66  Fed.  809, 
814,  14  C.  C.  A.  116 ;  Gunn  v.  White  Sewing  Machine  Co.,  57  Ark. 
24,  20  S.  W.  591, 18  L.  R.  A.  206,  38  Am.  St.  Rep.  223 ;  Keating  Im- 
plement &  Machine  Co.  v.  Favorite  Carriage  Co.,  12  Tex.  Civ.  App. 
666,  35  S.  W.  417.  The  decision  of  the  Supreme  Court  of  Kentucl^r 
to  the  contrary  in  Commonwealth  v.  Parlin  &  Orendorff  Co.,  118  Ky. 
168,  80  S.  W.  791,  has  been  thoughtfully  read,  but  it  does  not  com- 
mend itself  to  our  judgment. 

As  the  contracts  were  transactions  of  interstate  commerce,  any  pro- 
hibition or  obstruction  to  the  making  of  them,  or  to  the  enforcement 
of  them  in  the  national  courts,  by  the  legislation  or  action  of  the  state 
of  Colorado,  was  beyond  the  power  of  the  state  and  futile.  Where 
the  Congress  has  passed  no  law  regulating  interstate  commerce  in 
well-recognized  articles  of  commerce,  that  fact  is  conclusive  evidence 
that  it  intends  such  commerce  to  be  free,  and  any  law  of  a  state  which 
prohibits  or  restrains  it  at  all  is  unconstitutional  and  void.  Caldwell 
V.  North  Carolina,  187  U.  S.  622,  629,  23  Sup.  Ct.  229,  47  L.  Ed.  336 ; 
Brown  v.  Houston,  114  U.  S.  622,  631,  6  Sup.  Ct.  1091,  29  L.  Ed.  257 ; 
Bowerman  v.  Rogers,  125  U.  S.  585,  587,  8  Sup.  Ct.  986,  31  L.  Ed.  815  ; 
Walling  V.  Michigan,  116  U.  S.  455,  456,  6  Sup.  Ct.  454,  29  L.  Ed.  691 ; 
Welton  V.  The  State  of  Missouri,  91  U.  S.  275,  282,  23  L.  Ed.  347 ; 
State  Freight  Tax,  15  Wall.  232,  21  L.  Ed.  146 ;  Brennan  v.  Titus- 
viUe,  153  U.  S.  289,  302,  14  Sup.  Ct.  829,  38  L.  Ed.  719;  Robbins  v. 
Shelby  County  Taxing  District,  120  U.  S.  489,  493,  7  Sup.  Ct.  592,  30 
L.  Ed.  694;  Le  Loup  v.  Mobile,  127  U.  S.  640,  647,  648,  8  Sup.  Ct. 
1380,  32  L.  Ed.  311;  Lyng  v.  Michigan,  135  U.  S.  161,  166,  10  Sup. 
Ct.  725,  34  L.  Ed.  150;  Leisy  v.  Hardin,  135  U.  S.  100,  119,  10  Sup. 
Ct.  681,  34  L.  Ed.  128. 
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The  declaration  of  the  Colorado  statute  that  the  fact  that  a  foreign 
corporation  has  been  doing  business  in  the  state  without  its  license  shall 
constitute  an  absolute  defense  to  any  action  arising  out  of  such  busi- 
ness is  ineffectual  to  restrain  or  modify  the  power  or  duty  of  the  na- 
tional courts  to  hear  and  decide  the  controversies  of  such  corpora- 
tions arising  from  its  transactions  of  interstate  commerce  according  to 
the  very  right  of  the  matter.  A  Circuit  Court  of  the  United  States 
may  adininister  a  new  right  or  remedy  granted  by  the  statute  of  a 
state  to  its  citizens  according  to  the  terms  of  that  statute.  Missouri, 
K.  &  T.  Trust  Co.  v.  Krumseig,  172  U.  S.  351,  19  Sup.  Ct.  179,  43  L. 
Ed.  474;  National  Surety  Co.  v.  State  Bank,  120  Fed.  593,  603,  56 
C.  C.  A.  657,  61  L.  R.  A.  394;  Barber  Asphalt  Paving  Co.  v.  Morris, 
132  Fed.  945,  949,  66  C.  C.  A.  55,  67  L.  R.  A.  761.  But  the  power 
of  the  Circuit  Courts  of  the  United  States  to  administer  rights  and  rem- 
edies in  equity  was  vested  in  them  as  part  of  the  judicial  power  of 
the  nation  under  the  Constitution  of  the  United  States  and  the  judi- 
ciary act  of  1789,  and  as  it  was  not  granted  by,  it  may  not  be  revoked, 
impaired,  or  destroyed  by,  the  legislation  or  act  of  any  state.  Payne  v. 
Hook,  7  Wall.  425,  430,  19  L.  Ed.  260;  Green's  Adm'x  v.  Creighton, 
23  How.  90,  105,  16  L.  Ed.  419;  Insurance  Co.  v.  Morse,  87  U.  S. 
445,  458,  22  L.  Ed.  365;  Suydam  v.  Broadnax,  14  Pet.  66,  74,  10  L. 
Ed.  357 ;  Union  Bank  of  Tennessee  v.  Jolly's  Adm'rs,  18  How.  503, 
507,  16  L.  Ed.  472;  Hyde  v.  Stone,  20  How.  170,  175,  15  L.  Ed.  874; 
Blodgett  V.  Lanyon  Zinc  Co.,  120  Fed.  893,  897,  898,  58  C.  C.  A.  79 ; 
National  Surety  Co.  v.  State  Bank,  120  Fed.  593,  603,  56  C.  C.  A.  657, 
61  L.  R.  A.  394;  Hervev  v.  Illinois  Midland  Co.  (C.  C.)  28  Fed.  169, 
175;  Farmers'  Loan  &  Trust  Co.  v.  Chicago  &  N.  P.  R.  Co.  (C.  C.) 
68  Fed.  412,  417;  Sullivan  v.  Beck  (C.  C.)  79  Fed.  200,  202;  Jarvis- 
Conklin  Mtg.  Trust  Co.  v.  Willhoit  (C.  C.)  84  Fed.  514,  517;  Eastern 
B.  &  L.  Ass'n  V.  Bedford  (C.  C.)  88  Fed.  7,  12.  The  unavoidable  re- 
sult is  that,  if  the  Constitution  and  statutes  of  Colorado  are  to  be  in- 
terpreted to  mean,  as  they  clearly  read,  to  prohibit  every  foreign  corpo- 
ration from  exercising  any  corporate  power  whatever,  or  doing  any 
business  whatever,  in  the  state,  unless  they  pay  the  fees  and  the  annual 
license  tax  which  this  legislation  requires  as  a  condition  thereof,  they 
are  unconstitutional  and  void,  so  far  as  they  apply  to  interstate  com- 
merce conducted  by  foreign  corporations  or  suits  for  and  against  them 
in  the  national  courts. 

There  is,  however,  another  view  of  this  case  which  is  both  reason- 
able and  persuasive.  The  law  upon  the  subject  which  has  been  con- 
sidered was  the  same  when  the  Colorado  Constitution  was  adopted  and 
when  her  statutes  were  enacted  that  it  is  to-day,  and  the  legal  pre- 
sumption, in  the  absence  of  persuasive  evidence  of  another  purpose,  is 
that  the  people  and  the  Legislature  of  that  state  intended  in  the  adop- 
tion of  this  Constitution  and  the  enactment  of  these  laws  to  obey  the 
supreme  law  of  the  land,  that  they  intended  to  prohibit  the  doing  of 
intrastate  business  only,  and  the  exercise  by  foreign  corporations  of 
corporate  power  unauthorized  by  the  Constitution  and  laws  of  the 
United  States,  and  that  only,  without  a  license  from  their  state.  Hence 
this  Constitution  and  these  statutes  should  be  read  and  interpreted,  if 
possible,  in  the  light  of  this  presumption,  so  that  they  wiU  not  conflict 
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with  the  Constitution  and  the  laws  of  the  United  States.  The  Supreme 
Court  seems  to  have  been  inclined  to  a  liberal  interpretation  of  this 
nature,  for  in  Fritts  v.  Pahner,  132  U.  S.  282,  10  Sup.  Ct.  93,  33  L. 
Ed.  317,  the  foreign  corporation  had  clearly  violated  the  plain  terms 
of  the  Colorado  statute.  It  had  exercised  corporate  power  in  that 
state.  It  had  acquired,  held,  and  conveyed  real  estate  in  violation 
of  the  legislation  of  that  state,  and  yet  the  court  sustained  the  title. 
The  Supreme  Court  of  Colorado  construed  this  legislation  in  this  ra- 
tional spirit  when  it  held  that  a  single  act  of  business  did  not  come 
within  tfie  purview  of  some  of  these  statutes  (Kindel  v.  Lithographing 
Co.,  19  Colo.  310,  35  Pac.  538,  24  L.  R.  A.  311;  Roseberry  v.  Valley 
Building  &  Loan  Ass'n,  83  Pac.  637),  although  by  their  express  terms 
they  prohibited  a  single  exercise  of  corporate  power  and  a  single  act 
of  business  as  imperatively  as  they  forbade  many.  An  interpretation 
of  this  legislation  so  that  it  may  conform  to  the  national  law,  and  so 
that  acts  done  in  undoubted  violation  of  its  plain  terms  may  be  held  to 
be  without  its  true  meaning  and  purpose,  is  rational  and  just,  and  it  is 
supported  by  high  authority.  Harris  v.  Runnels,  12  How.  79,  84,  13 
L.  Ed.  901;  National  Bank  v.  Matthews,  98  U.  S.  G21,  25  L.  Ed.  188; 
Coit  v.  Sutton,  102  Mich.  324,  60  N.  W.  690,  25  L.  R.  A.  819 ;  Oakland 
Sugar  Mill  Co.  v.  Fred  W.  Wolf  Co.,  118  Fed.  239,  243,  55  C.  C.  A. 
93 ;  Watrous  &  Snouffer  v.  Blair,  32  Iowa,  58 ;  Pangbom  v.  West- 
lake,  36  Iowa,  546,  548;  Chattanooga,  R.  &  C.  R.  Co.  v.  Evans,  QS 
Fed.  809,  815,  816,  14  C.  C.  A.  116,  121,  122. 

Let  us  now  turn  to  the  contracts,  observe  what  the  rubber  company 
agreed  to  do  and  what  it  actually  did  under  them,  and  determine,  if 
possible,  whether  or  not  in  making  or  in  performing  these  agreements 
it  was  guilcy  of  doing  any  business  within  the  meaning  of  the  Con- 
stitution and  statutes  of  Colorado.  It  agreed  to  ship  the  goods  from 
its  warehouse,  or  its  mill,  upon  the  orders  of  the  appellee,  to  that 
company  in  Denver;  and  it  did  so.  It  contracted  to  do,  and  it  did, 
nothing  more.  It  never  had  any  office  or  place  of  business  in  Colo- 
rado. It  never  received,  stored,  handled,  or  sold  any  goods,  or  col- 
lected any  money  for  the  sales  of  any  goods,  in  that  state  under  this 
contract.  It  never  incurred,  assumed,  or  paid  any  expenses  of  doing 
all  these  things,  or  of  conducting  any  of  the  business.  The  shoe 
company  had  and  maintained  a  place  of  business  in  Colorado,  it  rent- 
ed or  owned  the  place  in  which  the  business  in  Colorado  was  done, 
and  it  agreed  to  bear  all  the  expenses  and  losses  of  receiving,  storing, 
and  selling  the  goods;  and  it  did  so.  The  purchasers  of  the  goods 
were  purchasers  from  it,  solicited  and  secured  by  it.  They  were  its 
customers,  and  liable  to  it  for  the  purchase  price  of  the  goods.  The 
goods  were  billed  to  them  in  the  name  of  the  shoe  company  as  con- 
signee. The  profits  of  the  business  and  the  work  of  the  business,  the 
labor  of  receiving,  storing,  and  selling  the  goods,  were  the  shoe  com- 
pan)r*s.  The  profits  constituted  its  factorage,  its  compensation,  for 
carrying  on  the  business.  There  is  no  question  here  between  the 
state  and  the  shoe  company,  or  between  the  shoe  company  and  the 
purchasers  of  the  goods,  or  between  the  rubber  company  and  the  pur- 
chasers of  the  gooQS.  liie  question  here  is  between  the  consignor 
and  the  factor,  and  it  is  whether  the  consignor,  which  did  not  agree 
to  do,  and  did  not  in  fact,  do  the  business  of  receiving,  storing,  and 


Digitized  by 


Google 


186  84  C.  C.  A.  REPORTS. 

selling  these  goods,  or  the  factor  who  did  contract  to  do,  and  did  ac- 
tually do,  the  business  of  receiving,  storing,  and  selling  these  goods, 
in  Colorado,  and  who  received  the  factorage  therefor,  was  doing  that 
business.  In  a  simple  transaction  the  true  answer  seems  clear.  A 
farmer  sends  to  a  commission  merchant  in  a  city  a  dozen  barrels  of 
apples  for  him  to  sell.  The  factor  puts  them  in  his  store,  sells  them, 
receives  the  proceeds,  and  remits  them,  less  his  factorage.  The  far- 
mer from  time  to  time  sends  1,000  barrels  during  the  season,  and  they 
are  sold  and  the  proceeds  are  remitted  in  the  same  way.  The  farmer 
is  not  carrying  on  the  business  of  selling  apples  in  the  city,  but  the 
factor  is.  The  transaction  in  hand  is  larger,  but  in  every  element 
which  conditions  its  legal  character  and  effect  it  is  not  different.  The 
transaction  between  the  parties  to  this  suit  was  interstate  commerce. 
The  rubber  company  did  not  agjee  to  do,  and  did  not  actually  do, 
any  of  the  business  of  receiving,  storing,  and  selling  the  goods  in 
Colorado.  The  shoe  company  did  agree  to  do,  and  did  do,  that  busi- 
ness. These  facts  have  driven  our  minds  with  compelling  force  to 
the  conclusion  that,  within  the  true  intent  and  meaning  of  the  Con- 
stitution and  statutes  of  Colorado,  the  rubber  company  was  not  doing 
business  in  that  state,  and  the  contracts  between  these  litigants  are 
valid  and  enforceable. 

Many  authorities  have  been  examined  which  relate  in  some  degree  to 
the  question  which  has  now  been  decided.  They  are  numerous,  various, 
and  conflicting,  and  any  attempt  to  reconcile  them  must  fail.  The  rea- 
sons for  the  conclusion  reached  have  been  stated,  and  some  of  the  au- 
thorities examined  are  here  cited  for  reference :  Nutter  v.  Wheeler,  2 
Lowell,  346,  18  Fed.  Cas.  497 ;  In  re  Hovey's  Estate,  198  Pa.  385,  48 
Atl.  311,  316;  Chattanooga,  R.  &  C.  R.  Co.  v.  Evans,  66  Fed.  809,  815, 
816,  14  C.  C.  A.  116, 121,  122;  Allen  et  al.  v.  Tyson-Jones  Buggy  Co., 
91  Tex.  22,  40  S.  W.  393,  714;  Keating  Implement  &  Machine  Co. 
v.  Favorite  Carriage  Co.,  12  Tex.  Civ.  App.  666,  35  S.  W.  417;  Gunn 
V.  White  Sewing  Machine  Co.,  57  Ark.  24,  20  S.  W.  691,  18  L.  R.  A. 
206,  38  Am.  St.  Rep.  223 ;  Bertha  Zinc  &  Mineral  Co.  v.  Clute,  27  N. 
Y.  Supp.  342,  7  Misc.  Rep.  123 ;  U.  S.  v.  American  Bell  Teleph.  Co. 
(C.  C.)  29  Fed.  17,  40;  Wolff  Dryer  v.  Bigler,  192  Pa.  466,  43  Atl. 
1092;  Ammons  v.  Brunswick  Co.,  141  Fed.  570,  675,  72  C.  C.  A.  614; 
Blodgett  V.  Lanyon  Zinc  Co.,  120  Fed.  893,  68  C.  C.  A.  79 ;  Iowa  Lil- 
looet  Gold  Mining  Co.  v.  U.  S.  F.  &  G.  Co.  (C.  C.)  146  Fed.  437 ;  Os- 
borne &  Co.  V.  Josselyn,  92  Minn.  267,  99  N.  W.  890 ;  Davis  &  Rank- 
in Building,  etc.,  Co.  v.  Caigle  (Tenn.  Ch.  App.)  63  S.  W.  240;  South- 
em  Cotton  Oil  Co.  V.  Wemple  (C.  C.)  44  Fed.  24;  People  ex  rel.  v. 
Wemple,  131  N.  Y.  64,  69,  29  N.  E.  1002,  27  Am.  St.  Rep.  542 ;  Chi- 
cago  M.  &  L.  Co.  V.  Sims,  101  Mo.  App.  569,  74  S.  W.  128;  Fer- 
tilizer Co.  V.  Kelly,  10  Pa.  Super.  Ct.  565 ;  Elliott  v.  Parlin  &  Oren- 
dorff  Co.,  71  Kan.  665,  81  Pac.  500,  502;  John  Deere  Plow  Co.  v. 
Wyland,  69  Kan.  255,  76  Pac.  863 ;  D.  M.  Osborne  &  Co.  v.  Shilling 
(Kan.)  88  Pac.  258 ;  Pennsylvania  L.  M.  Fire  Ins.  Co.  v.  Meyer,  197 
U.  S.  407,  415.  25  Sup.  Ct.  483,  49  L.  Ed.  810 ;  Commonwealth  v.  Parlin 
&  Orendorff  Co.,  118  Ky.  168,  80  S.  W.  791;  New  Haven  Pulp  & 
Board  Co.  v.  Downingtown  Mfg.  Co.  (C.  C.)  130  Fed.  606;  Wilson 
Moline  Buggy  Co.  v.  Priebe  (Mo.  App.)  100  S.  W.  558;  Pittsburgh 
Const.  Co.  v.' West  Side  Belt  R.  Co.  (C.  C.)  151  Fed.  125;   Brewing 
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Co.  V.  Peimeisl,  85  Minn.  121,  88  N.  W.  441;  Nursery  Co.  v.  Aii- 
^henbaugh,  93  Minn.  201,  100  N.  W.  1101;  Thomas  Mfg.  Co.  v. 
Knapp  (Minn.)  112  N.  W.  989. 

Finally,  counsel  for  the  shoe  company  argue  that  the  decree  should 
lye  reversed  and  the  bill  dismissed  because  the  complainant  had  an 
adequate  remedy  at  law.  The  adequate  remedy  at  law  which  will 
-deprive  a  federal  court  of  jurisdiction  in  equity  must  be  as  certain, 
practical,  prompt,  efficient,  and  complete  as  the  remedy  in  equity. 
Boyce's  Executors  v.  Grundv,  3  Pet.  210,  216,  7  L.  Ed.  655 ;  Castle 
Creek  Water  Co.  v.  City  of  Aspen,  146  Fed.  8,  14,  76  C.  C.  A.  616. 
The  relief  which  the  complainant  sought  was  the  immediate  possession 
-and  ultimate  recovery  of  the  goods  in  the  hands  of  the  defendant 
which  subsequently  realized  $29,647.09,  the  recovery  from  the  bank 
of  the  $8,276.47  which  it  owed  upon  the  "Butler  Bros.  Shoe  Company 
Consignee  Account,"  and  the  recovery  from  the  shoe  company 
of  the  $14,866.27  which  it  owed  on  account  of  the  goods  it  had  sold. 
The  shoe  company  denied  by  its  answer  that  the  complainant  was  en- 
titled to  any  of  this  relief.  To  obtain  such  relief  at  law  an  action  of 
replevin  and  of  assumpsit  against  the  defendant,  and  an  action  against 
the  bank,  would  have  been  necessary,  and  the  remedy  by  two  or  three 
actions  at  law  might  not  have  been  as  prompt  and  efficient  as  a  single 
suit  in  equity.  In  order  to  determine  the  issues  presented  by  Sie 
pleadings  it  was  necessary  to  take  and  state  an  account  of  many  items, 
to  the  end  that  tiie  quantities  and  selling  prices  of  the  goods  which 
the  defendant  had  sold  and  the  amounts  due  to  the  complainant  there- 
for might  be  determined.  No  action  at  law  furnishes  as  efficient, 
practical,  or  adequate  a  remedy  for  the  decision  of  such  a  controversy 
as  a  suit  in  a  court  of  equity,  which,  with  its  deliberate  methods,  its 
power  to  select  men  trained  in  the  science  of  accounting  to  take  the 
evidence  and  state  the  result,  its  authority  to  consider  and  modify 
their  reports  after  exceptions  and  hearings,  is  alone  really  competent 
to  justly  determine  such  an  issue.  Gunn  v.  Brinkley  Car  Works  & 
Mfg.  Co^  66  Fed.  382,  384,  13  C.  C.  A.  529,  631 ;  Hayden  v.  Thomp- 
son, 71  Fed.  60,  64,  17  C.  C.  A.  692,  596 ;  Fechteler  v.  Palm  Bros.  & 
Co.,  133  Fed.  462,  465,  66  C.  C.  A.  336;  M'Mullen  Lumber  Co.  v. 
Strother,  136  Fed.  296,  303,  304,  69  C.  C.  A.  433. 

The  complainant  had  no  adequate  remedy  at  law,  and  the  decree 
below  must  be  affirmed. 

It  is  so  ordered. 


<156  Fed.  21.) 

NATIONAL  SURETY  CO.  v.  STATE  SAVINGS  BANK. 

(Circuit  Court  of  Appeals,  Eighth  Circuit.    June  18,  1907.) 

No.  2,478. 

L  Counties— Deputy  Auditor— Liability  on  Official  Bonds— Misconduct 
IN  Office. 

A  deputy  county  auditor  in  Minnesota,  authorized  by  law  to  act  in  the 
name  of  his  principal  and  for  whose  official  acts  the  auditor  and  his  bonds- 
men were  responsible,  not  only  to  the  county,  but  to  any  person  injured 
by  his  ••misconduct  in  office"  (Gen.  St.  Minn.  1894,  §§  710,  3951),  issued 


Digitized  by 


Google 


188  84  C.  C.  A.  REPORTS. 

spurious  refund  orders  on  the  county  treasurer  in  favor  of  fictitious  payees, 
purporting  to  be  for  the  refunding  of  taxes  received  through  redemption 
from  tax  sales.  He  procured  the  orders  to  be  authenticated  by  the  chair- 
man of  the  board  of  county  commissioners,  forged  the  names  of  the  ficti- 
tious payees  to  assignments  thereof,  and  sold  the  same  to  a  bank.  Held, 
that  any  loss  sustained  by  the  bank  through  its  purchase  of  the  orders 
could  not  be  attributed  to  the  official  misconduct  of  the  deputy  in  issuing 
the  same,  but  that  Its  proximate  cause  was  his  individual  acts  In  forging 
the  assignments  and  selling  the  orders  as  genuine;  that,  the  orders 
being  nonnegotlable,  the  bank  was  put  on  Inquiry,  and  acquired  no  greater 
rights  than  the  supposed  payees,  and  had  no  claim  to  recover  any  sudi 
loss,  either  from  the  county  or  the  surety  on  the  auditor's  bond. 

2.  Subrogation— Payment  of  Debt  bt  Surety. 

A  year  after  the  Issuance  of  such  orders  they  were  presented  to  the 
county  treasurer  and  paid,  with  Interest  Upon  the  discovery  of  their 
fraudulent  character  the  county  brought  suit  against  the  auditor  on  his 
bond,  and  by  the  final  judgment  of  the  Supreme  Court  of  the  state  recover- 
ed a  Judgment,  which  was  paid  by  the  surety.  Heldy  that  the  bank  was 
primarily  liable  to  the  county  for  the  amount  received  from  Its  treasurer 
as  money  had  and  received  to  the  county's  use,  and  that  the  surety  of  the 
auditor,  having  paid  the  debt  to  the  county,  was  entitled  by  equitable  sub- 
rogation to  enforce  its  right  of  recovery  against  the  bank. 

8.  Same— Scope  op  Doctrine— Rights  of  Surety. 

Subrogation  is  not  a  matter  of  strict  right,  but  Is  purely  equitable  in  its 
nature,  dependent  upon  the  facts  and  circumstances  in  each  particular 
case,  and  intended  to  serve  the  purpose  of  compelling  the  ultimate  dis- 
charge of  a  debt  or  obligation  by  him  who  in  good  conscience  ought  to  pay 
it.  The  doctrine  is  sufficiently  broad  to  entitle  a  surety  who  has  paid  the 
debt  of  his  principal  to  the  remedies  which  the  creditor  had,  not  only 
against  the  principal,  but  against  others. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  44,  Subrogation,  §f 
17,  18.] 

Hook,  Circuit  Judge,  dissenting. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Minnesota. 

W.  B.  Bourne  having  been  duly  appointed  deputy  auditor  of  Ramsey  coun- 
ty, Minn.,  by  W.  R.  Johnson^  the  auditor,  and  being  as  such  authorized  to  sign 
all  papers  and  do  all  other  things  that  the  auditor  himself  might  do,  pur- 
porting to  act  by  authority  of  the  statute  of  that  state  providing  for  refund- 
ing to  the  holders  of  Invalid  certificates  of  sale  for  nonpayment  of  taxes  the 
amounts  paid  by  them  therefor,  drew  seven  spurious  refunding  orders,  some 
purporting  to  be  in  favor  of  William  Mannering,  a  fictitious  person,  and  some 
purporting  to  be  in  favor  of  E.  J.  Trowbridge,  another  fictitious  person,  upon 
the  treasurer  of  the  county,  requiring  him  to  refund  to  those  fictitious  per- 
sons the  different  sums  specified  in  each  order,  which  aggregated  in  all  $7,- 
352.49.  Bourne  in  some  way  procured  the  chairman  of  the  board  of  county 
commissioners  to  authenticate  the  orders  as  genuine.  They  did  not  purpart 
to  be  negotiable  or  transferable.  One  of  them,  which  may  be  referred  to  as^ 
a  sample  of  all.  Is  In  the  following  words: 
"Treasurer  of  Ramsey  County.  Minnesota : 

"Refund  to  William  Mannering,  the  sum  of  fifteen  hundred  and  »Vioo  dol- 
lars as  follows:  [Here  appears  a  description  of  the  lands  against  which  the 
taxes  purported  to  have  been  assessed  and  a  statement  of  several  particulars, 
including  the  amount  assessed  against  each  tract,  the  penalties,  costs,  etcl 
—being  tax  refunded.    Sec.  1697,  Laws  of  1894. 

"[Signed]  W.  R.  Johnson,  Auditor  of  Ramsey  County,  Minn. 

"Per  W.  B.  Bourne,  Deputy. 

"By  order  of  Board  of  Co.  Com. 

"[Signed]  A.  R.  Kiefer,  Chairman." 


Digitized  by 


Google 


NATIONAL  SURETY  CO.  V.  STATE   SAVINGS  BANK.  189 

The  deputy  sold  the  fictitious  orders,  with  an  assignment  on  the  back  of 
•each  of  them,  signed  by  him  in  the  names  of  the  myths  to  whom  they  were 
payable,  to  the  State  Sayings  Bank,  for  their  full  face  value,  which  was,  in  a 
way  unnecessary  now  to  state,  paid  to  him.  They  bore  interest  at  the  rate 
of  7  per  cent  per  annum.  T*^e  bank  held  them  for  about  a  year,  then  pre- 
sented them  to  the  county  treasumr  for  pajrment,  and  received  from  him  their 
full  face  value,  with  accrued  interest,  amounting  to  $7,866.  Thereafter,  on 
discovering  the  fraud  perpetrated  upon  it,  the  county  instituted  its  suit  against 
the  National  Surety  CJompany,  surety  on  the  auditor's  official  bond,  and  re- 
covered judgment  for  the  amount  paid  the  State  Savings  Bank.  After  paying 
the  judgment  the  surety  company  filed  its  bill  in  the  court  below  to  be  sub- 
rogated to  the  rights  of  Ramsey  county  against  the  State  Savings  Bank  and 
to  recover  the  amount  it  had  been  required  to  pay  as  surety  for  the  auditor. 
From  an  order  sustaining  a  demurrer  to  the  bill,  and  dismissing  the  same,  the 
surety  company  prosecutes  its  appeal  to  this  court 

Edmund  S.  Durment  (Albert  R.  Moore  and  W.  J.  Griffin,  on  the 
brief),  for  appellant 

John  D.  (D'Brien,  for  appellee. 

Before  SANBORN,  HOOK,  and  ADAMS,  Circuit  Judges. 

ADAMS,  Circuit  Judge  (after  stating  the  facts  as  above) .  The  bank 
purchased  nonnegotiable  orders  or  drafts  upon  the  county  treasurer, 

Payable  to  fictitious  persons,  and  by  them  apparently  assigned  to  it. 
*he  orders  being  nonnegotiable,  the  bank  acquired  no  greater  right  to 
them  than  its  assignors  had.  The  assignors  being  fictitious  persons,  and 
the  orders  themselves  without  consideration,  fraudulent,  and  void,  the 
assignee  acquired  no  rierht  against  the  county.  When  it  presented  the 
orders  to  the  treasurer  for  payment,  and  secured  payment  thereof,  it 
received  moneys  of  the  county  without  consideration,  and  unquestion- 
ably thereby  became  liable  to  the  county  for  money  had  and  received  to 
its  use.  The  surety  company,  as  surety  for  the  auditor,  whose  official 
misconduct,  through  the  act  of  his  deputy,  subjected  it  to  liability 
(Board  of  Co.  Com'rs  v.  Sullivan,  89  Minn.  68,  93  N.  W.  1056),  hav- 
ing restored  to  the  county  the  amount  of  its  loss,  now  claims  to  be  sub- 
rogated to  the  county's  right  of  action  against  the  bank  to  recover  from 
the  latter  the  amount  paid  by  it  to  the  county.  Can  this  be  done?  The 
bank  places  some  reliance,  in  denying  the  claim  of  the  surety  com- 
pany, upon  section  6961,  Gen.  St.  Minn.  1894,  which  reads  as  follows : 

**The  official  bond  or  other  security  of  a  public  officer  to  the  state  or  any 
municipal  body  or  corporation,  whether  with  or  without  sureties,  is  to  be  con- 
strued as  security  to  all  persons  severally  for  the  official  delinquencies  against 
which  it  is  intended  to  provide  as  well  as  to  the  state,  body  or  corporation 
designated  therein." 

This  section  is  in  pari  materia  with  section  710  of  the  same  Statutes. 
The  latter  reads  as  follows : 

"An  action  may  be  brought  against  the  county  auditor  and  his  sureties  in 
the  name  of  the  state  of  Mimiesota  and  for  its  use  or  for  the  use  of  any  coun- 
ty or  person  injured  by  the  misconduct  in  office  of  the  auditor  or  by  the  amis- 
dcm  of  any  duty  required  of  him  by  law." 

These  sections  of  the  statute  must  be  read  into  and  treated  as  a  part 
of  every  official  bond  contemplated  by  them.  Accordingly,  if  the  bank 
bad  been  injured  by  reason  of  its  purchase  of  the  orders  from  Bourne, 
and  that  injury  had  been  occasioned  by  Bourne's  official  delinquency  or 
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misconduct  in  office,  it  might  have  recovered  its  loss  from  the  surety 
company.  If,  by  virtue  of  these  statutes,  the  bank  could  have  recov- 
ered from  the  surety  company,  as  a  matter  of  coufse  the  surety  com- 
pany cannot  now  recover  from  the  bank. 

We  are  therefore  to  inquire  whether,  if  the  bank  had  failed  to  secure 
payment  of  its  refunding  orders  from  the  county  treasurer,  its  loss  or 
injury  would  have  been  so  produced  by  the  misconduct  in  office  of 
Deputy  Auditor  Bourne  as  to  subject  the  surety  of  the  auditor  to  lia- 
bility for  it.  It  is  true  the  bank  could  not  have  lost  any  money,  or 
could  not  have  been  injured,  if  Bourne  had  not  in  his  official  capacity 
signed  the  spurious  refunding  orders.  That  act,  being  performed  in 
the  line  of  his  official  duty,  was  a  misconduct  in  office,  within  the  mean- 
ing of  the  statutes  referred  to ;  but  the  question  still  remains  whether 
it  or  some  other  cause  produced  the  bank's  assumed  injury. 

The  misconduct  of  Bourne  in  much  of  what  he  actually  did  and  in 
what  was  necessarily  involved,  namely,  in  falsely  representing  to  the 
bank  that  the  orders  were  genuine,  that  the  payees  had  paid  money  to 
the  county  treasurer  for  taxes,  and  were  entitled  under  the  law  to  an 
order  refunding  the  amount  <^  paid,  that  they  were  actual  persons,  in- 
stead of  myths,  and  his  furtiier  misconduct  in  fraudulently  signing  the 
mythical  names  to  the  assignments,  in  negotiating  with  the  bank,  and 
wrongfully  securing  its  money,  were  altogether  personal  in  their  char- 
acter. They  wer  in  no  sense  representative  or  official.  No  duty  aris- 
ing out  of  his  official  relation  required  him  to  make  any  of  the  repre- 
sentations or  commit  any  of  the  crimes  just  alluded  to.  On  the  con- 
trary, the  nonnegotiability  of  the  orders,  and  possibly  the  intervention 
and  activity  of  Bourne,  as  shown  by  the  bill,  should  have  attracted  the 
attention  of  the  bank,  and  warned  it  against  purchasing  the  orders 
without  making  diligent  inquiry  concerning  their  validity.  Bourne's 
personal  representations  and  acts  were  well  adapted  to  be  the  effective 
cause  of  the  bank's  injury,  and,  giving  to  the  original  official  misconduct 
its  natural  force  and  effect  only,  were,  in  our  opinion,  the  direct  moving 
cause  of  the  injury,  without  which  it  could  not  have  occurred.  They 
did  not  in  a  mere  incidental  and  subordinate  way  work  out  the  naturi 
and  probable  consequences  of  the  original  official  misconduct,  but  were, 
as  between  the  deputy  and  the  bank,  the  proximate  and  all-sufficient 
cause  of  the  latter's  injury.  An  act  is  the  proximate  cause  of  those  re- 
su  only  which  are  its  natural  and  probable  consequences,  and  which 
ought  to  have  been  foreseen  in  the  light  of  the  attending  circumstances. 
Milwaukee,  etc.,  Railway  Co.  v.  Kellogg,  94  U.  S.  469,  474,  24  L.  Ed. 
256;  Travelers  In^.  Co.  v.  Melick,  12  C.  C.  A.  544,  65  Fed.  178,  184, 
185,  27  L.  R.  A.  629 ;  Citizens'  Gas  &  Electric  Co.  v.  Nicholson,  81  C. 
C.  \.  515,  152  Fed.  389,  and  cases  cited.  Within  the  fair  and  reason- 
able meaning  of  the  bond  and  statutes  in  question,  Bourne's  personal, 
as  distinguished  from  official,  acts  caused  the  assumed  injury  which  the 
bank  sustained. 

But  it  is  urged  that  the  Supreme  Court  of  Minnesota  in  Board  of 
Com'rs  V.  Sullivan,  supra,  sustained  a  recovery  by  the  county  against 
the  surety  company  for  its  loss  made  in  paying  the  forged  orders  on 
the  ground  that  Bourne's  wrongful  acts  constituted  "misconduct  in  of- 
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fice/'  within  the  meaning  of  the  Statutes  of  Minnesota,  and  that  the 
same  rule  of  law  would  have  been  applicable  if  the  bank  had  sued  the 
surety  company  for  its  assumed  loss.  We  cannot  agree  to  this.  The 
orders  in  question  were  apparently  lawfully  drawn,  lawfully  counter- 
signed, and  genuine.  The  natural  and  probable  consequence  of  their 
issue  was  their  presentation  to  the  treasurer,  to  whom  they  were  ad- 
dressed, and  payment  of  them  by  him.  The  statutes  of  the  state  made 
it  his  duty  to  pay  authorized  orders  of  that  kind.  The  surety  company 
was  liable  to  tihe  coimty,  because  the  presentation  to  the  treasurer  and 
the  payment  of  the  orders  by  him  were  the  natural  and  probable  con- 
sequence of  their  issue,  and  might  have  been  reasonably  anticipated  by 
any  prudent  person.  Right  here  is  the  radical  and  decisive  diflference 
between  the  position  of  the  county  and  that  of  the  bank.  While  the 
payment  by  the  county  was,  in  the  ordinary  course  of  business,  reason- 
able and  probable,  the  purchase  of  the  orders  by  the  bank  on  the  assign- 
ments made  in  the  name  of  myths  by  Bourne  was  not  the  natural  or 
probable  consequence  of  their  issue.  No  one  could  have  reasonably  an- 
ticipated that  a  bank  or  any  rational  person  would  disregard  the  law 
which  makes  a  nonnegotiable  chose  in  action  in  the  hands  of  an  assignee 
subject  to  every  defense  existing  in  favor  of  the  maker  against  the  as- 
signor, purchase  a  nonnegotiable  order  of  the  kind  in  question,  and 
pay  the  purchase  price  thereof  to  one  who  was  not  the  payee  named 
therein,  without  inquiring  into  the  genuineness  of  the  assignment  and 
the  genuineness  of  its  execution.  Such  a  purchase  would  be  out  of  the 
ordinary  course  of  business,  unnatural,  improbable,  incapable  of  antic- 
ipation, and  in  no  legal  sense  the  natural  and  probable  consequence  of 
the  issue  of  the  orders.  For  these  reasons  the  purchase  by  the  bank  can- 
not be  held  to  have  so  resulted  from  the  "misconduct  in  office"  of 
Bourne  as  to  subject  the  surety  company  to  liabilitv  to  the  bank  for 
any  loss  it  might  have  sustained  by  reason  of  its  purchase. 

Again,  it  is  elementary  that  no  liability  could  exist  in  favor  of  the 
bank  against  the  surety  on  the  bond  of  the  auditor,  unless  it  existed 
against  the  principal  in  the  bond,  the  auditor  himself,  or  the  county  of 
Ramsey,  for  which  he  was  acting.  If  any  argument  is  necessary  to 
demonstrate  that  the  bank  never  could  have  recovered  its  loss  from 
the  auditor  himself,  the  following  observations  will  be  sufficient :  The 
bank  purchased  nonnegotiable  refunding  orders,  made  nonnegotiable 
obviously  for  the  purpose  of  preventing  fraudulent  practices  and  fraud- 
ulent dealings  with  them,  and  took  them  by  assignment  of  the  rights 
of  the  supposed  payees.  All  it  got  by  such  assignment  was  the  right 
which  the  supposed  payees  themselves  had;  and  that,  according  to 
the  undisputed  facts  in  this  case,  was  nothing.  The  bank  took  them 
subject  to  all  the  equities  existing  between  ttie  supposed  payees  and 
the  auditor,  or  the  county,  whom  the  auditor  represented;  and  those 
equities,  according  to  the  undisputed  facts  of  the  case,  were  unquestion- 
ably sufficient  to  defeat  any  claim  of  the  bank  against  either  of  them. 
Taking  an  assignment  of  nonnegotiable  securities,  it  was  bound  to  in- 
quire, not  only  whether  all  steps  had  been  taken  to  create  a  legal  liabil- 
ity against  the  county,  but  also  as  to  the  genuineness  of  the  assignment 
erf  the  right  of  the  original  payees.     If  such  inquiry  had  been  made 
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at  the  places  and  of  the  officers  plainly  suggested  on  the  face  of  the 
securities  themselves,  the  bank  would  have  unquestionably  learned  the 
fact  that  they  were  bogus  and  fraudulent,  and  saved  itself  from  any 
possible  loss.  In  such  circumstances  failure  to  make  inquiry  was  cul- 
pable negligence.  In  no  view,  therefore,  could  the  bank,  by  virtue  of 
the  statutes  referred  to,  have  maintained  an  action  against  the  surety 
company,  which  incurred  no  greater  liability  than  the  principal  in  the 
bond,  to  recover  its  loss,  if  the  county  treasurer  had  not  honored  and 
paid  the  orders. 

Having  now  disposed  of  the  proposition  that  defendant  is  not  pro- 
tected by  the  Minnesota  Statutes  relied  on,  we  are  brought  to  the  mer- 
itorious equitable  question  in  the  case,  ^\4^ether  the  surety  company, 
which,  as  surety  for  the  auditor,  paid  the  county  the  amount  of  its 
loss,  is  entitled  to  be  subrogated  to  the  rights  of  the  county  against  the 
bank,  which  improperly  received  its  money  and  occasioned  its  loss. 
Subrogation  is  not  a  matter  of  strict  right,  but  is  purely  equitable  in 
its  nature,  dependent  upon  the  facts  and  circumstances  of  each  partic- 
ular case,  and  intended  to  serve  the  purpose  of  compelling  the  ultimate 
discharge  of  a  debt  or  obligation  by  him  who,  in  good  conscience,  ought 
to  pay  it.  American  Bonding  Co.  v.  National  Mechanics'  Bank,  97 
Md.  698,  55  Atl.  395  (see  note  to  same  case  in  99  Am.  St.  R.  474)  ; 
Crippen  v.  Chappel,  35  Kan.  495,  499,  11  Pac.  453,  57  Am.  Rep.  187; 
Barnes  v.  Mott,  64  N.  Y.  397,  401,  21  Am.  Rep.  625  ;  Arnold  v.  Green, 
116  N.  Y.  566,  571,  23  N.  E.  1;  McCormick's  Adm'r  v.  Irwin,  35  Pa. 
111.  The  bank  had  a  fund  in  its  possession,  so  obtained  from  the 
county  that  it  became  liable  to  the  latter  as  for  money  had  and  received 
to  its  use.  Most  naturally  the  county,  when  it  found  its  money  was 
gone,  should  have  proceeded  against  the  person  or  persons  who  had  it, 
and  thus  simply  have  retaken  its  own ;  but,  instead  of  doing  so,  it  re- 
sorted to  and  recovered  from  the  surety  company  on  its  contract  of 
indemnity.  Had  the  county,  upon  receipt  of  its  money  from  the  surety 
company,  assigned  its  claim  against  the  bank  which  had  the  lost  money 
(a  thing  which  equity  and  good  conscience  certainly  would  have  ap- 
proved, if  not  required),  rio  one  could  doubt  the  right  of  the  surety 
company  to  recover  on  the  claim  so  assigned ;  and,  inasmuch  as  in  eq- 
uity and  fair  dealing  such  an  assignment  should  have  been  made,  we 
cannot  doubt  the  justice  and  equity  of  treating  that  done  which  ought 
to  have  been  done.  Subrogation  is  nothing  more  than  an  equitable 
assignment.  When  equity  and  good  conscience  requires  the  assign- 
ment to  be  made,  subrogation,  if  necessary,  will  be  allowed. 

The  general  proposition  that  a  surety,  upon  paying  to  a  creditor 
the  debt  of  his  principal,  is  entitled  to  be  subrogated  to  all  the  rights  of 
the  creditor  against  the  principal,  and  to  the  benefit  of  all  securities  for 
the  debt  held  by  the  principal,  is  universally  acknowledged.  Accord- 
ing to  this  doctrine  the  surety  company  in  the  present  case  could  have 
proceeded  against  the  auditor  to  enforce  any  rights  or  securities  held 
by  the  county  against  him.  But  the  question  now  is  whether  its  rights 
can  be  extended  beyond  the  general  rule,  and  it  be  subrogated  to  a 
claim  and  cause  of  action  which  the  county  had  against  the  bank  for 
appropriating  the  money  which  made  the  surety  company  liable  to 
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the  county.    However  limited  the  right  of  subrogation  originally  was, 
the  remedy  now  has  been  so  broadened  that  it  has  been  called — 
**the  mode  which  equity  adopts  to  compel  the  ultimate  payment  of  a  debt 
by  one  who  In  equity,  Justice,  and  good  conscience  should  pay  it"    Arnold  v. 
Green,  136  N.  Y.  566,  571,  23  N.  R  1,  and  cases  cited. 

In  Baylies  on  Sureties  and  Guarantors,  p.  368,  it  is  said: 

"The  right  of  subrogation  to  the  remedies  of  the  creditor  on  payment  of 
the  debt  of  the  principal  is  not  restricted  to  the  remedies  which  the  creditor 
had  as  against  the  principal,  but  extends  to  all  the  remedies  which  he  had 
against  the  principal  and  others  liable  for  the  debt." 

In  the  case  of  Lidderdale  v.  Robinson,  12  Wheat.  694,  6  L.  Ed.  740, 
the  Supreme  Court,  after  referring  to  the  principle  that  a  court  of  eq- 
uity lends  its  aid  to  compel  a  creditor  to  assign  a  cause  of  action  which 
it  has  against  a  third  person  to  sureties  who  have  paid  the  debt  of  their 
principal,  says: 

^This  fully  affirms  the  right  to  succeed  to  the  legal  standing  of  their  prin- 
cipal ;  and,  after  establishing  that  principle.  It  is  going  but  one  step  farther 
to  consider  that  as  done  which  the  surety  has  a  right  to  have  done  in  his 
favor,  and  thus  to  sustain  the  substitution,  without  an  actual  assignment." 

In  Rooker  v.  Benson,  83  Ind.  260,  265,  the  doctrine  as  announced  by 
Baylies  (supra)  is  held  to  be  the  law. 

In  Fox  V.  Alexander,  1  Ired.  Eq.  (N.  C.)  340,  it  is  held  that  a  surety 
of  a  guardian,  who  pays  a  debt  of  the  guardian  to  the  ward,  stands 
in  the  shoes  of  the  ward,  and  may  follow  the  trust  fund  wherever  it 
goes. 

In  Blake  v.  Traders'  Bank,  145  Mass.  13,  12  N.  E.  414,  the  facts 
are  that  a  trustee  pledged  to  a  bank  certain  shares  of  stock  belonging 
to  a  trust  estate  as  security  for  the  payment  of  his  individual  debt  to 
the  bank.  The  bank,  or  its  successor,  afterwards  sold  the  shares  and 
applied  the  proceeds  on  the  debt  of  the  trustee.  The  bank  knew,  or 
could  have  known  from  an  inspection  of  the  papers,  that  the  shares 
were  held  by  its  debtor  as  trustee.  A  surety  on  the  trustee's  bond  was 
compelled  to  pay  to  the  trust  estate  the  value  of  the  stock  converted 
by  the  bank.  It  was  held  that  the  surety  was  subrogated  to  the  rights 
of  the  trust  estate  and  could  maintain  a  bill  in  equity  against  the  bank 
to  recover  the  amount  paid  by  him.  The  court  in  its  opinion,  among 
other  things,  said : 

•*In  this  case  the  defendant  and  the  surety  were  both  liable  to  the  trustees 
for  the  amount  of  the  trust  property — ^the  former,  in  consequence  of  par- 
ticipating in  the  wrongful  act  of  the  first  trustee ;  and  the  latter,  by  his  con- 
tract to  indemnify  the  estate  against  such  act  The  cases  are  analogous  where 
one  owner  of  property  has  claims  for  a  loss  against  an  insurer  and  a  tort- 
feasor. The  limrer  is  in  the  nature  of  a  surety,  and,  upon  paying  the  loss,  he 
is  subrogated  to  the  rights  of  the  owner  to  recover  for  the  tort" — citing  Hart 
V.  Western  Railroad,  13  Mete.  (Mass.)  ©9,  46  Am:  Dea  719;  Clarlj  v.  Wilson, 
103  Mass.  219,  4  Am.  Rep.  532 ;  Mercantile  In&  Oo.  v.  Claris,  118  Mass.  288. 

See  to  the  same  effect,  Sheldon  on  Subrogation,  §  89. 
It  is  said  in  American  Bonding  Co.  v.  National  Mechanics'  Bank, 
9?  Md.  599,  606,  55  Atl.  395,  397,  99  Am.  St.  Rep.  466 : 

*TTiat  the  doctrine  of  subrogation  does  go  to  the  extent  of  giving  to  the 
aurety,  who  has  paid  the  debt  of  the  principal,  the  benefit  of  the  rights  and 
^  aOJL— 13 


Digitized  by 


Google 


194  84  C.  C.  A.  REPORTS. 

remedies  of  the  creditor  against  all  persons  who  were  liable  for  the  debt  is 
both  asserted  by  text-writers  and  sustained  by  the  authority  of  many  decided 
casea  ♦  ♦  ♦  This  is  especially  held  to  be  true  of  the  sureties  of  a  fidu- 
ciary who  are  compelled  to  answer  for  his  breach  of  trust,  and  they  have 
repeatedly  be«i  subrogated  to  the  rights  and  remedies  of  both  the  trustee 
and  the  cestui  que  trust  against  the  fiduciary  and  those  participating  in  the 
wrongful  act." 

It  is  held  in  an  elaborate  and  well-considered  opinion  (Railway  Com- 
pany V.  Fire  Association,  55  Ark.  163,  175,  18  S.  W.  43)  that  an  in- 
surance company,  after  paying  the  amount  of  a  fire  loss,  may  be  sub- 
rogated to  the  assured's  right  of  action  against  the  person  or  corpora- 
tion who  caused  the  fire.    The  court  said : 

"Both  were  responsible  to  the  assured.  The  loss  for  which  they  were  re> 
sponsible  was  one  and  the  same,  and  the  assured  was  entitled  to  but  one 
satisfaction.  It  had  a  right  to  demand  and  receive  payment  of  the  loss  from 
the  insurer  by  virtue  of  its  contract,  as  it  did,  without  seeking  to  recover  it 
of  the  wrongdoer.  As  it  did  so,  and  received  payment  of  the  insurer,  the 
wrongdoer  was  not  thereby  discharged  from  liability;  but  the  insurer  suc- 
ceeded to  and  became  entitled  to  the  assured's  rights  to  relief  against  him 
to  the  extent  of  the  amount  paid  as  an  indemnity,  he  being  primarily  liable, 
and  the  assured  holds  the  claim  against  him  in  trust  for  the  insurer.** 

The  same  conflagration  which  was  the  subject  of  the  last-mentioned 
case  was  considered  by  the  United  States  Supreme  Court  in  St.  Louis, 
etc.,  Railway  Co.  v.  Commercial  Ins.  Co.,  139  U.  S.  223,  11  Sup.  Ct 
554,  35  L.  Ed.  154,  and  Mr.  Justice  Gray,  speaking  for  that  court,  said : 

"In  fire  insurance,  as  in  marine  insurance,  the  insurer,  upon  paying  to  the 
assured  the  amount  of  a  loss  of  the  property  insured,  is  doubtless  subrogated 
in  a  corresponding  amount  to  the  assured's  right  of  action  against  any  other 
person  responsible  for  the  loss." 

In  Boone  Co.  Bank  v.  Byrum,  68  Ark.  71,  66  S.  W.  532,  the  facts 
are  that  a  collector  of  state  taxes  deposited  money  in  a  bank,  which, 
with  knowledge  that  the  deposit  consisted  of  taxes  collected  by  him, 
appropriated  a  part  of  it  to  satisfy  the  collector's  individual  debt.  The 
surety  on  his  oflicial  bond,  after  paying  to  the  state  the  amount  of 
the  misappropriation,  was  subrogated  to  the  right  of  the  state  to  the 
deposit  against  the  bank. 

Reason  and  authority,  as  disclosed  by  the  foregoing  citations,  con- 
duce to  only  one  result ;  and  that  is  that  a  surety,  after  paying  the  debt 
of  his  principal,  is  entitled  to  be  subrogated  to  remedies  which  the 
principal  had  against  third  parties  for  the  claim  which  the  surety  paid. 

But  it  is  argued,  that,  because  the  bank  did  not  have  actual  knowl- 
edge and  did  not  participate  in  the  wrong  perpetrated  upon  the  coun- 
ty by  Bourne,  it  is  not  brought  within  the  principle  of  the  foregoing 
cases,  and  should  not  be  held  liable  to  the  surety.  This  view  seems 
to  have  been  adopted  by  the  learned  trial  judge;  but,  after  a  full 
and  patient  consideration  of  the  subject,  we  are  unable  to  give  it  our 
sanction.  The  bank  may  not  have  been  morally  culpable;  but  its 
failure  to  discharge  the  duty  of  making  inquiries  suggested  by  the 
nonnegotiable  character  of  the  orders  which  it  purchased,  and  by  oth- 
er circumstances  attending  the  transaction,  was  an  act  of  omission 
equally  as  effective  to  occasion  injury  to  the  county  as  many  affirma* 
tive  acts  of  commission  could  have  been.     Such  inquiry  at  the  audit- 
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or's  or  treasurer's  office  would  have  quickly  disclosed  that  the  payees 
were  entitled  to  nothing,  that  they  wexe  myths,  and  that  misrepre- 
sentation, fraud,  and  forgery  were  being  practiced  upon  the  county. 
Ignorance  in  fact  occasioned  by  indulging  indifference  to  almost  .ob- 
vious danger  and  negligence  of  the  grossest  sort  is  entitled  to  little 
consideration  by  a  court  of  conscience.  The  bank's  negligence  op- 
erated as  effectually  to  defraud  the  county  as  any  willful  or  intentional 
participation  in  the  fraudulent  scheme  could  have  done.  If  the  bank 
did  not  have  actual  knowledge  of  the  fraud,  it  did  have,  under  well- 
recognized  law,  constructive  knowledge  of  all  the  facts  which  rea- 
sonable inquiry  would  have  disclosed,  and  therefore  of  the  fraud  itself. 
Such  knowledge  in  ordinary  civil  actions  subjects  its  possessor  to  all 
the  consequences  of  knowledge  in  fact,  and  we  see  no  reason  why  it 
should  not  do  so  in  the  present  case.  Notwithstanding  the  contrary 
contention,  we  tfiink  a  brief  reference  to  the  authorities  will  support 
our  conclusion. 

In  Hall  &  Long  v.  Railroad  Companies,  13  Wall.  367,  370,  372,  20 
h-  Ed.  594,  it  is  held  that  an  insurer  of  goods  destroyed  by  fire  in 
course  of  transportation  by  a  common  carrier  is  entitled,  after  he  has 
paid  the  loss,  to  recover  what  he  has  paid  by  suit  against  the  carrier. 
In  delivering  the  opinion  of  the  court,  Mr.  Justice  Strong  makes  use 
of  the  following  language : 

"Standing  thus,  as  the  insurer  does,  practically,  in  the  position  of  a  surety, 
stipulating  that  the  goods  shall  not  he  lost  or  injured  in  consequence  of  the 
peril  insured  against,  whenever  he  has  indemnified  the  owner  for  the  loss, 
he  is  entitled  to  all  the  means  of  indemnity  which  the  satisfied  owner  held 
against  the  party  primarily  liable.  His  right  rests  upon  familiar  principles 
of  equity.  It  is  the  doctrine  of  subrogation,  d^;)endent  not  at  all  upon  privity 
of  contract,  but  worked  out  through  the  right  of  the  creditor  or  owner.  ♦  ♦  ♦ 
It  has  been  argued,  however,  that  these  decisions  rest  upon  the  doctrine  that 
a  wrongdoer  is  to  be  punished;  that  the  defendants  against  whom  such  ac- 
tions have  been  maintained  were  wrongdoers;  but  that,  in  the  present  case, 
the  fire  by  which  the  insured  goods  were  destroyed  was  accidental,  without 
fault  of  the  defendants,  and  therefore  that  they  stood,  in  relation  to  the 
owner,  at  most  in  the  position  of  double  insurers.  The  argument  will  not 
bear  examinaticHL  ♦  ♦  ♦  The  law  raises  against  him  [the  carrier]  a  con- 
clusive presumption  of  misconduct,  or  breach  of  duty,  in  relation  to  every  loss 
not  caused  by  excepted  perils." 

In  The  Potomac,  105  U.  S.  630,  634,  26  L.  Ed.  1194,  considering  a 
similar  subject,  the  Supreme  Court  makes  the  following  observation: 

The  mere  payment  of  a  loss  by  the  insurer  does  not,  indeed,  afford  any 
defense,  in  whole  or  in  part,  to  a  pers<»i  whose  fault  has  be^i  the  cause  of 
the  loss,  in  a  suit  brought  against  the  latter  by  the  assured.  But  upon 
familiar  principles,  often  recognized  by  this  court,  the  insurer  acquires  by 
such  payment  a  corresponding  right  in  any  damages  to  be  recovered  by  the 
aasored  against  the  wrongdoer,  or  other  party  responsible  for  the  loss. 
♦    •     *  *> 

To  the  same  effect  are  Phoenix  Ins.  Co.  v.  Erie  &  Western  Trans- 
portation Co.,  117  U.  S.  312,  320,  6  Sup.  Ct.  760,  29  L.  Ed.  873 ;  Wa- 
ger V.  Providence  Ins.  Co.,  160  U.  S.  99,  108,  14  Sup.  Ct.  55,  37  L. 
Ed  1013;  Norwich  Union  Fire  Ins.  Soc.  v.  Standard  Oil  Co.,  8  C. 
C.  A.  433,  69  Fed.  984 ;  Chicago,  etc..  Railroad  Co.  v.  Pullman  Car 
Co.,  139  U.  S.  79,  11  Sup.  Ct.  490,  35  h.  Ed.  97;  Atlantic  Ins.  Co.  v. 
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Storrow,  5  Paige  (N.  Y.)  285.  In  the  last-mentioned  case  it  is  held  that 
where  the  master  or  shipowners  are  liable  for  a  loss  by  theft  for  which 
underwriters  are  also  liable,  if  the  underwriters  pay  the  loss  to  the 
assured,  they  are  entitled  in  equity  to  be  subrogated  to  his  rights  against 
the  master  or  shipowners ;  and  this,  notwithstanding  the  fact  that  the 
thieves  were  in  no  way  connected  with  the  ship. 

In  Browne  v.  Fidelity  &  Deposit  Co.  of  Maryland,  98  Tex.  55,  80 
S.  W.  593,  the  facts  are  that  a  guardian  sold  real  estate  belonging 
partly  to  himself  and  partly  to  his  wards,  and  took  notes  payable  to 
his  own  order  for  deferred  payments,  then  sold  and  assigned  the  notes 
to  a  third  party  (Lee),  and  converted  the  proceeds  to  his  own  use. 
He  was  afterwards  removed,  and  a  new  guardian  appointed,  who 
collected  the  amount  of  the  defalcation  from  the  Fidelity  &  Deposit 
Company,  a  surety  on  the  defaulting  guardian's  bond.  Thereupon 
the  surety  brought  his  action  against  Lee,  the  purchaser  of  the  notes, 
claiming  that  the  assignment  of  the  notes  to  Lee  were  forbidden  by 
statute,  and  therefore  that  he  did  not  get  good  title  by  his  purchase. 
The  court  held  that,  the  assignment  to  Lee  being  unauthorized,  the 
title  to  the  notes  did  not  pass,  and  he  was  liable  to  the  new  guardian 
for  the  value  thereof,  notwithstanding  the  fact  he  had  paid  the  same 
to  Lee.  In  that  case  there  was  no  showing  that  Lee,  the  purchaser 
of  the  notes,  was  a  party  to  the  guardian's  wrong,  or  that  he  had  ac- 
tual knowledge  that  the  notes  purchased  were  the  property  of  the 
ward.     He  was  affected  with  constructive  knowledge  only. 

In  Skiff  V.  Cross,  21  Iowa,  459,  the  facts  are  that  the  sheriff  levied 
an  execution  in  favor  of  Cross  against  John  Mosier  on  a  county  war- 
rant as  the  property  of  the  defendant  in  execution  and  delivered  the 
same,  as  permitted  by  Iowa  statutes,  to  Cross,  who  received  it  in 
full  satisfaction  of  the  execution.  Daniel  Mosier  claimed  the  war- 
rant as  his  property,  and  sued  the  sheriff  and  sureties  on  his  official 
bond  for  conversion  of  it,  and  recovered  judgment,  which  the  sure- 
ties paid.  It  was  held  that  the  sureties  were  entitled  to  be  subro- 
gated to  the  rights  of  Daniel  Mosier  against  Cross,  who  got  his  prop- 
erty. Dillon,  Judge,  afterwards  United  States  Circuit  Judge  for  this 
circuit,  delivered  tfie  opinion  of  the  court.     He  said  as  follows: 

"Now,  If  Cross  would  be  Uable  In  respect  to  the  order  If  he  had  been  pro- 
ceeded against  directly  by  Daniel  Mosier,  what  good  reason  can  be  given  why 
he  should  not  be  liable  to  the  plaintiffs?  We  can  discover  none.  Daniel 
had  his  election  to  go  against  Cross  or  against  the  sheriff  and  his  sureties. 
He  chose  to  proceed  against  the  sheriff  and  his  sureties,  and  the  sureties 
were  conipelled  to  pay  him.  Is  it  any  greater  hardship  on  Cross  to  pay  the 
amount  of  the  order  to  the  sureties  than  it  would  have  been  to  have  paid  it 
directly  to  Daniel?  Is  it  not  equitable  to  treat  the  sureties  who  have  paid 
to  Daniel,  as  substituted  by  operation  of  law  to  Daniel's  right  as  against 
Cross?  The  ground  of  Cross*  liability  is  that  he  has  received  money  to  which 
he  has  no  right  or  claim,  and  for  which  plaintiffs  have  been  compelled  to  ac- 
count" 

The  case  does  not  disclose  that  defendant  Cross  had  any  actual 
knowledge  of  the  ownership  of  the  warrant  in  question  when  he  took 
it  in  satisfaction  of  his  execution.  Whether  he  knew  it  or  not  seems 
from  the  opinion  to  have  been  quite  immaterial,  as  the  court  appears 
to  be  totally  indifferent  to  that  fact 
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In  Edmunds  v.  Venable,  1  Patt.  &  H.  (Va.)  121,  a  trustee  or  com- 
mittee, holding  two  bonds  showing  on  their  face  that  they  belonged 
to  the  estate  of  a  lunatic,  sold  them  to  a  third  person,  who  thought 
he  was  engaged  in  an  innocent  and  lawful  transaction.  The  pur- 
chaser afterwards  realized  on  them,  and  was  held  bound  to  account 
to  the  estate  for  what  he  received,  notwithstanding  the  fact  he  had 
paid  for  them  their  full  value;  and  it  was  further  held  that  sureties 
of  the  trustee,  who  had  been  decreed  to  answer  for  his  defaults,  were 
entitled  to  be  subrogated  to  the  rights  of  the  lunatic  against  the  pur- 
chaser. The  Court  of  Appeals  held,  in  the  language  of  one  of  the 
judges,  that  the  right  of  subrogation  existed,  although  the  purchaser 
of  the  bonds — 

'*did  not  intend  to  commit  a  fraud,  and  did  not  suspect  that  be  was  engaged  in 
a  transaction  not  perfectly  innocent,  but  unwarily  bad  done  tbat  wbicb  may 
subject  bim  to  loss,  but  to  no  imputation  upon  bis  motives.*' 

It  appears  from  the  foregoing  that  what  seems  to  us  to  be  the  natural 
equities  between  the  parties  is  supported  by  abundant  authority.  The 
case  was  disposed  of  below  on  demurrer  to  the  bill,  which  set  out  the 
facts  as  already  discussed.  The  trial  court  sustained  the  demurrer, 
and  entered  a  final  decree  dismissing  the  bill.  This,  from  what  has 
been  said,  was  error. 

The  decree  is  reversed,  and  the  cause  remanded  to  the  Circuit  Court, 
with  directions  to  permit  an  answer  to  be  filed  and  otherwise  proceed 
in  harmony  with  this  opinion. 

HOOK,  Circuit  Judge  (dissenting).  The  case  in  brief  is  this:  A 
deputy  county  auditor  of  Ramsey  county,  Minn.,  for  whose  official 
conduct  and  integrity  the  surety  company  stood  sponsor,  fabricated 
some  orders  on  the  county  treasurer  payable  to  fictitious  persons.  He 
forged  the  names  of  the  payees  to  indorsements  of  the  orders  and  dis- 
posed of  them  to  the  bank  for  face  value.  In  form  the  orders  were 
ncMuiegotiable,  but  it  is  conceded  that  in  fact  the  bank  acted  innocently 
in  buying  them.  Afterwards  the  county  treasurer,  being  in  funds,  paid 
to  the  l^nk  the  amount  of  the  orders  and  accrued  interest.  When 
the  criminal  conduct  of  the  deputy  auditor  was  discovered,  the  coun- 
ty, acting  through  its  board  of  county  commissioners,  cast  about  to 
recover  its  loss.  It  sued  the  auditor  and  the  surety  company,  his  of- 
ficial bondsman,  and  obtained  judgment  which  met  with  the  approval 
of  the  Supreme  Court  of  Minnesota.  Board  of  Co.  Com'rs  v.  John- 
son, 89  Minn.  68,  93  N.  W.  1056.  The  surety  company  paid  the 
judgment  and  now  seeks  reimbursement  from  the  bank.  It  invokes 
the  equitable  doctrine  of  subrogation,  and  claims  that  the  county  could 
have  maintained  an  action  against  the  bank  for  the  recovery  of  the 
money  paid  on  the  spurious  orders,  and  therefore  it  should  be  put  in 
the  place  of  the  county.  It  is  admitted  at  the  threshold  of  this  proposi- 
tion that  if  the  bank  had  sustained  the  loss,  instead  of  the  county,  and 
could  in  such  case  have  recovered  from  the  surety  company,  of  course, 
the  latter  cannot  now  recover  from  the  bank. 

Could  the  bank  have  recovered  from  the  surety  company?  I  said 
at  the  beginning  that  the  surety  company  stood  sponsor  for  the  of- 
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ficial  conduct  and  integrity  of  the  deputy.  The  Minnesota  court  so 
decided,  and  its  decision  to  that  effect  lies  at.  the  root  of  the  judg- 
ment which  the  county  obtained  and  the  surety  company  paid.  A 
statute  of  Minnesota  made  the  bond  of  the  surety  company  avail- 
able, not  only  to  the  county,  but  also  to  every  person  damaged  by 
the  official  misconduct  of  the  auditor;  and  in  this  connection  we 
may  substitute  the  deputy  for  the  auditor,  because  the  auditor  and 
the  surety  company  were  responsible  for  whatever  the  deputy  did 
by  virtue  of  his  office.  The  sole  test  of  the  liability  of  the  surety  com- 
pany to  the  county  was  loss  resulting  from  official  misconduct  of  the 
deputy.  Precisely  the  same  test  applies  between  the  surety  com- 
pany and  the  bank  and  every  other  person  seeking  indemnity  for  loss 
caused  by  the  deputy.  Now  the  Supreme  Court  of  Minnesota  held 
in  effect  that  the  loss  sustained  by  the  county  by  the  payment  of  the 
money  to  the  bank  in  redemption  of  the  orders  was  due  to  the  of- 
ficial misconduct  of  the  deputy.  The  recovery  by  the  county  upon  the 
bond  of  the  surety  company  could  have  proceeded  upon  no  other  the- 
ory. The  swindling  scheme  of  the  deputy  commenced  with  his  for- 
gery of  the  spurious  orders,  and  it  must  be  conceded  that  this  was 
done  under  color  of  his  office;  in  other  words,  that  it  was  official 
misconduct.  He  was  convicted  and  sent  to  prison  for  it.  State  v. 
Bourne,  86  Minn.  426,  90  N.  W.  1105.  The  final  act  in  the  transac- 
tion was  the  payment  by  the  county  treasurer  to  the  bank;  and  the 
Supreme  Court  of  Minnesota  in  effect  held  in  the  action  brought  by 
the  county  that  the  loss  of  funds  so  caused  was  likewise  due  to  the 
official  misconduct  of  the  deputy,  and  for  that  reason  a  recovery  by 
the  county  upon  the  bond  was  sustained.  The  conclusion  of  my  as- 
sociates, therefore,  exhibits  this  situation :  The  surety  company,  being 
answerable  to  every  person  injured  by  the  official  misconduct  of  the 
deputy  auditor,  is  liable  for  loss  caused  by  the  forging  of  the  orders, 
and  also  for  loss  caused  by  the  payment  of  them  by  the  county  to  the 
bank;  but  it  is  not  liable  for  any  intervening  loss,  because  all  inter- 
vening acts  of  the  deputy  were  his  personal  acts,  not  done  under  color 
of  his  office.  It  seems  to  me  that  this  is  a  short-circuiting  that  is  not 
at  all  in  harmony  with  the  decision  of  the  highest  court  of  the  state 
upon  a  matter  peculiarly  within  its  province  to  decide.  If  the  county 
could  recover  from  the  surety  company  for  the  loss  of  the  money  it 
paid  to  the  bank,  and  it  was  held  that  it  could,  I  am  unable  to  see  why 
the  bank,  equally  protected  by  the  bond,  would  not,  if  the  orders  had 
remained  on  its  hands,  be  entitled  to  recover  the  money  it  paid  to 
the  deputy  auditor.  That  the  bank  might  recover  from  the  surety 
company  seems  clear,  unless  it  is  held  that  the  decision  of  the  Su- 
preme Court  of  Minnesota  is  wrong,  and  that  no  recovery  by  the  coun- 
ty from  the  surety  company  should  have  been  allowed  because,  after 
the  deputy,  acting  under  color  of  his  office,  had  forged  the  orders,  he 
did  some  personal  acts  in  furthering  his  scheme  of  obtaining  moneys 
from  the  treasury,  such  as  indorsing  and  selling  them,  which  were  not 
covered  by  the  bond.  That  is  what  we  are  brought  to.  Can  the  con- 
duct of  the  deputy  properly  be  characterized  as  official  delinquency 
towards  the  county,  and  at  the  same  time  be  called  mere  personal,  un- 
official conduct  as  to  third  persons,  who  are  equally  protected  by  the 
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bond?  What  is  there  that  makes  the  same  conduct  official  in  one 
view  and  personal  in  the  other?  Ordinarily  the  test  is  the  scope  of 
the  officer's  powers  and  duties  and  the  nature  of  the  transaction  in 
question. 

It  is  also  said  that  loss  by  the  bank  could  not  have  been  caused  by 
the  official  misconduct  of  the  deputy,  because  such  loss  does  not  nat- 
urally follow  the  forgery  of  nonnegotiable  orders.  With  the  greatest 
respect  for  the  views  of  my  associates,  I  think  this  conclusion  results 
from  a  misapplication  of  an  admixture  of  rules  of  commercial  paper 
with  the  doctrine  of  remote  and  proximate  cause.  They  say  in  effect : 
If  a  county  officer  forges  negotiable  bonds  and  sells  them  the  pur- 
chaser who  sustains  loss  may  recover  from  a  surety  which  has  con- 
tracted to  protect  everyone  against  official  misconduct;  but  if  he 
forges  nonnegotiable  county  orders  the  purchaser  who  sustains  loss 
may  not  recover.  It  cannot  be  denied  that  the  officer  is  equally  guilty 
of  official  misconduct  in  each  case ;  but  it  is  said  that  in  the  latter  case 
the  loss  is  too  remote  from  the  original  cause,  for  the  reason  that  it 
could  not  reasonably  have  been  foreseen  in  the  light  of  attending  cir- 
cumstances. This  latter  proposition  is  qualified  by  the  observation 
that  a  purchase  of  nonnegotiable  orders  without  inquiry  as  to  their 
genuineness  is  out  of  the  ordinary  course  of  business,  unnatural, 
improper,  and  incapable  of  anticipation.  If  this  observation  is  vital 
to  the  position  taken,  it  may  be  said  that  two  answers  suggest  them- 
selves: (a)  The  case  before  us  is  presented  upon  bill  and  demurrer. 
There  is  not  the  remotest  suggestion  in  the  bill  that  the  bank  pur- 
chased the  orders  without  making  inquiry  as  to  their  genuineness, 
(b)  Nor  is  it  averred  that  the  purchase  of  such  orders  was  not  pursu- 
ant to  a  well-known  business  custom.  I  take  it  that  every  banker 
acquainted  with  the  conduct  of  the  fiscal  affairs  of  counties  knows  that 
the  purchase  for  investment  of  county  orders  which  the  county  issu- 
ing them  is  not  ready  to  pay  is  a  common  course  of  business.  So  in 
the  last  analysis  the  proposition  is  reduced  to  this:  A  loss  sustained 
by  the  purchaser  of  forged  nonnegotiable  county  orders  is  as  a  mat- 
ter of  law  so  remote  from  the  act  of  forgery  that  the  latter  cannot 
be  regarded  as  an  efficient  cause  of  the  loss ;  that  the  mere  fact  that 
the  orders  were  not  payable  to  order  or  bearer  breaks  the  otherwise 
obvious  causal  connection  between  the  official  misconduct  and  the 
loss.  Even  if  the  case  before  us  can  properly  be  reduced  to  this 
status,  it  seems  to  me  to  leap  to  the  common  understanding  that  the 
conclusion  is  unsound.  It  was  just  as  likely  that  the  orders  would  be 
dealt  in  by  innocent  parties  as  it  was  that  the  county  treasurer  would 
be  finally  so  deceived  as  to  pay  them ;  and  it  is  admitted  that  the  pay- 
ment by  the  treasurer  was  a  proximate  result  of  the  forgery. 

There  is  another  view  of  the  case :  Even  conceding  that  the  sure- 
ty company  would  not  be  liable  to  the  bank,  it  does  not  necessarily 
follow  that  the  former  is  entitled  to  the  subrogation  sought  and  to 
a  recovery  from  the  latter.  There  remain  to  be  considered  the  equi- 
ties of  the  parties  as  between  themselves,  in  view  of  their  relations 
to  the  entire  transaction.  The  final  question  in  a  case  of  this  char- 
acter is:  Who  in  good  conscience  ought  to  stand  the  loss?  In  an- 
swering it,  I  am  unwilling  to  say  that  the  surety  for  a  forger  should 
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be  allowed  to  indemnify  himself  at  the  expense  of  an  innocent  victim. 
The  surety  company  says  to  the  bank: 

"The  indorsement  and  sale  of  the  orders  by  the  deputy  were  his  persoDal 
acts.  I  am  not  responsible  for  them.  Therefore,  because  you  bought  the  or- 
ders, you  should  stand  the  loss." 

But  the  bank  may  reply: 

"You  are  responsible  for  his  forgery,  which  was  the  first  act  and  the  domi- 
nant one  in  his  scheme  to  defraud.  Without  it  no  one  would  have  suffered 
loss.  For  a  paid  consideration  you  guaranteed  the  county  and  the  public, 
including  myself,  against  his  official  misconduct ;  and  as  between  us  you  should 
not  visit  the  loss  upon  one  who  acted  innocently,  and  so  wholly  escape  every 
consequence  of  a  conceded  breach  of  your  bond." 

The  bank,  which  is  a  defendant  here,  is  in  possession  of  and  holds 
the  legal  title  to  the  money  it  got  from  the  county.  At  law  the  sure- 
ty company  has  no  right  against  the  bank,  but  must  make  a  case  that 
challenges  the  conscience  of  a  court  of  equity — ^not  one  that  merely 
follows  the  devious  technicalities  of  the  law.  When  equities  are  equal- 
ly balanced,  the  position  of  the  defendant  or  the  possessor  of  the  thing 
in  controversy  is  the  better.  The  legal  title  added  to  an  equity  pre- 
vails over  an  equal  equity  that  is  not  so  supported.  In  Insurance  Co. 
v.  Clark,  203  U.  S.  64,  27  Sup.  Ct.  19,  51  L.  Ed.  91,  a  man  and  his 
sister  conspired  to  defraud  an  insurance  company.  The  former,  hav- 
ing insured  his  life,  disappeared.  The  latter,  as  beneficiary,  sued  and 
obtained  judgment,  which  was  paid.  Interests  in  the  policies  had 
been  assigned  to  attorneys  under  contingent  fee  contracts,  and  they 
got  their  portions  of  the  judgment.  It  was  afterwards  discovered 
that  the  insured  was  living  and  that  a  gross  fraud  had  been  perpetrated. 
The  company  brought  suit  in  equity  against  the  beneficiary  and  the 
attorneys  to  recover  the  money  paid.  In  fact,  the  attorneys  acted  in- 
nocently and  had  paid  for  their  shares  by  their  services.  Recovery 
from  the  beneficiary  was  allowed,  but  denied  as  to  the  attorneys,  who 
held  under  the  assignments  from  the  guilty  beneficiary.  The  com- 
pany sought  to  charge  the  attorneys  with  notice  because  of  the  non- 
negotiable  character  of  the  policies.    The  Supreme  Court  said: 

**But  notice  cannot  be  established  by  the  mere  fact  that,  while  the  appel- 
lees (the  attorneys)  held  an  interest  in  the  policies,  they  were  assignees  of 
choses  in  action,  and  took  them  subject  to  the  equities.  This  is  due  to  a  chose 
in  action  not  being  negotiable.    It  does  not  stand  on  notice." 

In  a  consideration  of  the  equities  of  the  parties,  an  important  fea- 
ture of  the  position  of  the  bank  is  its  innocence  and  good  faith.  Ref- 
erence is  made  in  the  foregoing  opinion  to  supposed  negligence  of 
the  bank  in  buying  the  orders.  The  case  comes  here  on  bill  and  de- 
murrer, and  if  the  bank  is  to  be  charged  with  negligence  the  foun- 
dation for  it  must  be  found  in  the  bill.  I  can  find  no  averment  in  the 
bill  directly  or  indirectly  charging  the  bank  with  any  negligent  con- 
duct whatever.  It  is  not  even  said  that  in  purchasing  the  orders  it 
acted  irregularly  or  out  of  the  usual  well-known  course  of  business. 
On  the  contrary,  there  is  an  affirmative  admission  that  it  knew  noth- 
ing of  the  fraudulent  character  of  the  orders.  Moreover,  the  ab- 
sence of  any  charge  of  negligence  against  the  bank  is  given  emphasis 
by  the  fact  that  Siere  are  affirmative  charges  of  negligence  against 
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the  county  treasurer,  the  chairman  of  the  board  of  county  commis- 
sioners, and  the  depositary  of  the  county  funds.    It  is  true  that  it  ap- 
pears from  the  bill  that  the  bank  purchased  nonnegotiable  orders  and 
obtained  payment  of  them  by  the  county  treasurer;    but  the  status 
of  the  parties  in  such  a  case  results  from  a  fixed  rule  in  the  law  of 
choses  in  action,  and  not  from  any  supposed  negligence  of  the  pur- 
chaser in  failing  to  make  inquiries.    Insurance  Co.  v.  Clark,  supra. 
As  bearing  upon  the  assumption  of  negligence,  it  is  said  that  an  in- 
quiry at  file  auditor's  or  treasurer's  office  would  have  quickly  dis- 
closed the  fraud ;  but  the  bill  fails  to  charge  either  that  such  inquiry 
was  not  made  or  that,  if  it  had  been  made,  it  would  have  resulted 
in  the  information.     So  how  can  we  assume  this  fact  prejudicial  to 
the  bank?    On  the  contrary,  we  know  from  the  averments  of  the 
bill  and  the  statutes  of  Minnesota  (Gen.  St.  Minn.  1878,  c.  8,  §  169) 
that  about  the  time  of  the  purchase  of  the  orders  they  were  taken  to 
the  treasurer,  who  indorsed  on  them  a  recital  of  lack  of  funds  for 
their  payment.    We  also  know  that  about  a  year  later  these  very  or- 
ders were  paid  by  the  treasurer  without  question  of  their  validity. 
The  orders  were  fair  on  their  face,  every  written  evidence  of  their 
validity  being  genuine.    When  the  bank  secured  them  they  bore  the 
genuine  signature  of  the  deputy  auditor,  who  had  authority  to  execute 
valid  orders;   also  an  impression  of  the  official  seal  of  the  auditor's 
office;    also  the  genuine  signature  of  the  chairman  of  the  board  of 
comity  commissioners  to  a  recital  that  they  were  issued  by  the  au- 
thority of  the  board.    Under  these  circumstances,  would  it  not  have 
been  an  unusual  exhibition  of  diligence  had  the  bank  ignored  these 
evidences  of  regularity  and  instituted  an  independent  investigation 
of  its  own?    Are  we  to  say,  in  the  absence  of  information  from  the 
pleader,  that  the  bank  omitted  to  do  what  ordinarily  prudent  men 
engaged  in  that  business  would  have  done  under  the  same  circum- 
stances?   It  is  a  matter  of  common  knowledge  that  such  orders  are 
widely  dealt  in  by  investors,  much  the  same  as  special  tax  warrants 
are  in  the  larger  cities.     If,  when  they  are  presented  to  the  county 
treasurer,  there  is  no  money  in  the  fund  upon  which  they  are  drawn, 
the  treasurer  indorses  that  fact  upon  them,  and  thenceforth  they  draw 
interest  until  funds  are  available  for  their  redemption.    The  interest 
is  the  inducement  to  the  investors.     State  v.  Bourne,  86  Minn.  432, 
90  N.  W.  1108. 

It  is  suggested  that,  if  the  bank  did  not  have  actual  knowledge  of 
the  fraud  (and  the  bill  admits  it  did  not)  it  had  constructive  knowledge 
of  all  the  facts  which  reasonable  inquiry  would  have  disclosed,  and 
therefore  of  the  fraud  itself.  As  to  this  I  need  only  refer  to  the  rule 
applied  by  Mr.  Justice  Brewer  in  United  States  v.  Detroit  Lumber  Co., 
200  U.  S.  321,  333,  26  Sup.  Ct.  282,  285,  50  L.  Ed.  499,  a  case  in  which 
conflicting  equities  were  weighed: 

-Wben  a  person  has  not  actual  notice,  he  ought  not  to  be  treated  as  if  he 
had  notice,  unless  the  drcomstances  are  such  as  enable  the  court  to  say,  not 
only  that  he  might  have  acquired,  but  also  that  he  ought  to  have  acquired,  it 
bot  for  his  gross  negligence  in  the  conduct  of  the  business  in  question.  The 
qnestion,  then,  when  it  is  sought  to  affect  a  purchaser  with  constructive 
notice,  is  not  whether  he  had  the  means  of  obtaining  and  might  by  prudent 
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caution  have  obtained  the  knowledge  in  question,  but  whether  not  obtaining 
was  an  act  of  gross  or  culpable  negligence." 

So  when  it  is  said  that  the  orders,  being  nonnegotiable,  were  taken 
subject  to  the  defenses  of  the  county,  all  is  said  that  is  relevant  Neg- 
ligence, ordinary  or  gross,  and  notice,  whether  actual  or  constructive, 
have  nothing  to  do  with  the  case  made  by  the  bill  in  this  cause.  They 
are  not.  for  our  consideration  in  weighing  the  equities  of  the  bank,  and 
were  not  considered  by  the  trial  court. 

In  my  opinion  the  decree  should  be  affirmed. 


(1^  Fed.  36.) 

Mcelroy  v.  mastbrson. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    June  27,  1907.) 
No.  2,532. 

1.  Cancellation  op  Instruments— Gbounds— Improvidence  ob  Unoonsoion- 

ableness. 

An  unmarried  man  77  years  old,  and  in  feeble  health,  deeded  his  farm 
to  his  nephew  on  the  expressed  consideration  of  $1  and  other  considera- 
tions, the  deed  reserving  to  the  grantor  a  life  estate.  It  was  also  orally- 
agreed  that  the  grantee  should  furnish  support  to  the  grantor  at  the  gran- 
tee's own  home,  which  he  did  so  long  as  the  grantor  remained  with  him, 
and  also  paid  the  interest  on  a  mortgage  on  the  farm.  Subsequently  the 
grantor  returned  to  the  farm  and  commenced  suit  for  cancellation  of  the 
deed.  He  was  shown  to  have  been  maitally  competent,  and  there  was 
no  evidence  to  establish  coercion  or  undue  influence.  Held,  that  the  fact 
that  the  deed  did  not  impose  a  positive  obligation  on  the  grantee  for  the 
grantor's  care  and  support  did  not  authorize  the  court  to  set  it  aside  as 
improvident  and  unconscionable. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  8,  Cancellation  of 
Instruments,  §   3.] 

2.  Equity— Powers  of  Chancellor— Contract  Rights. 

There  is  no  comprehensive  discretion  reposed  in  the  chancellor  by 
modem  equity  jurisprudence  to  make  and  unmake  contracts  of  parties  sul 
juris  subject  to  such  limitations  only  as  meet  the  approval  of  his  con- 
science, but  courts  of  equity  are  now  required  as  mu^  as  courts  of  law 
to  enforce  contracts  free  from  fraud,  and  to  refrain  from  making  contracts 
for  the  parties  on  which  their  minds  never  met. 

3.  Same— Modern  Jurisprudence. 

In  the  process  of  development,  equity  jurisprudence  has  assumed  the 
qualities  of  a  composite  system  of  settled  rules  and  principles  by  which 
the  property  rights  of  parties  are  measured  and  limited,  and  are  ren- 
dered more  certain  and  stable. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Minnesota. 

William  D.  Mitchell  and  Pierce  Butler  (Jared  How,  on  the  brief), 
for  appellant. 
A.  A.  Stone  and  Thomas  Hessian,  for  appellee. 

Before  SANBORN  and  HOOK,  Circuit  Judges,  and  PHILIPS, 
District  Judge. 

PHILIPS,  District  Judge.    This  is  a  suit  in  equity  to  set  aside 
and  annul  a  deed  executed  by  the  appellee  to  the  appellant  February 
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3,  1903.  The  land  conveyed  consists  of  about  194  acres,  valued  at  be- 
tween $9,000  and  $10,000.  The  grounds  of  attack  on  the  deed  are 
that  it  was  given  withbut  consideration  and  obtained  through  undue 
influence  and  misrepresentation.  At  the  time  of  the  conveyance  the 
^pellee  was  about  77  years  of  age,  and  the  appellant  was  about  58. 
The  appellee  is  the  uncle  and  godfather  of  the  appellant.  They  were 
bom  in  Ireland,  immigrating  to  America  in  1850.  In  the  party  was 
the  sister  of  the  appellee,  and  mother  of  appellant,  and  her  husband 
and  perhaps  some  children.  The  appellant's  parents  established  a 
home  in  the  city  of  New  York,  and  the  appellee  was  a  guest  in  their 
home  for  about  a  year.  After  that  he  drifted  for  a  number  of  years, 
working  as  a  common  laborer,  attempting  once  to  establish  a  home- 
stead in  Illinois,  until  finally,  in  1865,  he  pre-empted  the  land  involved 
in  this  suit,  in  Nicollet  county,  Minn.  Neither  he  nor  this  nephew  ever 
married.  The  latter  continued  to  live  in  the  city  of  New  York,  en- 
gaged in  the  trade  of  a  hatter,  and  succeeded  in  earning  an  independent, 
respectable  competence. 

While  there  were  other  near  relatives — a  brother  and  some  nieces 
— ^the  appellee  had  no  communication  with  them.  The  father  and 
mother  of  the  appellant  died  several  years  prior  to  1903.  While  the 
said  nieces  lived  in  the  city  of  New  York,  all  the  information  the  ap- 
pellee seems  to  have  had  about  them  came  from  occasional  corres- 
pondence with  this  nephew,  the  appellant.  So  much  of  the  corres- 
pondence between  them  as  was  preserved,  ranging  from  perhaps  1885 
to  January,  1903,  shows  that  an  unusual  relation  of  affectionate  at- 
tachment existed  between  this  uncle  and  nephew.  In  his  isolation,  in 
the  far  away  Northwest,  the  uncle's  heart  went  out  with  an  unceasing 
tenderness  towards  this  nephew.  He  seemed  to  have  regarded  him 
as  indeed  his  godchild.  He  was  an  illiterate  man.  and  his  betters 
tear  evidence  that  to  him  writing  was  indeed  a  severe  labor,  and  he 
seems  to  have  assumed  the  burden  of  writing  only  when  prompted 
thereto  by  the  yearning  desire  to  keep  in  touch  with  this  nephew. 
Though  expressed  in  crude  form,  his  letters  were  invariably  charac- 
terized by  a  sentimental  feeling  of  unaffected  regard  for  the  appel- 
lant. He  nearly  always  addressed  him  as  "Dear  Patritk,"  and  closed 
his  letters  with  the  words  "I  remain  your  loving  uncle  to  death."  The 
solicitation  for  this  correspondence,  as  a  general  rule,  came  from  the 
uncle.  He  often  chided  the  appellant  when  he  neglected  writing  to 
him  for  a  considerable  length  of  time,  and  expressed  himself  as  be- 
ing delighted  whenever  he  did  receive  a  letter  from  him.  This  fact 
is  of  especial  moment  as  indicating  the  entire  absence  of  any  selfish 
or  sinister  motive  on  the  part  of  ttie  appellant  in  maintaining  a  cor- 
respondence with  his  uncle.  While  his  letters  breathed  the  most  kind- 
ly and  considerate  spirit  and  a  tender  solicitude  for  his  uncle's  welfare, 
there  does  not  appear  in  one  line  of  any  of  them  a  word  or  thought 
that  should  suggest  to  a  reasonable,  candid  person  a  lurking  purpose 
in  the  mind  of  the  appellant  to  obtain  aught  from  his  uncle  save  a 
continuance  of  their  affectionate  relation.  Any  contrary  suggestion 
is  a  perversion  of  the  language  of  a  simple-hearted,  sincere  man.  Sev- 
eral years  prior  to  1903,  the  appellant  visited  his  uncle,  evidently  on 
invitation,  and  certainly  to  the  deep  pleasure  of  the  latter.     In  his 
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testimony  the  appellee  himself  does  not  attach  to  this  visit  any  other 
motive  tfian  that  of  sincerity  and  kindness.  There  was  not  an  inci- 
dent connected  with  this  visit  to  justify  any  imputation  of  an  ulterior 
design  to  subserve  any  selfish  purpose  on  the  part  of  the  appellant. 

The  evidence  shows  that  the  appellee  was  not  a  successful  farmer. 
Early  after  the  acquisition  of  this  land  he  placed  upon  it  a  mortgage 
for  $1,400.  This  incumbrance  accumulated  until,  at  the  time  of  Ae 
execution  of  the  deed  in  question,  the  debt  amounted  to  about  $2,- 
900.  The  increase  in  the  value  of  the  farm  was  despite  the  appel- 
lee's improvidence,  and  his  retention  of  it  intact  was  attributable  to 
the  indulgence  of  the  mortgagee,  who  was  content  to  let  the  mortgage 
run  so  long  as  the  interest  was  paid,  as  the  increasing  value  of  the 
security  resulting  from  the  development  of  the  country  was  deemed 
ample  protection.  As  appears  from  the  correspondence  between  these 
parties,  the  maintenance  of  the  farm  was  becoming  somewhat  of  a 
burden  to  the  appellee,  and  it  is  to  be  gathered  from  the  correspondence 
that  the  appellant  had  suggested  to  him  the  advisability  of  selling  it; 
but  he  seemed  to  be  adverse  to  parting  with  it,  and  it  is  quite  infer- 
able from  the  evidence  that  the  underlying  purpose  of  the  appellee 
all  the  while  was  to  retain  this  land  to  the  end,  and  that  he  designed 
after  his  death  it  should  go  to  the  appellant.  In  1902,  by  reason  of 
physical  infirmity  and  business  incapacity,  the  burden  of  this  farm 
and  the  loneliness  of  his  situation  became  such  as  to  induce  the  appel- 
lee to  remove  from  it  to  a  nearby  town,  and  board  with  some  friends. 
He  was  sick,  and  evidently  became  apprehensive  that  he  was  approach- 
ing the  end  of  life.  Naturally  enough  in  such  situation  his  mind  turned 
to  the  appellant;  and  on  December  24,  1902,  he  wrote  to  him,  saying: 

'*It  is  80  long  since  i  heard  from  you  i  thought  i  would  try  to  write  you  a 
few  lines  to  yet  you  know  how  i  feel  i  am  very  feeble  this  winter  1  have  left 
my  house  1  was  not  able  to  care  for  myself  i  have  went  to  stay  with  a 
neighbor  that  has  my  place  rented  so  there  is  no  person  in  my  house  Patrick 
1  wish  to  here  from  you  if  you  are  alive  but  1  would  like  much  better  to  see 
you  you  told  me  when  you  were  [here]  if  anything  happened  that  you  would 
come  here  to  me  and  i  think  it  very  near  the  time  i  think  i  will  not  be  long 
here  i  think  you  had  better  come  on  if  you  are  alive  so  we  can  talk  to  each 
othere  do  not  delay  as  1  cannot  tell  how  1  am  going  to  last  1  have  no  more 
to  say  as  i  do  not  feel  able  to  write  any  more  1  remain  your  loving  unde  to 
Death." 

It  is  inferable  that  the  appellant  answered  this  letter  expressing  the 
wish  that  his  uncle  should  go  to  New  York  and  live  with  him,  as  he 
could  better  take  care  of  him.  On  the  9th  of  January,  1903,  the  ap- 
pellee wrote  the  appellant  as  follows: 

**i  wish  to  inform  you  that  i  received  your  very  kind  and  welcom  letter 
it  gave  me  great  comfort  to  hear  that  you  are  still  living  i  thought  you 
were  dead  it  was  so  long  since  i  heard  from  you  you  said  in  your  letter 
you  wished  me  to  go  there  my  business  in  such  shape  that  it  is  pretty  hard 
for  me  to  go  away  and  leave  everything  behind  me  and  has  no  body  to  look 
after  it  it  is  a  very  cold  winter  and  1  am  not  able  to  go  out  and  see  anyone 
about  the  matter  if  i  live  to  spring  i  hope  to  be  able  to  find  someone  that  will 
rent  it  for  a  number  of  years  as  1  would  wish  to  go  there  and  be  buried  with 
my  people  i  am  staying  in  lesueur  this  winter  i  locked  the  house  i  did  not 
want  to  be  found  dead  there  if  i  find  that  i  get  any  worse  i  will  let  you  know 
so  that  you  will  look  after  my  place  so  that  there  will  be  nobody  to  make  any 
trouble    i  had  a  letter  from  father  cauley    he  said  he  lived  with  roberts 
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daughter  Bridget  and  that  she  was  married  to  a  relation  of  his  he  said  she 
would  meet  me  with  open  arms  if  i  would  go  there  i  did  not  answer  his  let- 
ter as  i  did  not  feel  good  i  wish  you  would  let  me  know  if  my  brothers  and 
sisters  are  living  or  dead  if  i  find  1  cannot  stand  it  this  winter  i  will  write  to 
you  or  have  somebody  else  write  to  you  for  me  so  thaf  you  can  come  on  me 
fix  matters  i  do  not  intend  to  give  what  little  there  will  be  to  anyone  else 
i  think  i  have  no  more  to  say  at  present    i  remain  your  loving  uncle  to  Death." 

On  receipt  of  this  letter  it  is  but  just  to  say  that,  prompted  by  a  hu- 
mane and  commendable  spirit,  the  appellant  left  his  business,  and  on 
or  about  the  19th  day  of  January,  1903,  arrived  at  his  uncle's  boarding 
house  to  look  after  him  and  take  him  home  with  him.  Their  meeting 
was  mutually  most  cordial.  While  somewhat  feeble,  the  appellee  was 
sitting  up  and  was  able  to  move  about.  It  was  concluded  that  he 
should  return  to  New  York  City  with  the  appellant  and  make  his  home 
with  him.  Assisted  by  the  appellant  he  busied  himself  in  closing  up 
his  business  affairs,  disposing  of  a  little  grain  and  some  personal  prop- 
erty on  the  farm,  and  settling  up  some  debts  owing  by  him. 

The  only  witnesses  to  what  led  up  to  the  incident  of  the  execution 
of  the  deed  are  the  parties  to  this  suit  There  is  no  essential  conflict 
between  them  as  to  the  fact  that  it  was  the  long  entertained  purpose  of 
the  appellee  that  on  his  death  the  land  should  go  to  this  nephew.  He 
had  every  reason  to  so  remember  and  reward  him.  The  appellant  had 
remembered  and  administered  to  him  in  the  past  when  he  hungered 
for  sympathy  and  needed  care.  He  had  sent  him  raiment  that  pro- 
tected him  in  winter.  He  had  sent  him  clothing  that  made  him  present- 
able in  public ;  and  he  had  come  to  him  in  the  hour  of  his  extremity  to 
render  him  needful  assistance  and  cheer.  The  subject  of  who  should 
be  the  beneficiary  of  the  landed  estate  after  the  old  man's  death  was 
broached  by  him.  The  only  material  matter  about  which  they  differ  in 
the  testimony  as  to  what  occurred  between  them  just  prior  to  the  exe- 
cution of  the  deed  is  the  contention,  now  advanced  on  behalf  of  the  ap- 
pellee, that  his  plan  was  to  g^ve  the  land  by  will  to  the  appellant,  that 
the  appellant  objected  to  this  as  it  might  be  attacked  by  dissatisfied  rel- 
atives, and  that  it  was  better  at  once  to  convey  by  deed.  The  testi- 
mony of  the  appellee  in  chief  was  that  he  consented  to  the  substitution 
of  the  plan  of  making  the  deed  on  the  assurance  of  the  appellant  that 
whenever  requested  thereto  he  would  reassign  the  property  to  the 
grantor.  This  is  denied  by  the  appellant.  On  cross-examination  the 
appellee  twice  stated  and  admitted  that  the  matter  of  the  reassignment 
of  the  land  on  his  request  was  not  broached  until  some  time  after  they 
were  in  the  city  of  New  York.  He  also  testified  that  he  made  the 
same  statement  to  Mr.  SmuUen,  who  drew  the  deed  in  question,  that 
he  had  made  to  the  appellant.  Smullen's  testimony  was  that  he  drew 
the  deed  precisely  as  directed  by  the  appellee,  reserving  to  him  therein 
a  life  estate  in  the  land,  and  that  after  it  was  written  he  read  it  over  to 
him,  that  he  fully  understood  it,  and  he  thereupon  signed  and  acknowl- 
edged It  as  his  final  act  and  deed.  Everything  was  harmonious  when 
the  appellee  accompanied  the  appellant  to  the  city  of  New  York.  The 
former  admits  in  his  testimony  that  in  respect  of  his  treatment  and  com- 
fort the  appellant  fulfilled  his  expectations.  He  was  given  a  comforta- 
We  room,  wholesome  food,  $2  per  week  for  spending  money,  all  the 
whisky  he  wanted,  and  was  kindly  treated.     He  was  left  free  in  the 
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use  and  perception  of  whatever  rents  accrued  from  the  land.  The  ac- 
crued interest  on  the  mortgage  the  appellant  cared  for. 

Two  causes  supervened,  in  our  opinion,  to  create  discontent  and  this 
lawsuit:  (1)  The  nieces  met  tlie  uncle  and  displayed  an  inquisitive 
interest  in  his  landed  estate.  He  had  to  tell  them  of  the  conveyance 
to  this  favored  nephew.  (2.)  He  began  to  tire  of  city  life  and  to  long 
for  the  purer  air  of  Minnesota  and  the  associations  of  the  old  hc«ne. 
The  appellant  thought  this  was  not  the  best  course  for  the  old  man, 
then  78  years  of  age.  But  he  (the  latter)  demanded  a  reconveyance, 
or  reassignment  of  the  land,  as  he  termed  it.  A  wordy  altercation  en- 
sued. The  appellee  asked  for  money  to  return  to  Minnesota,  and  the 
appellant,  who  had  furnished  the  money  to  take  him  to  New  York, 
refused  to  send  him  back.  Thereat  one  of  said  nieces,  who  had  never 
hitherto  given  him  water  or  bread,  provided  him  money  with  which 
he  returned,  in  August,  1903,  to  the  town  from  whence  he  came  to 
New  York.  He  could  not  have  felt  seriously  angered  at  anything  his 
nephew  said  to  him  in  New  York,  for  soon  after  his  return  he  wrote 
him  a  kindly  letter,  a  part  of  it  relative  to  the  condition  of  the  land. 
He  found  the  income  from  the  land  wholly  inadequate  to  his  support, 
and  he  became  almost  an  object  of  charity.  Some  of  his  neighbors, 
more  lavish  with  advice  than  with  any  serviceable  bestowments,  made 
suggestions  to  him.  As  soon  as  he  collected  the  little  money  arising 
from  the  year's  rental  of  the  land  he  invested  it  in  legal  advice,  the  re- 
sult of  which  was  this  la^vsuit,  the  success  of  which  would  doubtless 
further  result,  after  paying  the  lawyers,  in  bestowing  the  remaining 
interest  in  the  land  upon  other  relatives,  leaving  the  appellant,  the 
hitherto  cherished  and  deserving  relative,  entirely  out  of  consideration. 

There  was  no  tangible  evidence  of  the  want  of  sufficient  mental  ca- 
pacity to  enable  the  appellee  to  fully  comprehend  and  understand  the 
force  and  legal  effect  of  the  deed  he  was  executing.  His  testimony 
quite  demonstrates  that  in  mentality  and  quickness  of  perception,  even 
at  the  time  of  the  hearing,  he  was  rather  the  superior  of  the  appellant 
He  exhibited  instances  of  marked  aptitude  in  the  fence  and  foil  of  the 
alert  witness  on  cross-examination.  It  is  the  settled  law,  as  expressed 
in  Russell's  Appeal,  75  Pa.  269,  that  a  man  is  permitted  "to  dispose  of 
all  his  property  by  way  of  bounty  to  others,  and  his  gifts  when  made 
with  full  intention  and  knowledge  of  the  act  are  irrevocable."  And 
time  and  again  the  Supreme  Court  of  the  United  States  has  declared 
that: 

"The  undue  Influence  for  which  a  will  or  deed  will  be  annulled  must  be  such 
as  that  the  party  making  it  has  no  free  will,  but  stand  in  vinculls.  It  must 
amount  to  force  or  coercion,  destroying  free  agency.'*  CJonley  v.  Nailor,  118 
U.  S.  134,  6  Sup.  a.  1001,  80  L.  Ed.  112;  Ralston  v.  Turpin,  129  U.  S.  663,  9 
Sup.  Ct  420,  32  L.  Ed.  747;  Mackall  v.  Mackall,  135  U.  S.  167,  10  Sup,  Ct. 
705,  34  L.  Ed.  84;  Towson  v.  Moore,  173  U.  S.  17,  19  Sup.  Ot  332,  43  L.  Ed. 
597;  Kennedy  v.  Bates,  142  Fed.  52,  56,  57,  73  a  C.  A.  237. 

The  law  sets  its  face  sternly  against  that  insidious  insistence  of  dis- 
appointed relatives  that  a  preferential  donation  or  bequest  of  property 
should  be  regarded  with  suspicion  when  induced  by  considerate  at- 
tentions and  tender  manifestations  of  the  beneficiary  toward  the  bene- 
factor.   Any  other  spirit  of  the  law  would  transform  exhibitions  of 
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aflfection  into  sinister  hypocrisy,  and  needful  attentions  and  helpfulness 
by  a  near  relative  to  the  aged  into  a  badge  of  fraud.  Mr.  Justice 
Brewer,  in  Mackall  v.  Mackall,  supra,  said : 

"It  would  be  a  great  reproach  to  the  law  if,  In  its  Jealous  watchfulness  over 
the  freedom  of  testamentary  disposition,  it  should  deprive  age  and  infirmity  of 
the  kindly  ministrations  of  affection,  or  of  the  power  of  rewarding  those  who 
bestow  them.  ♦  ♦  ♦  It  would  have  been  strange  if  such  a  result  had  not 
followed ;  but  such  partiality  towards  the  one,  and  influence  resulting  there- 
from, are  not  only  natural,  but  just  and  reasonable,  and  come  far  short  of 
presenting  the  undue  influence  which  the  law  denounces.  Right  or  wrong, 
it  Is  to  be  expected  that  a  parent  will  favor  the  child  who  stands  by  him,  and 
give  to  him,  rather  than  the  others,  his  property.  To  defeat  a  conveyance 
under  those  circumstances,  something  more  than  the  natural  influence  spring- 
ing from  such  relationship  must  be  shown.  Imposition,  fraud,  importunity, 
duress,  or  something  of  that  nature,  must  appear ;  otherwise  that  disposition 
of  property  which  accords  with  the  natural  inclinations  of  the  human  heart 
must  be  sustained." 

The  learned  trial  judge  m  his  opinion  found  that  there  was  no  undue 
influence  exerted  or  fraudulent  representations  made,  within  the  recog- 
nized rules  of  law,  by  the  grantee  to  persuade  the  grantor  to  the  ex- 
ecution of  this  deed.  But  he  placed  his  action  in  decreeing  the  annul- 
ment of  the  deed  principally  upon  the  ground  that  the  making  of  the 
deed,  although  the  grantor  reserved  to  himself  a  life  estate  in  the  prop- 
erty, was  improvident,  because  it  failed  to  incorporate  into  it  a  positive 
obligation  on  the  part  of  the  grantee  to  care  and  provide  for  the  grantor 
during  his  life ;  and  for  that  reason  he  concluded  that  the  transaction 
was  unconscionable  and  ought  not  to  be  sustained. 
The  consideration  expressed  in  the  deed  is  as  follows : 
**For  and  in  consideration  of  the  sum  of  other  considerations  and  one  dollar." 

Without  deciding  whether  or  not  the  express  understanding  between 
the  parties  that  in  consideration  of  the  making  of  the  deed  the  grantee 
was  to  share  his  home  with  the  grantor  and  take  care  of  him  during 
his  life  was  enforceable,  as  the  proof  of  such  consideration  would  in 
no  wise  contradict  or  be  inconsistent  with  the  written  instrument,  the 
evidence  shows  that  in  every  particular  the  grantee  kept  his  promise, 
and  there  is  every  reason  to  believe  that  he  would  have  done  so  to  the 
end  had  the  uncle  been  content  to  remain  at  his  home.  The  obligation 
rested  upon  the  owner  of  the  estate  in  remainder  to  take  care  of  the 
mortgage  on  the  land  and  the  taxes  thereon,  to  prevent  the  destruction 
of  his  estate.  The  interest  thereon  was  being  paid  by  the  appellant. 
So  that  as  the  matter  stood  the  appellee  had  the  use  and  profits  of  the 
land  during  his  life,  and  a  home  provided  for  him  witfiout  charge. 
And  to  meet  the  criticism  of  the  absence  in  the  deed  of  an  express 
obligation  to  so  care  for  him,  at  the  hearing  before  the  circuit  court, 
the  appellant  oflFered  to  enter  into  obligation,  to  be  expressed  in  the 
decree  of  the  court,  to  pay  to  the  appellee  in  money  $300  per  annum, 
or  $25  per  month,  during  his  natural  life.  This  the  trial  judge  thought 
ought  to  be  satisfactory  to  the  appellee,  and  suggested  to  his  counsel 
its  acceptance.  This  provision  could  have  been  made  effective  by  a 
consent  decree  of  the  parties.  But  it  was  declined  by  the  appellee's 
counsel,  and  the  judge  felt  that  he  could  not  so  decree  against  the  as- 
sent of  the  complainant 
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The  bill  of  complaint  should  be  dismissed,  unles6  it  can  be  main- 
tained that  there  is  a  comprehensive  discretion  reposed  by  modem 
equity  jurisprudence  in  the  chancellor  to  make  and  unmake  contracts 
of  parties  sui  juris,  constrained  only  by  no  other  limitations  than  those 
which  meet  the  approval  of  his  conscience.  Courts  of  equity  are  now 
as  much  required  as  courts  of  law  to  enforce  contracts  free  from  viti- 
ating elements  of  fraud,  and  to  refrain  from  making  contracts  for  the 
parties  on  which  their  minds  never  met. 

In  the  formative  period  of  equity  jurisprudence  the  English  Chan- 
cellors, in  the  absence  of  established  principles  and  recognized  sensible 
precedents,  were  much  given  to  the  pursuit  of  their  own  sense  of  abso- 
lute right  and  the  dictates  of  their  own  individual  conscience.  But  in 
the  process  of  development  equity  jurisprudence  has  assumed  more  the 
qualities  of  a  composite  system  of  settled  rules  and  principles,  by  which 
the  property  rights  of  parties  are  measured  and  limited,  and  are  ren- 
dered more  certain  and  stable.  Pomeroy's  Eq.  Jur.  §  48,  etc. ;  Rober- 
son  V.  Rochester  Folding  Box  Company,  171  N.  Y.  538,  64  N.  E.  442, 
59  L.  R.  A.  478,  89  Am.  St.  Rep.  828. 

The  decree  of  the  Circuit  Court  must  be  reversed,  and  the  cause 
remanded,  with  directions  to  dismiss  the  bill  of  complaint. 


ase  Fed.  42.) 

In  re  EPPSTEIN. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    September  2,  1907.) 

No.  62. 

1.  Bankruptcy— Jurisdiction— Summary  Proceeding. 

A  court  of  bankruptcy  may  by  summary  process  require  those  who  as- 
sert title  to,  or  an  Interest  In,  property  which  has  rightfully  come  Into 
its  possession  and  control  as  part  of  the  bankrupt's  estate,  to  present  their 
claims  to  that  court,  and,  the  notice  beUig  reasonable,  may  proceed  to  ad- 
judicate the  merits  of  such  claims. 

2.  Same— Property  in  Oustodia.  Legis— Interference  with  Must  be  with 

Court's  Sanction. 

While  property  In  the  course  of  administration  under  the  bankruptcy 
act  is  not  exempted  from  taxation,  or  freed  from  tax  liens  or  claims  there- 
tofore fastened  upon  it,  it  is  nevertheless  in  custodia  l^is,  and  a  pre- 
existing tax  lien  or  claim  cannot  be  converted  Into  a  full  title  by  the  pro- 
curement of  a  tax  deed  without  the  court's  sanction. 

(Syllabus  by  the  Court) 

Petition  for  Revision  of  Order  of  the  District  Court  of  the  United 
States  for  the  District  of  Colorado,  in  Bankruptcy. 

Ernest  Morris,  Alfred  MuUer,  and  M.  Summerfield,  for  petitioner. 
E.  W.  Hurlbut,  for  respondent. 

Before  SANBORN  and  VAN  DE\  ANTER,  Circuit  Judges,  and 
PHILIPS,  District  Judge. 

VAN  DEVANTER,  Circuit  Judge.  The  Colorado  Carlsbad  Water 
Company,  a  corporation  existing  under  the  laws  of  Colorado,  was  ad- 
judged a  bankrupt  upon  the  petition  of  creditors.     Before  the  petition 
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was  filed  certain  real  property  of  the  bankrupt  had  been  sold  for  taxes, 
but  the  title,  the  right  of  possession,  and  tlie  actual  possession  remained 
with  the  bankrupt,  and  these  passed  to  the  trustee  upon  his  qualifica- 
tion. After  the  lapse  of  the  three  years  designated  in  the  redemption 
statute,  and  while  the  property  was  yet  in  the  custody  and  control  of 
the  court  of  bankruptcy  as  part  of  the  bankrupt's  estate,  the  holder 
of  the  tax  sale  certificate,  without  the  leave  of  that  court,  applied  to 
the  county  treasurer  and  obtained  a  tax  deed  purporting  to  invest  him 
with  all  the  right,  title,  and  interest  of  the  baiJcrupt  as  the  former 
owner.  Thereafter  the  trustee,  learning  of  the  sale  and  deed,  tendered 
to  the  claimant  thereunder  the  amount  for  which  the  property  had 
been  sold,  with  statutory  interest,  penalties,  and  costs,  and  demanded 
a  surrender  of  the  tax  title.  The  tender  and  request  were  refused, 
and,  upon  the  trustee's  petition,  the  claimant  was  ordered  to  show 
cause  why  the  deed  should  not  be  set  aside.  He  appeared  and  ob- 
jected that  his  right  could  not  be  adjudicated  in  a  summary  proceed- 
ing, whereupon  the  objection  was  sustained  and  the  petition  dismissed. 
A  petition  for  revision  brings  the  matter  here. 

The  question  of  jurisdiction  is  not  free  from  doubt,  but  we  are  of 
opinion  that  the  result  of  the  cases  is  that  a  court  of  bankruptcy  may 
by  summary  process  require  those  who  assert  title  to,  or  an  interest 
in,  property  which  has  rightfully  come  into  its  possession  and  control 
as  part  of  the  bankrupt's  estate,  to  present  their  claims  to  that  court, 
and,  the  notice  being  reasonable,  may  proceed  to  adjudicate  the  merits 
of  such  claims.  In  re  Kellogg,  121  Fed.  333,  57  C.  C.  A.  547;  In  re 
Rochford,  124  Fed.  18^,  59  C.  C.  A.  388. 

The  question  of  the  merits  must  also,  upon  authority,  be  ruled  in 
favor  of  the  trustee.  Wiswall  v.  Sampson,  14  How.  52,  14  L.  Ed. 
322 ;  Taylor  v.  Carryl,  20  How.  583,  15  L.  Ed.  1028 ;  Barton  v.  Bar- 
bour, 104  U.  S.  126,  26  L.  Ed.  672;  In  re  Tyler,  149  U.  S.  164,  13 
Sup.  Ct.  785,  37  L.  Ed.  689 ;  Ledoux  v.  La  Bee  (C.  C.)  83  Fed.  761 ; 
Clark  v.  McGhee,  87  Fed.  789,  31  C.  C.  A.  321;  Virginia,  etc.,  Co.  v. 
Bristol  Land  Co.  (C.  C.)  88  Fed.  134;  Johnson  v.  Southern,  etc.,  Ass'n 
(C.  C.)  132  Fed.  540.  We  do  not  mean  that  property  in  the  course  of 
administration  under  the  bankruptcy  act  is  exempt  from  taxation,  or 
freed  from  tax  liens  or  claims  theretofore  fastened  upon  it  (Swarts  v. 
Hammer,  194  U.  S.  441,  24  Sup.  Ct.  695,  48  L.  Ed.  1060,  and  cases 
supra) ,  but  that  it  is  in  custodia  legis,  and  that  any  act  interfering  with 
the  court's  possession,  or  with  its  power  of  control  and  disposal,  and 
done  without  its  sanction,  is  void.  The  general  rule  is  practically 
conceded,  but  it  is  said  that  the  procurement  of  the  tax  deed  was  not 
such  an  interference,  because  it  merely  perfected  an  incipient  title, 
and  did  not  disturb  the  possession.  The  distinction  does  not  impress 
us.  The  issuance  of  the  deed  was  the  principal  act  connected  with  the 
sale.  If  effective,  it  extinguished  the  right  of  redemption,  which  was 
still  alive,  transferred  to  the  vendee  the  title  and  right  of  possession, 
became  prima  facie  evidence  of  the  validity  of  the  sale  and  the  pro- 
ceedings anterior  to  it,  and  started  the  statute  of  limitations  to  running 
against  any  claim  to  the  contrary.  The  attempt  to  thus  strip  the  court 
of  all  but  the  naked  possession  was  plainly  an  interference  with  its 
power  of  control  and  disposal,  and  consequently  was  of  no  effect  with- 
84  0.C.A.—14 
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out  its  sanction,  although  the  possession  was  not  then  disturbed.  Such 
is  the  effect  of  the  ruUng  in  Wiswall  v.  Sampson,  and  Barton  v.  Bar- 
bour, supra.  The  cases  of  Rice  v.  Jerome,  97  Fed.  719,  38  C.  C.  A. 
388,  and  Whitehead  v.  Farmers'  Loan  &  Trust  Co.,  98  Fed.  10,  39 
C.  C.  A.  34,  relied  upon  as  expressing  a  contrary  conclusion,  do  not, 
as  we  think,  go  further  than  to  hold  that  when  the  question  is  pre- 
sented to  the  court  before  the  tax  deed  is  issued,  and  it  appears  that 
there  is  no  lawful  objection  to  the  recognition  of  the  tax  claim  and 
that  there  has  been  no  offer  to  redeem,  the  fact  that  the  property  is  in 
custodia  legis  is  not  of  itself  enough  to  warrant  the  court  in  withhold- 
ing its  sanction  to,  or  in  enjoining,  the  issuance  of  the  deed. 

We  are  accordingly  of  opinion  that  the  dismissal  of  the  trustee's 
petition  was  error,  and  the  case  is  remanded  to  the  District  Court  with 
directions  to  vacate  the  order  of  dismissal,  to  grant  the  claimant  rea- 
sonable time  within  which  to  meet  the  petition  upon  the  merits,  and  to 
take  such  other  proceedings  as  may  be  proper  in  the  premises. 


a56  Fed.  44.) 

BiUNSON  V.  STANDARD  MARINE  INS.  CO.,  Limited, 

(Circuit  Court  of  Appeals,  First  Circuit    August  2,  1907.) 

No.  679. 

1.  IiTSUBANCE— Marine  Policy  Insubino  Tuo  Aoainst  LiABHiirr  fob  Loss 

OF  Tows— EiXPENSB  OF  SUCCESSFUL   DEFENSE.      • 

A  marine  policy  Insuring  a  tug  merely  against  legal  liability  for  loss  or 
damage  caused  to  Its  tows  by  collision  or  stranding  creates  no  liability  on 
the  part  of  the  Insurer  for  the  expense  of  successfully  defending  the  tug 
against  a  suit  to  recover  for  the  stranding  of  tows. 

2.  Same— Sub  and  Labob  Clause. 

In  a  marine  policy  Insuring  a  tug  against  legal  liability  for  loss  or  dam- 
age caused  to  Its  tows  or  other  vessels  through  collision  or  stranding,  the 
usual  "sue  and  labor"  clause  has  reference  only  to  the  subject-matter  of 
the  insurance,  and  has  no  application  to  expenses  incurred  in  defending  the 
tug  Itself  against  an  unsuccessful  suit  to  establish  its  liability. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District  of 
Massachusetts. 
For  opinion  below,  see  145  Fed.  957. 

G.  Philip  Wardner  (Edward  E.  Blodgett,  on  the  brief),  for  plain- 
tiff in  error. 

James  E.  Carpenter  (Samuel  Park,  on  the  brief),  for  defendant  in 
error. 

Before  COLT  and  PUTNAM,  Circuit  Judges,  and  ALDRICH, 
District  Judge. 

PUTNAM,  Circuit  Judge.  This  is  a  suit  at  common  law  on  a  marine 
insurance  policy  attaching  on  the  steamtug  Carbonero,  indemnifying 
against  liability  to  her  tows.  One  or  more  barges  in  her  tow  were  lost 
The  tug  was  libeled.  The  ultimate  decision  was  in  favor  of  the  tug, 
and  this  suit  was  brought  to  make  good  the  expenses  of  the  litiga- 
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tion.  The  Circuit  Court  decided  in  favor  of  the  underwriters,  where- 
upcm  this  writ  of  error  was  sued  out.  The  only  question  we  need  con- 
sider is  whether,  inasmuch  as  the  result  showed  that  the  tug  was  not  at 
fault,  any  claim  can  arise  on  the  policy  for  reimbursement  of  the  ex- 
penses of  the  litigation  or  any  part  thereof.  As  the  plaintiff  in  the 
Circuit  Court  is  the  plaintiff  in  error,  and  the  defendant  in  that  court 
is  the  defendant  in  error,  we  will  refer  to  them  as  plaintiff  and  defend- 
ant respectively. 

We  desire  to  remove  at  the  outset  from  our  consideration  claims 
made  by  the  plaintiff  to  the  following  effect :  He  s^ys  that,  when  the 
tug  was  libeled,  it  would  have  been  sold  unless  stipulated  for,  and  he 
was  obliged  to  secure  a  surety  on  the  stipulation  at  considerable  ex- 
pense. Also,  the  libel  was  originally  brought  in  the  District  Court  for 
the  District  of  Massachusetts,  and  then  appealed  to  the  Circuit  Court 
of  Appeals,  both  courts  deciding  in  favor  of  the  tug;  but  the  Circuit 
Court  of  Appeals  found  that  the  tug  was  not  free  from  negligence, 
though  it  also  found  that  it  was  not  proven  that  the  loss  of  the  tows 
was  in  consequence  of  that  negligence.  Under  those  circumstances, 
the  Circuit  Court  of  Appeals  refused  costs  to  the  tug.  Therefore  the 
plaintiff  says  that  the  defense  was  unsuccessful  to  some  extent.  All 
these  propositions  are  easily  disposed  of,  because  whatever  may  have 
occurred  with  reference  to  these  details  were  but  the  incidents  of  liti- 
gation, and  go  the  same  way  as  the  major  elements  thereof. 

Of  course,  this  policy,  like  all  marine  policies,  was  built  up  histor- 
ically on  the  ancient  forms;  and  so,  instead  of  being  drawn  strictly 
as  a  policy  of  indemnity,  it  was  undoubtedly  adapted  from  the  well- 
known  policies  on  hull,  cargo,  or  freight.  Under  such  circumstances, 
some  expressions  will  be  found  to  be  inconsistent  with  the  main  pur- 
pose of  the  policy,  and  not  easily  reconciled  with  other  strong  and  clear 
language  which  it  contains  which  must  guide  us.  These  facts  are  so 
far  from  embarrassing  the  court  in  its  decision  that  they  are  easily  dis- 
posed of  by  being  referred  to  the  historical  nature  of  the  policy  sued 
on,  by  virtue  of  which  old  material  always  remains  into  which  the 
new  is  inserted,  although  the  new  ordinarily  controls  the  old.  There 
are  some  expressions  which  raise  a  suggestion  that  it  was  intended  that 
always,  whenever  a  claim  of  liability  was  made,  the  suit  was  to  be  de- 
fended at  the  cost  of  the  underwriters.  Many  policies  of  indemnity 
expressly  provide  to  that  effect,  especially  the  usual  policies  which 
insure  casualties  in  manufacturing  establishments,  and  other  casualties 
appertaining  to  various  buildings,  and  liabilities  from  employers  to 
the  employed.  What  there  is  in  this  policy,  however,  is  carefully  so 
expressed  as  to  leave  it  entirely  to  the  option  of  the  underwriters 
whether  or  not  they  would  elect  to  assume  the  defense  of  any  litiga- 
tion which  might  arise.  With  these  explanations,  practically  all  we 
need  say  is  that,  on  their  face,  the  terms  of  the  policy  are  clear  that 
there  is  no  liability  on  the  part  of  the  underwriters  when  there  is  no 
liability  on  the  part  of  the  tug  or  its  owner.  The  various  portions 
thereof  expressing  what  we  refer  to  were  carefully  pointed  out  in  the 
opinion  of  the  learned  judge  of  the  Circuit  Court,  and  need  not  be 
rehearsed  by  us. 
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Neither  does  the  plaintiff  show  us  any  marine  insurance  usages,  or 
any  decisions  of  the  courts,  which  justify  us  in  relieving  him  from 
the  express  terms  of  the  policy.  On  the  other  hand,  the  only  deci- 
sions of  the  court  in  point  are  in  favor  of  the  defendant.  The  last 
case  of  authority  cited  by  either  party  is  a  decision  of  the  Court 
of  Appeal.  Cunard  Steamship  Company  v.  Marten  (1903)  2  K.  B. 
611.  The  late  leading  case  may  be  said  to  be  Xenos  v.  Fox  (1868) 
L.  R.  3  C.  P.  630,  4  C.  P.  665,  also  finally  decided  by  the  Court  of  Ap- 
peal. We  will  refer  to  these  again,  merely  adding  here  that  their  true 
relation  to  the  law  of  marine  insurance  can  be  best  understood,  as 
cases  can  ordinarily  be  best  understood,  by.  examining  them  as  they 
appear  in  their  proper  setting  in  Arnold  on  Marine  Insurance  (7th 
Eng.  Ed.,  1901),  beginning  with  section  862  and  ending  with  section 
876. 

The  question  we  have  before  us  relates  to  marine  insurance,  which, 
although  it  requires  in  many  respects  a  broad  and  liberal  treatment, 
is  also  in  some  respects  technical,  so  that  attempted  analogies  to  other 
departments  of  the  law  may  aid  but  little,  and  even  not  at  all,  in  solv- 
ing the  issue  which  presents  itself.  As  illustrating  this  proposition,  we 
refer  especially  to  what  is  said  in  Arnold  on  Insurance  in  the  sections 
we  have  cited,  and  we  might,  if  necessary,  take  time  in  referring  to 
other  writers  on  that  subject  with  the  same  result.  The  marine  insur- 
ance doctrine  of  contributions  to  "particular  averages"  and  "particu- 
lar charges,"  with  which  averages  or  charges  the  claim  now  presented 
must  classify  itself,  if  it  can  be  recognized  at  all,  might  well  have 
been  laid  upon  a  broad  foundation,  so  as  to  be  governed  by  the  same 
rules  which  apply  to  contributions  to  general  averages,  or  to  the  ad- 
justment of  marine  salvages;  but  they  never  have  been.  One  has 
always  been  distinguished  from  the  other  in  usages  of  marine  insur- 
ance by  a  broad  line.  "Particular  averages"  and  "particular  charges" 
must  sometimes  be  contributed  to  by  the  underwriters,  although  bring- 
ing their  liability  in  excess  of  the  face  of  the  policy,  while  not  neces- 
sarily so  with  reference  in  general  averages  and  salvages.  There- 
fore even  the  rules  applicable  to  general  averages  and  ^vages  can- 
not be  availed  of,  and  so  much  less  can  the  cases  and  principles  brought 
to  our  attention  by  the  plaintiff,  but  drawn  from  other  departments 
of  the  law.  For  example,  he  relies  on  1  Brandt's  Suretyship  and  Guar- 
anty (3d  Ed.,  1905)  §  238,  as  establishing  a  proposition  that  where  a 
surety  is  sued  on  account  of  an  alleged  liability  for  his  principal,  and  de- 
feats the  action,  he  may  recover  from  the  principal  the  expenses  in- 
volved in  defending  the  suit.  Unfortunately  the  citation  he  makes 
does  not  sustain  him,  although  probably  his  proposition  is  sound  to  a 
very  considerable  extent.  This  arises  because,  within  certain  lines, 
the  surety  is  regarded  as  the  agent  of  the  principal,  and  entitled  to 
such  protection  as  an  ordinary  agent  is  entitled  to ;  and  also  because 
equity,  which  for  the  most  part  is  looked  to  to  protect  the  surety,  has 
liberal  rules  and  effective  remedies  with  regard  to  the  entire  topic 
of  suretyship.  On  the  other  hand,  the  question  before  us  being  pe- 
culiar to  marine  insurance,  it  happens,  as  was  said  by  Lord  Justice 
Lindley,  in  Johnston  v.  Salvage  Association,  19  Q.  B.  D.  458,  460 
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(1887),  that  contracts  like  that  before  us  are  not  contracts  of  indemnity 
in  any  proper  sense  of  the  term.  What  the  learned  lord  justice  was 
considering  particularly  was  the  sue  and  labor  clause,  which  we  will 
presently  take  up ;  but  his  observation  applied  to  this  class  of  policies 
at  large.    He  said : 

"Such  a  contract  is  not  a  contract  of  indemnity  in  any  proper  sense.  It  is 
a  contract  to  pay  the  assured  expenses  which  he  might  incur,  but  not  to  in- 
demnify him  against  any  claims  made  by  other  people  against  him." 

He  then  distinguished  the  broader  rules  of  the  equity  courts  to 
which  we  have  already  referred.  All  that  he  said  is  in  line  with  the  ob- 
servations we  have  made,  that  analogies  governing  this  case  cannot 
safely  be  found  in  other  departments  of  the  law. 

The  plaintiff,  however,  relies  more  especially  on  the  sue  and  labor 
clause  contained  in  this  policy.    That  clause  is  quoted  by  him  as  follows : 

**It  shall  be  lawful  and  necessary  for  the  insured,  his,  her  or  their  agents, 
factors,  servants  and  assigns,  to  sue,  labor,  travel  for  and  make  all  reasonable 
efforts  in  and  about  the  defense,  safeguard  and  recovery  of  such  vessels,  crafts 
and  cargoes,  or  any  part  thereof,  without  prejudice  to  this  insurance,  and  the 
acts  of  the  insured  or  this  company  or  their  agents,  in  recovering,  saving  and 
preserving  the  property  in  case  of  disaster  shall  not  be  a  waiver  or  an  accept- 
ance of  an  abandonment,  or  as  affirming  or  denying  any  liability  under  this 
policy,  but  such  acts  shall  be  considered  as  done  for  the  beneflt  of  all  con- 
cerned, and  without  prejudice  to  the  rights  of  either  party." 

It  is  first  of  all  to  be  noticed  that  this  is  not  the  true  ancient  sue  and 
labor  clause.  It  omits  that  portion  by  which  the  underwriters  agree 
to  contribute.  It  retains  only  that  which  the  rig^d  ancient  law  thought 
necessary  in  order  to  preserve  to  the  insured  his  right  to  abandon. 
Mr.  Phillips  seemed  to  think  that  possibly  the  underwriters  might 
be  held  to  contribute  under  the  fundamental  rules  governing  marine 
insurance,  or  as  an  implication  from  the  license  to  sue  and  labor.  Phil- 
lips on  Insurance  (5th  Ed.,  1867)  par.  1742.  We  do  not  find  that  his 
suggestion  is  sustained.  In  fact,  the  sue  and  labor  clause  is  so  ancient 
that  it  is  impossible  to  go  back  of  it.  Owen's  Marine  Insurance  Notes 
and  Clauses  (3d  Ed.,  1890)  speaks  of  it  as  of  great  antiquity,  and  al- 
ways embodied  in  the  policy.  Cow's  Insurance  (1895)  120,  places  it  as 
far  back  as  the  London  policy  of  1613,  and  merely  adds  that  it  seems 
to  be  indigenous  to  England.  It  certainly  is  so  ancient  that  no  trace 
of  the  English  law  of  contribution  goes  back  of  it,  so  that  it  is  not 
possible  to  sustain  Mr.  Phillips'  suggestion.  However,  this  is  not 
important,  because  the  fact  that  the  present  policy  made  a  departure 
from  the  ordinary  policy  in  this  respect  indicates  a  purpose  that  the 
underwriters  should  not  contribute.  In  this  particular  the  case  is 
less  favorable  to  the  insured  than  Cunard  Steamship  Company  v.  Mar- 
ten (1903)  2  K.  B.  611,  512,  already  referred  to,  where  the  sue  and 
labor  clause  contained  the  usual  agreement  to  contribute.  Moreover, 
a  very  common  running-down  clause  contained  a  stipulation  for  the  pay- 
ment of  costs,  meaning  the  expenses  of  litigation,  in  resisting  claims  of 
the  vessel  collided  with,  whether  successful  or  unsuccessful.  Owen, 
ubi  supra,  96.  The  omission  of  any  such  provision  in  the  policy  before 
us  is  a  warning  that  it  ought  not  to  be  lightly  inserted.    Therefore, 


Digitized  by 


Google 


214  84  C.  C.  A.  REPORTS. 

on  these  grounds  alone,  we  might  properly  reject  the  plaintiff's  propo- 
sition in  reference  to  this  clause. 

However,  the  authorities  are  all  against  him.  We  will  not  rely 
on  Cunard  Steamship  Company  v.  Marten,  just  referred  to,  because 
that  decision  was  put  on  narrow  grounds.  Lord  Justice  Roemer,  at 
page  515,  does,  indeed,  restate  what  we  have  already  said  with  refer- 
ence to  the  historical  construction  to  be  given  insurance  policies,  with 
regard  to  the  fact  that  language  intended  to  accomplish  a  peculiar 
purpose  is  inserted  in  the  printed  parts  of  the  customary  form  not- 
withstanding the  printed  parts  may  have  little  or  no  application  to 
the  precise  risk  insured.  But  he  let  the  case  turn  on  the  fact  that  the 
sue  and  labor  clause  ordinarily  does,  and  then  did,  refer  to  "the  said 
goods  and  merchandise  and  ship,"  and  indicated  that  it  could  have  no 
relation,  and  is  inapplicable,  to  an  indemnifying  policy.  In  the  present 
case,  Cunard  Steamship  Company  v.  Marten,  if  literally  accepted,  might 
compel  us  to  hold  that,  if  the  tug  had  been  liable  for  stranding  the 
tows  in  question,  the  tug  could  not  recover  from  the  underwriters  any 
expenditure  made  in  relieving  the  tows  from  their  stranded  position. 
This  we  would  be  reluctant  to  do.  It  is  sufficient  for  us  that  we  de- 
termine that  the  sue  and  labor  clause  has  relation  only  to  the  subject- 
matter  of  insurance,  which  in  the  present  case  was  the  liability  of  the 
tug  to  the  stranded  tows,  and  nothing  else.  The  cause  of  the  legal 
expenses  involved  here  arose,  not  out  of  the  fact  that  the  policy  at- 
tached, but  out  of  the  fact  that  somebody  claimed  that  it  attadied  when 
in  fact  it  did  not. 

Not  only  does  the  positive  language  of  the  policy  lead  to  the  con- 
clusion we  have  stated,  as  explained  by  the  learned  judge  of  the  Cir- 
cuit Court,  but  we  repeat  that  the  authorities  are  decisive,  and  this 
even  when  the  complete  sue  and  labor  clause  is  present.  They  are 
well  summed  up  in  the  sections  of  Arnold  on  Insurance  to  which  we 
have  referred,  and  are  very  crisply  stated  in  Tyser's  Marine  Insurance 
Losses  (1894)  p.  51,  as  follows : 

"The  underwriter  is  not  liable  under  this  clause  [meaning  the  sue  and  labor 
clause],  unless  he  would  be  liable  for  the  loss  to  avert  which  the  labor  or  ex- 
pense is  incurred." 

The  earliest  case  to  which  we  may  refer  is  Biays  v.  Chesapeake  Insur- 
ance Company,  7  Cranch,  415,  419,  3  L.  Ed.  389  (1813).  That  was 
a  suit  on  a  memorandum  policy  limiting  liability  to  a  total  loss.  The 
court  held  that  the  sue  and  labor  clause  did  not  apply,  unless,  perhaps, 
in  case  where  the  services  might  have  prevented  an  actual  total  loss. 
The  principle  involved  was  announced  as  follows: 

**If  this  clause  [meaning  the  sue  and  labor  clause]  be  construed  with  refer- 
ence to  what  Is  most  evidently  its  subject-matter — ^that  is,  a  loss  within  the 
policy — ^and  in  connection  with  other  parts  of  the  instrument,  it  seems  impos- 
sible to  misunderstand  it,  or  that  it  should  receive  so  extensive  an  applica- 
tion as  the  plaintiff  is  desirous  of  giving  to  it  The  parties  certainly  meant  to 
apply  it  only  to  the  case  of  those  losses  or  injuries  for  wbich  the  assurers,  If 
they  had  happened,  would  have  been  responsible." 

These  observations  were  recognized  as  representing  the  law  by 
Mr.  Phillips  in  his  work  to  whicS  we  have  referred  at  section  1777. 
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We  can  pass  over  more  than  half  a  century  to  Xenos  v.  Fox,  L.  R. 
4  C.  P.  665,  667  (1869),  already  referred  to.  Here  the  sue  and  labor 
clause  was  in  a  policy  which  had  a  running-down  clause.  Xenos  v. 
Fox  has  been  many  times  relied  on,  both  by  the  courts  and  the  text- 
writers.  Chief  Justice  Cockbum  there  said  that  the  sue  and  labor 
clause  applied  to  a  loss  or  misfortune  happening  to  the  thing  insured ; 
and  it  was  held  that  the  underwriters  were  not  liable  for  the  ex- 
penses of  a  suit  brought  against  the  owners  of  the  vessel  in  whose  be- 
half the  policy  issued,  which  suit  was  unsuccessful.  We  might  well 
have  disposed  of  this  case  on  the  authority  of  the  decisions  last  cited, 
namely,  Biays  v.  Chesapeake  Insurance  Company  and  Xenos  v.  Fox, 
which  have  stood  unquestioned;  but  the  propositions  submitted  to  us 
were  of  sufficient  interest  and  importance  to  justify  the  consideration 
which  we  have  g^ven  them. 

The  judgment  of  the  Circuit  Court  is  affirmed,  and  the  defendant 
in  error  recovers  its  costs  of  appeal. 


<155  Fed.  52.) 

HALL  V.  UNITED  STATES. 

(Circuit  CJourt  of  Appeals,  Ninth  Circuit.    May  27,  1907.) 

No.  1,405. 

Disorderly  House— Pbosecution  for  Keepino— Proof  op  Character  op 
House. 

Although  Alaska  Pen.  Code,  S  128,  expressly  makes  common  fame  com- 
petent evidence  In  support  of  an  Indictment  for  keeping  a  bawdyhouse  for 
purposes  of  prostitution,  such  evidence  alone  Is  not  sufficient  proof  to  war- 
rant a  convictiim,  but  there  must  be  some  evidence  that  the  house  was  In 
(act  kept  and  used  for  such  purposes 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig.  vol.  17,  Disorderly  House, 
H  26-29.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Second 
Division  of  the  District  of  Alaska. 

Plaintiff  in  error,  defendant  below,  was  tried  and  convicted  under  an  in- 
dictment charging  him  with  keeping  and  setting  up  a  bawdyhouse  for  purposes 
of  prostitution  within  the  limits  of  the  town  of  Nome,  Alaska,  the  indictment 
being  framed  under  section  127,  tit.  1,  of  the  Act  of  Congress,  approved  March 
3,  1899,  30  Stat  1272,  which  provides  that  if  any  person  shall  keep  or  set  up 
a  house  of  111  fame,  brothel,  or  bawdyhouse  for  the  purpose  of  prostitution, 
fornication,  or  lewdness,  such  person  upon  conviction  thereof  shall  be  punished 
by  Imprisonment  in  the  county  jail  not  less  than  three  months  nor  more  than 
<Mie  year,  or  by  fine  not  less  than  $100  nor  more  than  $500.  Defendant  sued 
out  a  writ  of  error,  and  has  assigned  errors  based  upon  rulings  of  the  lower 
court  and  the  instructions  given  to  the  jury. 

Jas.  W.  Bell,  C.  D.  Morane,  Hobbes  &  Bell,  A.  H.  Elliot,  W.  H. 
Bard,  and  James  E.  Fenton,  for  plaintiflF  in  error. 

Henry  M.  Hoyt,  U.  S.  Atty. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  HUNT,  District 
Judge. 
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HUNT,  District  Judge,  after  making  the  foregoing  statement  of  the 
case,  delivered  the  opinion  of  the  court 

Plaintiff  in  error  first  presents  the  same  questicMi  of  jurisdiction  that 
we  have  considered  and  decided  in  the  case  of  Rosencranz  v.  United 
States,  156  Fed.  38;  Homstein  v.  United  States,  155  Fed.  48,  and 
Botts  V.  United  States,  155  Fed.  50.  Upon  the  authority  of  those 
decisions  we  hold  that  the  District  Court  for  the  District  of  Alaska 
had  jurisdiction  of  the  case,  and  that  it  properly  overruled  the  plea 
and  demurrer. 

In  this  case,  as  in  that  of  Botts  and  Haughey  v.  United  States 
(just  decided  by  this  court)  155  Fed.  50,*  error  is  assigned  upon 
the  charge  of  the  court  that,  *'in  all  prosecutions  for  the  offense  of 
keeping  a  bawdyhouse,  common  fame  or  reputation  is  competent  evi- 
dence in  support  of  the  indictment  as  to  the  character  of  the  house. 
Therefore,  if  the  house  has  the  reputation  of  being  a  bawdyhouse  or 
house  of  ill  fame  beyond  a  reasonable  doubt,  that  is  sufficient  to  support 
a  finding  that  it  was  such,  and  if  there  is  no  evidence  offered  to  the 
contrary.  *  *  *"  This  was  an  erroneous  statement  of  the  law,  as 
we  have  shown  in  the  case  of  United  States  v.  Botts  and  Haughey, 
supra,  in  that  it  authorized  a  conclusion  upon  one  of  the  essential 
elements  of  the  charge  against  the  defendant  upon  a  quantum  of  proof 
less  than  the  law  demands.  It  is  not  possible  to  regard  the  error  as 
cured  or  without  prejudice.  The  jury  were  not  only  directed  that  they 
could  predicate  a  finding  upon  the  measure  of  proof  prescribed  by  the 
instruction,  but  the  evidence  in  the  record  shows  that  proof  of  the 
reputation  alone  of  the  house  alleged  to  have  been  kept  by  defendant 
was  relied  upon  as  sufficient,  and  that  no  evidence  of  use  or  purpose 
other  than  reputation  was  considered  necessary. 

Moreover,  the  plaintiff  in  error  requested  a  charge  that  reputation  or 
fame,  while  competent,  was  by  itself  "not  sufficient  evidence  to  warrant 
a  conviction  for  keeping  a  bawdyhouse ;  there  must  be  some  other  evi- 
dence showing  that  the  house  is  actually  used  as  a  bawdyhouse" ;  but 
the  court,  consistent  with  its  rulings  throughout  the  trial,  refused  so 
to  charge.  Inasmuch  as  our  opinion  in  United  States  v.  Botts  and 
Haughey,  supra,  covers  the  point  under  consideration,  we  do  not  deem 
it  necessary  to  repeat  the  views  we  there  laid  down.  We  advise  that 
upon  a  new  trial  the  court  reform  its  definition  of  a  reasonable  doubt 
so  as  to  avoid  the  double  definition  which  was  given  substantially  in 
language  which  was  criticised  by  this  court  in  Owen  v.  United  States, 
130  Fed.  279,  64  C.  C.  A.  525. 

The  judgment  is  reversed,  and  the  cause  remanded  for  a  new  trial. 

1  83  C.  O.  A.  646. 
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ase  Fed.  321.) 

NEW  ENGLAND  TELEPHONE  ft  TELEGRAPH  CO.  v.  BUTLER. 

(Qrcult  Court  of  Appeals,  First  Circuit    October  18,  1907.) 

No.  685. 

1.  Witnesses— Competency— Knowledge  ob  Means  op  Knowledge  or  FAcfs. 

A  clerk  in  the  office  of  a  district  foreman  of  a  telephone  company  is 
not,  from  the  fact  of  his  position  alone,  qualified  to  testify  as  to  the  duties 
of  snbforemen,  who  are  under  the  orders  of  his  chief,  on  an  issue  as  to 
whether  the  chief  duty  of  such  subforemen  was  superintendence,  so  as  to 
render  the  company  liable  to  other  employes  for  their  negligence  under 
the  Massachusetts  employers'  liability  act  (Rev.  Laws,  c.  106,  §§  71-79). 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  50,  Witnesses,  §§  80- 
87.] 

2.  Master  and  Sebvant— Liabilitt  fob  Negligence  of  Supebintbndent— 

Massachusetts  Statute. 

The  fact  that  a  foreman  having  charge  of  a  gang  of  men  works  with 
his  hands,  the  same  as  the  rest  of  the  men,  for  the  greater  part  of  the 
time,  or  even  all  of  the  time,  does  not  necessarily  exclude  him  from  being 
one  "whose  ♦  ♦  ♦  principal  duty  is  that  of  superintendence,**  within 
the  meaning  of  the  Massachusetts  employers*  liability  act  (Rev.  Laws,  c. 
106,  §§  71-79),  for  whose  negligence,  causing  an  injury  to  another  em- 
ploy6,  the  master  is  liable. 
8.  Same— Action  fob  Injubt  to  Servant— Questions  fob  Jubt. 

Plaintiff  was  a  telephone  lineman  engaged,  with  others,  under  a  sub- 
foreman,  in  stringing  new  wires.  He  was  upon  the  cross-arm  of  one  pole 
holding  back  two  wires,  while  they  were  being  run  over  the  cross-arm  of 
the  next  pole.  To  the  end  of  the  wires  was  tied  a  rope,  and  beyond  that 
a  piece  of  insulated  wire.  The  foreman  and  others  were  beyond  the  next 
pole  pulling  the  wires  over  the  cross-arm,  when  he  called  to  plaintiff  to 
•*let  them  come."  Plaintiff  did  so,  and  the  wires  sagged  and  came  in  con- 
tact with  highly  charged  electric  light  wires,  which  ran  transversely 
across  the  line  at  a  lower  level,  and  he  received  a  shock  which  caused  his 
Injury.  There  was  evidence  that  the  method  pursued  was  not  usual  nor 
proper  under  the  circumstances,  the  plaintiff  did  not  know  the  position  of 
the  light  wires,  and,  because  of  intervening  trees,  could  not  see  it  dis- 
tinctly, nor  tell  whether  the  insulated  wire,  the  rope,  or  the  bare  wires 
were  over  the  light  wires  wh^i  he  was  ordered  to  slack.  Held,  that 
whether  he  had  such  knowledge  of  the  situaticm  that  he  assumed  the  risk, 
or  was  justified  in  relying  on  the  care  of  the  foreman  and  obeying  the 
order,  or  was  negligent  in  doing  so,  were  questions  for  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  34,  Master  and  Serv- 
ant, §§  1068-1132. 

Assumption  of  risk  incident  to  employment,  see  note  to  Chesapeake  & 
O.  R.  Co.  V.  Hennessey,  48  C.  O.  A.  314.] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Massachusetts. 

Henry  W.  Dunn  (Pitt  F.  Drew  and  Powers  &  Hall,  on  the  brief), 
for  plaintiff  in  error. 

William  A.  Pew,  Jr.,  for  defendant  in  error. 

Before  PUTNAM,  Circuit  Judge,  and  ALDRICH  and  DODGE, 
District  Judges. 

DODGE,  District  Judge.  The  three  counts  of  the  declaration  upon 
ivhich  the  case  went  to  the  jury  were  all  based  on  the  Massachusetts 
employers*  liability  act  (Rev.  Laws,  c.  106,  §§  71-79).    A  fourth  count 
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charging  liability  at  common  law  was  stricken  out  by  amendment. 
Each  of  the  counts  under  the  statute  alleged  injuries  to  the  defendant 
in  error  (hereinafter  called  the  plaintiff)  by  reason  of  the  negligence 
of  a  superintendent  in  the  employ  of  the  plaintiflf  in  error  (hereinafter 
called  the  defendant).  The  first  count  did  not  specify  wherein  the 
alleged  negligence  of  the  superintendent  consisted,  the  second  count  al- 
leged negligence  in  failing  to  adopt  proper,  suitable,  and  safe  methods 
for  doing  the  work  on  which  the  plaintiff  was  employed,  and  the  third 
alleged  negligence  in  giving  an  order  to  the  plaintiff  to  pay  out  a  cer- 
tain wire  under  circumstances  rendering  it  dangerous  to  him  so  to  do. 
The  answer  denied  each  and  every  allegation  in  these  counts. 

The  plaintiff  was  one  of  a  gang  of  men,  all  employes  of  the  defend- 
ant, who  were  engaged  in  stringing  new  telephone  wires  upon  certain 
poles  belonging  to  the  defendant,  on  Rantoul  street,  in  Beverly.  Five 
men  in  all  composed  the  gang,  including  McKenzie,  a  subforeman,  and 
in  charge.  McKenzie  was  the  alleged  superintendent  whose  negligence 
was  claimed  to  have  caused  the  plaintiff's  injury. 

The  jury  found  for  the  plaintiff,  and  the  case  is  here  on  exceptions 
to  rulings  made  and  instructions  refused  or  given  by  the  court  at  the 
trial. 

The  first  assig^nment  of  error  is  that  a  question  put  on  behalf  of  the 
defendant  to  one  of  its  witnesses  was  excluded. 

The  witness  was  one  Gwinn,  employed  by  the  defendant  as  clerk  in 
the  office  of  one  of  its  district  foremen.  The  excluded  question  was  : 
"What  are  the  duties  of  the  subforemen,  one  of  whom,  I  understand, 
McKenzie  was  ?"  There  was  no  dispute  that  McKenzie  was  a  subfore- 
man. It  appeared  that  he  was  one  of  four  subforemen,  all  imder  the 
authority  of  the  district  foreman  in  whose  office  the  witness  was  em- 
ployed. The  question  at  issue  as  to  his  duties  being  whether  or  not 
his  principal  duty  was  superintendence,  if  all  the  subforemen  per- 
formed, or  were  expected  to  perform,  or  had  assigned  to  them,  the 
same  duties,  evidence  tending  to  show  what  those  duties  were  might 
have  been  admissible.  But  it  did  not  appear  that  Gwinn  knew  what 
those  duties  included,  and  what  they  did  not  include.  It  was  not  to  be 
presumed,  prima  facie,  that  as  a  clerk  in  the  district  foreman's  office 
he  had  such  knowledge.  It  appeared  that  he  assumed  the  district  fore- 
man's duties  when  the  latter  was  absent,  as  often  happened,  and  in 
that  way  came  in  contact  with  the  four  subforemen ;  that  among  the 
duties  so  assumed  was  the  giving  of  directions  to  the  subforemen  when 
sent  to  do  work  of  various  kinds  on  the  lines  within  the  district — ^where 
to  go,  what  pieces  of  work  to  do,  and  what  men  to  take  with  them. 
It  appeared  that  he  kept  the  district  foreman's  books,  made  a  record  of 
the  work  done,  and  paid  the  men.  But  in  all  this  there  was  nothing 
which  would  naturally  require  or  enable  him  to  know  what  the  duties 
were  which  the  defendant  had  assigned  to  or  expected  from  its  sub- 
foremen.  As  to  the  duties  in  fact  performed  by  them  when  at  work, 
it  is  not  contended  that  he  knew,  or  had  any  opportunity  to  know,  from 
actual  observation,  what  these  were.  He  testified  that  he  was  present 
very  little  when  work  was  being  done.  The  extent  to  which  he  claimed 
to  have  knowledge  regarding  the  subforemen's  duties  was  stated  by 
him  as  follows : 
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**Q.  And  did  you  know  the  course  Qf  the  business?    A.  In  what  way?^ 
••Q.  In  reference  to  what  they  did  and  what  their  duties  were,    A.  What 
kind  of  work  they  would  be  doing?" 
**Q.  Yes.    Au  Yes. 

Even  if  the  question  were  otherwise  admissible,  we  do  not  think 
the  court  was  required,  in  view  of  what  appeared,  to  treat  this  state- 
ment as  qualifying  the  witness  to  testify  upon  the  point  inquired  about 
and  allow  the  question  excluded  to  be  answered. 

The  next  assignment  of  error  is  that  the  court  ought  to  have  di- 
rected a  verdict  for  the  defendant  on  all  the  evidence. 

We  ccmsider  first  the  claim  that  there  was  no  evidence  sufficient  to 
warrant  a  finding  that  McKenzie's  principal  duty  was  that  of  superin- 
tendence.   That  superintendence  was  his  sole  duty  was  not  contended. 

There  was  no  dispute  that  McKenzie  was  in  charge,  as  subforeman, 
of  the  gang  in  which  the  plaintiff  was  working  when  injured,  and  was 
thus  intrusted  with  and  exercising  superintendence.  McKenzie  was 
himself  a  witness  for  the  defendant,  and  testified  that  during  the  entire 
period  of  his  employment  as  subforeman  he  worked  himself  nearly  all 
his  time,  that  he  was  doing  actual  manual  labor  part  of  his  time ;  how 
much  of  the  time  during  the  day  he  could  not  state.  On  cross-exam- 
ination he  said  that  when  in  charge  of  a  gang  engaged  on  a  particular 
job  he  had  full  charge,  the  choice  of  methods  rested  with  him,  he 
gave  orders  to  carry  out  his  own  ideas,  watched  the  men  to  see  that 
his  ideas  were  carried  out,  told  them  what  material  to  use,  and  saw 
that  they  used  it,  kept  a  supervision  over  them,  whatever  else  he  was 
doing,  had  in  mind,  whatever  else  he  was  doing,  to  see  that  they  were 
obeying  his  orders,  and  was  supervising  all  the  time.  Before  he  so  tes- 
tified the  plaintiff  had  introduced  evidence  which,  as  the  defendant 
concedes,  tended  to  prove  that  McKenzie  "usually  spent  the  greater 
part  of  his  time  directing  the  men  and  only  a  small  part  of  his  time  in 
working  with  his  hands."  The  defendant  contends  that  the  different 
jobs  done  manifestly  varied  so  much  in  character  that  while  McKenzie 
or  any  other  subforeman  might  be  superintending  only  on  one  job,  on 
another  he  might  be  doing  little  or  nothing  but  manual  labor;  and 
therefore  that  evidence  as  to  what  he  usually  did  does  not  necessarily 
show  in  what  kind  of  work  he  was  spending  most  of  his  time,  or  what 
his  principal  duty  was  on  the  day  of  the  accident.  It  contends  further 
that  the  only  evidence  relating  to  this  particular  day  or  job  was  that 
McKenzie  was  working  with  his  hands  most  of  the  time.  That  Mc- 
Kenzie did  in  fact  work  with  his  hands  on  this  job  is  unquestioned. 
He  was  pulling  on  a  wire  when  the  plaintiff  was  hurt.  Two  of  the 
men  in  tfie  gang,  witnesses  for  the  plaintiff,  said,  on  cross-examina- 
tion, one  that  McKenzie  worked  pulling  ropes  and  doing  such  things 
and  helping  out  most  of  the  time  that  day ;  the  other  that  McKenzie 
might  on  that  day  have  worked  with  his  hands  /the  same  as  the  rest 
of  the  men  the  greater  part  of  the  time,  and  he  thought  he  did  so.  No 
other  witness  was  questioned  upon  this  particular  point.  But  if  Mc- 
Kenzie, as  might  well  have  been  found  from  the  evidence,  had  been 
given  authority  of  superintendence,  and  was  not  a  mere  laborer  in 
charge  of  a  gang,  the  fact  alone  that  he  did  manual  work  also,  even 
for  the  greater  part  of  his  time,  would  not  necessarily  require  the  con- 
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elusion  that  his  principal  business  was  not  that  of  superintendence. 
Working  at  all  times  with  his  hands*  would  not  necessarily  prevent 
the  exercise  of  superintendence  in  such  manner  that  siiperintendence 
would  be  his  principal  duty.  Canney  v.  Walkeine,  113  Fed.  66,  51  C. 
C.  A.  63,  58  L.  R.  A.  33.  The  jury  had  before  them  the  nature  of 
the  work  in  hand,  as  well  as  the  evidence  above  summarized,  and  were 
entitled  to  judge  of  the  extent  to  which  such  work  involved  or  required 
superintendence.  We  think  that  the  learned  judge  who  presided  at  the 
trial  was  right  in  declining  to  hold  that  there  was  no  sufficient  evi- 
dence upon  which  the  jury  could  find  McKenzie's  principal  duty  to 
have  been  superintendence. 

We  next  consider  the  claim  that  the  evidence  did  not  warrant  a  find- 
ing that  the  plaintiff  was  injured  by  reason  of  McKenzie's  negligence. 

The  manner  in  which  the  injury  was  received  was  not  mych  in  dis- 
pute.   The  evidence  regarding  it  may  be  stated  as  follows  : 

Between  the  two  poles  belonging  to  the  defendant,  from  one  to  the 
other  of  which  the  new  telephone  wires  were  being  strung  (referred  to 
in  the  evidence  as  pole  No.  3  and  pole  No.  4),  six  electric  light  wires, 
not  belonging  to  the  defendant  and  carried  on  a  different  set  of  poles, 
ran  transversely  to  the  direction  in  which,  and  somewhat  below  the 
level  at  which,  the  new  wires  were  to  be  stnmg.  These  wires,  or  some 
of  them,  were  charged  with  a  dangerous  current.  They  were  coated 
with  a  weatherproof  compound,  but  were  not  true  insulated  wires.  The 
coating  would  not,  in  the  majority  of  cases,  prevent  a  current  flowing 
from  them  to  a  bare  telephone  wire  in  contact  with  them,  if  the  tele- 
phone wire  were  grounded  somewhere.  When  injured,  the  plaintiff 
was  up  on  pole  3,  at  the  lower  cross-arm,  holding  bade  the  new  tele- 
phone wires,  two  in  number,  which  were  being  strung  together.  One 
end  of  them  had  been  passed  over  the  cross-arm  where  he  was  toward 
pole  4.  Both  were  uninsulated  or  "bare"  wires.  To  that  end  of  them 
which  had  been  passed  over  the  cross-arm  there  had  just  been  attached 
one  end  of  a  piece  of  rope,  and  to  the  other  end  of  the  rope  insulated 
wire,  which  had  been  passed  over  the  electric  wires  and  over  the  cross- 
arm  on  pole  4.  McKenzie,  beyond  pole  4,  was  pulling  on  this  insulated 
wire,  thereby  drawing  it,  the  rope  attached  to  it,  and  thereby  the  new 
'*bare"  wires  fastened  to  the  rope,  in  a  direction  from  pole  3  across  and 
above  the  electric  light  wires,  toward  pole  4.  At  some  distance  from 
pole  3,  in  the  opposite  direction  from  it,  were  two  other  men  belong- 
ing to  the  gang,  standing  on  the  sidewalk  and  paying  out  the  new 
wires ;  each  holding  a  coil  from  which  one  wire  ran.  Between  them 
and  pole  3  was  still  another  telephone  pole,  referred  to  as  No.  2,  about 
as  far  from  pole  3  as  pole  4,  but  in  the  opposite  direction.  The  new- 
wires  ran  from  the  coils  held  by  the  two  men  along  the  ground  for 
some  distance,  then  over  a  cross-arm  on  pole  2 ;  thence  to  pole  3  on 
which  the  plaintiff  was  holding  them  back;  thence,  as  above  described, 
toward  pole  4.  The  electric  light  wires  were  nearer  to  pole  4  than  to 
pole  3.  There  was  evidence  that  the  poles  were  130  feet  apart,  and 
the  electric  light  wires  28  feet  from  pole  4  at  their  nearest  point.  As  to 
the  exact  distance  of  the  electric  Hght  wires  below  the  level  of  the 
cross-arm  on  pole  4,  to  which  the  new  wires  were  being  strung,  there 
was  some  conflict.     The  plaintiff's  evidence  made  the  distance  less 
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than  the  defendant's  evidence.  But,  whatever  it  was,  danger  to  the 
plaintiff  was  involved,  under  the  circumstances,  in  contact  between  the 
new  "bare"  wires  and  the  electric  light  wires  below  them.  If,  when 
the  ends  of  the  new  wires  had  been  pulled  far  enough  toward  pole  4 
to  be  over  the  electric  light  wires,  they  and  the  rope  or  insulated  wire 
whereby  they  were  being  drawn  across  should  be  permitted  to  sag 
between  poles  3  and  4  enough  to  lower  them  to  the  level  of  the  electric 
light  wires,  such  contact  would  occur.  There  was  evidence  that  this 
was  what  happened,  Uiat  such  contact  did  occur,  and  that  the  plaintiff 
was  injured  because  of  it.  McKenzie,  according  to  the  evidence,  while 
pulling,  as  above  described,  upon  the  insulated  wire,  called  out  from  be- 
yond pole  4,  where  he  was:  "Let  them  come."  The  plaintiff  eased 
up  on  the  wires  he  was  holding,  still  retaining  his  hold,  one  or  both 
the  new  wires  touched  the  electric  light  wires,  fire  was  seen  at  the 
point  of  contact,  the  new  wires  became  charged  with  electricity,  which 
also  manifested  itself  in  the  coils  held  by  the  two  men  on  the  side- 
walk, one  coil  becoming  red  hot,  and  the  plaintiff  fell  from  his  posi- 
tion against  other  telephone  wires  already  fixed  to  pole  3.  According 
to  his  testimony,  he  remembered  nothing  after  he  eased  up  on  the 
wires  in  obedience  to  McKenzie's  order,  until  he  was  being  taken  down 
from  the  pole  in  his  injured  condition. 

There  was  evidence  from  an  expert  called  by  the  plaintiff  that  the 
above  method  of  stringing  the  wires  was  not  usual  and  not  proper 
in  view  of  the  circumstances.  To  use  covered  or  insulated  wire,  in- 
stead of  bare  wire,  would  have  been  wisest  in  his  opinion.  This  would 
have  prevented  danger,  and  it  would  be  proper  to  run  one  wire  at  a 
time ;  the  foreman  standing  in  the  middle  of  the  street  and  instructing 
the  men  on  the  poles  so  that  they  could  pull  the  wire  along,  keeping 
it  taut  all  the  time.  This  witness,  it  is  true,  said  on  cross-examination 
that,  with  the  method  used,  if  the  man  holding  the  wires  back  did  the 
work  as  he  would  expect  the  ordinary  intelligent  lineman  to  do  it, 
he  thought  the  probabilities  were  that  he  would  get  the  new  wire 
across;  but  this,  it  is  obvious,  was  not  necessarily  an  admission  that 
the  method  adopted  was  usual,  safe,  or  proper.  Covered  wire  was 
at  hand  at  the  time,  and  it  appeared,  without  objection,  that  the  wire 
finally  strung  between  poles  3  and  4  over  the  electric  light  wires — the 
work  being  completed  by  McKenzie  and  the  remaining  men  after  the 
plaintiff's  injury — was  covered  and  not  bare  wire,  though  McKenzie's 
evidence  tended  to  ascribe  this  use  of  covered  wire  to  purposes  other 
than  that  of  securing  the  safety  of  the  men  engaged. 

There  was  also  evidence  that  McKenzie  himself  ordered  the  plaintiff 
up  pole  3  with  the  new  wires  and  the  rope  tied  to  them,  himself  tied 
the  other  end  of  the  rope,  after  the  plaintiff  had  passed  the  wires  over 
the  cross-arm  on  pole  3,  to  the  insulated  wire,  and  himself  took  part  in 
passing  the  insulated  wire  over  the  electric  light  wires  and  the  cross- 
arm  on  pole  4,  before  he  went  beyond  pole  4,  and  pulled  upon  the 
insulated  wire,  as  above  stated. 

It  appeared,  further,  that  there  were,  besides  the  electric  light  wires, 
two  trolley  wires,  which  also  crossed  the  line  of  the  telephone  wires 
between  poles  3  and  4.  These  ran  at  a  level  considerably  below  that 
of  the  electric  light  wires.    They  were  bare  wires  and  known  to  be 
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dangerous.  McKcnzie  told  the  plaintiff  when  he  sent  him  up  pole  3 
to  hold  the  telephone  wires  back  off  the  trolley  wires ;  but,  according 
to  the  plaintiff,  no  warning  as  to  the  electric  light  wires  was  ever  given 
him,  he  did  not  know  they  were  there,  and  he  was  never  told,  and  did 
not  know,  that  the  new  wires  were  to  be  carried  over  electric  light 
wires  at  all.  The  defendant's  evidence  was,  on  the  contrary,  that  Mc- 
Kenzie  told  the  plaintiff,  when  he  ordered  him  up  pole  3,  with  the  new 
wires,  to  hold  them  off  the  electric  light  wires. 

There  was  evidence  that,  after  the  plaintiff  reached  the  position  on 
pole  3  in  which  he  was  when  injured,  the  branches  of  a  tree  so  ob- 
structed his  view  as  to  prevent  his  seeing  the  electric  light  wires  from 
there  clearly  enough  to  tell  on  which  side  of  pole  4  they  went,  or 
whether  the  new  wires  were  going  above  or  below  them ;  and  that  the 
building  against  which  they  had  to  be  seen  from  where  he  was  had 
also  the  effect  of  preventing  him  from  seeing  them  with  sufficient  dis- 
tinctness for  that  purpose.  Upon  this  point  there  was  contradictory 
evidence  from  the  defendant.  The  trolley  wires  he  could  see,  and  he 
was  looking  out  for  them. 

Whether  McKenzie  was  negligent  or  not  as  regarded  the  plaintiff 
was  clearly  a  question  for  the  jury  on  the  evidence,  unless  it  be  true, 
as  the  defendant  contends,  that: 

"Whatever  conclusion  is  reached  as  to  the  propriety  of  the  method  em- 
ployed, and  on  whatever  grounds  the  allegations  of  negligence  In  the  declara- 
tion are  rested,  the  risk  was  obvious  to  the  plaintiff,  was  one  incidental  to  the 
business  in  which  he  was  engaged,  and  was  therefore  one  which  he  assumed." 

The  defendant  further  relied  in  support  of  this  contention  upon  evi- 
dence in  substance  as  below. 

The  plaintiff  had  had  previous  experience  in  working  on  wires. 
This  had  been  gained  during  the  14  months  prior  to  his  injury,  the 
time  during  which  he  had  worked  for  the  defendant.  There  was  some 
question  as  to  the  nature  and  extent  of  his  experience  in  such  work 
within  that  time.  He  admitted  that  he  knew,  generally  speaking,  the 
danger  involved  in  letting  bare  telephone  wires  touch  uninsulated  elec- 
tric light  wires ;  knew  also  that  without  going  up  and  examining  them 
he  could  not  tell  whether  electric  light  wires  were  insulated  or  not; 
knew  that  electric  light  wires  were  common  in  city  streets ;  and  knew 
that  there  were  such  wires  not  only  in  Beverly,  but  on  some  part  at 
least  of  Elliot  street,  the  street  in  which  the  wires  ran  which  caused 
his  injury.  He  was  injured  soon  after  dinner  on  September  30,  1905. 
In  broad  daylight  he  had,  of  course,  the  same  opportunity  of  seeing 
the  electric  light  wires  in  question,  before  he  went  up  pole  3,  whidi 
was  open  to  any  one  else  in  the  vicinity.  Printed  "Instructions  for  the 
Avoidance  of  Accidents,"  warning  its  employes  to  inspect  for  them- 
selves at  all  times,  directing  them  not  to  place  reliance  upon  inspec- 
tions by  foremen  or  fellow  workmen,  and  cautioning  them  sigainst  the 
danger  from  all  high-tension  wires,  were  displayed,  according  to  the 
defendant's  evidence,  in  its  stock  room  at  Salem.  These  the  plaintiff 
denied  having  seen,  but  he  admitted  having  visited  the  room  referred 
to  "quite  a  few  times."  During  his  experience  with  such  work  he  had 
once  been  warned  by  another  subforeman  regarding  danger  from  an 
electric  light  wire,  and  he  had  once  heard  the  same  subforeman  give 
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a  similar  caution  to  another  man.  With  these  two  exceptions  he  had 
never  heard  the  subforeman  give  such  warnings.  There  was  no  other 
evidence  that  such  warnings  were  usual  or  customary. 

The  general  risk  of  injury  from  electric  light  wires  was  doubtless 
a  risk  incidental  to  the  plaintiff's  employment,  and  a  risk  which  he 
had  assumed.  We  do  not  think,  however,  that  the  risk  to  the  plaintiff 
from  these  wires  was,  under  tihe  particular  circumstances  shown,  a 
risk  which  must  necessarily  have  been  obvious  to  him  at  the  time  of 
his  injury. 

If  it  could  be  said  that  he  must  necessarily  have  known  that  it  woutd 
depend  on  him  alone  whether  the  bare  wires  he  held  should  touch 
electric  light  wires  or  npt,  the  risk  involved  in  letting  them  do  so  would 
have  been  obvious,  and  he  would  have  talcen  the  chance  at  his  peril 
of  finding  the  electric  light  wires  dangerously  charged.  But  that  he 
must  have  had  such  knowledge  at  the  time  he  was  ordered  to  let  the 
new  wires  come  was  not  the  only  reasonable  conclusion  which  might 
have  been  drawn  from  the  evidence,  notwithstanding  what  appeared 
as  to  his  experience,  or  as  to  his  opportunities  to  know  that  there  were 
electric  light  wires  somewhere  between  him  and  pole  4.  It  might  still 
have  been  fotmd  not  obvious  to  him,  from  his  position  on  the  pole, 
that  the  new  wires  were  to  go  over  the  electric  light  wires,  or  were  to 
go  so  near  them,  if  over  them,  as  to  involve  danger  of  contact  with 
3iem.  He  was  not  being  permitted  to  do  the  work  in  his  own  way, 
and  had  nothing  to  do  with  the  determination  of  these  questions.  They 
were  being  settled  by  McKenzie  alone.  Still  less  was  it  necessarily  ol>- 
vious  to  the  plaintiff  how  far  toward  the  dangerous  wires  the  new  wires 
had  been  drawn  at  the  moment  of  McKenzie's  order.  So  long  as 
slackening  them  would  result  only  in  touching  the  dangerous  wires 
with  the  insulated  wire  on  which  McKenzie  was  pulling,  or  with  the 
rope  which  came  next,  letting  them  come  involved  no  danger.  It  was 
not  necessarily  obvious  to  the  plaintiff  that  the  time  had  come  when, 
if  he  slackened  them,  the  bare  wires  would  or  might  touch  the  electric 
light  wires.  Nor  was  the  court  bound  to  rule  that  the  probability  of 
d^ger  was  obviously  such  as  to  make  it  the  plaintiff's  duty  to  investi- 
gate, at  his  peril,  before  obeying  McKenzie's  order  to  let  the  wires 
come.  If  the  danger  was  not  obvious  to  him,  he  was  entitled  to  rely 
on  McKenzie's  personal  supervision  as  an  assurance  that  the  way  in 
which  the  work  was  being  done  was  reasonably  safe,  and  could  not  be 
said  to  have  assumed  any  risk  which  due  care  in  superintendence  might 
have  avoided.  Rockport  Granite  Co.  v.  Bjomholm,  115  Fed.  947,  53 
C.  C.  A.  429 ;  Mahoney  v.  Bay  State  Pink  Granite  Co.,  184  Mass.  287, 
68  N.  E.  202;  Meagher  v.  Crawford  Laundry  Machinery  Co.,  187 
Mass.  586,  73  N.  E.  853. 

The  jury  might  have  found  that  the  plaintiff  while  on  pole  3  did 
not  have  a  fair  opportunity  to  discover  for  himself  what  the  conse- 
quences of  compliance  with  McKenzie's  order  might  be,  or  to  what 
extent  it  could  be  safely  complied  with.  They  might  have  found  that 
McKenzie,  in  charge  of  the  whole  operation  and  on  the  ground  below, 
was  or  could  have  been  in  a  position  to  know  and  judge  accurately  re- 
garding these  matters.  If  the  danger  might  have  been  fully  obvious 
to  McKenzie,  but  not  obvious  to  the  plaintiff,  we  think  it  was  rightly 
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left  to  the  jury,  under  the  circumstances  shown,  in  view  of  the  avail- 
able means  of  avoiding  danger  which  McKenzie  might  have  used  and 
the  opinion  of  the  plaintiff's  expert,  to  say  whether  a  reasonably  pru- 
dent superintendent  would  have  followed  the  method  adopted  by  Mc- 
Kenzie, instead  of  a  method  safer  in  some  or  all  the  respects  suggested. 
Or,  if  the  method  adopted  was  found  to  be  in  other  respects  proper, 
it  was  still  for  the  jury  to  say  whether  reasonable  prudence  in  super- 
intendence did  not  require  a  caution  to  the  plaintiff  at  the  critical  time 
not  to  let  the  wires  come  too  far,  instead  of  ordering  him  to  "let  them 
come,"  without  any  caution  whatever.  Due  care  in  superintendence 
might  have  required  such  a  caution,  under  the  particular  circumstances, 
even  if  it  was  not  the  practice,  generally  speaking,  to  warn  men  at 
work  in  running  wires  regarding  the  presence  of  other  wires  which 
might  be  dangerous. 

It  is  also  evident  from  what  has  been  stated  that  contributory  negli- 
gence on  the  plaintiff's  part  in  permitting  the  new  wires  to  toudi  the 
electric  light  wires  did  not  necessarily  appear. 

The  only  remaining  error  assigned  is  the  refusal  of  an  instruction 
requested  on  the  question  of  the  plaintiff's  due  care  in  another  respect. 
The  instruction  asked  was  that  he  was  not  exercising  due  care  if,  at 
the  time  of  the  accident,  any  part  of  his  person  was  in  contact  with 
any  telephone  wires  other  than  the  new  wires  which  were  being  strung. 
We  think  it  would  have  been  obviously  improper  to  bind  the  jury  thus 
rigidly  to  a  conclusion  from  one  fact  which  might  have  been  found, 
without  regard  to  any  other  circumstances  developed  in  the  case  and 
involving  questions  for  the  jury. 

Whether  or  not  the  plaintiff  had  proved  that  he  was  in  the  exercise 
of  due  care  was  rightly  left  to  the  jury  on  all  the  evidence  under 
proper  instructions. 

The  judgment  of  the  Circuit  Court  is  affirmed,  with  interest,  and 
the  defendant  in  error  recovers  his  costs  of  appeal 


(156  Fed.  31!S.) 

HAIGHT  &  FRBESE  CO.  v.  WEISS  et  al. 

(Circuit  Court  of  Appeals,  First  Circuit    October  1,  1907.) 

No.  695. 

1.  OouBTB— Jurisdiction  op  Federal  Courts— Corporations. 

It  is  settled  law  that  for  purposes  of  the  jurisdiction  of  a  federal  court 
a  corporation  is  a  citizen  only  of  the  state  in  which  it  is  incorporated; 
and,  where  it  is  doing  business  and  has  an  established  office  in  another 
state,  such  fact  does  not  affect  its  citizenship,  but  it  may  be  there  sued 
in  such  court  by  a  citizen  of  the  state  residing  in  the  district 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig.  vol.  13,  Courts,  §  860. 

Jurisdiction  over  corporations,  see  note  to  St.  Louis,  I.  M.  &  S.  Ry.  Co. 
V.  Newcom,  6  C.  C.  A.  174.] 

2.  Equity— Jurisdiction— Remedy  at  Law. 

A  bill  against  a  corporation,  which  asks  for  the  cancellation  of  re- 
leases alleged  to  have  been  fraudulently  obtained  by  defendant  and  fur- 
ther asks  that  defendant  be  wound  up  on  the  ground  of  insolvency,  and 
also  on  the  ground  that  its  business  is  illegal,  states  a  case  cognizable  in 
equity,  so  that  the  bill  cannot  be  dismissed  on  the  ground  that  complain- 
ant has  an  adequate  remedy  at  law,  because,  when  a  bill  states  one  cause 
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Of  action  cognizable  in  equity,  it  is  not  subject  to  a  motion  to  dismiss, 
even  though  it  states  other  grounds  of  suit  not  so  cognizable. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  19,  Equity,  9  759.] 

8.  Appeal— Review— Findings  of  Master. 

Where  an  order  referring  the  whole  cause  to  a  master  would  have  been 
irregular  when  made,  under  the  equity  rules,  unless  by  consent  of  the  par- 
ties, such  consent  must  be  presumed  by  the  appellate  court,  in  the  ab- 
sence of  anything  on  the  subject  in  the  record. 
4.  Same— Waiver  of  Right  of  Appeai/— Acquiescence  in  Order. 

Where,  after  the  entry  of  an  ex  parte  order  appointing  a  temporary  re- 
ceiver, the  defendant  by  agreement  made  by  counsel  consented  to  the  re- 
tention of  the  receivership,  he  cannot  review  such  order  on  an  appeal  tak- 
en from  a  subsequent  decree  in  the  cause. 

I  Ed.  Note. — For  cases  in  point,  see  Gent.  Dig.  vol.  8,  Appeal  and  Error, 
§  3611.] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Massachusetts. 
See  152  Fed.  479. 

Gilbert  F.  Ordway  (Franklin  Bien,  on  the  brief),  for  appellant. 
William  P.  Maloney,  for  appellee  Weiss. 

William  D.  Turner  (George  Hoague,  on  the  brief),  for  appellees 
Colt  and  Campbell  and  others. 

Before  COLT  and  PUTNAM,  Circuit  Judges,  and  ALDRICH,  Dis- 
trict Judge. 

PUTNAM,  Circuit  Judge.  This  is  a  bill  in  equity,  brought  on  May 
8,  1905,  by  Anna  L.  H.  Weiss,  administratrix,  against  the  Haight  & 
Freese  Company,  a  corporation,  in  behalf  of  herself  and  other  creditors 
who  might  intervene;  but  neither  the  complainant  nor  any  one  else 
who  did  intervene  had  recovered  judgment.  The  complainant  describes 
herself  as  a  citizen  of  Massachusetts,  and  the  respondent  as  a  corpora- 
tion created  by  the  laws  of  New  York,  with  a  usual  place  of  business 
in  Massachusetts,  and  as  having  appointed  the  commissioner  of  corpo- 
rations of  Massachusetts  its  attorney  for  receiving  service  of  process. 
Of  course,  the  allegation  that  it  has  a  usual  place  of  business  in  Mas- 
sachusetts, coupled  with  the  allegation  that  it  had  appointed  the  com^ 
missioner  its  agent  for  receiving  service  of  process,  must  be  accepted 
as  equivalent  to  a  statement  that  the  corporation  was  transacting  busi- 
ness in  Massachusetts  at  the  time  the  bill  was  brought. 

A  number  of  the  errors  assigned  insist  merely  that  the  Circuit  Court 
had  no  jurisdiction  because  the  allegations  of  the  bill  make  the  corpora- 
tion a  citizen  of  Massachusetts,  so  that  consequently,  on  its  face,  both 
complainant  and  respondent  are  citizens  of  that  state.  After  the  Su- 
preme Court  has  rendered  decisicm  on  decision  that  a  corporation  can- 
not migrate,  and  that  the  fact  that  it  is  doing  business  in  a  state  other 
than  that  of  its  organization  does  not  create  it  a  citizen  thereof,  it 
seems  quite  inconceivable  that  a  proposition  of  this  character  should  be 
urged  on  us.  The  respondent  cites  a  decision  of  the  Circuit  Court 
for  this  circuit  (Consolidated  Store  Service  Co.  v.  Lamson  Co.,  41  Fed. 
833)  ;  but  that  decision  was  entirely  in  harmony  with  the  law  as  we 
have  stated  it.  It  is  true  that  in  that  suit,  which  was  between  two  cor- 
porations, neither  corporation  was  organized  in  the  state  constituting 
84  C.C.A.— 15 
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the  district  where  the  suit  was  brought;  but  that  was  not  the  point 
which  was  pressed  on  the  court.  The  court,  at  page  834,  referred  dis- 
tinctly to  the  rule  we  have  stated,  that  a  corporation  cannot  migrate, 
and  expressed  the  fact  that  this  was  even  then  well  settled.  The  opin- 
ion continued  as  follows : 

'*I  think,  however,  the  true  ground  upon  which  the  court  should  take  Juris- 
diction is  this:  That  the  corporation  consents  to  be  sued  as  a  condition  for 
doing  business  within  such  state,  and  that  it  should  be  held  to  its  agreement" 

At  that  time  this  proposition  was  somewhat  doubtful,  but  it  has  since 
been  thoroughly  established  by  the  Supreme  Court  to  be  the  law ;  and 
it  is  on  that  ground,  in  connection  with  the  fact  that  complainant  is  a 
citizen  of  Massachusetts,  that  the  corporation  was  lawfully  served  in 
the  district  of  Massachusetts,  and  the  Circuit  Court  for  that  district 
could  take  jurisdiction. 

The  complainant  declares  that  she  is  the  administratrix  of  the  estate 
of  one  Charles  Weiss ;  that  the  respondent  is  a  corporation  doing  what 
is  known  as  a  %ucket-shop"  business  at  Boston,  New  York,  and  else- 
where ;  that  her  intestate  gave  the  respondent  orders  for  the  purchase 
and  sale  of  stocks,  paying  in  various  sums  of  money  amounting  in  all 
to  $5,380 ;  that  he  supposed  the  respondent  was  actually  buying  and 
selling  stocks  on  his  account ;  that,  instead  of  buying  and  selling,  the 
respondent  was  simply  making  book  entries,  without  any  actual  trans- 
actions, thus  doing  the  "bucket-shop"  business ;  that,  after  the  decease 
of  Weiss,  the  complainant,  as  administratrix,  had  a  settlement  with  the 
respondent  in  which  it  made  due  her  only  $160;  that  both  the  com- 
plainant and  her  intestate  were  ignorant  of  the  fact  that  the  respond- 
ent's transactions  with  the  intestate  involved  in  the  account  were  ficti- 
tious, in  that  no  actual  purchases  and  sales  were  made ;  that  the  ac- 
count was  wholly  fictitious,  unknown  both  to  Weiss  and  the  complain- 
ant, as  his  administratrix ;  that,  in  consequence  thereof,  the  respondent 
really  owed  the  complainant,  as  such  administratrix,  at  the  time  of  the 
settlement,  $5,380,  less  $160  paid  her  by  it ;  that  full  releases  had  been 
given  both  by  Weiss  and  by  the  complainant,  as  his  administratrix,  in 
ignorance  of  the  facts;  and  that  the  releases  were  therefore  invalid. 
The  bill  contained  prayers  that  an  account  might  be  taken  of  the 
amounts  due  complainant,  and  for  such  other  relief  as  the  case  might 
require,  which,  of  course,  involved  the  canceling  of  the  releases. 

The  bill  also  complained  that  the  respondent  was  engaged  in  an  ille- 
gal enterprise,  meaning  what  it  described  as  a  "bucket-shop"  business, 
and  that  therefore  the  corporation  should  be  restrained,  and  be  wound 
up,  and  its  assets  distributed.  It  further  alleged  that  the  corporation 
had  a  large  number  of  creditors  and  not  sufficient  assets  to  pay  their 
claims,  and  that  it  was  carrying  on  its  operations  from  day  to  day  by 
means  of  the  money  received  from  its  customers,  dealing  with  them  in 
the  illegal  and  fraudulent  manner  which  we  have  described,  and  it  was 
so  framed  as  to  make  the  alleged  insolvency  another  ground  for  the 
distribution  of  its  assets.  The  allegations  of  the  bill,  and  the  portions 
thereof  asking  relief,  were  not  exactly  in  the  order  or  the  phraseology 
which  we  have  stated,  but  the  substance  was  in  accordance  therewith. 

Sundry  creditors  were  permitted  to  intervene;  but  we  do  not  per- 
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cdve,  so  far  as  that  is  concerned,  that  we  will  have  any  occasion  to 
do  more  than  to  state  the  fact 

On  the  filing  of  the  bill,  and  without  notice  to  the  respondent,  but 
on  a  motion  therefor  which  was  supported  by  a  bond  given  by  the  com- 
plainant with  a  surety  in  the  penal  siun  of  $10,000,  conditioned  to  re- 
spond to  damages  as  usual,  a  receiver  was  appointed,  the  order  for 
which,  of  course,  was  merely  interlocutory,  so  that  the  receiver  as  thus 
appointed  should  probably  be  described  as  an  interlocutory  receiver. 
On  June  5,  1905,  the  respondent  filed  an  answer,  the  substance  of  which 
is  sufficiently  stated  by  it  as  follows : 

•The  answer  of  the  defendant  alleged  that  Charles  Weiss,  the  complain- 
ant's intestate,  fully  understood  the  nature  of  his  transactions  with  the  de- 
fendant, and  that  the  defendant  transacted  business  with  said  Weiss  accord- 
ing to  his  instructions ;  that  the  complainant,  as  administratrix,  was  paid  the 
sum  due  the  said  Charles  Weiss  according  to  his  account  with  the  defendant, 
and  thereupon,  after  a  full  opportunity  to  examine  the  same,  freely  and  volun- 
tarily executed  and  delivered  to  the  defendant  a  release  under  seal,  wherein 
she  released  and  discharged  the  defendant  from  all  right  of  action,  claim,  or 
donand  for  any  payment  at  any  time  heretofore  made  or  value  of  anything 
at  any  time  heretofore  delivered  on  any  contract  or  transaction  whatever, 
and  covenanted  never  to  sue  therefor.  The  answer  further  alleged  that  the 
business  of  the  defendant  was  legitimate  and  proper,  and  that  it  kept  proper 
books  of  account,  and  was  able  to  meet  all  its  just  claims  in  the  ordinary 
course  of  business." 

It  filed  no  plea  nor  demurrer.  Subsequently  it  amended  its  answer ; 
btrt  we  need  not  refer  to  the  details  of  this.  On  January  17,  1906,  the 
complainant  filed  a  general  replication,  and  thus  the  case  was  put  fairly 
and  formally  at  issue  on  serious  and  important  questions  of  fact  and 
law.  No  proceedings,  however,  were  taken  in  accordance  with  the 
rules  in  equity  67  et  seq.,  which  direct  how  proofs  shall  be  made  up 
after  formal  issues  in  tlie  manner  we  have  described ;  but  the  case  was 
referred  to  a  master,  who  passed  on  all  the  substantial  issues,  and  made 
a  report  to  which  the  respondent  excepted  at  great  length.  The  excep- 
tions were  overruled,  and,  on  June  10,  1906,  a  decree  was  entered  sus- 
taining the  claims  of  the  original  complainant  and  of  some  of  the  cred- 
itors who  intervened,  and  settling  the  amount  of  each.  We  do  not  find 
the  decree  specifically  adjudged  that  the  releases  in  question  were  in- 
valid and  ordered  them  annulled.  It,  however,  adjudged  that  the  alle- 
gations of  the  bill  of  complaint  had  been  fully  sustained  by  the  proofs, 
and,  as  we  have  said,  it  established  the  claims  of  the  complainant  and 
of  the  intervening  creditors.  This  necessarily  includes  an  adjudication 
setting  aside  the  releases,  notwithstanding  the  lack  of  specific  phrase- 
ology to  that  effect.    The  decree  also  contained  the  following: 

"Ordered,  adjudged,  and  decreed  as  follows: 

•^hat  the  receiver  heretofore  appointed  in  said  cause,  James  D.  Colt,  be, 
and  he  hereby  is,  made  permanent  receiver,  with  full  power  to  receive,  sue 
for,  and  recover  all  moneys,  debts,  or  property  to  which  said  company  may  be 
entitled,  and  to  enforce,  by  suit  or  otherwise,  or  to  compromise,  in  his  discre- 
tion, any  and  all  liabilities  of  any  person  or  corporation  to  said  company ;  to 
sell  and  dispose  of,  either  at  public  auction  or  at  private  sale,  at  such  prices 
and  upon  such  terms  as  he  may  deem  expedient,  all  property,  choses  in  action, 
rights  of  action,  and  assets  belonging  to  said  company ;  and  with  all  such  other 
powers  as  are  incidental  to  a  full  and  complete  administration  of  his  duties  as 
such  permanent  receiver,  to  the  end  that  all  the  property  and  effects  of  said 
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corporation  may  be  collected  and  converted  Into  cash,  in  order  to  be  distribut- 
ed as  hereinafter  provided." 

This,  in  accordance  with  the  settled  practice  of  the  Supreme  Court, 
was  an  appealable  decree;  and  thereupon  the  complainant  seasonably 
appealed  to  us,  and  assigned  formally  17  alleged  errors.  The  seven- 
teenth referred  to  the  exceptions  to  the  master's  report  of  which  we 
have  already  spoken,  as  to  which  the  respondent's  brief  relies  on  31, 
making  in  fact  48  distinct  alleged  errors  on  which  we  have  been  asked 
to  pass. 

In  the  progress  of  the  proceedings,  the  receiver  settled  an  account,  to 
which  some  objections  were  taken  by  the  respondent.  The  respondent 
did  not,  however,  take  out  any  citation  to  the  receiver,  brought  to  our 
attention  or  which  we  have  discovered,  so  that  the  account  is  not  before 
us.  Notwithstanding  the  receiver  was  not  made  a  party  to  the  appeal, 
he  has  filed  a  brief,  which  we  have  no  occasion  to  consider,  not  only  be- 
cause no  issue  involving  him  is  before  us,  inasmuch  as  he  is  not  named 
in  the  citation,  but  also  because  it  is  the  receiver's  duty  to  hold  the 
scales  evenly,  and  not  to  intermeddle  beyond  the  orders  of  the  court  ap- 
pointing him  in  questions  between  the  original  parties  to  the  litigation 
which  do  not  personally  affect  him.  As,  however,  the  allowance  of  the 
receiver's  accounts  and  certain  special  allowances  to  the  receiver  were 
assigned  by  the  respondent  as  errors,  and  as  both  parties  have  sub- 
mitted certain  views  in  reference  thereto,  we  may  as  well  observe  that 
the  record  is  in  no  form  to  enable  us  to  pass  on  the  questions  involved 
with  regard  to  either  branch  of  this  topic.  The  account  covers  nearly 
10  printed  pages,  and  is  made  up  of  numerous  details,  the  most  of  them 
of  petty  amounts.  The  order  of  the  Circuit  Court  allowing  it  was  gen- 
eral and  in  lump.  The  accounts  were  never  sent  to  a  master  so  far  as 
the  record  shows ;  and,  even  if  there  were  any  proofs  or  suggestions 
which  would  enable  us  in  any  particular  to  fathom  any  of  the  questions 
involved,  we  should  decline  to  do  it.  As  explained  by  the  Supreme 
Court  in  Chicago,  etc.,  Railway  v.  Tompkins,  176  U.  S.  167,  179,  20 
Sup.  Ct.  336,  44  L.  Ed.  417,  we  should  not  undertake  the  work  which 
should  be  done  by  a  master.  Therefore  in  no  event  is  there  sufficient 
in  the  record  to  enable  us  to  take  up  this  topic. 

A  proposition  made  by  the  respondent  that  the  court  was  without  au- 
thority to  allow  the  receiver's  accounts  until  the  final  determination  of 
the  cause  was,  of  course,  without  support,  either  in  law  or  practical 
sense,  with  reference  to  one  like  that  in  question  here,  which  related 
mainly,  if  not  entirely,  to  minor  necessary  expenses  pendente  lite. 

Several  errors  assigned  relate  to  the  rfefusal  to  grant  a  motion  to 
dismiss  the  bill.  We  are  told  that  some  time  during  the  progress  of 
the  litigation  the  respondent  moved  to  dismiss  the  bill  on  the  ground, 
as  stated  by  it  in  its  assignment  of  errors,  that  the  complainant  had  an 
adequate  remedy  at  law.  The  briefs  of  both  parties  have  paid  scant 
regard  to  our  rules,  and,  as  to  this  motion,  neither  has  referred  us  to  the 
page  where  it  can  be  found,  so  we  take  the  facts  from  the  parties.  It 
is  said  that  this  motion  was  not  made  until  after  replication,  the  ref- 
erence to  the  master,  and  the  filing  of  his  report,  and  it  is  claimed  by 
the  complainant  that  this  delay  operated  as  a  waiver.  The  bill  contains 
several  alleged  grounds  of  proceeding,  all  of  which  are  equitable  in 
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their  nature,  and  for  none  of  which  can  a  remedy  be  g^ven  at  law.  The 
first  is  for  relief  by  canceling  of  releases  under  seal  said  to  have  been 
fraudulently  obtained,  which  is  peculiarly  a  topic  for  equity.  The  next 
is  the  claim  that  the  corporation  was  insolvent,  and  asking  for  the 
winding  up  of  its  affairs  on  that  ground.  Passing  by  the  question 
whether  a  bill  for  that  purpose  should,  if  objected  to,  be  allowed  to  be 
maintained  outside  of  the  district  of  the  domicile  of  the  corporation, 
and  also  the  question  arising  from  the  fact  that  the  Supreme  Court 
has  steadily  maintained  that  a  debtor  has  a  right  to  an  issue  to  a  jury 
on  a  claim  which  has  not  gone  to  judgment,  and  that  therefore,  in  the 
federal  courts,  an  ordinary  creditors'  bill  cannot  be  maintained  until 
there  has  been  a  judgment,  such  relief  is  clearly  equitable  in  its  na- 
ture, unless  there  is  some  statute  especially  providing  for  the  winding 
up  of  corporations. 

The  third  topic  of  which  the  bill  treats  is  a  claim  that  the  corpora- 
tion be  wound  up  because  its  main  business  was  that  of  conducting 
"bucket  shops,"  which  it  is  said  is  of  a  fraudulent  character.  Passing 
by  the  question  whether  a  corporation  can  be  wound  up  for  any  reason 
of  that  nature  unless  a  statute  of  the  state  of  its  creation  especially  pro- 
vides therefor,  this  topic  is  also  one  purely  for  equitable  consideration. 
Therefore,  aside  from  the  fact  that,  even  where  there  is  an  adequate 
remedy  at  law,  the  right  to  exclude  the  complainant  from  the  chancery 
may  be  waived  when  the  topic  is  of  an  equitable  character,  as  complain- 
ant says  was  done  here,  it  is  clear  that  the  whole  subject-matter  of 
this  bill  was  purely  equitable,  and,  therefore,  in  no  event  could  a  mo- 
tion be  sustained  of  the  character  we  have  described.  Indeed,  we  may 
go  further  and  remark  that,  inasmuch  as  the  claim  for  the  canceling 
of  the  releases  in  question  was  properly  suable  in  equity,  a  motion  to 
dismiss  would  not  lie,  even  if  the  entire  burden  of  the  bill  aside  from 
that  was  not  anywhere  cognizable,  because  even  in  that  event  the  re- 
spondent's remedy  would  not  be  by  a  motion  to  dismiss,  or  by  a  gen- 
eral demurrer,  but  by  a  demurrer  to  the  parts  of  the  bill  which  were 
demurrable  and  an  answer  or  plea  to  the  rest. 

The  remaining  errors  assigned,  except  the  seventeenth,  and  except 
the  objection  based  on  the  fact  that  a  receiver  was  appointed  without 
notice,  are  either  clearly  frivolous  or  relate  to  rulings  as  to  which  the 
record  is  not  sufficient  to  show  that  they  could  be  prejudicial,  even  if 
they  were  erroneous.  The  seventeenth  assignment  concerns  excep- 
tions to  the  rulings  of  the  master.  The  master's  report  was  summarily 
filed  without  any  submission  to  the  parties  of  a  draft  as  required  in 
equity,  so  that  there  was  no  opportunity  to  file  exceptions  before  him, 
and,  consequently,  no  explanations  by  him  which  would  enable  this 
court  to  understand  the  relations  of  the  exceptions  to  the  facts  of  the 
case.  Neither  were  the  proofs  brought  in  by  the  master.  The  parties 
have  not  referred  us  to  the  order  appointing  the  master,  and  we  have 
not  found  it.  It  was  said  in  the  opinion  of  the  learned  judge  of  the 
Circuit  Court,  and  also  by  counsel  for  the  complainant,  that  this  order 
did  not  require  him  to  return  the  proofs  into  court.  We  are  unable, 
therefore,  to  discover  enough  in  the  record  to  assist  us  in  determining 
whether  his  rulings  objected  to  were  material  or  prejudicial,  even  if 
erroneous. 
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In  fact,  inasmuch  as  the  reference  to  the  master  of  the  issues  raised 
by  the  bill  and  answer,  at  the  stage  of  the  case  when  it  was  made,  was 
irregular  under  equity  rules  67  et  seq.,  to  which  we  have  referred,  and 
under  the  decisions  in  Kimberly  v.  Arms,  129  U.  S.  612,  524,  9  Sup. 
Ct.  355,  32  L.  Ed.  764,  and  Davis  v.  Schwartz,  155  U.  S.  631,  636,  637, 
15  Sup.  Ct.  237,  39  L.  Ed.  289,  unless  made  by  the  consent  of  the  par- 
ties, we  are  unable  with  this  defective  record  to  divest  his  report  in 
any  particular  of  the  peculiar  force  which,  according  to  the  decisions 
we  have  cited,  must  he  given  it.  While  we  are  not  able  to  ascertain 
from  the  record  that  the  reference  was  by  the  express  consent  of  the 
parties,  yet,  as  otherwise  it  would  have  been  irreg^ular,  and  was  not 
objected  to  so  far  as  the  record  shows,  we  must  conclude  that  it  had 
their  implied  consent  if  not  an  express  one.  In  any  view,  however, 
there  is  not  enough  before  us  to  enable  us  to  review  any  of  the  findings 
excepted  to.  The  decree  appealed  from  conformed  strictly  to  the  find- 
ings, so  that  it  follows  that  we  cannot  review  it  adversely  in  any  par- 
ticular. 

We  have  been  asked  to  pass  on  48  distinct  propositions.  We  think 
we  have  explained  fully  our  views  on  all  the  topics  to  which  our  atten- 
tion has  been  at  all  carefully  called;  and,  there  are  so  many  objec- 
tions, the  court  cannot  be  expected  to  run  out  for  itself  any  questions 
with  regard  to  which  it  has  been  addressed  only  in  a  general  manner. 

One  topic  of  an  interlocutory  character  remains  to  be  considered. 
As  we  have  said,  a  receiver  of  the  assets  of  the  respondent  corporation 
was  appointed  immediately  on  the  filing  of  the  bill,  without  notice  to 
it,  on  the  giving  of  a  bond,  with  a  surety,  in  the  penalty  of  $10,000. 
The  fact  that  a  receiver  was  so  appointed  makes  the  burden  of  a  very 
considerable  number  of  the  errors  assigned.  Appointing  a  general  re- 
ceiver of  the  assets  of  a  corporation,  or  a  copartnership,  or  an  individ- 
ual, carrying  on  an  active  business,  in  which  the  maintenance  of  the 
credit  of  the  respondent  is  a  necessary  element,  is  quite  equivalent  to 
the  issue  of  an  execution  before  judgment,  and  means,  ordinarily,  finan- 
cial ruin.  Therefore,  in  Joseph  Dry  Goods  Co.  v.  Hecht,  120  Fed.  760, 
764,  57  C.  C.  A.  64,  the  opinion  rendered  in  behalf  of  the  Circuit  Court 
of  Appeals  for  the  Fifth  Circuit  well  said : 

"Notice  should  be  given  and  the  defendant  famished  an  opportunity  to  be 
heard,  except  in  cases  of  imperious  necessity,  requiring  immediate  action  by 
the  court,  and  where  protection  can  be  afforded  the  plaintiff  in  no  other  way." 

Consequently,  in  that  case  the  decree  of  the  Circuit  Court  appointing 
a  receiver  was  reversed  on  an  appeal  taken  within  the  period  of  statu- 
tory limitation.  The  receiver  here  was  appointed  on  May  8, 1905.  The 
act  now  in  force  is  that  of  April  14, 1906  (34  Stat.  116,  c  1627),  which 
has  not  changed  the  law  so  far  as  any  question  before  us  is  concerned. 
The  law  in  force  on  May  8, 1905,  was  that  of  June  6, 1900  (31  Stat.  660, 
c.  803  [U.  S.  Comp.  St.  1901,  p.  551]).  Under  the  last-named  statute 
the  respondent  might  immediately  have  appealed  from  the  decree  ap- 
pointing the  receiver ;  and  it  was  settled,  in  accordance  with  plain  rules 
of  interpretation,  in  Joseph  Dry  Goods  Co.  v.  Hecht,  just  cited,  that 
an  appeal  would  lie  notwithstanding  the  order  appointing  the  receiver 
was  ex  parte. 
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The  time  limit  for  an  appeal  under  the  statute  of  1900  was,  as  is 
well  known,  30  days.  It  has  never  been  decided  by  the  Supreme  Court 
whether  that  statute,  or  other  statutes  of  that  class,  still  permit  appeals 
from  the  interlocutory  orders  to  which  they  relate  to  be  taken  after  final 
decrees  and  after  the  expiration  of  more  than  30  days.  It  would  not  be 
an  unusual  or  an  unjust  construction  to  hold  that  they  do  not,  because, 
as  in  the  present  case,  if  the  appeal  from  an  interlocutory  order  ap- 
pointing a  receiver  is  delayed  as  it  was  prior  to  this  class  of  statutes, 
the  appellate  tribunal  is  left  to  deal  often  with  mere  wreckage;  and, 
as  in  the  present  case,  ordinarily  no  advantage  comes  from  a  reversal. 
In  view  of  this  last  fact,  we  are  quite  content  that  the  record  shows 
beyond  question  that  the  respondent  acquiesced  in  the  appointment  of 
the  interlocutory  receiver  promptly  after  it  was  made.  While  it  is  true 
that  the  terms  of  the  agreement  relating  thereto,  signed  by  the  counsel 
for  the  parties  and  filed  in  court,  and  on  the  same  day  put  into  the  form 
of  an  interlocutory  order  or  decree,  did  not  in  express  language  state 
that  the  parties  acquiesced  in  the  receivership,  yet  they  were  of  so  rad- 
ical a  character  that  in  equity  the  respondent  cannot  deny  an  implied,  if 
not  an  express,  consent. 

Both  the  agreement  and  the  interlocutory  order  contained  a  provi- 
sion that  the  powers  of  the  receiver  should  be  those  of  a  permanent  re- 
ceiver until  the  final  determination  of  the  cause ;  and,  what  is  an  em- 
phatic feature,  they  provided  that  the  bond  to  which  we  have  referred 
should  be  canceled  and  all  liability  thereunder  terminated.  All  this  is 
inconsistent  in  equity  with  any  proposition  that  the  order,  or  decree,  ap- 
pointing the  receiver  can  now  be  reversed. 

Perhaps  we  should  observe  that  one  of  the  errors  assigned  com- 
plained that  creditors  were  allowed  to  intervene  and  to  obtain  relief  con- 
currently with  the  original  complainant.  This  is  based  on  the  proposi- 
tions that  the  intervening  petitioners  had  filed  no  proper,  sufficient,  or 
legal  petitions,  pleadings,  or  statements  of  claims,  and  that  they  had 
in  no  way  established  their  right  to  be  made  parties.  So  far  as  the 
last  branch  of  these  objections  is  concerned,  they  did  establish  their 
claims  before  the  master  to  his  satisfaction ;  and,  as  we  have  shown, 
we  cannot  on  this  appeal  revise  the  master's  doings.  The  respondent's 
brief  is  practically  a  nullity  beyond  restating  this  assignment  in  general 
language,  and  it  contains  no  references  to  the  record  required  by  our 
rules.  All  we  have  been  able  to  find  through  our  own  investigation 
is  a  motion  by  the  respondent  for  specifications  by  the  intervening 
creditors,  without  anything  to  show  that  it  was  ever  brought  to  the 
attention  of  the  court.  For  this  and  other  reasons,  the  record  is  insuffi- 
cient to  call  on  us  to  review  the  case  so  far  as  this  topic  is  concerned. 

The  decree  of  the  Circuit  Court  is  affirmed,  and  the  appellees  recover 
their  costs  of  appeal. 
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(156  Fed.  338.) 

NORTHERN  PAO.  RT.  OO   ▼.  WBNDEL. 

(Gircoit  Court  of  Appeals,  Nintli  Circuit    Ck:tober  7,  1907.) 

No.  1,426. 

1.  Master  awd  Servant— Acrioji  for  Injury  to  Servant— Evidence. 

In  an  action  by  an  ^nploy^  to  recover  for  an  injury  resulting  from  tbe 
breaking  of  a  belt  used  to  run  a  planing  machine,  the  alleged  negligence 
of  defendant  being  the  use  of  a  belt  which  was  decayed  and  defective  by 
reason  of  its  age,  it  was  not  error  to  admit  evidence  offered  by  plaintiff 
to  show  that  the  knives  of  the  machine  were  dull  at  the  time,  and  the 
gauge  inaccurate,  not  to  establish  an  Independent  and  different  act  of  neg- 
ligence, but  as  showing  conditions  likely  to  be  met  with  and  affecting  the 
strain  on  the  belt 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  34,  Master  and  Serv- 
ant i  920.] 

2.  Same— Questions  for  Jury. 

In  an  action  by  an  employ^  to  recover  for  an  injury  resulting  from 
the  breaking  of  a  belt  alleged  to  have  been  due  to  its  age  and  defective 
condition,  evidence  that  the  breaking  might  have  been  due  to  other  causes 
held  insufficient  to  entitle  defendant  to  the  direction  of  a  verdict. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  84,  Master  and  Serv- 
ant U  1089-1132.] 

3.  SAlf]&— ASSTTMPTION    OF   RjSK. 

A  workman,  who  was  injured  by  the  breaking  of  a  belt  used  to  run  a 
machine,  due  to  its  weakness  from  age  and  from  a  recent  splicing,  al- 
though he  had  operated  the  machine  for  some  years,  cannot  be  held  to 
have  assumed  the  risk  from  such  danger,  where  it  is  not  shown  that  he 
Imew  the  age  of  tbe  belt  or  what  the  life  of  such  a  belt  was,  or  that 
the  splicing  would  increase  its  tendency  to  break. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  34,  Master  and  Serv- 
ant i  575. 

Assumption  of  risk  incident  to  employment,  see  note  to  Chesapeake  & 
O.  R.  Co.  V.  Hennessey,  38  C.  C.  A.  314.] 

4.  Same— Contributory  Negligence— Question  for  Jury. 

Where  the  evidence  on  an  issue  of  contributory  negligence,  in  an  action 
by  an  employ^  to  recover  for  an  injury,  is  conflicting,  the  question  is  one 
for  the  Jury. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  34,  Master  and  Serv- 
ant §§  1089-1132.] 

5.  Same— Assumption  of  Rise. 

A  servant  engaged  in  operating  a  machine  by  standing  at  its  side.  In- 
stead of  behind  it  where  its  construction  contemplated  that  the  oi)erator 
should  stand,  did  not  thereby  assume  the  risk  of  injury  from  the  break- 
ing of  a  belt  which  was  greater  there  than  at  the  rear  of  the  machine, 
where  there  was  no  obvious  danger  in  the  position  taken,  and  in  fact  no 
danger  at  all  if  the  appliances  were  sound,  while  the  position  behind  the 
machine  was  obviously  dangerous  from  other  causes,  and  it  was  cus- 
tomary for  all  operators  to  stand  at  the  side. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig.  vol.  34,  Master  and  Serv- 
ant S  560.] 

6.  Same— Damages— Evidence— Earning  Capacity. 

In  an  action  by  a  servant  employed  as  a  car  repairer  to  recover  from 
the  master  for  a  i)ersonal  injury,  where  it  was  shown  that  he  was  a  car- 
penter by  trade,  on  the  question  of  damages,  evidence  of  his  disability 
caused  by  the  injury  was  not  limited  to  the  ^ect  on  his  earning  capacity^ 
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as  a  car  repairer,  but  It  was  competent  to  show  the  effect  on  his  capacity 
to  earn  wages  as  a  carpenter. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  34,  Master  and  Serv- 
ant, I  490.] 
T.  Masteb  and   Sebvant— Injxtbibs  to    Sebvant—Instructtions— Effect  of 

OONTBIBUTOBT  NEOLIOENOB. 

In  an  action  by  a  servant  against  the  master  to  recover  damages  for  a 
personal  injury,  an  instruction  that  plaintiff's  contributory  negligence 
would  not  preclude  his  recovery,  unless  without  it  the  defendant's  neg- 
ligence could  not  have  caused  the  injury,  was  not  erroneous. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent.  Dig.  vol  34,  Master  and  Serv- 
ant, §  796.] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Montana. 

The  defendant  in  error  was  the  plaintiff  In  the  court  below  In  an  action 
against  the  plaintiff  in  error  to  recover  damages  resulting  from  personal  In- 
jury. He  alleged  in  his  complaint  that,  while  employed  as  a  car  repairer  for 
the  plaintiff  in  error  and  operating  a  planing  machine  driven  by  a  l>elt,  his 
right  arm  was  broken  by  the  parting  of  the  belt ;  that  the  cause  of  the  break- 
ing of  the  belt  was  that  It  was  old,  decayed,  and  defective ;  that  the  plaintiff 
In  error  had  negligently  allowed  It  to  remain  so,  and  had  negligently  failed 
to  box  it  The  answer  denied  the  alleged  negligence,  and  pleaded  contrib- 
utory negligence,  and  averred  that,  as  to  the  unboxed  belt,  the  defendant  In 
error  had  assumed  the  risk.  On  the  trial  it  was  shown  that  the  defendant  in 
error  was  a  carpenter  of  34  years*  experience.  For  six  or  seven  years  he  had 
worked  as  car  repairer  In  wood  and  iron  In  the  shops  of  the  plaintiff  In  error. 
It  was  his  duty  to  operate  the  planing  machine,  which  was  the  only  machine 
of  that  kind  in  the  shops,  and  the  one  he  had  always  operated,  and  which  he 
used  some  times  every  day  and  at  other  times  every  second  or  third  day.  The 
belt  had  never  been  boxed.  .lust  how  long  the  belt  had  been  in  use  was  not 
proven,  but  there  was  evidence  that  it  had  been  used  at  least  12  years  be- 
fore the  time  of  the  accident,  and  that  It  had  turned  black  from  age.  It  had 
been  spliced  a  short  time  before  the  accident,  when  a  piece  had  been  cut  off 
one  or  both  ends,  and  a  new  piece  had  been  Inserted  to  restore  It  to  Its  former 
length.  There  was  evidence  that  a  belt  Is  weakened  by  splicing,  and  that  its 
weakest  part  is  at  the  point  of  lacing.  It  was  proven  that  the  life  of  a  belt 
used  under  the  conditions  which  attended  the  use  of  the  belt  in  question  Is 
ordinarily  from  six  to  seven  years. 

Wallace  &  Donnelly  (William  Wallace,  Jr.,  of  counsel),  for  plaintiff 
in  error. 

Walsh  &  Nolan  and  T.  J.  Walsh  (T.  J.  Walsh  and  C.  B.  Nolan,  of 
counsel),  for  defendant  in  error. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  DE  HAVEN, 
District  Judge. 

GILBERT,  Circuit  Judge,  after  stating  the  facts  as  above,  delivered 
the  opinion  of  the  court. 

It  is  assigned  as  error  that  the  court  admitted  testimony  that  the 
knives  of  tlie  planing  machine  were  dull  at  the  time  when  the  defend- 
ant in  error  sustained  his  injury,  and  that  the  machine  did  not  cut  ex- 
actly as  indicated  by  the  gauge.  The  argument  is  that  since  the  only 
specification  of  negligence  in  the  complaint  was  that  the  belt  was  old, 
decayed,  and  defective,  and  that  it  should  have  been  boxed,  it  was  a 
variation  from  the  cause  of  action  alleged  to  permit  the  defendant  in  er- 
ror to  prove  that  the  knives  of  the  planer  were  dull,  or  that  the  gauge 
was  inaccurate,  and  that,  if  the  belt  was  good  enough  to  stand  the 
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Strain  of  operation  when  the  knives  were  properly  sharpened,  or  when 
all  the  other  parts  of  the  machine  were  as  they  ought  to  be,  then  the 
duty  of  the  plaintiff  in  error  as  to  the  belt  was  fully  performed.  It  is 
true  that,  in  actions  for  negligence,  the  rule  applies,  as  in  other  cases, 
that  the  proofs  must  conform  to  the  pleadings,  and  that  recovery  can- 
not be  had  on  proof  of  negligent  acts  other  than  those  specifically  al- 
leged, or,  in  other  words,  a  plaintiff  will  not  be  allowed  to  plead  one 
kind  of  negligence  and  prove  another.  But  we  do  not  see  that  that  rule 
has  been  violated  in  the  present  case.  There  was  proof  tending  to  sus- 
tain the  allegation  tliat  the  belt  was  old,  decayed,  and  defective.  There 
was  evidence  that  it  had  been  in  use  long  after  the  term  of  the  usual 
life  of  such  a  belt;  that  it  was  run  at  great  speed,  was  subjected  to  con- 
siderable pressure,  and  had  been  spliced  shortly  before  the  time  of  the 
accident ;  and  that  the  splicing  of  itself  tended  to  increase  the  strain. 
The  evidence  that  the  loiives  were  dull  was  neither  offered  nor  re- 
ceived as  proof  of  negligence,  but  as  proof  of  one  of  the  conditions 
attending  the  use  of  Sie  belt  and  the  machine.  There  is  nothing  to 
show  that  the  dulling  of  the  knives  was  not  one  of  the  usual  or  occa- 
sional conditions  to  be  reckoned  with  in  the  use  of  such  a  machine. 
That  the  knives  were  likely  to  become  dull  by  use  would  appear  to 
have  been  a  fact  to  be  dealt  with  in  measuring  the  strength  of  a  belt 
and  in  furnishing  the  defendant  in  error  safe  machinery  with  which  to 
work.  It  may  be  true  that,  if  the  knives  had  been  kept  perfectly  sharp, 
the  belt  would  not  have  parted.  But  that  fact  would  not  relieve  the 
plaintiff  in  error  of  responsibility  for  not  furnishing  a  belt  of  sufficient 
strength  to  meet  the  usual  and  ordinary  strain  of  the  work  which  the 
defendant  in  error  was  called  upon  to  do. 

Some  of  the  foregoing  considerations  are  applicable  also  to  the  as- 
signment of  error  that  the  court  denied  the  motion  of  plaintiff  in  error 
to  direct  a  verdict  in  its  favor  at  the  close  of  all  the  *evidence.  In  this 
connection,  the  plaintiff  in  error  invokes  the  doctrine  of  Patton  v.  Rail- 
road Company,  179  U.  S.  658,  21  Sup.  Ct.  275,  45  L.  Ed.  361,  in  which 
it  was  said  that  where  the  testimony  leaves  the  matter  uncertain,  and 
shows  that  any  one  of  several  causes  might  have  brought  about  the 
injury,  for  some  of  which  the  employer  is  responsible,  and  for  others 
of  which  he  is  not,  it  is  not  for  the  jury  to  guess  between  these  causes 
and  find  that  the  negligence  of  the  employer  was  the  real  cause,  when 
there  is  no  satisfactory  foundation  in  the  testimony  for  that  conclusion ; 
and  it  is  argued  that  in  the  present  case  there  were  three  possible  causes 
of  the  breaking  of  the  belt,  first,  its  own  weakness,  second,  too  great  a 
strain  due  to  dull  knives,  and,  third,  too  great  a  strain  due  to  too  deep 
a  cutting  resulting  from  the  inaccuracy  of  the  gauge  indicator,  and 
that  the  evidence  leaves  it  uncertain  which  of  these  was  the  producing 
cause.  Whatever  may  be  said  of  the  force  of  the  evidence,  we  think 
it  is  clear  that  the  case  was  not  one  to  be  taken  from  the  jury.  As  to 
the  age  of  the  belt  and  its  weakness,  there  was  testimony  sufficient  to 
go  to  the  jury.  Concerning  the  relation  which  the  gauge  bore  to  the 
strain  which  produced  the  accident,  the  evidence  was  conflicting.  The 
defendant  in  error  expressly  denied  that  at  the  time  when  the  belt 
parted  he  was  making  too  deep  a  cut  on  the  board,  or  placing  an  un- 
usual strain  on  the  machine.    The  question  whether  or  not  through  a 
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defective  gauge,  or  otherwise,  the  defendant  in  error  was  mr.lcing  a  cut 
deeper  than  ought  to  have  been  made,  was  for  the  jury  to  answer.  As 
to  the  dullness  of  the  knives,  there  is  nothing  to  show  that  in  the  use 
of  such  a  machine  the  contingency  of  their  dullness  was  not  one  of  the 
usual  incidents  attending  the  use'  of  a  planing  machine,  and  that  the 
strain  thereby  produced  was  not  to  be  expected  and  provided  for.  In 
instructmg  the  jury,  the  court  properly  confined  their  attention  to  the 
question  whether  or  not  the  plaintiff  in  error  was  negligent  in  omitting 
to  use  due  care  to  provide  a  reasonably  safe  belt,  and  instructed  them 
that  if  they  found  that  the  belt  broke  because  it  was  old,  decayed,  or 
defective,  the  defendant  in  error  would  not  be  entitled  to  recover  un- 
less the  plaintiff  in  error,  through  its  agents,  knew,  or  in  the  exercise 
of  reasonable  diligence  ought  to  have  discovered,  that  it  was  old,  de- 
cayed, or  defective,  considering  the  work  which  it  was  expected  to  ac- 
complish and  the  strain  that  might  be  put  on  it.  There  was  evidence 
that  the  belt  parted  by  tearing  out  the  holes  where  it  was  laced  in 
splicing,  and  the  court  instructed  the  jury  that  the  burden  was  upon  the 
plaintiff  in  the  action  to  show  by  a  preponderance  of  the  evidence  that 
the  belt  parted  or  broke  because  of  the  tearing  out  of  the  holes,  rather 
than  the  breaking  of  the  lacing. 

One  of  the  gfrounds  on  which  it  is  said  that  the  court  should  have  di- 
rected the  jury  to  return  a  verdict  for  the  plaintiff  in  error  is  that  the 
defendant  in  error  assumed  the  risk,  and  that  he  had  had  long  experi- 
ence in  operating  the  machine  and  knew  how  to  loosen  the  belt  by 
means  of  the  feed  lever  and  thereby  relieve  the  strain.  To  this  it  is  to 
be  said  that  there  is  no  evidence  whatever  that  the  plaintiff  in  error 
knew  how  long  the  belt  had  been  in  use,  or  what  the  life  of  such  a  belt 
was,  or  what  strain  it  would  sustain,  or  that  the  splicing  of  the  belt 
would  increase  its  tendency  to  break.  If  he  had  knowledge  of  these 
things,  it  was  for  the  plaintiff  in  error  to  produce  the  evidence  thereof. 
It  will  not  be  presumed  that  he  knew,  and  the  trial  court  would  not 
have  been  justified  in  ruling  that  the  defendant  in  error  assumed  such 
risk. 

But  it  is  said  that  the  case  should  have  been  taken  from  the  jury  on 
the  ground  that  the  evidence  showed  the  defendant  in  error  to  have 
been  guilty  of  contributory  negligence,  in  that  he  tried  to  make  too 
deep  a  cut  with  the  planer,  and  that  he  stood  beside,  instead  of  be- 
hind, the  machine.  The  defendant  in  error  testified  that  the  plank  was 
a  little  over  two  inches  thick,  and  that  to  reduce  it  to  an  inch  and  three- 
quarters  he  divided  it  into  two  cuts,  but  that  he  did  not  remember  what 
tfiickness  of  cutting  he  set  the  gauge  for  on  the  particular  cutting  which 
was  being  made  when  the  belt  broke.    He  testified  further: 

"I  don't  think  that  a  quarter  of  an  inch  or  an  eighth  of  an  inch,  or  even 
liaif  an  inch,  would  bring  about  a  strain  on  the  machine  if  it  was  in  good  or- 
der. If  it  was  hard  wood,  it  would  be  harder  to  plane  if  the  thickness  was 
increased.  As  a  rule,  the  strain  is  the  same  in  taking  off  a  sixteenth  of  an 
inch  or  an  eighth  of  an  inch  or  a  quarter  of  an  inch.  There  is  no  difference 
to  speak  of." 

One  of  the  witnesses  for  the  defendant  in  error  testified  that  a  fair 
cut  upon  a  machine  of  that  kind  would,  on  that  particular  width  of 
timber,  be  an  eighth  of  an  inch.    Another  testified  that  similar  ma- 
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chines  cut  ^o  the  depth  of  five-eighths  of  an  inch,  and  that  one-half 
an  inch  is  very  common.  A  witness  testified  that  he  measured  the 
thickness  of  the  particular  cut  which  was  being  made  at  the  time  of 
the  accident,  and  found  it  to  be  a  quarter  of  an  inch.  Another  testi- 
fied that  he  measured  the  cut  and  found  it  was  five-sixteenths  of  an 
inch.  Surely,  in  view  of  this  conflict  in  the  testimony,  there  was  no 
question  of  law  presented  to  the  trial  court  as  to  the  contributory 
negligence  of  the  defendant  in  error  in  setting  the  machine  to  make 
too  deep  a  cut. 

As  to  the  position  in  which  the  defendant  in  error  stood  while 
operating  the  machine,  he  testified  that  it  was  more  dangerous  to 
stand  behind  the  machine  than  at  its  side,  and  one  witness,  a  machinist, 
testified  that  "a  man  would  be  a  fool"  to  stand  behind  the  machine 
when  it  is  in  motion.  There  was  competent  evidence  that  the  men  in 
the  shop  operating  the  planer  always  stood  at  the  side  of  the  machine. 
In  Prosser  v.  Montana  Central  Ry.  Co.,  17  Mont.  372,  43  Pac.  81,  30 
L.  R.  A.  814,  it  was  said : 

"But  when  it  does  not  appear  that  the  act  is  positively  negligent  we  are  of 
opinion  that  it  is  competent  to  show  the  usage  or  custom  of  competent  and 
prudent  persons  in  performing  the  act  In  the  case  at  bar,  it  did  not  appear 
that  the  act  of  plaintiff  was  negligence  per  se.  He  carefully  performed  his 
duties  with  the  means  supplied  him  for  their  performance,  and  we  think  it 
was  competent  to  show,  under  those  circumstances,  that  persona  experienced 
in  the  performance  of  the  same  act  under  the  same  circumstances,  perform- 
ed it  as  did  the  plaintiff." 

But  it  is  urged  that  the  defendant  in  error  did  not  stand  in  the  posi- 
tion which  the  construction  of  the  machine  contemplated  that  he 
should  stand;  that  he  chose  a  different  place,  and  thereby  created  a 
hazard  of  being  struck  by  the  broken  belt;  and  that  his  selection  of 
a  position  by  the  side  of  the  machine  could  not  be  justified,  either  by 
the  fact  that  others  had  done  so  before  him,  or  that  the  hazards  of 
of  the  position  at  the  rear  of  the  machine,  though  different,  were 
greater  than  those  at  the  side.  In  support  of  this  argument,  Demers 
V.  Deering,  93  Me.  272,  44  Atl.  922,  is  cited.  In  that  case  it  was  held 
that  the  relative  rights  and  duties  of  master  and  servant  arise  from 
the  contract  of  employment,  and  tliat  if  a  servant  worked  in  a  place 
not  appointed  by  the  master,  and  so  not  within  the  purview  of  the  con- 
tract, the  latter  did  not  owe  the  former  any  duty  with  respect  to  that 
place,  for  the  servant  took  whatever  risks  there  were,  and,  if  the  oc- 
cupation were  apparently  hazardous,  he  would  be  guilty  of  contribu- 
tory negligence,  and  could  not  recover  if  his  own  negligence  contrib- 
uted to  the  injury.    The  court  said : 

'*But  the  plaintiff  contends  that  the  place  where  he  stood  was  the  usual 
place  that  men  had  stood  in  before  that  time,  doing  the  same  work ;  that  the 
defendant  knew  it  was  the  usual  customary  place;  and  that  by  setting  the 
plaintiff  to  work  without  instructions,  the  latter  had  a  right  to  assume  that 
ne  was  expected  to  work  where  those  before  him  had  worked.  ♦  ♦  ♦  But 
assume  it  to  be  so.  The  plaintiff  even  then  assumed,  not  only  the  risks  nat- 
urally incident  to  the  business,  but  also  the  obvious  risks  of  working  in  that 
place.  ♦  ♦  ♦  And  it  seems  to  us  obvious  that  a  man  standing  between  the 
rolls  along  which  all  the  products  of  the  rotary  saw  must  be  pushed,  as  this 
machinery  was  situated,  was  likely  to  be  struck  by  it" 
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That  decision  was  made  with  reference  to  the  facts  of  the  case  be- 
fore the  court,  in  which  it  appeared  that  the  plaintiff  had  been  injur- 
ed by  a  plank  pushed  along  ihe  rolls  which  carried  the  product  of  a 
rotary  saw.  The  movement  of  the  product  of  the  saw  was  referred 
to  as  an  obvious  risk  visible  and  apparent  to  the  operative.  In  the 
present  case,  there  was  no  such  obvious  risk.  There  was  no  risk  at 
all,  so  far  as  the  evidence  goes,  if  the  appliances  of  the  plaintiff  in  er- 
ror had  been  sound  and  such  as  they  should  have  been.  On  the  other 
hand,  the  position  behind  the  machine  was  a  dangerous  one,  and  at- 
tended with  obvious  risks.  It  was  in  evidence  that  the  defendant  in 
error  had  once  been  standing  there  when  a  plank  which  was  being 
planed  flew  back  and  injured  him  so  seriously  that  he  was  not  able 
to  work  for  a  year,  and  there  was  evidence  that,  in  the  position  be- 
hind the  machine,  an  operative  would  have  been  obliged  to  stand 
close  by  a  rapidly  revolving  shaft,  and  would  have  been  in  peril  of 
having  his  clothing  caught  therein.  In  view  of  the  fact  that  there 
was  no  obvious  or  apparent  risk  in  the  position  which  the  defendant 
in  error  and  the  other  operatives  of  the  mill  occupied  when  using  the 
planing  machine,  we  think  that  it  was  not  only  permissible  for  the 
defendant  in  error  to  choose  the  position  which  appeared  the  least 
hazardous,  but  that  it  was  his  duty  to  do  so  in  the  exercise  of  ordi- 
nary and  reasonable  care  for  his  own  safety. 

It  is  contended  that  the  court  erred  in  admitting  testimony  as  to 
the  impairment  of  the  capacity  of  the  defendant  in  error  to  work  as 
a  carpenter  at  his  trade,  by  reason  of  the  injury  which  he  sustained. 
The  objection  to  this  testimony  was  that  the  only  impairment  of  the 
capacity  of  defendant  in  error  to  labor  which  had  been  pleaded  was 
as  to  his  capacity  as  a  car  repairer.  The  evidence  so  admitted  was 
that  of  a  witness,  who  testified  that,  after  the  defendant  in  error  was 
hurt,  he  could  not  earn  carpenter's  wages.  The  testimony,  as  we  re- 
gard it,  was  offered  as  evidence  of  physical  disability  resulting  from 
the  injury.  It  had  been  shown  that  he  was  a  carpenter  by  trade.  It 
is  true  that  when  injured  he  was  working  as  a  car  repairer,  but  that 
may  be  regarded  as  a  branch  of  carpenter's  work.  The  complaint 
did  not  allege  loss  of  capacity  as  car  repairer,  or  of  any  particular  ca- 
pacity, but  alleged  damages  in  general.  It  was  not  error  therefore 
to  admit  the  evidence  so  objected  to. 

Error  is  assigned  to  the  refusal  of  the  court  to  instruct  the  jury 
that  if  the  defendant  in  error  was  at  fault  in  any  manner,  however 
slight,  he  could  not  recover,  and  it  is  contended  that  the  instruction 
which  the  court  gave  to  the  effect  that,  despite  his  contributory  negli- 
gence, the  plaintiff  could  recover,  unless  without  it  the  defendant's 
negligence  could  not  have  caused  the  injury,  is  the  declaration  of  a 
doctrine  of  comparative  negligence,  which,  while  recognized  in  some 
states,  is  denied  in  Montana,  and  generally  in  the  states  of  the  Union. 
In  answer  to  this,  it  is  sufficient  to  say  that  the  instruction  so  given 
was  entirely  in  harmony  with  the  doctrine  approved  in  Delaware,  etc., 
Co.  v.  Converse,  139  U.  S.  469,  11  Sup.  Ct.  569,  35  L.  Ed.  213,  and 
Railroad  Co.  v.  Jones,  95  U.  S.  439,  24  L.  Ed.  506,  and  it  is  not  con- 
trar>'  to  the  decision  in  Wastl  v.  M.  U.  Ry.  Co.,  24  Mont.  160,  61  Pac. 
9,  cited  by  the  plaintiff  in  error. 

The  judgment  is  affirmed. 
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(156  Fed.  342.) 

KATAHDIN  PULP  &  PAPER  00.  v.  PELTOMAA. 

(Olrcult  Oourt  of  Appeals,  First  Circuit    October  1,  1907.) 

No.  697. 

1.  DAICAGES—PLBADING  AND  PBOOF— PSBSONAL  INJTTBIES. 

Under  a  dedaratioD,  In  an  action  for  personal  Injury,  which  describes 
the  wounds  received  by  plaintiff,  evidence  is  admissible,  under  the  settled 
rules  stated  In  Chltty  on  Pleading,  411-414,  with  respect  to  Injuries  not 
described,  but  which  naturally  resulted  from  such  wounds,  as  affecting 
the  amount  of  damages  recoverable. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  15,  Damages,  S|  441, 
442.] 

2.  Appeal  and  Ebbob— Rbsebvation  of  Gbounds  of  Review— Exceptions. 

An  exception  by  a  defendant  to  testlmonv  brought  out  by  him  on  crosa- 
examination  of  a  witness  for  plaintiff,  and  a  motion  to  strike  out  such 
testimony,  are  insufficient  under  the  circumstances  according  to  the  prac- 
tice of  the  federal  courts  to  raise  any  question  for  review  by  the  appel- 
late court,  where  the  record  does  not  show  that  any  grounds  for  either 
were  given  or  any  reason  shown  why  the  testimony  was  Improper. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig.  vol.  2,  Appeal  and  Error. 
§  1141.] 

3.  TRIAIi— iNSTBUCnONS— CONSTBUCnON    OF   ChABGE  AS  A    WHOLE. 

In  an  action  by  a  servant  against  the  master  to  recover  for  a  personal 
injury  alleged  to  have  been  caused  by  a  defective  appliance  furnished  by 
the  defendant,  expressions  used  by  the  court,  in  its  charge,  that,  under 
the  circumstances,  it  was  the  duty  of  defendant  to  furnish  and  maintain 
reasonably  safe  appliances,  are  not  ground  for  reversal,  where  the  duty 
of  defendant  was  elsewhere  explained  as  not  being  absolute,  and  where 
at  defendant's  request  the  jury  were  specifically  instructed  at  the  close 
of  the  charge  that  it  was  the  duty  of  the  defendant  only  to  use  reason- 
able and  ordinary  care. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig.  vol.  46,  Trial,  §§  703-717.] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Maine. 

For  opinion  below,  see  149  Fed.  282. 

George  E.  Bird  (E.  C.  Ryder  and  William  M.  Bradley,  on  the  brief), 
for  plaintiflf  in  error. 

William  A.  Pew,  Jr.  (William  H.  Gulliver,  on  the  brief),  for  defend- 
ant in  error. 

Before  COLT  and  PUTNAM,  Circuit  Judges,  and  ALDRICH, 
District  Judge. 

PUTNAM,  Circuit  Judge.  Throughout  we  will  speak  of  the  plaintiff 
below  and  the  defendant  below  as  the  plaintiflf  and  defendant.  This 
case  was  tried  to  a  jury  with  a  verdict  for  the  plaintiflf.  It  was  claim- 
ed that  the  plaintiflf  was  employed  by  the  defendant,  and,  while  in  that 
employment,  was  using  a  derrick  which  was  supplied  by  the  defendant 
as  a  complete  derrick,  and  that  one  of  the  guys  was  weak  through  age, 
and  therefore  broke,  so  that  the  derrick  fell  on  the  plaintiflf  and  in- 
jured him.  The  court  having  properly  instructed  the  jury  on  the  ques- 
tion whether  this  derrick  was  to  be  regarded  as  a  completed  structure 
furnished  as  such  by  the  defendant,  the  verdict  obviated  all  questions 
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except  such  as  arose  out  of  the  conditions  by  virtue  of  which  it  was 
so  to  be  regarded.  Six  alleged  errors  were  assigned,  but  only  three 
are  brought  to  our  attention. 

The  allegations  in  the  declaration  of  the  damages  suffered  by  the 
plaintiff  are  as  follows: 

•That  by  reason  of  the  said  falling  of  said  derrick  the  said  plaintiff  was 
greatly  injured  on  the  head  and  shoulders,  by  the  infliction  of  a  deep  and  pain- 
ful wound,  his  left  arm  was  broken  in  two  places,  and  he  was  otherwise 
greatly  injured  In  other  parts  of  his  arms,  legs,  and  sides,  and  that  the  said 
plaintiff  suffered  great  pain  in  body  and  mind  as  the  result  of  said  injuries. 
and  is  permanently  injured,  and  is  unable  to  perform  any  manual  labor,  and 
is  deformed  and  crippled  for  life,  and  has  been  put  to  great  expense  for  medio 
al  attendance,  nursing,  and  medicine,  to  the  damage  of  the  plaintiff  in  the 
sum  of  $10,000,  which  shall  then  and  there  be  made  to  appear  with  other  due 
damages." 

There  was  no  allegation  of  a  nervous  disturbance,  or  of  any  injury 
to  the  nervous  system.  Evidence  was  offered,  and  admitted  against 
the  objection  of  the  defendant,  tending  to  show  that  the  external 
wounds  described  in  the  declaration  were  the  cause  of  certain  nervous 
disturbances  and  of  other  internal  injuries.  Exception  was  duly  sav- 
ed, but  the  exception  clearly  is  not  sustainable  according  to  the  deci- 
sions of  the  courts  in  Maine,  which  state  composes  the  district  in 
which  the  injury  was  suffered  and  the  judgpnent  rendered.  There 
was  enough  in  what  the  declaration  contained  to  be  equivalent  to 
the  ordinary  alia  enormia;  and,  without  that,  inasmuch  as  the  in- 
juries to  which  the  evidence  objected  to  related  not  only  resulted  from 
the  wounds  described,  but  naturally  resulted  therefrom,  the  thoroughly 
settled  rules  of  the  common  law,  which  are  also  fully  accepted  in 
Maine,  determine  that  no  specific  description  thereof  was  required. 
Chitty  on  Pleading,  411*  to  414*. 

While  the  plaintiff  was  endeavoring  to  prove  that  one  King,  who 
was  employed  by  the  defendant,  was  a  vice  principal,  and  not  a  fel- 
low servant,  a  question  was  put  on  that  topic  referring  to  a  date  later 
than  that  of  the  injury.  This  was  objected  to  as  irrelevant,  and  as 
having  a  tendency  to  confuse  the  jury  by  reflected  light  on  the  ques- 
tion of  King^s  relations  to  the  defendant  at  the  essential  time.  This 
evidence  was  apparently  irrelevant;  but  it  could  not  have  been  at  all 
injurious,  because  the  case  so  shaped  itself  that  it  was  wholly  nones- 
sential whether  King  was  a  fellow  servant  in  the  ordinary  sense  of 
the  word,  or  a  vice  principal  in  the  ordinary  sense  of  that  word.  Un- 
der the  law  as  ruled  in  the  federal  courts,  this  could  not  have  been  an 
important  question  in  the  present  aspect  of  the  case.  Baltimore  & 
Ohio  Railroad  Company  v.  Baugh,  149  U.  S.  368,  13  Sup.  Ct.  914, 
37  L.  Ed.  772;  Central  Railroad  Company  v.  Keegan,  160  U.  S.  259, 
16  Sup.  Ct.  269,  40  L.  Ed.  418 ;  McPeck  v.  Central  Vermont  Railroad 
Company,  79  Fed.  590,  25  C.  C.  A.  110,  decided  by  us  on  March  23, 
1897;  Stevens  v.  Chamberlain,  100  Fed.  378,  40  C.  C.  A.  421,  decided 
by  us  on  February  2,  1900. 

Another  proposition  brought  to  our  attention  is  that  the  testimony 
of  one  of  the  plaintiffs  witnesses,  brought  out  on  the  cross-examina- 
tion by  the  defendant,  in  regard  to  the  number  of  guys  suitable  for  a 
derrick,  should  have  been  stricken  out  on  a  motion  which  the  defend- 
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ant  made  for  that  purpose.  The  record  shows  that  an  exception  was 
taken,  but  it  does  not  show  any  reason  given  to  the  court  by  the  de- 
fendant why  he  claimed  that  the  evidence  should  be  stricken  out ;  nor 
does  it  state  the  grounds  of  the  exception.  Therefore  the  record  does 
not  disclose  that  it  was  shown  to  the  Circuit  Court  that  in  any  aspect 
of  the  case  the  evidence  would  have  been  improper  even  if  put  in  by 
the  plaintiff.  The  objection  and  the  exception  are  insufficient  under 
our  practice,  and  all  the  more  so  in  view  of  the  fact  that  the  evidence 
was  put  in  by  the  defendant  itself,  so  that  the  question  whether  it 
should  be  stricken  out  or  not  was  prima  facie  one  for  the  the  discre- 
tion of  the  court  at  nisi  prius. 

The  remaining  question  relates  to  the  law  as  to  the  nature  and  ex- 
tent of  the  care  required  from  the  defendant,  growing  out  of  the  fact 
that  the  derrick  was  furnished  by  it  to  the  plaintiff  and  his  fellow 
workmen  as  a  completed  structure  for  use  by  them.  There  is  no  doubt 
as  to  the  rule  of  the  federal  courts  on  this  topic.  It  has  been  rehearsed 
again  and  again,  and  as  correc.lv  as  anywhere  in  Hough  v.  Railway 
Company,  100  U.  S.  213,  218,  25  L.  Ed.  612,  as  follows: 

"To  guard  against  misapplication  of  these  principles,  we  should  say  that 
the  corporation  is  not  to  be  held  as  guaranteeing  or  warranting  the  absolute 
safety,  under  all  circumstances,  or  the  perfection  in  all  of  its  parts,  of  the 
machinery  or  apparatus  which  may  be  provided  for  the  use  of  employes.  Its 
duty  in  that  respect  to  its  employes  is  discharged  when,  but  only  when,  its 
agents  whose  business  it  is  to  supply  such  Instrumentalities  exercise  due  care 
as  well  in  their  purchase  originally,  as  in  keeping  and  maintaining  them  in 
such  condition  as  to  be  reasonably  and  adequately  safe  for  use  by  employes.** 

There  is  no  claim  that  this  rule  was  not  given  by  the  learned  judge 
of  the  Circuit  Court,  and  the  question  before  us  arises  out  of  the  fact 
that  he  dropped  into  an  expression  which  the  defendant  says  is  not 
consistent  with  the  rule,  so  that  it  also  says  that  the  whole  tended  to 
confuse  the  jury.  Thus  the  defendant  seeks  to  bring  itself  within 
Bank  of  Metropolis  v.  New  England  Bank,  6  How.  212,  226,  12  L. 
Ed.  409,  to  the  effect  that,  where  the  instructions  are  involved,  a  new 
trial  will  be  ordered ;  and,  also,  within  Armour  &  Co.  v.  Russell,  144 
Fed.  614,  615,  75  C.  C.  A.  239,  decided  by  the  Circuit  Court  of  Appeals 
for  the  Eighth  Circuit  on  March  21,  1906,  where  it  is  stated  that  the 
vice  of  a  wrong  rule  in  a  charge  is  not  extracted  by  the  fact  that  the 
right  rule  is  also  given,  "because,"  as  the  court  says,  "it  is  impossible 
to  tell  by  which  rule  the  jury  was  governed." 

This  objection,  however,  melts  away  on  a  careful  examination  of 
the  record.  The  defendant  admits  that  the  correct  rule  was  given 
five  times,  while  it  claims  that  the  alleged  incorrect  rule  was  also  giv- 
en six  times.  It  will  be  found,  however,  that  what  the  defendant 
claims  to  be  the  incorrect  rule  was  accompanied  every  time  with  what 
is  admitted  to  be  the  true  rule,  and  that  finally  the  true  rule  was  given 
absolutely  and  unqualified  by  anything  else.  We  will  give  the  first  ex- 
ample of  what  the  defendant  rests  on  in  this  connection.  It  g^ves  un- 
doubtedly the  most  plausible  support  to  the  defendant's  position  of 
any  extract  which  can  be  made  from  the  charge.    It  is  as  follows : 

"Now,  the  master,  the  employer  of  laborers,  has  a  duty  upon  him  to  see 
that  a  reasonable  place  Is  given  to  the  laborer  in  which  to  work.    He  is  not  an 
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insurer  of  that  place,  but  It  Is  his  duty  to  give  him  a  reasonably  safe  place 
in  which  to  work.  It  is  his  duty,  also,  to  give  him  reasonably  safe  appliances 
with  which  to  work.  In  this  he  is  not  an  insurer.  A  reasonably  safe  ap- 
pliance may  break,  but  it  is  the  duty  of  the  employer,  the  master,  to  provide 
the  servant,  the  employ^,  with  reasonably  safe  appliances,  and  the  place  of 
work  and  the  appliances  must  be  reasonably  safe  when  you  take  into  considera- 
tion the  nature  of  the  work,  the  character  of  the  occupation.  It  is  not  suffi- 
cient for  the  plaintiff,  the  employ^,  who  sues  the  master,  to  show  that  an 
accident  happened.  He  must  show  that  it  happened  through  the  neglect  of  the 
employer,  through  his  failure  to  exercise  reasonable  care  in  furnishing  a  suit- 
able place  or  a  suitable  appliance;  that  either  a  suitable  place  was  not  fur- 
nished ;  or  that  by  reason  of  such  want  of  reasonable  care  he,  the  employ^, 
the  servant,  suffered." 

If  this  stood  alone,  it  might  perhaps  be  held  to  be  subject  to  the 
criticisms  of  the  cases  we  have  cited.  The  next  instance  on  which 
the  defendant  relies  is  as  follows: 

"Now,  starting  with  the  Instructions  which  I  have  given  you  as  to  your  duty, 
if  he  has  satisfied  your  mind  on  that  proposition,  that  the  defendant  company 
had  not  reasonably  met  that  duty  of  providing  a  suitable  appliance,  namely,  a 
suitable  rope  to  the  derrick,  and  that,  through  its  neglect  to  provide  that,  the 
plaintiff  has  suffered,  so  far  he  may  recover,  so  far  as  that  proposition  is  con- 
cerned." 

This  is  fairly  subject  to  the  same  observations  as  the  first  extract  we 
have  given.    Subsequently  to  the  above,  the  court  said  : 

"It  l8  the  duty  of  the  defendant  company,  and  of  any  i)erson  employing  men, 
to  provide  reasonably  suitable  appliances;  as  I  have  said,  they  are  held  to 
reasonable  care  in  this  behalf." 

This  exhibits  in  a  succinct  form  the  features  in  the  charge  to  which 
the  defendant  objects.  The  following  extract,  however,  which  suc- 
ceeds in  the  charge  all  we  have  stated,  must  be  held,  of  course,  to  su- 
persede what  the  court  had  already  said,  and  fairly  exhibits  the  ex- 
tent to  which  the  defendant's  criticisms  can  be  applied : 

*'I  instruct  you  that,  from  the  testimony  in  the  case,  you  are  Justified  in 
finding  that  Mr.  Jones  was  the  general  manager  of  the  defendant  company; 
that  he  had  general  charge  of  the  company's  business.  Among  other  things,  he 
had  the  duty  of  seeing  that  a  reasonably  safe  working  place  was  maintained 
for  its  employ^  and  servants,  and  that  reasonably  safe  appliances  were  fur- 
nished them,  for  their  work.  In  the  performance  of  this  duty  as  general 
manag<a*  he  was  not  a  fellow  servant  of  the  plaintiff,  but  was  a  vice  principal 
and  representative  of  the  defendant  company.  If  he  was  negligent  in  the 
exercise  of  these  duties,  the  jury  is  Justified  in  finding  defendant  liable.  If 
the  general  manager,  the  vice  principal  of  the  defendant,  knew,  or  from  the 
nature  of  the  case  ought  to  have  known,  that  the  guy  line  of  the  derrick  was 
not  reasonably  safe  for  use,  and,  knowing  such  condition  of  the  guy  line,  be 
did  not  have  such  line  removed,  or  if  he  negligently  sanctioned  its  use  under 
circuinstances  when  the  guy  was  likely  to  break  and  cause  injury  to  the  em- 
ploy^ of  the  def^idant  company,  and  if  the  Jury  finds  that  he  was  guilty  of 
negligence  in  this  behalf,  they  are  Justified  in  finding  such  negligence  to  be  the 
n^lig^iee  of  the  defendant  company.  If  the  injury  happened  through  the 
breaking  of  a  guy,  and  if  that  guy  was  defective  and  unsafe,  and  if  its  ap- 
pearance was  such  that  the  defect  might  have  been  discovered  by  the  exercise 
of  reasonable  care  on  the  part  of  the  general  manager,  the  vice  principal  of 
the  company,  and  if  he  failed  to  discover  the  defect  in  the  guy  or  to  remedy 
the  same,  such  failure  the  Jury  may  take  into  consideration  as  evidence  tend- 
ing to  show  negligence  on  the  part  of  the  defendant  company  itself." 
84  C.C.A.--1G 
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While  the  first  extract  we  have  given  from  the  charge  might  be  sub- 
ject to  the  criticism  found  in  Bank  of  Metropolis  v.  Union  Bank,  this 
full  and  careful  explanation  to  the  jury  is  not;  but,  if  subject  to  any 
criticism,  it  is  to  that  found  in  Armour  &  Co.  v.  Russell,  on  the  point 
that  inconsistent  rules  were  given.  The  defendant  rests  on  the  propo- 
sition that  the  word  "duty"  was  so  used  as  to  leave  the  jury  an  op- 
portunity of  understanding  that  the  duty  is  not  a  qualified  one;  but 
this  is  not  the  fair  interpretation  to  be  put  on  this  method  of  expres- 
sion. It  is  impossible  for  either  courts,  or  any  human  agency,  deal- 
ing with  the  English  language,  to  use  words  or  terms  which  in  all  re- 
spects qualify  and  limit  their  application  as  they  should  be  qualified  and 
limited,  without  additional  expressions  intended  so  to  qualify  and  lim- 
it. When  the  learned  judge  used  the  word  "duty,"  it  was  used  in  a 
general  sense,  covering  both  qualified  and  unqualified  obligations ;  and 
immediately,  and  almost  in  the  same  breath,  he  went  on  to  explain  to 
the  jury  that  the  duty  is  not  unqualified,  but  is  qualified  in  the  way  in 
which  he  explained.  In  this  respect  the  court  followed  an  ordinary 
method  of  expression  among  men  using  common  phrases,  and,  also, 
with  men  of  the  highest  literary  exactness.  The  Supreme  Court  pro- 
ceeded in  the  same  way  in  which  the  learned  judge  proceeded  in  Union 
Pacific  Railroad  v.  Daniels,  152  U.  S.  684,  689,  14  Sup.  Ct.  756,  38 
L.  Ed.  597.  At  the  middle  of  page  689  of  152  U.  S.,  of  page  758  of 
.14  Sup.  Ct.  (38  L.  Ed.  597),  the  opinion  quoted  the  words  "owes  a 
positive  duty,"  without  any  qualification  whatever.  And,  again,  at 
the  foot  of  the  page,  it  used  equally  positive  language  of  a  generic 
character. 

At  bar,  after  the  judge  completed  his  charge,  the  counsel  for  the 
defendant  said  to  the  court  as  follows : 

"We  would  ask,  If  your  honor  please,  that  you  charge  the  jury  that  it  is 
only  the  duty  of  the  defendant  to  use  reasonable  and  ordinary  care  to  pro- 
vide a  reasonably  safe  place  and  a  reasonably  safe  appliance.*' 

The  court  replied  as  follows: 

"I  give  you  that  instruction,  gentlemen.  I  repeat,  I  give  It  to  you  coupled 
with  what  I  have  already  said." 

It  is,  perhaps,  true  that,  under  the  circumstances,  the  defendant 
was  entitled  to  the  instruction  clean,  without  any  addition,  or  any  ref- 
erence to  what  the  court  had  previously  said.  Nevertheless,  it  is  not 
clear  what  the  court  meant  by  that  reference.  The  defendant  main- 
tains that  it  referred  to  the  previous  expressions  which  the  defendant 
contends  indicated  that  there  was  an  absolute  duty  on  the  part  of  the 
defendant.  The  plaintiflf  says  it  referred  to  that  part  of  the  diarge 
which  immediately  preceded  the  request  made  by  the  defendant,  and 
which  related  to  the  question  whether  or  not  the  derrick  was  a  com- 
pleted structure  furnished  as  such  by  the  defendant.  To  this  time,  how- 
ever, there  had  been  no  exception  taken  to  the  charge.  One  was  taken 
here,  and  that  was  limited,  and  limited  in  a  way  which  we  do  not 
understand.    It  was  as  follows: 

*'We  would  like  to  object  to  that  portion  of  the  charge  just  now  given  In 
which  it  is  stated  that  the  instructions  heretofore  given  this  moruhig  are  the 
same  as  just  now  given  as  to  the  duty  of  the  master  to  employ  reasonable  and 
ordinary  care  to  provide  reasonably  safe  appliances  for  the  workmen." 
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We  do  not  find  that  the  court  anywhere  stated  as  said  in  that  ex- 
ception. We  do  not  understand  the  exception,  and  we  presume  the 
court  did  not  understand  it.  However,  the  matter  seems  to  have  been 
fully  cleared  up  subsequently.  The  objection  was  restated  by  the  de- 
fendant as  follows: 

"We  would  like,  If  your  honor  please,  to  have  an  Instruction  to  the  effect 
that  it  Is  only  the  lack  on  the  part  of  this  defendant  to  use  ordinary  and 
reasonable  care  to  discover  the  defect  that  can  render  it  liable;  not  that  it 
is  an  Insurer ;  not  that  it  is  a  guarantor ;  but  that  it  must  from  time  to  time, 
from  day  to  day,  exercise  reasonable  care  to  discover  defects." 

Thereupon  the  court  said  as  follows : 

"I  told  you  [meaning  undoubtedly  the  Jury],  In  terms,  that  the  defendant 
company  was  not  an  insurer  of  the  appliance,  but  that  it  should  use  ordinary 
care  in  supplying  a  suitable  appliance;  that,  if  defects  occurred,  it  should  use 
ordinary  care  in  discovering  those  defects;  and  that  it  is  responsible  only  for 
ordinary  care  in  that  behalf." 

Here  we  have  finally  the  precise  rule  of  the  law  and  the  precise 
rule  claimed  by  the  defendant,  whatever  suggestions  may  be  made 
as  to  what  preceded.  The  court  thus  met  the  requirements  of  Livings- 
ton V.  Maryland  Insurance  Company,  7  Cranch,  606,  644,  3  L.  Ed. 
421,  and  Canney  v.  Walkeine,  113  Fed.  66,  68,  51  C.  C.  A.  53,  58  L. 
R.  A.  33.  We  do  not  see  how  the  jury  could  have  misunderstood  this, 
or  how,  after  this,  it  can  be  said  that  there  was  any  error  in  the  charge 
of  the  court ;  and  we  perceive  no  error  in  the  record  in  any  particular 
to  which  our  attention  has  been  called. 

The  judgment  of  the  Circuit  Court  is  affirmed,  with  interest,  and 
the  defendant  in  error  recovers  his  costs  of  appeal. 


ase  Fed.  347.) 

MISSEL  V.  LENNOX  et  al. 

(Circuit  Court  of  Appeals,  First  Circuit    October  1,  1907.) 

No.  703. 

Landlord  and  Tenant— Negligencb— Dangerous  Elevator  in   Building 
— Injury  to  Trespasser. 

Defendants  were  the  owners  of  a  building  consisting  of  several  floors 
leased  to  tenants  engaged  in  the  manufacture  of  shoes.  There  were  two 
stairways  reaching  to  the  several  floors  from  different  sides  of  the  build- 
ing, and  on  another  side  was  a  freight  elevator,  the  entrance  to  which 
opened  on  the  street.  There  was  no  stairway  from  said  entrance,  and 
there  was  a  sign  on  the  elevator  shaft  reading,  "For  frtiglit  only." 
Plaintiff  was  a  shoe  workman,  and,  seeing  a  sign  on  that  side  of  the  build- 
ing that  vampers  were  wanted,  aslced  a  teamster  the  way  into  the  build- 
ing, and  the  teamster,  who  was  going  up  with  some  leather,  took  plain- 
tiff with  him  in  the  freight  elevator.  Plaintiff  was  told  to  return  the 
next  day,  which  he  did,  going  down  and  coming  back  with  some  one  who 
was  using  the  elevator.  On  the  second  day,  not  having  been  employed, 
when  he  wished  to  go  down,  there  was  no  one  at  the  elevator,  but  the  door 
of  the  shaft  was  open,  and  he  stepped  in  upon  a  trapdoor,  which  he  sup- 
posed was  the  elevator.  In  a  moment  the  elevator  ascended,  opening  the 
trapdoor,  and  plaintiff  was  caught  and  injured.  By  the  provisions  of  tho 
leases,  the  operation  of  the  elevator  was  left  entirely  to  the  tenants,  who 
kept  no  one  in  charge,  but  each  used  it  when  occasion  requiroil.  U  was 
rarely  used  except  by  some  one  bringing  up  or  taking  down  freight.    Held^ 
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that  plaintiff  was  not  in  the  elevator  by  invitation  of  defendants  or  their 
tenants,  either  express  or  implied,  and  therefore  defendants  owed  him  no 
duty  of  care,  and  were  not  liable  for  his  Injury. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District  of 
Massachusetts. 

Sherman  L.  Whipple  (Alexander  Lincoln  and  Whipple,  Sears  & 
Ogden,  on  the  brief) ,  for  plaintiff  in  error. 

Romney  Spring  (Mathews,  Thompson  &  Spring,  on  the  brief),  for 
defendants  in  error. 

Before  COLT  and  PUTNAM,  Circuit  Judges,  and  ALDRICH,  Dis- 
trict Judge. 

COLT,  Circuit  Judge.  This  is  an  action  of  tort  to  recover  for  per- 
sonal injuries,  and  the  case  is  now  before  this  court  on  writ  of  error. 
At  the  conclusion  of  the  evidence,  the  court  below  directed  a  verdict 
for  the  defendants,  and  the  assignments  of  error  all  relate  to  this  ruling. 

The  plaintiff,  while  seeking  employment,  was  injured  by  stepping  on 
the  hatches  of  a  freight  elevator  well  in  a  building  owned  by  the  de- 
fendants, but  which  was  leased  to  several  tenants  engaged  in  the  manu- 
facture of  shoes. 

The  building  is  located  in  the  city  of  Lynn,  and  is  shaped  like  a 
blunted  V,  witJi  the  front  on  Liberty  Square,  one  side  on  Broad  street 
and  the  other  side  on  Union  street. 

The  entrance  to  the  elevator  shaft  in  which  the  accident  happened 
was  on  Broad  street.  In  the  entrance  there  were  no  stairs  leading  to 
rooms  on  the  upper  floors,  and  no  doors  leading  to  rooms  on  the  first 
floor.  It  was  simply  an  entrance  to  the  freight  elevator.  There  were, 
however,  front  stairs  on  Liberty  Square  leading  to  the  top  of  the  build- 
ing and  back  stairs  near  the  engine  room  in  the  rear  of  tiie  building. 

Inside  the  entrance  to  the  elevator,  and  close  to  it,  was  the  sign, 
*'For  freight  only."  There  was  testimony  that  on  the  outside  of  the 
building  near  this  entrance  was  a  signboard,  on  which  was  placed  a 
sign,  "Vampers  Wanted." 

The  leases  contained  the  provision,  "including  the  space  on  this 
floor  used  for  stairways,  halls  and  elevators,"  and  also  the  following 
provisions : 

**Tbe  lessee  shall  have  tbe  use  of  the  stairways,  hallways  and  elevators  in 
common  with  the  other  tenants  of  said  building.  ♦  ♦  ♦  The  lessors  agree  to 
furnish  heat  and  power  at  all  times  during  the  continuance  of  this  lease,  ex- 
cepting nights,  Sundays,  and  legal  holidays,  and  except  in  case  of  fire,  un- 
avoidable casualty,  accidents,  strikes,  and  twenty-four  hours  each  year  for  In- 
spection and  cleaning  out  of  boilers,  to  properly  heat  demised  premises,  and 
to  properly  run  the  elevators  and  whatever  shafting  It  may  be  desired  to  run 
in  said  premises." 

The  elevator  well  was  inclosed  by  a  sheathing,  with  doors  on  two 
sides  on  each  floor.  The  elevator  itself  was  merely  a  platform  with- 
out sides,  with  a  bar  overhead,  from  which  the  elevator  was  supported. 
Trapdoors,  or  hatches,  were  placed  on  every  floor,  which  were  opened 
by  an  iron  hoop  over  the  top  of  the  elevator  as  it  ascended,  and  by  arms 
on  its  sides  as  the  elevator  descended.  There  were  signal  bells  for  the 
elevator  on  each  floor.    These  bells  were  not  automatic,  but  would  ring 
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when  a  button  was  pushed.  There  was  also  evidence  that  the  noise 
made  by  opening  and  closing  of  the  hatches,  as  the  elevator  ascended  or 
descended,  could  be  heard  for  at  least  two  floors. 

'  The  inspector  of  public  buildings  testified  that  when  this  elevator  was 
put  in  use  he  inspected  it  and  approved  of  it,  and  that  it  was  equipped 
in  the  same  manner  at  the  time  of  the  accident.  There  was  further  tes- 
timony that  elevators  constructed  in  the  same  way  were  common  in 
the  dty  of  Lynn.  The  plaintiff  contended,  however,  that  the  elevator 
was  defective  in  its  original  construction,  in  that  it  was  not  equipped 
with  such  devices  as  were  required  by  section  27  of  chapter  104  of  the 
Revised  Laws  of  Massachusetts : 

"Elevators  used  for  carrying  freight  shall  be  equlM)ed  with  a  suitable  de- 
Tlce  which  shall  act  as  a  danger  signal  to  warn  people  of  the  approach  of  the 
elevator.  ♦  ♦  *  All  the  above  construction  work  and  devices  shall  be  ap- 
proved by  the  Inspectors  of  factories  and  public  buildings,  except  that  in  the 
city  of  Boston  they  shall  be  approved  by  the  building  commissioner,  and  In 
other  cities  by  the  inspector  of  buildings ;  but,  upon  the  approval  of  said  com- 
missioner, or  Inspector  of  buildings,  or  inspector  of  factories  and  public  build- 
ings, any  elevator  may  be  used  without  any  or  all  of  such  appliances  or  de- 
vices If  the  nature  of  the  business  Is  such  that  the  necessity  for  the  same  will 
not  warrant  the  expense." 

The  plaintiff  was  a  Russian,  and  a  vamper  by  trade.  According  to 
his  story,  on  the  day  before  the  accident  he  was  passing  along  Broad 
street,  accompanied  by  his  brother-in-law,  when  they  noticed  the  sign, 
"Vampers  Wanted,"  on  the  outside  of  the  building.  The  plaintiff  there- 
upon asked  a  teamster  how  to  get  upstairs.    The  teamster  said  : 

"Wait;  I  am  going  to  take  up  some  leather,  and  I  will  take  you  upstairs 
on  the  elevator." 

The  teamster  stopped  the  elevator  at  the  third  floor,  and  knocked  on 
the  door,  and  somebody  opened  the  door.  The  plaintiff  went  out  and 
asked  where  the  stitching  room  was,  and  saw  the  forewoman  of  the 
stitching  room,  who  told  him  to  wait  a  few  minutes  until  she  got  a 
machine  ready  for  him ;  so  he  sat  down  and  waited  about  half  an  hour. 
Then  she  came  up  to  him  and  told  him  that  she  was  very  busy,  that 
the  machine  required  some  repairing,  and  to  come  the  next  day.  So 
he  went  to  the  elevator  again  and  saw  a  man  who  was  taking  down 
some  cases  of  shoes,  and  they  went  down  together. 

The  next  day,  about  9  or  10  o'clock,  he  went  back  alone  to  the  same 
place.  When  he  got  to  the  elevator  he  found  nobody  there,  but  waited 
until  a  boy  came,  who  was  going  upstairs,  and  who  took  him  up  two 
flights,  when  he  got  out  of  the  elevator  and  went  to  the  stitching  room. 
There  he  saw  the  woman  in  charge  of  the  room,  who  told  him  that  the 
machine  did  not  run,  and  said :    "Therefore,  I  have  no  work  for  you." 

When  the  plaintiff  came  to  the  place  where  the  elevator  ran,  he  found 
the  door  open,  and  went  in,  thinking  he  was  entering  the  elevator.  It 
was  dark  inside,  and  the  trapdoors  on  which  he  stepped  looked  just 
like  the  floor  of  the  elevator.  Before  he  stepped  in  he  heard  no  bell  or 
signal  of  warning  that  the  elevator  was  approaching. 

As  soon  as  he  entered,  the  doors  from  below  began  to  open.  At 
first  he  thought  that  the  elevator  was  beginning  to  go  up.  Then,  as  the 
doors  kept  rising,  he  fell  and  was  caught  with  one  leg  between  the  door 
and  the  wall  of  the  elevator,  and  in  consequence  his  leg  was  crushed. 
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The  elevator  did  not  open  into  the  stitching  room,  but  into  the  cut- 
ting room.  To  get  from  the  elevator  to  the  stitching  room  it  was  nec- 
essary to  go  through  the  door  from  the  cutting  room  to  the  stock  fit- 
ting room,  and  through  another  door  from  the  stock  fitting  room  to  the 
stitching  room.  There  was,  however,  an  entrance  to  the  stitching  room 
from  Liberty  Square  by  means  of  stairs. 

With  respect  to  the  use  of  the  elevator,  Francis  A.  Ciunmings,  a  wit- 
ness in  the  employ  of  Randall-Adams  Company,  one  of  the  tenants, 
and  called  by  the  plaintiff,  testified  as  follows : 

"He  had  seen  using  the  elevator  anybody  who  had  business  on  it,  like  ex- 
pressmen or  people  going  after  shipments  of  goods  above  him,  or  anything 
lllte  that;  that  he  had  seen  them  coming  up  there  after  bags  of  leather  and 
bags  of  rags  and  sometimes  shoes  and  shipments  of  shoes ;  that  there  had  been 
times  when  boys  and  men  went  up  there  to  go  Into  the  different  departments 
of  the  factory ;  that  he  had  seen  people  coming  up  bringing  bundles,  packages, 
and  things ;  that  he  would  see  such  people  using  the  elevator  and  coming  from 
It  on  to  the  floor  every  day ;  that  while  he  was  there  he  never  saw  any  one 
In  charge  of  the  elevator  and  operating  it  or  running  It  regrularly  who  was 
hired  for  that  purpose." 

From  the  foregoing  evidence,  it  appears  that  when  the  defendants 
leased  this  building  to  the  several  tenants  they  intended  that  this  eleva- 
tor should  be  used  exclusively  for  freight,  and  not  for  passengers  or  ' 
persons  seeking  employment.  This  is  evident  from  its  construction, 
equipment,  and  from  tfie  notice,  "For  freight  only."  It  further  ap- 
pears that  the  building  was  provided  with  suitable  means  of  ingress  and 
egress  in  the  form  of  front  and  back  stairs  leading  to  all  the  floors. 

We  also  think  it  clear  that  under  the  provisions  of  the  leases  the 
control  of  the  elevator  was  left  with  the  tenants,  and  that  at  the  time 
of  the  accident  the  Randall- Adams  Company,  who  occupied  the  entire 
third  floor,  were  in  the  possession  of  the  doors  leading  to  the  elevator 
and  of  the  hatches  upon  which  the  plaintiff  was  injured.  The  plaintiff, 
however,  does  not  view  this  question  of  control  as  material  upon  the 
ground  that  the  particular  defect  of  which  he  complains,  and  of  which, 
as  he  contends,  there  was  evidence  to  go  to  the  jury,  was  in  the  orig- 
inal construction  of  the  elevator,  and  that  for  such  a  defect  the  respon- 
sibility always  rests  with  the  owners,  notwithstanding  they  may  have 
leased  the  entire  building  and  thereby  parted  with  all  control  of  the 
elevators.  Larue  v.  Farren  Hotel  Company,  116  Mass.  67;  Shipley  v. 
Fifty  Associates,  106  Mass.  194,  8  Am.  Rep.  318 ;  Dalav  v.  Savage,  145 
Mass.  38,  12  N.  E.  841,  1  Am.  St.  Rep.  429;  Shepard  v.  Creamer,  160 
Mass.  496,  36  N.  E.  475. 

But,  aside  from  and  independently  of  these  considerations,  it  is  con- 
ceded that,  in  order  to  maintain  this  action,  the  plaintiff  must  show 
either  an  express  or  implied  invitation  extended  to  him  by  the  defend- 
ants to  use  the  elevator  at  the  time  he  was  injured,  since,  in  the  ab- 
sence of  any  such  invitation,  the  defendants  owed  the  plaintiff  no  duty 
with  respect  to  the  construction  and  condition  of  the  elevator,  and  can- 
not therefore  be  chargeable  with  negligence.  Sweeny  v.  Old  Colony 
&  Newport  Railroad  Company,  10  Allen,  368,  87  Am.  Dec,  644. 

We  have  to  determine  therefore,  whether  there  was  any  substantial 
evidence  upon  which  the  jury  might  have  found  either  an  express  or 
implied  invitation  by  the  defendants. 
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The  only  evidence  of  an  express  invitation  is  that  the  woman  in 
charge  of  the  stitching  room  told  the  plaintiff  to  come  the  next  day. 
While  this  may  be  regarded  as  an  express  invitation  by  the  tenant,  au- 
thorized by  the  defendants,  to  visit  the  building  by  the  usual  means  of 
ingress  and  egress  provided,  namely,  the  stairways,  it  cannot  be  held 
to  be  an  invitation  to  use  the  freight  elevator  for  such  a  purpose.  In 
this  connection,  it  may  also  be  observed  that  there  were  stairs  leading 
to  the  street  which  were  directly  connected  with  this  stitching  room, 
and  that  in  order  to  reach  the  freight  elevator  from  this  room  it  was 
necessary  to  pass  through  the  stock  fitting  room  to  the  cutting  room. 

It  remains  to  consider  whether  there  was  evidence  which  should  have 
been  submitted  to  the  jury  of  an  implied  invitation  arising  (1)  from 
the  general  use  of  the  elevator  for  purposes  other  than  freight,  and 
(2)  from  the  situation  and  appearance  of  the  premises. 

If  the  evidence  had  tended  to  show  an  open,  general,  and  well-known 
use  of  the  elevator  for  passengers,  it  might  have  been  presumed  that 
this  was  done  with  the  knowledge,  acquiescence,  and  consent  of  the 
defendants.  But  the  proofs  fail  to  support  any  such  proposition.  The 
entire  evidence  on  this  point  is  contained  in  the  testimony  of  Cum- 
mings,  which  is  cited  above.  This  testimony,  at  most,  shows  that  there 
may  have  been  a  casual  use  of  the  elevator  for  purposes  other  than 
freight  It  is  also  significant  in  this  connection  to  note  that  the  first 
time  the  plaintiff  went  up  in  the  elevator  it  was  with  a  teamster  who 
was  taking  up  some  leather,  and  that  when  he  came  down  on  the  ele- 
vator on  this  occasion  it  was  with  a  man  taking  down  some  cases  of 
shoes ;  and,  further,  that  the  next  day,  when  he  came  back,  he  waited 
until  a  boy  came  who  was  going  upstairs  and  who  took  him  up  to  the 
third  floor. 

As  to  an  implied  invitation  arising  from  the  situation  and  appear- 
ance of  the  premises,  the  plaintiff  relies,  first,  upon  the  fact  that  there 
were  no  means  of  access  to  the  different  floors  in  or  near  the  freight  el- 
evator entrance  other  than  the  freight  elevator ;  the  stairs  being  located 
on  another  street  or  in  the  rear  of  the  building.  Since  this  was  a 
freight  elevator,  with  the  proper  notice  that  it  was  to  be  used  for 
freigrht  only,  we  do  not  consider  the  circumstance  that  the  stairs  were 
located  at  some  distance  on  another  side  of  the  building  has  any  bear- 
ing on  the  question  of  an  implied  invitation  by  these  defendants  to  use 
this  elevator  for  ordinary  passenger  service. 

The  plaintiff  also  relies  upon  the  evidence  of  a  signboard  with  a  sign, 
"Vampers  Wanted,"  on  the  outside  of  the  building  near  the  entrance 
to  the  elevator,  as  tending  to  prove  an  implied  invitation.  Upon  this 
point  it  may  be  said,  first,  that  there  was  no  evidence  that  the  defend- 
ants had  any  knowledge  that  this  notice  or  similar  notices  were  ever 
placed  on  the  building  near  the  elevator  entrance. 

Again,  if  we  assume  that  some  of  the  tenants  had  placed  this  notice 
on  the  outside  of  the  building,  this  circumstance  would  not  be  suffi- 
cient, upon  the  whole  state  of  facts  presented  in  this  case,  to  charge  the 
owners  of  the  building  with  an  implied  invitation  to  persons  seeking 
employment  of  the  tenants  to  make  use  of  this  elevator  as  the  proper 
means  of  ingress  and  egress  to  and  from  the  building. 


Digitized  by 


Google 


248  84  C.  C.  A.  REPORTS. 

Upon  full  consideration  of  the  whole  evidence,  we  find  no  error  in 
the  ruling  of  the  Circuit  Court. 

The  judgment  of  the  Circuit  Court  is  afiirmed,  and  the  defendants  in 
error  recover  costs  in  this  court 


ase  Fed.  352.) 

GREEN  V.  DAVIS. 

(Circuit  Court  of  Appeals,  Sixth  Circuit.    October  28,  1907.) 

No.  1,663. 

EJKOIMBNT--SUFFiCIKNCT  OF  PETITION— DeSCEIPTION   OF  LAND. 

It  is  permissible  for  a  petition  in  ejectm^it  to  describe  the  land  son^t 
to  be  recovered  as  all  of  a  certain  tract,  except  portions  thereof  embraced 
in  prior  grants  and  patents  from  the  state;  but  in  such  case,  to  support 
a  Judgment  for  the  plahitiff,  the  parts  excluded  must  be  accurately  de- 
scribed. 

lEd.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  17,  EJectm^t,  §§  158- 
164.] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Kentucky. 

W.  O.  Harris,  for  plaintiff  in  error. 
Lewis  Edelen,  for  defendant  in  error. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit  Judges. 

RICHARDS,  Circuit  Judge.  This  was  an  action  in  ejectment  to  re- 
cover from  George  Green  and  numerous  other  defendants  certain  lands 
embraced  within  the  exterior  boundaries  of  a  patent  issued  by  the  state 
of  Kentucky,  September  25,  1845,  on  a  survey  dated  March  3,  1845, 
to  Ledford,  Skidmore  &  Smith,  which  called  for  86,000  acres.  This 
land  was  situated  in  the  southeastern  part  of  Kentucky.  Its  boundaries 
were  defined  by  this  court  in  the  case  of  Bramblett  v.  Davis,  141  Fed. 
776,  72  C.  C.  A.  204.  They  include  a  parallelogram  about  25  or  26 
miles  long  and  5  or  6  miles  wide.  The  present  suit  was  brought  to 
eject  those  persons  who  now  wrongfully  occupy  the  part  of  the  orig- 
inal patented  tract  which  still  belongs  to  Davis,  as  trustee,  under  con- 
veyance from  the  original  patentees.  The  petition  alleged  that  Davis, 
as  trustee,  was  the  owner  and  entitled  to  the  possession  of  the  original 
tract  of  86,000  acres,  describing  it  by  tiie  boundaries  set  forth  in  the 
patent,  with  the  following  exceptions: 

"But  excepting  therefrom  such  portions  thereof  as  are  embraced  within 
the  valid  surveys  or  patents  made  or  issued  prior  to  March  3,  1845,  and 
further  excepting  therefrom  such  portions  as  are  embraced  within"  certain, 
deeds  described  in  the  petition — some  made  by  Ledford,  Skidmore  &  Smith, 
and  some  by  Naomi  Lawton  Davis. 

The  defendant  Green  moved  the  court  to  require  the  plaintiff  to 
make  the  petition  more  definite  and  certain  by  describing  the  part  or 
parts  within  the  exterior  bounds  of  ttie  patent  set  out  in  the  petition 
which  were  claimed  and  sought  to  be  recovered  by  the  plaintiff.  He 
also  filed  a  special  demurrer  on  the  ground  that  tiie  petition  did  not 
state  that  the  matter  in  controversy  between  the  plaintiff  and  him  ex- 
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ceeded  (he  sum  or  value  of  $2,000,  and,  finally,  a  general  demurrer  on 
the  ground  that  the  petition  did  not  state  facts  to  constitute  a  cause  of 
action.  These  objections  were  overruled,  an  order  was  made  continu- 
ing the  cause,  there  having  been  an  order  of  survey  made,  and  then  an 
amendment  to  the  petition  was  filed  which  reads  as  follows : 

"Comes  now  the  complainant,  Charles  Henry  Davis,  tmstee,  etc.,  and  by 
leave  of  court  amends  hifi  petition  herein,  and  for  amendment  states:  That 
the  tracts  of  land  excluded  from  the  exterior  boundaries  of  the  Ledf ord,  Smith 
&  Skidmore  86,000-aere  patent  described  in  the  petition  for  which  patents  have 
been  Issued  prior  to  the  date  of  that  patent  are  so  numerous  that  they  could 
not  reasonably  be  set  out  in  the  body  of  this  amendment  without  great  pro- 
lixity. For  this  reason,  and  for  the  greater  convenience  of  the  court  and  of 
the  parties  to  this  suit  and  all  concerned,  the  complainant  files  herewith 
as  part  hereof  an  exhibit,  marked  'X-9,'  to  which  he  refers  and  makes  it  part 
hereof  as  fully  as  if  the  same  were  herein  set  out,  which  exhibit  shows  the 
patents  senior  to  the  aforesaid  Ledford,  Smith  &  Skidmore  patent,  which 
conflict  in  whole  or  in  part  with  that  patent,  so  far  as  the  complainant  has 
been  able  to  ascertain.  Complainant  says  he  cannot  state  with  certainty  that 
each  of  the  patents  contained  in  the  said  exhibit  does  actually  conflict  with 
the  said  Ledford,  Smith  &  Skidmore  patent;  but  from  the  best  informa- 
tion he  has  on  the  subject,  in  the  absence  of  an  actual  survey  of  said  patent, 
he  believes  that  each  of  them  does  to  some  extent  conflict  with  said  patent 
It  is  impossible,  though,  for  the  complainant  to  state  positively  or  accurately 
to  what  extent  the  said  patents  do  so  conflict  or  that  all  of  them  conflict  at 
all,  without  an  actual  survey  of  the  said  86,000-acre  tract,  such  as  has  been 
ordered  to  be  made  in  this  case,  for  the  reasons,  amongst  others,  that  many 
of  the  aforesaid  senior  patents  described  In  said  exhibit  will  be  found  to  con- 
flict with  each  other,  in  some  cases  as  many  as  three  of  said  patents  will  be 
found  to  overlap  each  other  to  a  greater  or  less  extent  and  others  of  them  are 
so  indefinite  in  their  descriptions  that  they  will  be  held  to  be  utterly  void  and 
not  valid  as  supporting  title  senior  to  the  title  of  the  complainant  for  any  land 
whatever;  but  to  what  extent  and  in  what  numbers  the  said  senior  patents 
contained  in  the  aforesaid  exhibit  do  overlap  each  other,  and  to  what  extent 
and  in  what  number  they  will  be  found  to  be  void  for  uncertainty  in  the  de- 
scription, the  complainant  Is  unable  to  state  positively  until  after  the  com- 
pletion of  the  survey  which  has  been  ordered  by  the  court  In  this  case.  Tlie 
complainant  alleges,  therefore,  that  the  patents  referred  to  and  described  in 
the  aforesaid  exhibit  are  all  the  senior  patents  which  he  has  been  able  to  find, 
believing  them  to  be  located  in  whole  or  In  part  within  the  said  86,000-acre 
patent  and  it  may  turn  out  by  the  survey  that  he  is  mistaken  in  thinking  that 
all  the  pataits  contained  in  said  exhibit  are  located  within  the  86,000  acres 
aforesaid;  and  the  complainant  alleges  that  he  files  the  aforesaid  exhibit  as 
containing  to  the  best  of  his  knowledge,  information,  and  belief  a  true  list 
of  the  tracts  of  land  which  were  meant  and  referred  to  as  exclusions  from 
the  complainant's  title  to  the  said  86,000-acre  tract,  but  there  may  be  other 
tracts  not  described  in  said  exhibit  which  will  turn  out  to  be  found  located 
withhi  the  86,000-acre  tract  that  are  superior  to  it,  or  it  may  turn  out  that 
some  of  those  described  in  the  exhibit  as  senior  will  be  found  not  to  be  senior 
or  superior  to  the  title  of  the  complainant  The  said  exhibit  also  contains 
the  full  descriptions  of  all  tracts  of  land  referred  to  In  the  petition  in  this  case 
as  having  been  conveyed  by  complainant  and  by  his  predecessors  in  title,  back 
to  and  including  the  patentees,  Ledford,  Smith  &  Skidmore.  Wherefore  the 
complainant  prajs  that  this  amendment  may  be  read  and  considered  as  part 
of  his  original  petition,  and  he  prays  for  the  relief  therein  prayed  for." 

A  padcage,  marked  "Exhibit  X-9,"  filed  with  the  amendment  to 
the  petition,  which  contained  copies  of  434  patents  granted  prior  to 
the  Ledford,  Skidmore  &  Smith  patent  of  1845,  and  therefore  senior 
thereto,  had  upon  it  the  following  indorsement : 

"This  paduige  contains  copies  of  patents  senior  to  the  Ledford,  Skidmore 
&  Smith  patent  No.  6,975 ;  also  descriptions  of  deeds  excepted  in  original  deed 
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to  Edward  M.  Davis  from  Noble  Smith,  Henry  Skldmore,  and  James  T.  Loyd, 
and  of  deeds  made  by  the  Davis  family  to  others,  so  far  as  I  have  been  able 
to  determine  them  without  actual  survey.  It  must  be  understood  however: 
(1)  That  It  is  not  positively  known  that  all  of  these  patents  are  Inside  of  Led- 
ford,  Skldmore  &  Smith  patent  No.  6,975.  (2)  That  there  may  be  others  not 
known  to  me  which  upon  an  actual  survey  may  be  found  inside.  (3)  The  exact 
areas,  boundaries,  or  locations  of  these  patents  cannot  be  determined  without 
actual  survey  made  upon  the  ground.  The  list  is  the  best  which  can  be  pro- 
duced from  our  present  knowledge,  but  Mr.  Davis  will  not  be  held  bound  for 
the  completeness  or  accuracy  of  the  list,  or  the  areas  excluded  thereby. 

"Will  Ward  Duffleld." 

Following  the  filing  of  the  amendment  to  the  petition,  the  defendant 
Green  demurred  on  the  ground  the  petition  did  not  describe  the  land 
sued  for  so  it  could  be  identified,  and  also  on  general  grounds,  and 
moved  the  court  to  require  the  plaintiflf  to  make  his  petition  more  defi- 
nite and  certain  by  describing  the  land  claimed  so  that  it  might  be 
identified.  This  demurrer  and  motion  were  overruled.  The  defend- 
ant Green,  declining  to  plead,  moved  the  court  to  enter  judgment, 
which  was  overruled,  and  then  moved  the  court  to  require  the  plaintiff 
to  elect  either  to  proceed  to  judgment  or  dismiss  the  petition.  This 
motion  was  sustained,  and  the  plaintiff  elected  to  ask  for  judgment  in 
accordance  with  the  petition  as  amended.  Such  judgment  was  en- 
tered for  the  ownership  and  immediate  possession  of  the  original  tract 
patented  to  Ledford,  Skidmore  &  Smith,  as  described  in  the  original 
petition,  "but  excluding  therefrom  the  following  described  tracts  de- 
scribed in  the  plaintiff's  petition  and  amended  petition,  to  wit"  Then 
follows  the  conveyances  and  patents  set  out  in  the  petition  and  amend- 
ment to  the  petition  and  superior  to  the  title  of  plaintiff.  The  errors 
assigned  are  the  overruling  of  the  general  demurrer  and  the  motion 
to  require  the  plaintiff  to  make  the  petition  more  specific  and  certain, 
and  the  rendition  of  the  judgment. 

The  difficulty  in  this  case  arises  not  so  much  from  the  allegations  of 
the  petition  as  from  those  of  the  amendment  subsequently  filed.  The 
petition  states  that  the  plaintiff  was  the  owner  and  entitled  to  the  pos- 
session of  the  tract  of  land  granted  by  Kentucky,  on  September  25, 
1845,  to  Ledford,  S.kidmore  &  Smith,  "except  the  exceptions  herein- 
after named,"  and  then  describes  the  original  patent,  and  adds : 

"But  excepting  therefrom  such  portions  thereof  as  are  embraced  in  the 
valid  surveys  or  patents  made  or  issued  prior  to  March  8,  1845,  and  further 
excepting  therefrom  such  portions  thereof  as  are  embraced  within"  certain 
deeds  which  are  described. 

The  petition  further  alleged  that  each  of  the  defendants  had  wrong- 
fully and  unlawfully  and  without  right  entered  upon.a  portion  or  por- 
tions of  the  land  so  claimed  and  owned  by  plaintiff,  and  hereinbefore 
described  as  embraced  within  the  boundaries  of  said  86,000-acre  tract — 

"not  lying  within  any  of  the  exclusions  therefrom  aforesaid,  and  without 
right  detained  the  same,  the  boundaries  of  which  portion  or  portions  of  said 
lands  so  entered  upon  and  detained  by  said  respective  defendants  being  un- 
known to  the  plaintiff." 

From  all  this  it'  clearly  appears  that  the  portion  of  the  original  Led- 
ford patent  which  is  claimed  by  the  plaintiff  and  sought  to  be  recov- 
ered must  be  reached  by  the  method  of  exclusion.    This  court  has  al- 
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ready  determined  the  boundaries  of  this  patent;  but  a  large  portion 
of  the  tract  is  covered  by  patents  and  conveyances,  patents  made  before 
the  Ledford  patent,  and  conveyances  made  since  by  Ledford  and  his 
associates  and  successors.  No  question  is  made  but  that  the  convey- 
ances made  subsequent  to  the  patent  are  sufficiently  described.  The 
prior  patents  were  originally  described  in  the  petition  in  a  general  way, 
thus: 

*'But  excepting  therefrom  such  portions  thereof  as  are  embraced  within  valid 
surveys  or  patents  made  or  issued  prior  to  March  8,  1845." 

We  are  relieved  from  considering  whether  this  would  have  been  a 
sufficient  description,  because  the  plaintiff,  of  his  own  accord,  filed  an 
amendment  which  made  this  general  averment  specific  by  including  in 
an  exhibit,  which  was  made  a  part  of  the  petition,  all  the  prior  patents 
which  conflicted  in  whole  or  in  part  with  the  Ledford  patents,  so  far 
as  he  had  been  able  to  ascertain  them.  The  question,  therefore,  now 
is  whether  the  petition  as  thus  amended  is  sufficient.  It  must  be  re- 
membered that  the  only  land  claimed  by  the  petitioner,  the  only  land 
which  he  claims  the  defendants  had  wrongfully  and  unlawfully  and 
without  right  entered  upon  and  detained,  is  land  "not  lying  within  any 
of  the  exclusions  therefrom  aforesaid,"  and  therefore  it  is  necessary  to 
know  what  the  exclusions  are.  The  land  he  seeks  to  recover  is  land 
lying  within  the  Ledford  patent,  but  outside  of  the  exclusions ;  that  is, 
outside  of  all  the  prior  patents.  Now,  in  the  amendment  he  states,  as 
we  have  indicated,  that  he  has  included  in  the  exhibit  all  the  prior  con- 
flicting patents  so  far  as  he  has  been  able  to  ascertain.  But  he  goes 
on  to  scatter  doubt  by  saying : 

"Complainant  says  he  cannot  state  with  certainty  that  each  of  the  patents 
contained  in  the  said  exhibit  does  actually  conflict  with  the  said  Ledford, 
Smith  &  Skidmore  patent;  but  from  the  best  Information  he  has,  in  the  ab- 
sence of  an  actual  survey,  he  believes  eacB"  of  them  does  to  some  extent  conflict 
with  such  patent  It  is  impossible  ♦  ♦  ♦  to  state  positively  or  accurately 
to  what  extent  the  said  pat^ts  do  so  conflict,  or  that  all  of  them  conflict 
at  all,  without  an  actual  survey,  ♦  •  ♦  such  has  been  ordered  ♦  ♦  ♦ 
in  this  case,  for  'these'  reasons :  That  many  of  the  ♦  ♦  ♦  senior  patents 
described  in  said  exhibit  'are*  fouDd  to  conflict  with  each  other,  in  some  cases 
as  many  as  three  *  *  «  will  be  found  to  overlap  each  other,  and  others 
are  so  Indeflnite  in  their  descriptions  that  they  will  be  held  to  be  utterly 
void  and  not  valid  as  supporting  title  senior  to  the  title  of  the  complainant; 
•  •  •  but  to  what  extent  and  in  what  numbers  the  senior  patents  ♦  ♦  ♦ 
overlap  each  other,  and  to  what  extwit  and  in  what  numbers  they  will  be 
found  to  be  void  for  uncertainty  in  the  description,  the  complainant  is  unable 
to  state  positively  until  after  the  completion  of  the  survey  which  has  been 
ordered  by  the  court  in  this  case." 

The  amendment  further  states  that  the  plaintiff  files  the  exhibit  as 
containing,  to  the  best  of  his  knowledge,  information,  and  belief,  a  true 
list  of  the  tracts  of  land  which  were  meant  and  referred  to  as  exclu- 
sions from  the  complainant's  title  to  the  said  86,000-acre  tract;  but 
there  may  be  other  tracts,  not  described  in  said  exhibit,  which  will  turn 
out  to  be  found  located  within  the  86,000-acre  tract  that  are  superior 
to  it,  or  it  may  turn  out  that  some  of  those  described  in  the  exhibit 
as  senior  will  be  found  not  to  t>e  senior  or  superior  to  the  title  of  the 
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complainant.    The  indorsement  by  the  plaintiflf  on  the  package  of  the 
prior  patents,  says : 

"It  must  be  understood  however :  (1)  That  It  is  not  positively  known  that 
all  of  these  patents  are  inside  of  Ledford,  Skidmore  &  Smith  patent  No.  6,975. 
(2)  That  there  may  be  others  not  known  to  me  which  upon  an  actual  survey 
may  be  foimd  inside.  (3)  The  exact  areas,  boundaries,  or  locations  of  these 
patents  cannot  be  determined  without  actual  survey  made  upon  the  g:round. 
The  list  is  the  best  which  can  be  produced  f.om  our  present  knowledge,  but 
Mr.  Davis  will  not  be  held  bound  for  the  ccnnpleteness  or  accuracy'  of  the  list, 
or  the  areas  excluded  thereby." 

We  understand  that  the  stringency  of  the  old  rule  is  somewhat  re- 
laxed, and  "certum  est  quod  certum  reddi  potest"  (Glacier  Mountain 
Silver  Min.  Co.  v.  Willis,  127  U.  S.  471,  480,  8  Sup.  Ct.  1214,  32  L. 
Ed.  172)  ;  but  the  trouble  is  that  this  amendment  not  only  does  not 
furnish  the  required  information,  but  fails  to  point  us  where  to  get  it 
The  natural  method,  in  an  action  of  ejectment,  would  have  been  to 
describe  by  metes  and  bounds  the  portion  of  the  original  patent  which 
was  sought  to  be  recovered ;  but  this  could  not  be  done  without  a  sur- 
vey, and  no  survey  had  been  made.  Therefore  the  method  of  exclu- 
sion was  used.  This  was  proper  enough.  Maxwell  Land  Grant  Co.  v. 
Dawson,  151  U.  S.  686,  605,  14  Sup.  Ct.  458,  38  L.  Ed.  279,  and  the 
cases  cited  on  the  latter  page.  But,  to  locate  definitely  by  the  process 
of  exclusion,  it  is  necessary  to  describe  accurately  the  exclusions.  This 
cannot  be  done  by  the  information  contained  in  the  amendment.  The 
exhibit  does  not  assume  to  set  out  a  complete  and  accurate  list  of  all 
the  prior  patents.  It  states  that  some  may  be  missing,  that  others 
may  be  invalid,  and  that  others  may  overlap,  and  it  does  not  point  out 
the  patents  to  which  these  statements  refer.  The  defendants  are  there- 
fore left  in  doubt  as  to  the  extent  of  the  exceptions,  and,  since  the 
plaintiff  seeks  to  recover  all  of  the  original  patents  outside  of  the  ex- 
ceptions, the  petition  as  amended  does  not  inform  them  of  what  the 
plaintiff  charges  them  with  wrongfully  detaining  and  seeks  to  recover. 
Moreover,  this  lack  of  information  leaves  to  the  marshal  or  executive 
officer  of  the  court,  under  the  judgment,  the  need  and  power  of  deter- 
mining a  ccMnplete  list  of  the  prior  patents,  with  their  validity  and 
location.  He  may  determine  whether  a  patent  is  within  the  boundaries 
of  the  original  patent,  whether  it  was  prior  and  superior,  whether  it 
is  valid,  and  the  location  of  the  land  described  by  it.  We  do  not  be- 
lieve that,  under  the  law  of  Kentucky,  such  judicial  power  should  be 
vested  in  the  marshal.  Farmer  &  Arnold  v.  Samuel,  4  Litt.  187,  193, 
14  Am.  Dec.  106.  Therefore  we  hold  the  court  erred  in  not  requiring 
the  petition,  with  the  amendment,  to  be  made  more  definite  and  cer- 
tain. 

The  judgment  of  the  lower  court  is  reversed. 
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054  Fed.  472.) 

TWEEDIE  TRADING  CX).  v.  GEORGE  D.  EMERY  CO. 

(Gircait  Court  of  Appeals^  Second  Circuit    March  26,  1907.) 

No.  235. 

Shipping— CnABTEB  Hibb— Loss  of  Timb  fbom  Defioibnot  of  Men. 

Under  a  charter  party  wliich  required  the  owner  to  provide  the  crew, 
and  provided  that,  in  case  of  loss  of  time  from  deficiency  of  men,  the  hire 
should  cease  during  the  detention,  the  charterer  is  entitled  to  a  deduction 
of  charter  hire  during  the  time  the  vessel  was  detained  at  quarantine  in 
consequence  of  the  illness  and  infection  of  the  crew,  and  the  requirement 
of  the  quarantine  officers  that  a  new  crew  should  be  shipped  before  she 
was  permitted  to  enter  the  port^ 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 
See  146  Fed.  618. 

This  cause  comes  here  upon  appeal  from  a  decree  of  the  District  Court 
Southern  District  of  New  York,  awarding  to  the  libelant  $317.41  on  account  of 
charter  hire,  paid  in  advance,  of  the  steamship  Osceola,  which  was  let  to  libel- 
ant for  a  round  trip  to  and  from  certain  named  foreign  ports  on  the  agree- 
m«it  of  charterer  to  pay  for  her  use  and  hire  £900  British  sterling  per  month, 
and  at  the  same  rate  for  any  part  of  a  month.  The  owners  agreed  to  let  the 
vessel  '^ith  full  complement  of  officers,  seamen,  engineers  and  firemen  for  a 
vessel  of  her  tonnaice.  and  to  be  so  maintained  during  the  continuance  of  this 
charter  party." 

J.  Parker  Kirlin  and  Convers  &  Kirlin,  for  appellant. 
C.  S.  Haight  and  Wheeler,  Cortis  &  Haight,  for  appellee. 

Before  LACOMBE,  TOWNSEND,  and  COXE,  Circuit  Judges. 

LACOMBE,  Circuit  Judge.  The  sole  question  in  the  case  is  wheth- 
er under  the  terms  of  the  charter  it  should  hz  held  that  the  hire  ceased 
from  April  10,  1905,  at  2  p.  m.,  when  she  arrived  at  the  quarantine 
station.  New  York  Harbor,  until  April  12,  1905,  at  9:30  a.  m.,  when 
she  left  quarantine  for  her  berth  in  New  York. 

The  vessel  had  sailed  from  Para  for  Birbadoes  with  a  foul  bill  of 
health,  and  she  sailed  from  Barbadoes  for  New  York  in  like  con- 
dition. When  she  reached  the  station,  she  was  stopped,  the  quarantine 
flag  hoisted,  and  part  of  the  crew,  those  who  were  actually  sick,  were 
removed  to  Swinburne  Island.  Advised  of  the  situation,  eig;ht  men 
and  two  firemen  were  sent  down  in  a  towboat  the  next  morning,  ar- 
riving so  early  that  they  had  to  wait  till  the  quarantine  boat  came 
off  and  took  tfie  rest  of  the  crew  on  shore.  None  of  the  new  men 
were  allowed  on  board  by  the  health  authorities  until  the  sick  men  and 
those  of  the  crew  who  had  been  exposed  to  infection  had  all  been 
removed.  Then,  about  9 :30,  the  new  men  got  to  work  and  brought  the 
ship  up  to  her  berth. 

The  charter  provides,  inter  alia: 

•That  in  the  event  of  the  loss  of  time  from  deficiency  of  men  and  stores, 
breakdown  of  machinery,  stranding,  fire  or  damage  preventing  the  worlting  of 

1  See  note  at  end  of  case. 
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the  vessel  for  more  than  twenty-four  hours,  the  payment  of  the  hire  shall  cease 
until  she  be  again  in  an  efficient  state  to  resume  her  service." 

We  concur  with  the  district  judge  in  the  conclusion  tbat  from  her 
arrival  at  quarantine  until  the  new  men  were  put  aboard  a  deficiency 
of  men  prevented  the  working  of  the  vessel  within  the  meaning  of  this 
clause.  It  is  to  be  noted  that  this  is  not  a  case  where,  some  of  the 
crew  falling  sick,  enough  are  left  to  bring  her  forward  on  her  voyage. 
The  whole  crew  by  reason  of  exposure  to  some  contagious  disease 
had  become  disqualified  from  further  prosecution  of  the  voyage. 
None  of  them  was  able  to  pass  beyond  quarantine  on  board  that 
ship.  Not  only  the  men  who  were  actually  prostrated,  but  the  whole 
crew,  were  removed  by  the  health  officers,  and  they  ceased  to  be  a 
part  of  the  ship's  company  for  the  prosecution  of  her  voyage  be- 
yond quarantine  as  effectually  as  if  they  had  died,  or  deserted,  or 
been  arrested  as  fugitives  from  justice  or  been  impressed  for  service 
elsewhere.  She  was  not  in  an  efficient  state  to  resume  her  service 
until  she  had  seamen  and  firemen  on  board  who  could  take  her  up  to 
her  berth.  In  view  of  the  express  obligation  the  owners  entered  into 
to  maintain  a  full  complement  of  seamen  and  firemen,  and  of  the 
plain  and  unambiguous  language  of  the  clause  above  cited  as  to  tem- 
porary ceasing  of  charter  hire,  it  seems  unnecessary  to  cite  any  au- 
thorities. We  are  not  impressed  with  respondent's  contention  that,  if 
the  parties  had  intended  to  provide  for  suspension  of  hire  when  time 
was  lost  by  reason  of  sickness  of  the  men,  they  would  have  used  the 
word  "inefficiency,"  instead  of  "deficiency."  'The  distinction  is  too 
fine.  What  the  parties  meant  was  that  she  should  at  all  times  have 
on  board  a  complement  of  men  in  such  condition  as  to  put  her  "in 
an  efficient  state  to  [prosecute]  her  service" ;  and  they  have  chosen  apt 
words  to  express  such  intention. 

The  decree  is  affirmed,  with  interest  and  costs. 

NOTE. 
DednotioAs  and  Offsets  from  Charter  Hire  of  Vessel. 

I.  In  General. 

[a]  (U.  S.  1886)  Tbe  managing  owners  of  a  vessel,  wishing  to  get  it  into 
tiieir  possession,  agreed  witli  the  charterers  that,  if  they  would  accept  a  charter 
offered  their  agent  by  the  master  of  the  vessel  to  talse  lumber  to  New  York 
at  $9  a  1,000  feet,  only  $8  a  1,000  should  be  charged  under  it  The  managing 
owners  represented  a  majority  in  interest  of  the  owners,  and  also  held  a 
power  of  attorney  signed  by  various  owners,  including  the  master,  which  au- 
iliorized  them,  inter  alia,  to  obtain  possession  of  the  vessel  and  to  settle  freight 
bills.  The  master  libeled  the  lumber  to  recover  the  charter  price.  Held  that 
incident  to  the  authority  to  settle  freight  bills,  the  power  of  attorney  gave  au- 
thority to  agree  on  a  remission,  that  this  authority  prevailed  over  the  master's 
authority,  and  that  the  oral  agreement  prevailed  for  a  remission  of  $1  per 
1,000  upon  the  price  named  in  the  subsequ^it  written  charter,  which  was 
signed  in  part  execution  of  the  prior  oral  agreement. — Wall  v.  Ninety-Five 
Thousand  Feet  of  Dumber  (D.  C.)  20  Fed.  716. 

[b]  (U.  S.  1888)  A  chartered  vessel  received  on  board  less  cargo  than  was 
called  for  by  the  bill  of  lading,  through  fraud  or  error  of  the  consignor,  but  the 
master,  before  signing,  inserted  in  the  bill  of  lading,  ''Vessel  not  responsible 
for  difference  in  weight,"  and  she  thereafter  duly  delivered  her  cargo,  but, 
owing  to  the  error  in  the  bill,  the  draft  being  protested,  and  the  transmission 
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of  the  bill  being  delayed,  no  consignee  appeared  to  reccire  the  cargo  on  ar- 
rival, and  it  was  taken  by  the  collector  and  sold  for  duties.  Held,  that  the 
ship  had  made  a  "right  delivery"  of  her  cargo,  and  that  the  charterers,  who  were 
also  the  consignees,  were  liable  for  the  agreed  hire  of  the  ship,  notwithstanding 
that  they  had  suffered  loss  through  the  error  of  the  bill,  by  not  having  funds 
to  meet  the  draft ;  such  damage  being  too  remote  to  be  offset — McKay  v.  Ennis 
(D.  a)  87  Fed.  229. 

[c]  (U.  S.  18©2)  A  charter  provided  that  the  vessel  should  be  reported  at  the 
custom  house  by  the  charterers  or  their  appointee,  or  pay  £20  liquidated  dam- 
agea  Tlie  master  reported  to  the  charterers  on  the  day  of  arrival,  but  the 
latter  and  their  appointee  declined  to  enter  the  ship  unless  they  should  be  al- 
lowed to  do  the  ship's  inward  business,  which  the  ship  refused.  On  libel  filed 
by  the  shipowner  to  recover  freight,  charterers  claimed  to  deduct  the  £20. 
Held,  that  the  right  to  do  the  inward  business  of  the  ship  could  not  be  allow- 
ed the  charterers  unless  plainly  indicated  in  the  charter,  and  that  the  phrase 
"to  report  at  the  custom  house"  did  not  include  the  handling  of  such  inward 
business ;  hence  the  ship,  in  reporting  to  the  charterers,  had  fulfilled  her  part 
of  the  charter,  and  the  charterers  could  not  be  permitted  to  deduct  the  £20  from 
the  freight — Mignano  v.  MacAndrews  (D.  O.)  40  Fed.  876 ;  Calif ano  v.  Same, 
Id.    Decree  affirmed  (1898)  58  Fed.  958^  4  a  a  A.  6. 

[d]  (U.  S.  1898)  A  provision  of  a  charter  party  that  the  vessel  shall  pay 
"for  loading,  compressing  cotton,  and  insurance  at  presses,"  includes  com- 
pressing elsewhere  than  at  the  port  of  loading,  of  which  the  ship  receives  the 
whole  benefit,  and  for  which  the  charterer  has  made  allowance  in  the  freights 
paid  by  shippers  at  rates  less  than  that  fixed  by  the  charter  party. — Baxter  v. 
Card  (D.  O.)  59  Fed.  165. 

[e]  (U.  S.  1894)  A  vessel  chartered  to  carry  forward  part  of  the  cargo  of 
another  from  a  port  into  which  the  latter  had  put  in  distress  Is  entitled  to  her 
freight  without  deductions  for  advances  made  by  the  charterers  of  such  other 
vessel  secured  by  a  bottomry  note,  which  also  assigned  the  freight  to  pay  such 
advances. — Berry  v.  Grace  (D.  C.)  62  Fed.  007. 

[f]  (U.  S.  1896)  Where  a  shipper,  acting  also  as  agent  for  the  charterers, 
disbursed  the  ship  iu  a  foreign  port,  his  consignees  were  not  entitled  to  de- 
duct the  amount  of  such  disbursements  from  the  freight,  when  the  freight  was 
sued  for  by  the  shipowners  in  enforcement  of  their  lien  for  the  charter  hire. 
— O'Connell  v.  One  Thousand  and  Two  Bales  of  Sisal  Hemp  (D.  C.)  76  Fed. 
410. 

[g]  (U.  S.  1906)  In  a  dispute  between  a  steamer  owner  and  a  charterer  with 
respect  to  a  deduction  by  the  charterer  of  1  per  cent  from  the  prepaid  freight, 
held,  that  under  the  terms  of  the  contract  the  owner  was  entitled  to  full 
frel^t  without  deduction. — Capucclo  v.  Barber  &  Co.  (D.  O.)  148  Fed.  473. 

[h]  (U.  S.  1907)  Under  a  provision  of  a  time  charter  requiring  the  owners 
to  lA'ovide  men  to  work  the  winches  both  day  and  night  as  required,  the  ship's 
duty  is  fulfilled  by  providing  sober  and  competent  winchmen  from  among  the 
crew,  and,  where  the  charterers  for  their  own  convenience  employ  shore  winch- 
men,  the  wages  of  such  winchmen  cannot  be  deducted  from  the  charter  hire. — 
The  Santona  (D.  C.)  152  Fed.  516;  Clyde  Commercial  Steamships  v.  United 
States  Shipping  Co.,  Id. 

II.  Fob  Damage,  Loss,  ob  LiauTEBAOE  of  Cabgo. 

[a]  (U.  S.  1902)  The  cost  of  lightering  a  vessel's  cargo  to  the  discharging 
berth  designated  by  the  assigns  of  the  charterers  under  the  charter  party, 
which  the  vessel  was  prevented  by  an  overhead  bridge  from  reaching  without 
cutting  off  or  removing  her  steel  masts,  cannot  be  deducted  from  the  freight, 
where  the  charter  party  required  the  vessel  to  discharge  "always  afioat"  at  a 
"safe  port,"  or  "so  near  the  port  of  discharge  as  she  may  safely  get"  and.  pro- 
vided that  the  tinchorage  directed  must  be  the  most  convenient,  and  that  if 
lighterage  was  necessary,  either  to  reach  the  port  or  to  deliver  the  cargo,  the 
expense  thereof  was  chargeable  to  the  receivers  of  the  goods,  regardless  of 
any  local  port  custom.  Decree  (1901)  108  Fed.  89.  47  C.  C.  A.  222,  reversed.— 
Mencke  v.  A  Cargo  of  Java  Sugar,  187  U.  S.  248,  23  Sup.  Ct  86,  47  L.  Ed.  163. 
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[b]  (U.  S.  1898)  In  making  a  contract  for  the  transportation  of  a  fall  cargo 
of  sugar,  tbe  parties  used  a  printed  form  containing  tbis  provision:  'The 
freight  to  be  paid  on  the  unloading  and  right  delivery  of  a  cargo  of  sugar  at 
and  after  the  rate  of  nine  shillings  sterling  per  ton  of  twenty  hundredweight 
delivered."  The  printed  word  "delivered"  was  struck  out,  and  the  words  "on 
intake  weight"  were  interlined  in  writing.  Held,  that  the  charterer  was 
bound  to  pay  freight  on  the  whole  cargo  taken  aboard,  although  part  of  it  was 
damaged,  without  the  ship's  fault  by  an  excepted  peril,  and  sold  on  the  voyage. 
—One  Thousand  Bags  of  Sugar  v.  Harrison,  53  Fed.  82S,  4  C.  a  A.  34,  3  U.  S. 
App.  360,  affirming  Harrison  v.  One  Thousand  Bags  of  Sugar  (C  C  1891)  50 
Fed.  116. 

[c]  (U.  S.  1875)  A  stipulation  in  a  charter  party,  "only  half  freight  to  be  paid 
for  all  barrels  delivered  in  a  broken  state,"  covers  all  barrels  broken  when 
delivered,  though  some  were  broken  when  shipped. — Durkee  v.  Workman,  Fed. 
Cas.  No.  4,194,  affirming  (1874)  Fed.  Cas.  No.  4,195. 

[d]  (U.  S.  1887)  When  a  ship  is,  by  her  charter  party,  entitled  to  her  whole 
freight,  "upon  a  true  delivery"  of  the  cargo,  and  she  delivers  a  portion  in  a 
damaged  condition,  she  is  entitled  only  to  the  specified  freight,  less  the  damages 
for  the  loss  on  the  cargo. — The  Tangier  (D.  0.)  32  Fed.  230. 

[e]  (U.  S.  1892)  On  the  question  of  whether  the  cliarterer  of  a  vessel  to  carry 
a  cargo  of  logwood  from  Jamaica  to  New  York  was  entitled  to  a  deduction  of 
freight  for  50  tons  of  wood  cut  by  the  stevedore  of  the  vessel  hito  lengths  of 
less  than  three  feet,  for  the  purpose  of  filling  up  the  vessel,  the  total  cargo 
being  only  436  tons,  it  was  proven  that  in  loading  straight  logwood  in  Jamaica 
it  was  not  customary  to  cut  any  considerable  quantity  in  lengths  of  less  than 
three  feet,  because  such  cuttings  injure  the  value  of  the  cargo.  Held,  that  the 
charterer  was  entitled  to  the  deduction. — Dickie  v.  Wilson  (D.  C)  49  Fed.  390. 

[f]  (U.  S.  1893)  Where  the  charterers  of  a  foreign  ship,  being  re^)onsiblc 
to  the  owners  for  the  charter  hire,  and  having  received  freight  upon  goods  de> 
livered  to  the  consignees,  are  liable  to  the  latter  for  damage  claims  arising 
through  negligence  of  the  ship,  and  the  owners  are  foreign,  and  have  no  as- 
sets in  this  country,  the  charterers  will  not  be  required  by  a  court  of  ad- 
miralty to  pay  over  to  the  owners  the  whole  amount  of  the  charter  hire;  ex- 
cept upon  security  indemnifying  them  against  such  reasonable  and  probable 
demands  as  may  have  arisen  against  the  charterers  through  the  fault  of  th 
owners  in  the  transportation  of  the  cargo. — Milbum  v.  Nord-Deutscher  Lloyd 
(D.  C.)  58  Fed.  603. 

[g]  (Mass.  1872)  A  charter  party  for  the  freighting  and  chartering  of  a  ship 
to  a  port  of  discharge  and  back,  at  a  lump  sum  for  the  round  voyage,  provid- 
ed that  "the  amount  of  the  outward  freight"  should  be  ^'paid  the  captain  on 
the  safe  delivery  of  the  outward  cargo"  at  the  port  of  discharge,  "free  of  in- 
surance aud  commissions,  less  towage  and  compressing,"  and  that  towage  and 
compression  should  be  paid  by  the  charterers.  Some  of  the  cargo  was  so  dam- 
aged on  the  outward  voyage,  by  a  peril  of  the  sea,  tliat  it  had  to  be  sold  in 
a  port  of  distress ;  but  tbe  ship  delivered  the  remainder  safely,  and  made  the 
round  voyage.  Held,  that  the  whole  freight  was  due. — Leckie  v.  Sears,  109 
Mass.  424. 

[h]  (Mass.  1881)  A  part  of  the  charter  money  was  payable  at  the  outward 
port,  and  the  remainder  on  the  return  of  the  vessel  and  proper  delivery  of  the 
cargo,  and  on  the  return  voyage  the  captain  placed  in  the  part  of  the  ship 
reserved  for  his  use  a  certain  package  which  the  consignee  had  refused  to  re- 
ceive, and  which  was  broken  into  on  the  return  voyage  and  part  of  its  coa- 
tents  stolen,  without  negligence  on  the  part  of  officers  or  crew ;  the  same  not 
being  included  in  the  bill  of  lading  for  the  return  cargo,  and  the  latter  having 
been  properly  delivered.  Held,  that  the  package  formed  no  part  of  the  re- 
turn cargo,  and  that  the  charterer  could  not  recoup  the  value  of  the  missing 
goods. — Mayo  v.  Preston,  131  Mass.  304. 

[i]  (N.  Y.  1886)  The  obligation  of  the  charterer  to  pay  a  lump  sum  agreed 
upon  is  not  lessened  by  the  loss,  not  shown  to  be  the  fault  of  any  one,  exc^t, 
possibly,  thieves,  of  an  insignificant  portion  of  the  cargo,  100  boxes  of  lemons, 
for  instance. — Roberts  v.  Societa  Anonima,  53  N.  Y.  Super.  Ct  (21  Jones  &  S.) 
424. 
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III.  Fob  Unfitness  o&  Unseaworthiness  of  Vessel,  Detentions,  ob 

Delays. 

[a]  (U.  S.  1870)  A  deduction  from  the  monthly  hire  of  a  vessel  will  be  made, 
where  the  voyage  has  been  protracted  by  reason  of  the  Insufficiency  of  the 
sails,  etc.— Haggett  v.  Bowman,  Fed.  Cas.  No.  5,900  [1  Sawy.  4]. 

[b]  (U.  S.  1888)  A  vessel  chartered  to  the  Mediterranean  and  back  to  New 
York,  put  Into  her  home  port  in  Italy  on  account  of  stress  of  weather.  Some 
repairs  were  put  on  her  there,  and  she  was  detained  three  weeks  longer, 
through  acute  rheumatism  of  the  master.  Held,  that  the  owner  was  not  Justi- 
fied in  detaining  the  vessel  in  her  home  port  for  such  reason  without  indemni- 
fying the  charterer  for  the  delay.— The  Giulio  (D.  C.)  34  Fed.  909. 

[c]  (U.  S.  1880)  The  steamship  D.  delivered  a  cargo  of  grain  which  she  had 
been  specially  chartered  to  transport,  and  part  of  which  was  damaged  through 
contact  with  an  iron  bulkhead  between  the  cargo  and  the  engine  room.  The 
evidence  showed  that  the  construction  of  the  ship  was  not  unusual  at  Copen- 
hagen; that  the  grain  was  stowed  in  accordance  with  the  custom  of  Copen- 
hagen, where  this  cargo  was  loaded ;  and  that  a  practice  of  sheathing  the  iron 
bulkhead  with  wood,  the  lack  of  which  In  this  case  was  the  negligeuce  com- 
plained of,  is  not  In  use  in  Denmark,  and  only  to  a  limited  extent  in  New  York. 
Held,  that  the  vessel  was  liable  only  for  negligence,  under  the  circumstances 
of  her  employment,  and  that  no  negligence  was  proved,  the  shippers  apparent- 
ly acquiescing  in  the  stowage;  but,  on  the  meager  evidence  as  to  usage  at 
Copenhagen,  the  libelant  for  damage  to  cargo  was  allowed  to  discontinue  with- 
out prejudice,  and  the  vessel  was  held  entitled  to  her  freight  in  full. — The  Dan 
(D.  O.)  40  Fed.  691. 

[d]  (U.  S.  1903)  Under  a  charter  party  providing  that  if  the  yacht  meets 
with  an  accident,  and  in  consequence  is  laid  up  for  repairs  for  a  period  ex- 
ceeding seven  days,  there  shall  be  a  rebate  from  the  charter  money  for  the 
number  of  days  It  Is  so  laid  up  for  repairs,  the  rebate  is  not  for  the  time  in 
excess  of  seven  days,  but  for  the  whole  period  it  is  laid  up. — Dahlgren  v. 
Whitaker  (D.  C.)  124  Fed.  695. 

[e]  (U.  S.  1904)  A  steamship  was  chartered  for  a  voyage  and  return  at  a 
stipulated  hire  per  month.  The  charter  required  her  to  be  tight,  staunch,  and 
strong,  and  In  every  way  fitted  for  the  service.  It  also  contained  a  provision 
that  in  the  event  of  loss  of  time  from  •'breakdown  of  machinery,  stranding, 
fire,  or  damage  preventing  the  working  of  the  vessel  for  more  than  twenty- 
four  running  hours  the  payment  of  the  hire  shall  cease  until  she  be  again  in 
an  efficient  state  to  resume  her  service."  On  the  return  voyage  the  ship 
stranded,  and  was  several  days  on  the  rocks,  receiving  such  Injury  to  her  hull 
that  two  of  her  holds  containing  cargo  were  partly  filled  with  water,  and  re- 
mained so  tturough  the  remainder  of  the  voyage,  which  was  completed  only  by  the 
use  of  extra  pumps,  which  were  procured  at  a  port  to  which  she  deviated  after 
tlie  accident  Held  that,  the  vessel  not  having  been  in  an  efficient  state  after 
the  stranding,  no  cliarter  hire  could  be  recovered  after  that  time,  except  for 
the  time  taken  in  discharging. — Lake  Steam  Shipping  Co.  v.  Bacon  (D.  C.) 
129  Fed.  819. 

[f]  (U.  S.  1907)  In  an  action  to  recover  the  balance  due  on  a  charter  party, 
eTldence  held  insufficient  to  show  that  an  injury  to  the  yacht  was  caused  by  a 
defect  in  her  outfit,  within  a  provision  in  the  charter  party  that,  in  case  she 
should  become  unfit  for  use  for  a  period  of  more  than  48  hours  because  of  any 
defect  in  her  outfit,  there  should  be  a  pro  rata  return  of  the  charter  money  to 
tlie  hirer.— Hills  v.  Leeds  (D.  O.)  149  Fed.  87a 

[g]  ffJ.  S.  1907)  Where  a  time  charter  of  a  steamer  required  her  to  be  in 
every  way  fitted  for  the  service  and  to  have  steam  winches,  which  were  to  be 
at  the  charterer's  disposal,  the  charterer  Is  entitled  to  an  allowance  for  de- 
lay in  discharging  due  to  the  defective  condition  of  the  winches  or  deficiency 
in  steam  power  for  operating  them. — Munson  S.  S.  Line  v.  Miramar  S.  S.  Co. 
(D.  0.)  150  Fed.  437. 

[h]  (Mass.  1860)  Under  a  charter  party  in  which  the  owner  agrees  that  the 
vessel  shall  be  kept  tight,  staunch,  well-fitted,  and  tackled  for  a  voyage,  the 
cliarterer  takes  on  himself  the  risk  of  such  delay  as  is  necessary  to  enable  the 
owner  to  perform  his  contract  of  keeping  the  vessel  seaworthy  during  the  voy- 
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age,  and  cannot  subject  the  owner  to  any  loss  or  damage  resulting  from  the 
retardation  occasioned  by  putting  Into  port  for  repairs. — Cook  v.  Gowan,  81 
Mass.  (15  Gray)  237. 

[1]  (S.  Y.  1879)  In  an  action  for  freight  and  demurrage  against  the  assignees 
of  the  bill  of  lading  of  a  cargo  of  sugar,  who  were  in  fact  the  agents  of  the 
owner  and  consignor  of  the  cargo,  the  defendants  were  entitled  to  recoup  dam- 
ages accruing  from  the  master's  violation  of  revenue  laws,  whereby  the  cargo 
was  seized  by  the  Cuban  authorities,  and  during  the  detention  there  was  a  loss 
by  drainage  and  waste. — ^Blwell  v.  Skiddy,  77  N.  Y.  282. 

[j]  (N.  Y.  1879)  A  charterer  of  a  steamship  agreed  that  the  cargo  "be  re- 
ceived and  delivered  within  reach  of  the  vessePs  tackles  at  ports  of  loading  and 
discharging,"  and  to  pay  "for  the  use  of  said  vessel  during  the  voyage"  $7.0CM) 
and  all  expenses,  save  in  case  of  accident,  "including  victualing  and  manidng." 
Tlie  charter  party  contained  no  declaration  of  demise,  or  that  the  charterer 
was  to  take  the  vessel  into  his  possession,  or  man,  equip,  furnish  or  control  her. 
Through  the  negligence  of  the  engineer,  the  boiler  gave  way,  causing  delay. 
Held,  in  an  action  by  the  owners  to  recover  a  balance  of  the  $7,000,  with  ex- 
penses and  demurrage,  that  the  charter  party  was  simply  a  contract  of  af- 
freightment, and  the  defendant  could  counterclaim  for  the  damages  resulting 
from  the  engineer's  negligence.— Hagar  v.  Clark,  78  N.  Y.  45,  reversing  (1878) 
12  Hun,  524. 

IV.  Fob  Deficibnot  of  Tonnage  of  Vessel  ob  Shobtagb  of  Cabgo. 

[a]  (U.S.  1868)  Where  a  charter  party  provides  for  a  voyage  from  New 
York  to  a  foreign  port  and  back  to  New  York,  and  the  vessel  delivers  the  out- 
ward cargo  at  the  foreign  port,  which  is  received  by  the  charterer's  ag^it,  the 
freight  being  paid  by  him,  and  the  vessel  receives  on  board  a  part  of  the  re- 
turn cargo,  but  by  fault  of  the  vessel  the  whole  cargo  Is  not  received,  and  she 
returns  to  New  York  with  part  of  the  cargo,  she  may  recover  upon  her  arrival 
at  New  York  for  the  portion  actually  delivwed ;  and  the  charterer  is  entitled 
to  recoup  against  It  any  damages  set  up  in  the  answer  which  arose  out  of  any 
breach  of  the  charter  party  by  the  owners  of  the  vessel,  to  the  amount  of  snob 
freight,  but  for  any  claim  beyond  that  he  must  resort  to  his  own  proper  ac- 
tion.—Holyoke  V.  Depew,  Fed.  Caa  No.  6^052  [2  Ben.  334]. 

[b]  (U.  S.  1880)  A  vessel  guarantied  to  have  a  capacity  of  1,250  tons  was 
chartered  to  carry  a  cargo  of  petroleum,  etc,  to  L^hom,  and  to  bring  home 
marble  In  blocks,  "the  latter,  if  any  shipped,  not  to  be  more  than  600  tons," 
with  sufficient  rags  for  dunnage.  The  vessel  proved  to  have  a  capacity  of  only 
1,085  tons,  and  an  allowance  was  made  upon  the  sum  paid  for  the  outward 
voyage.  On  the  return  voyage  the  charterer  furnished  only  a  cargo  of  600 
tons  of  marble  and  120  tons  of  light  cargo.  Held,  that  as  the  stipulated  re- 
turn cargo  was  only  600  tons  of  marble,  no  allowance  could  be  claimed  by  the 
charterer  for  the  deficiency  in  the  vessel's  tonnage,  and  that  this  provision  as 
to  the  size  of  the  return  cargo  could  not  be  overanne  by  proof  that  vessels 
loaded  with  marble  always  carried  light  cargo  also,  and  that  the  quantity  of 
marble  was  named  because  Insurers  objected  to  vessels  carrying  more  than 
three-fourths  of  the  cargo  in  marble. — Ruger  v.  Reck  (CJ.  C.)  5  Fed.  181. 

[c]  (U.  S.  1801)  A  printed  charter  party  gave  the  charterers  a  right  to  put 
on  board  a  full  cargo  of  cotton,  or  any  lawful  merchandise,  using  all  spaces 
where  cargo  was  usually  carried,  and  the  owners  guaranteed  first-class  in- 
surance. On  the  margin  of  the  Instrum^it  was  written  a  clause  giving  the 
charterers  a  right  to  ship  cattle  on  the  deck.  Held,  that  the  charterers  could 
not  recover  freight  for  cattle  which  they  would  have  shipped,  but  did  not  be- 
cause Insurance  was  not  obtainable ;  it  appearing  that  insurance  was  refused 
for  reasons  not  calling  in  question  the  vessel's  seaworthiness,  and  that  shippers 
did  not  usually  construe  the  guaranty  of  Insurance  as  covering  deck  cargo, 
especially  cattle,  unless  expressly  so  provided. — Myers  v.  The  Unionist  (D.  C.) 
48  Fed.  315. 

fd]  (U.  S.  1906)  A  steamship  was  operated  by  a  charterer  for  two  or  three 
years  under  a  time  charter  and  renewals  thereof;  the  hire  being  paid  at  the 
end  of  each  trip  at  a  fixed  rate  per  month  on  her  registered  tonnage.  From 
time  to  time  the  charterer  objected  that  she  was  not  loaded  to  her  full  ca- 
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padty  by  the  master,  but  the  charter  hire  was  paid  for  such  trips  with  knowl- 
edge of  the  amount  of  cargo  she  actually  carried.  Held,  that  any  claim  of  the 
charterer  on  account  of  such  shortage  on  such  trips  was  foreclosed  by  such 
settlem^itB,  but  that  in  a  suit  for  charter  hire  for  the  concluding  voyages 
which  had  not  been  paid,  he  was  entitled  to  a  deduction  for  the  shortage  of 
cargo  carried  on  such  voyages  below  her  represented  and  actual  capacity. — 
Vacarrezza  v.  667,000  Gallons  of  Molasses  (D.  0.)  149  Fed.  792. 

[e]  (N.  Y.  1840)  Where  a  party  contracts  to  load  a  ship  at  a  stipulated  price 
per  ton,  and  fails  to  ship  the  whole  number  of  tons,  he  is  liable  for  the  de- 
ficiency; but,  where  goods  are  offered  by  a  third  person  to  make  up  the  de- 
ficiency at  reduced  prices,  which  are  current  prices,  the  master  of  the  vessel 
must  receive  them  and  credit  the  orighial  charterer  with  their  earnings.— 
Hedcscher  t.  McCrea,  24  Wend.  804. 


056  Fed.  861.) 

PUGBT  SOUND  NAVIGATION  CO.  r.  LAVENDAR  et  aL 

(arcuit  Court  of  Appeals,  Ninth  Qrcuit    October  14,  1907.) 

No.  1,426. 

1.  CoxTBTS— Federal  Coubts— Detebmination  of  Qxtestions  of  Jubisdiction. 

A  Circuit  Court  of  Appeals  is  bound  to  inquire,  first,  as  to  its  own  juris- 
diction of  a  cause  brought  before  it  by  appeal  or  writ  of  error,  and,  sec- 
ond, as  to  the  Jurisdiction  of  the  court  from  which  the  record  comes,  even 
though  the  question  is  not  raised  by  the  parties. 

[Ed.  Note. — ^For  cases  In  point,  see  Cent  Dig.  vol.  18,  Courts,  §  1103. 

Jurisdiction  of  Circuit  Court  of  Appeals,  in  general,  see  notes  to  Lau 
Ow  Bew  V.  United  States,  1  C.  C.  A.  6;  United  States  Freehold  Land  & 
Emigration  Co.  v.  Gallegos,  82  C.  C.  A.  476.] 

2l  Appeal  and  Ebbob— Revebbal  fob  Jxtbisdiotional  Defects— Disposition 
OF  Cause. 

Where  a  Circuit  Court  was  without  Jorlsdiction  of  a  cause  because  of 
the  absence  from  the  complaint  of  necessary  Jurisdictional  allegations, 
the  appellate  court,  in  reversing  the  Judgment  therein  for  that  reason, 
may  properly  remand  the  cause  and  direct  that  plaintiff  be  permitted  to 
amend  the  complaint  in  that  respect,  especially  where  the  question  of 
Jurisdiction  was  not  raised  In  the  trial  court. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
Division  of  the  Western  District  of  Washington. 

Ira  Bronson  and  D.  B.  Trefethen,  for  plaintiff  in  error. 

Byers  &  Byers  (Clay  Allen,  of  counsel),  for  defendants  in  error. 

Before  GILBERT,  Circuit  Judge,  and  DE  HAVEN  and  HUNT, 
District  Judges. 

GILBERT,  Circuit  Judge.  Mary  R.  Lavendar,  as  plaintiff,  brought 
this  action  to  recover  damages  against  the  plaintiff  in  error  and  Charles 
Stanley  and  Samuel  Barlo,  as  defendants.  The  complaint  shows  no 
jurisdiction  on  the  ground  of  diversity  of  citizenship.  It  alleges  the 
citizenship  of  the  plaintiff  in  error,  but  makes  no  allegation  whatever  as 
to  the  citizenship  of  the  other  parties  to  the  action.  No  other  ground 
of  jurisdiction  is  suggested.    This  court  is  bound  to  inquire,  first,  as  to 
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its  own  Jurisdiction,  and,  second,  as  to  the  jurisdiction  of  the  court 
from  which  the  record  comes,  and  this  even  when  the  question  is  not 
raised  by  the  parties  to  the  action.  M.  C.  &  L.  M,  Ry.  Co.  v.  Swan, 
111  U.  S.  379,  4  Sup.  Ct.  510  28  L.  Ed.  462. 

The  judgment  must  therefore  be  reversed  for  want  of  jurisdiction 
in  the  Circuit  Court. 

But,  while  reversing  the  judgment,  this  court  may  properly  direct 
that  the  plaintiflF  in  the  action  be  permitted  to  amend  the  complaint  so 
as  to  show  diverse  citizenship.  Robertson  v.  Cease,  97  U.  S.  646,  24 
L.  Ed.  1057 ;  Morgan  v.  Gay,  19  Wall.  82,  22  L.  Ed.  100 ;  Johnson 
V.  Christian,  125  U.  S.  645,  8  Sup.  Ct.  1135,  31  L.  Ed.  820;  Stuart 
V.  City  of  Easton,  156  U.  S.  46,  15  Sup.  Ct.  268,  39  L.  Ed.  341 ; 
Rondot  V.  Township  of  Rogers,  79  Fed.  677,  25  C.  C.  A.  145. 

In  Robertson  v.  Cease,  it  is  said: 

"Such  a  course  Is  peculiarly  proper  In  this  case  In  view  of  the  failure  of 
the  plaintiff  In  error  to  make  In  the  court  helow  the  precise  question  of  juris- 
diction which  he  urges  upon  our  consideration." 

In  Rondot  v.  Township  of  Rogers,  Judge  Taft  said : 
**It  is  doubtless  true  that  the  plaintiff  In  error  can  amend  his  declaration 
so  as  aflBrmatlvely  to  show  his  alienage,  and  thus  that  the  same  questions 
will  probably  be  presented  on  a  new  trial  as  now  arise  upon  the  record.  It 
would  shorten  the  litigation,  therefore,  were  we  now  to  pass  upon  the  ques- 
tions raised,  but  the  Supreme  Court  has  not  deemed  it  proper  to  take  such  a 
course  in  a  case  like  this.    Robertson  v.  Cease,  97  U.  S.  647,  24  L.  Ed.  1057." 

The  judgment  of  the  Circuit  Court  is  reversed,  with  costs  to  the 
plaintiff  in  error,  and  the  cause  is  remanded  to  the  Circuit  Court,  with 
leave  to  apply  for  amendment,  and  for  further  proceedings. 


(156  Fed.  302.) 

INTERNATIONAL  POSTAL  SUPPLY  CO.  OF  NEW  YORK  v.  AMERICAN 
POSTAL  MACHINES  CO. 

(Circuit  Court  of  Appeals,  First  CJIrcuIt    October  9,  1907.) 
No.  664. 

1.  Patents— Infbingemknt— Stamp  Canceling  Machines. 

The  Laass  and  Hey  patent.  No.  388,366,  and  the  Hey  patent.  No.  632,- 
527,  for  stamp  canceling  machines  of  the  type  in  which  the  letter  actuates 
the  printing  mechanism,  construed,  and  h^ld  not  infringed. 

2.  Same. 

Bates  y.  Keith,  84  Fed.  1014,  28  C.  C.  A.  638,  as  to  implements  of  uni- 
versal use,  applied,  and  decision  of  the  Circuit  Court  of  Appeals  for  tbe 
Second  Orcult  in  Groth  v.  International  Postal  Co.,  61  Fed.  284,  288,  9 
C.  C.  A.  507,  followed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Massachusetts. 
For  opinion  below,  see  141  Fed.  969. 

Arthur  E.  Parsons  and  Benjamin  Phillips  (Alfred  H.  Hildreth,  on 
the  brief),  for  appellant. 

William  K.  Richardson  (Alexander  D.  Salinger,  on  the  brief),  for 
appellee. 

Before  PUTNAM,  Circuit  Judge,  and  ALDRICH  and  BROWN, 
District  Judges. 
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PUTNAM,  Circuit  Judge.  This  is  a  bill  in  equity  for  the  alleged 
infringement  of  three  patents,  as  follows :  The  first,  issued  on  May  4, 
1886,  to  George  W.  Hey  and  Emil  Laass,  on  an  application  filed  Febru- 
ary 26,  1884,  No.  341,380 ;  the  second,  issued  on  August  21,  1888,  to 
George  W.  Hey  and  Emil  Laass  on  an  application  filed  on  June  2, 
1884,  No.  388,366 ;  the  third,  issued  on  September  5,  1899,  to  George 
W.  Hey,  on  an  application  filed  on  September  17,  1884,  No.  632,527. 
The  Circuit  Court  dismissed  the  bill,  and  the  plaintiff  appealed  to  us, 
limiting  its  appeal  to  the  second  and  third  patents,  namely.  No.  388,366 
and  No.  632.527. 

The  specification  of  the  first  patent  states  that  it  is  for  "improve- 
ment in  marking  and  stamping  apparatus,"  and  that  the  object  of  the 
invention  was  to  mark  or  stamp  mail  matter  and  analogous  articles 
in  an  expeditious  manner,  and  that,  to  this  end,  the  invention  consisted 
of  novel  means  for  automatically  applying  the  stamp.  There  were 
18  claims  in  all.    The  only  one  we  need  now  notice  is  the  following : 

"4.  In  combination  with  a  letter-supporting  bed,  a  carrier  for  moving  the 
letter  over  the  bed,  a  stamp  or  marker,  and  a  mechanical  engaging-finger  to 
engage  the  moving  letter  and  transmit  motion  to  the  stamp  or  marker,  sub- 
stantially as  described." 

The  application  for  the  second  patent — ^that  is.  No.  388,366^on- 
tains  the  following: 

"Our  invention  relates  to  Improvements  in  stamping  apparatus  of  the  char- 
acter set  forth  and  fully  described  in  our  application  for  letters  patent  filed 
February  26.  1884,  patented  May  4,  1886,  No.  341,380;  and  it  has  for  its  ob- 
ject the  production  of  an  apparatus  with  which  letters  and  mail-matter  gen- 
erally may  be  automatically  stamped  while  the  said  letters  or  mail-matter  are 
in  transit  on  a  letter-supporting  bed,  over  which  the  aforesaid  mail-matter  is 
moved ;  and  the  invention  consists,  essentially,  in  the  combination,  with  the 
letter-supporting  feed-bed,  of  a  stamp  normally  out  of  the  path  of  movement 
of  the  mail-matter  and  a  stamp  tripper  or  releaser  normally  in  said  path/' 

The  application  then  proceeds  to  state  some  further  details  to  which 
the  patent  relates.    At  the  close  the  following  appears : 

"We  do  not  claim,  broadly,  the  combination  with  a  letter-supporting  feed- 
bed,  of  a  movably-supported  marking-roller,  held  intermittently  in  the  letter- 
path  :  neither  do  we  claim,  broadly,  the  combination,  with  a  letter-feed,  of  a 
marking-roller  and  a  contact-finger  connected  to  operate  the  marking-roller 
without  stopping  the  letter  to  control  the  registry  of  the  marking  die  there- 
on, the  same  forming  the  subject-matter  of  a  separate  pending  application  in 
favor  of  George  W.  Hey." 

It  is  apparent  that  these  extracts  from  the  application  for  patent 
Xo.  388,366  were  not  completed  when  the  application  was  filed,  be- 
cause the  first  one  refers  to  a  subsequent  date  of  May  4,  1886.  The 
second  one  is  confused,  but,  probably,  it  refers  not  only  to  the  appli- 
cation for  patent  No.  341,380,  but,  also,  to  the  application  for  natent 
No.  632,527,  which  was  filed  between  the  time  the  application  for 
patent  No.  388,366  was  filed  and  the  time  of  its  issuance.  These 
topics,  however,  will  not  prove  of  consequence. 

Patent  No.  388,366  contains  five  claims,  of  which  the  only  ones  we 
need  notice  are  as  follows : 

**1.  In  a  machine  for  stamping  or  marking  mail-matter,  the  combination, 
with  the  supporting-feed  bed,  of  a  stamp  normally  out  of  the  path  of  move- 
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ment  of  the  mall-matter,  and  a  stamp  tripper  or  releaser  normally  In  said 
path. 

"2.  In  a  machine  for  marking  mall-matter,  the  combination  of  an  oscillating 
frame  carrying  a  marking-roller,  and  a  lever  provided  with  a  catch  for  en- 
gaging the  oscillating  frame  and  extending  into  the  path  of  the  moving  mail- 
matter." 

The  specification  of  the  third  patent  states  that  it  relates  to  ma- 
chines for  automatic  stamp-canceling,  and  that  such  machines  had 
not  been  successful  in  practical  operation  for  lack  of  proper  regis- 
tration. The  specification  is  very  long,  covering  many  details  to  which 
apparently  the  patent  relates;  and  there  are  69  claims.  We  need  re- 
peat only  claim  4: 

*'4.  In  a  mall-marking  machine  for  automatically  marking  mall-matter,  the 
combination  with  a  feed  member  and  a  marking  member  having  a  die;  of 
means  for  controlling  the  registration  of  the  die  upon  the  mall-matter." 

The  underlying  feature  of  all  these  three  patents  is  that,  in  some 
manner,  the  series  of  mechanical  events  which  results  in  stamping 
the  letter  is  set  in  motion  by  contact  with  the  letter  itself.  It  seems 
to  be  admitted  that  the  patent  which  first  issued,  No.  341,380,  was 
the  first  in  the  art  in  which  this  important  feaure  was  developed.  Not- 
withstanding all  that  is  said  to  the  contrary,  we  cannot  deny  that,  look- 
ing at  this  feature  broadly,  it  is  an  essential  element  in  the  respond- 
ent's machine.  If,  therefore,  we  had  to  deal  with  any  patent  belong- 
ing to  the  complainant  in  which  the  claims  covered  this  broad  feature, 
we  might  be  compelled  to  doubt  the  conclusion  reached  by  the  Cir- 
cuit Court;  but,  as  the  case  stands,  and  as  we  are  not  dealing  with 
the  first  patent  to  Laass  and  Hey,  we  must  affirm  it. 

The  record  here  is  very  voluminous,  containing  pver  3,000  pages. 
The  opinion  of. the  learned  judge  of  the  Circuit  Court  was  evidently 
elaborated  with  great  care.  It  fully  explains  all  the  facts  necessary 
for  an  understanding  of  the  case  as  it  appears  before  us.  The  ques- 
tions involved  are  such  that,  probably,  no  future  case  will  present  the 
same  conditions,  so  that  it  would  be  of  no  benefit  to  either  the  bench 
or  the  profession  to  extend  this  opinion  by  restating  generally  what 
has  been  already  fully  set  out. 

The  complainant  contends  that  the  first  claim  of  the  second  patent, 
No.  388,366,  is  so  broad  that  it  covers  "every  kind  of  a  stamp  normal- 
ly out  of  the  path  of  the  moving  mail-matter,  and  every  kind  of  a  trip- 
per or  releaser  for  the  stamp  normally  in  said  path.'  It  necessarily 
rests  its  case  on  this  proposition.  The  opinion  of  the  learned  judge 
of  the  Circuit  Court  has  met  this  fully  in  detail,  and  we  need  not  go 
so  much  into  it  as  he  has  done.  It  is  enough  for  us  to  say  that  the 
first  patent  to  Laass  and  Hey,  which,  as  we  have  said,  is  not  now  in 
issue,  exhibited  one  method  by  which  stamping  a  letter  is  accomplish- 
ed by  a  stamp  "normally  out  of  the  path  of  movement  of  the  mail- 
matter,"  made  eflfective  by  the  result  of  a  contact  between  the  letter 
and  something  normally  in  its  path ;  so  that  what  appears  in  patent 
No.  388,366,  if  invention  at  all,  is  simply  for  an  improvement  on  what 
was  described  by  the  earlier  one. 

Claim  1  of  patent  No.  388,366  substituted  as  a  connecting  link  be- 
tween the  letter  and  the  stamp  or  die  a  series  of  mechanical  devices 
in  lieu  of  an  electric  current  shown  in  patent  No.  341,380.     In  the 
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state  of  the  art  as  it  now  exists,  and  as  it  existed  when  these  patents 
were  applied  for,  the  making  of  such  a  substitution  was  prima  facie 
within  lie  rules  as  to  equivalents.  If  the  respondent  is  correct  in 
stating  its  position,  the  direction  of  activity  was  reversed  between  the 
machines  of  the  earlier  and  the  later  patents;  but  this,  also,  in  the 
state  of  the  art,  was  prima  facie  within  the  rules  as  to  equivalents. 
There  are  no  other  differences.  Therefore  it  is  clear  that  claim  1  of 
the  second  patent  must  have  been  purely  for  improvements  in  details, 
as  stated  in  what  we  have  quoted  from  the  specification ;  and,  as  the 
learned  judge  of  the  Circuit  Court  has  well  said,  in  substance,  claim 
2  of  the  second  patent  is  more  clearly  subject  to  the  same  observation. 
The  details  in  the  respondent's  machine  vary  from  patent  No.  388,366 
at  least  as  widely  as  No.  388,366  varies  from  the  one  which  preceded 
it.  This,  also,  was  the  substantial  conclusion  of  the  Circuit  Court  of 
Appeals  for  the  Second  Circuit  in  Groth  v.  International  Postal  Sup- 
ply Co.,  61  Fed.  284,  288,  9  C.  C.  A.  507 ;  so  that,  not  only  because 
our  own  investigations  lead  to  the  same  result  as  that  reached  by  the 
Circuit  Court,  but  to  one  in  harmony  with  an  earlier  decision  of  the 
Circuit  Court  of  Appeals  for  another  circuit,  we  hold  that  the  appeal, 
so  far  as  patent  No.  388,366  is  concerned,  cannot  avail. 

Coming  to  patent  No.  632,527,  which  we  have  said  relates  so  far 
as  we  are  concerned  to  registration,  the  learned  judge  of  the  Circuit 
Court  observed,  in  effect,  that  it  was  impossible  tfiat  the  respondent's 
device  assimilated  with  the  complainant's,  because  in  the  complain- 
ant's machine  we  start  with  a  die  normally  at  rest,  while  in  the  re- 
spondent's we  start  with  a  die  which  is  always  rotating.  Therefore 
the  problem  of  the  complainant's  machine  must  be  solved  by  control- 
ling the  die,  while  that  of  the  respondent's  must  be  solved  by  control  • 
ling  the  feed.  We  may  also  add  that,  in  the  state  of  the  art,  registra- 
tion is  a  matter  of  such  universal  use  and  application  that  mechanism 
providing  therefor  is  usually  matter  of  detail.  As  with  guides,  mould- 
ing tools,  and  other  implements  of  universal  use,  every  mechanic  en- 
joys the  public  right  to  organize  methods  of  registration  to  meet  the 
peculiarities  of  his  own  mechanism.  Bates  v.  Keith  (C.  C.)  82  Fed. 
100,  103 ;  Id.,  84  Fed.  1014,  28  C.  C.  A.  638.  Consequently,  as  we 
approve  the  distinctions  made  by  the  learned  judge  of  the  Circuit 
Court,  we  must  accept  his  conclusion  as  correct;  and  thus  the  appeal 
is  entirely  disposed  of. 

The  judgment  of  the  Circuit  Court  is  affirmed,  and  the  appellee  re- 
covers its  costs  of  appeal. 


ase  Fed.  859.) 

GRAND  TRUNK  RT.  CO.  OF  CANADA  v.  FLAGG. 

(Circuit  Court  of  Appeals,  First  Circuit    Ckrtober  24,  1907.) 

No.  735. 

1.  RArLBOADS— Action  fob  Iwjtjby  to  Person  on  Track— Pboof  of  Suffering. 

A  child  five  years  old  was  struck  by  a  railroad  engine,  so  as  to  break 

in  hlB  8kull»  exposing  and  crushing  parts  of  the  brain.    He  breathed  for 

three^uarters  of  an  hour  after,  and  at  times  moaned.    Held,  that  in  a 

common-law    action  by   his   administrator   to  recover  damages   for   his 
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suffering  resulting  from  his  injury,  which  right  of  action  survived  to 
plaintiff  by  statute,  evldenoe  of  such  facts  was  insufficient  to  show  that  the 
child  in  fact  suffered  or  to  authorize  a  recovery. 
2.  Same— INJUBY  to  Tbespasseb— Evidence  op  Wanton  Negligence. 

A  railroad  company  owes  no  duty  of  care  to  a  trespasser  on  its  track, 
except  to  refrain  from  his  willful  or  wanton  injury,  and  cannot  be  held 
liable  for  the  injury  of  a  child  so  trespassing,  where  the  engineer  of  the 
train  which  struck  him  testified  that  he  came  upon  the  track  so  short  a 
distance  ahead  of  the  engine  that  it  was  impossible  to  stop  the  train  be- 
fore striking  him,  and  where  the  engineer's  testimony  was  uncontradicted, 
except  by  evidence  which  at  most  could  no  more  than  raise  a  probability 
that  the  child  had  walked  for  some  distance  on  the  track. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  41,  Railroads,  §§ 
1238,  1239.  1359-1361.] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Maine. 

Leroy  L.  Hight  (Clarence  A.  Hight,  on  the  brief),  for  plaintiff  in 
error. 

Henry  W.  Oakes  (Oakes,  Pulsifer  &  Ludden,  on  the  brief),  for  de- 
fendant in  error. 

Before  COLT,  PUTNAM,  and  LOWELL,  Circuit  Judges. 

LOWELL,  Circuit  Judge.  Ernest  Flagg,  the  plaintiff's  intestate,  a 
child  five  years  old,  was  struck  by  the  defendant's  engine,  and  died,  as 
will  hereinafter  be  set  out  more  fully.  In  so  far  as  the  suffering  caused 
him  by  the  injury  complained  of  gave  a  right  of  action  to  the  child  in 
his  lifetime,  this  action  survived  to  the  plaintiff,  by  virtue  of  the  stat- 
utes of  Maine,  and  the  plaintiff  thereupon  sued  the  defendant  at  law, 
and  recovered  judgment  upon  the  verdict  of  a  jury.  At  the  trial  the 
defendant  seasonably  moved  the  Circuit  Court  to  direct  a  verdict  in 
its  favor,  and  it  duly  excepted  to  the  court's  refusal.  The  motion  was 
urged  upon  two  grounds,  which  sufficiently  appear  from  the  record  as 
a  whole. 

1.  That  there  was  no  evidence  of  the  child's  suffering.  The  action 
was  based  upon  a  right  recognized  by  the  common  law,  apart  from  stat- 
ute. The  plaintiff's  right,  thus  sued  on,  gave  him  damages  only  for  the 
suffering  of  his  intestate,  not  for  his  intestate's  death.  If  the  child  did 
not  suffer,  his  administrator  cannot  recover  in  this  action.  The  de- 
fendant's engine  struck  the  child's  forehead,  so  as  to  break  in  the  skull 
and  to  force  back  the  top  of  it,  exposing  and  crushing  parts  of  the 
brain.  The  child  breathed  for  three-quarters  of  an  hour.  As  evidence 
of  his  suffering  during  this  time,  the  plaintiff  relied  upon  his  moans,  the 
motions  of  his  lips,  and  certain  sounds  which  his  father  took  to  be  the 
words  "Papa"  and  "Mamma."  The  child  was  congenitally  deaf,  and 
therefore  almost  dumb.  Momentary  consciousness  of  suffering,  inci- 
dental to  death,  and  at  law  inseparable  from  it,  may  not  be  excluded  by 
this  evidence ;  but  we  hold  that  the  plaintiff  offered  no  proof  of  that 
suffering,  for  which  alone  the  law  in  its  practical  administration  can 
award  damages.  The  Corsair,  146  U.  S.  336,  348, 12  Sup.  Ct.  949,  36 
L.  Ed.  727.  It  follows  that  the  learned  judge  below  erred  in  refusing 
to  direct  a  verdict  for  the  defendant. 
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2.  As  additional  evidence  of  the  child's  suffering  may  be  introduced 
at  the  next  trial,  we  are  obliged  to  examine  also  the  other  ground  upon 
which  the  defendant  rested  its  motion  for  a  verdict.  It  contended  that 
there  was  no  evidence  of  the  negligence  of  its  engineer,  the  defendant's 
servant  alleged  to  be  in  fault.  When  struck,  the  child  was  a  trespasser 
upon  the  railroad  track.  As  to  him,  the  engineer  was  required  only  to 
refrain  from  willful  or  wanton  injury.  The  engineer  testified  that  the 
child  sprang  upon  the  track  when  the  train  was  but  15  or  20  rods  away. 
To  stop  the  train  within  that  distance  was  impossible.  There  was  evi- 
dence that  the  child  was  seen  walking  down  the  track  just  before  the 
engine  struck  him.  The  plaintiff  contended  that  the  jury  might  infer 
the  child's  longer  presence  on  the  track  from  the  fact  that  the  private 
way,  by  which  the  child  probably  entered  the  railroad  location,  crossed 
it  78  feet  from  the  place  of  the  accident,  and  so  that  the  child  had  prob- 
ably walked  along  the  track  for  that  distance.  As  the  track  was 
straight,  and  the  view  unobstructed,  the  plaintiff  further  contended 
that  the  engineer  must  have  seen  him  for  some  time  before  the  accident, 
and  therefore  must  have  run  over  him  recklessly.  But  to  rely  upon 
these  mere  probabilities  is  to  disregard  direct  evidence  for  conjecture. 
The  probabilities  are  too  slight  to  warrant  a  verdict  for  the  plaintiff. 
The  circumstances  of  the  case  are  too  little  known.  There  is  no  evi- 
dence in  the  record  to  show  that  the  engineer  saw  the  child  while  it  was 
possible  to  stop  the  train.  Unless  he  did,  the  defendant  corporation 
was  not  at  fault  toward  a  trespasser.  On  this  ground,  also,  the  jury 
should  have  been  directed  to  return  a  verdict  for  the  defendant. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the  case  is  re- 
manded to  that  court,  with  directions  to  set  aside  the  verdict  and  for 
further  proceedings  not  inconsistent  with  this  opinion ;  and  the  plaintiff 
m  error  recovers  its  costs  of  appeal. 


(156  Fed.  456.) 
SAN  JOSB-LOS  GATOS  INTERURBAN  RT.  00.  v.  SAN  JOSE  RT.  CO. 

(Circuit  Court  of  Appeals,  Ninth  Circuit.    October  14.  1907.) 

No.  1,446. 

L  OotTBTS— Federal  Courts— Construction  op  State  Statutes. 

The  construction  of  a  statute  of  a  state  by  its  highest  court  will  be 
followed  by  the  federal  courts;  but,  where  such  highest  court  is  com- 
posed of  a  number  of  Judges,  a  construction  placed  upon  a  statute  by  the 
opinion  of  one  judge  which  is  not  concurred  In  by  a  majority  is  not  so 
binding,  but  leaves  the  question  to  be  determined  Independently  by  a 
federal  court 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig.  vol.  13,  Courts,  §  967. 

State  laws  as  rules  of  decision  in  federal  courts,  see  notes  to  Wilson  v. 
Perrln,  U  O.  0.  A.  71 ;  Hill  v.  Hite,  29  C.  C.  A.  553.] 

2.  Municipal  Corporations— Grant  op  Street  Railroad  Franchise— Cali- 
fornia Statute. 

Civ.  Code  Cal.  §  499,  provides  that  **two  lines  of  street  railway,  operat- 
ed under  different  managements,  may  be  permitted  to  use  the  same  street 
each  paying  an  equal  portion  for  the  construction  of  the  tracks  and  ap- 
purtenances used  by  said  railways  Jointly ;  but  in  no  case  must  two  lines 
of  street  railway,  operated  under  different  managements,  occupy  and 
use  the  same  street  or  tracks  for  a  distance  of  more  than  five  blocks 
consecutively."    Helc^  that  such  provision  does  not  deprive  the  municipal 
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antborities  of  a  city  of  power  to  grant  to  two  railways,  having  trades 
of  different  widtli,  the  right  to  operate  their  cars  on  the  same  street 
for  a  distance  not  exceeding  five  blocks,  each  occupying  the  middle  of 
the  street,  and  each  paying  an  equal  portion  of  the  cost  of  paving  be- 
tween and  beside  the  tracks  as  required  by  section  498. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  voL  36,  Municipal  Cor- 
porations, S  1465.] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  North- 
em  District  of  California. 

Louis  Oneal  and  Owen  D^  Richardson,  for  appellant. 
Goodfellow  &  Eells  and  S.  F.  Leib,  for  appellee. 

Before  GILBERT,  Circuit  Judge,  and  DE  HAVEN  and  HUNT, 
District  Judges. 

DE  HAVEN,  District  Judge.  This  is  a  suit  in  equity  to  obtain 
a  decree  enjoining  the  defendant  from  constructing  a  street  railroad 
upon  a  portion  of  San  Fernando  street,  in  the  city  of  San  Jose.  The 
Circuit  Court  granted  an  injunction  pendente  lite;  and  from  this  order 
the  defendant  appeals.  The  plaintiff  was  at  the  date  of  the  commence- 
ment of  the  action  operating  a  single  track  narrow-g^e  electric  street 
railroad  within  the  city  of  San  Jose,  under  a  franchise  granted  in  the 
year  1891,  and  expiring  in  the  year  1936.  The  track  of  plaintiff's 
road  is  in  the  center  of  the  street,  and  the  distance  between  the  rails  is 
three  feet.  Defendant  on  March  6,  1905,  obtained  from  the  municipal 
authorities  of  the  city  of  San  Jose^a  franchise  to  construct  and  operate 
a  single  track  broad-gage  electric  railroad  along  certain  streets  of  that 
city,  including  two  blodcs  of  San  Fernando  street,  occupied  by  plain- 
tiff's road.  The  bill  of  complaint  alleges  that,  by  the  terms  of  the 
franchise  under  which  defendant  proposes  to  construct  and  operate  its 
railroad,  the  tracks  of  such  railroad  are  "required  to  be  as  nearly  as 
possible  in  the  middle  of  the  street,  and  the  defendant  is  now  proceed- 
ing to  lay  and  construct  the  same  in  accordance  therewith;  the  dis- 
tance between  defendant's  rails  being  four  (4)  feet,  eight  and  one-half 
(Sy2)  inches ;  the  same  being  parallel  with  your  orator's  rails ;  each  of 
the  defendant's  rails  being  outside  of  or  further  from  the  center  of 
the  street  than  each  of  your  orator's  rails."  The  bill  then  alleges  that 
the  operation  by  defendant  of  its  cars  will  interfere  with  and  prevent  in 
a  great  measure,  the  operation  by  plaintiff  of  its  railroad  and  cars,  and 
will  deprive  it  of  the  rights  and  privileges  to  which  it  is  entitled  by  its 
franchise. 

There  is  only  one  question  presented  by  this  appeal,  and  that  relates 
to  the  validity  of  defendant's  franchise;  plaintiff  contending,  in  sup- 
port of  the  order  appealed  from,  that  under  section  499  of  the  Civil 
Code  of  California  the  city  of  San  Jose  was  without  authority  to  grant 
the  right  to  construct  and  maintain  a  broad-gage  railroad  along  that 
portion  of  San  Fernando  street  already  occupied  by  the  plaintiff's 
narrow-gage  railroad  under  its  prior  franchise,  and  that  by  reason  of 
this  want  of  power  in  the  city  the  franchise  under  which  defendant 
seeks  to  construct  its  road  is  void.  The  section  of  the  Civil  Code  re- 
ferred to  is  as  follows: 
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"Sec.  49&.  Two  lines  of  street  railway,  operated  under  different  manage- 
ments, may  be  permitted  to  nse  the  same  street,  each  paying  an  equal  portion 
for  the  construction  of  the  tracks  and  appurtenances  used  by  said  railways 
Jointly;  but  in  no  case  must  two  lines  of  street  railway,  operated  under 
different  managements,  occupy  and  U8<g  the  same  street  or  tradoi  for  a  dis- 
tance of  more  than  five  blocks  consecutively." 

The  allegations  of  the  bill  of  complaint  show  that  defendant  by  its 
franchise  is  given  the  right  to  lay  the  rails  of  its  road  parallel  with 
those  of  plaintiff's  road,  and,  by  reason  of  the  greater  width  of  de- 
fendant's road,  it  will  when  constructed  occupy  the  same  portion  of  the 
street  now  occupied  by  plaintiff's  road  and  an  additional  space  of  10.25 
inches  on  each  side  of  it.. 

The  contention  of  the  plaintiff  is  that  under  the  section  of  the  Civil 
Code  of  California,  just  quoted,  the  municipal  authorities  of  a  city 
or  town  cannot  grant  to  two  lines  of  street  railway,  operated  under 
different  managements,  the  right  to  use  any  portion  of  the  same  street, 
except  upon  condition  that  both  of  them  use  the  same  track  and  rails, 
and  where,  as  in  the  case  here,  the  road  operating  under  the  prior 
franchise  is  of  narrow-gage  construction,  the  city  is  without  authority 
to  permit  a  broad-gage  railroad  to  be  constructed  along  any  portion 
of  the  same  street,  because  the  cars  of  the  two  roads  could  not  be 
operated  upon  the  same  rails,  and  Omnibus  R.  R.  Co.  v.  Baldwin,  57 
C^.  160,  is  cited  as  a  controlling  authority  in  support  of  plaintiff's 
position.  The  principal  opinion  in  that  case  was  delivered  by  Mr. 
Justice  Sharpstein,  and,  speaking  of  section  499  of  the  Civil  Code  of 
California,  which,  so  far  as  relates  to  the  present  question,  was  sub- 
stantially the  same  then  as  above  quoted,  he  said : 

'The  first  clause  of  this  section  clearly  means  that  a  right  to  use  the 
same  street  cannot  be  granted  to  more  than  two  corporations  in  any  case,  and, 
if  granted  to  two,  it  must  be  up<«  the  condition  that  both  use  the  same 
tra(±,  and  that  each  pay  an  equal  portion  of  the  cost  of  constructing  it" 

This  language  certainly  supports  the  contention  of  plaintiff,  but  it 
was  not  concurred  in  by  a  majority  of  the  court.  The  court  was  then 
composed  of  seven  members,  and  all  of  them  participated  in  the  deci- 
sion of  that  case,  and  it  appears  from  the  case  as  reported  that  only 
two  judges  concurred  in  the  view  thus  expressed  by  Mr.  Justice  Sharp- 
stein, and  another,  while  concurring  specially  in  the  judgment  upon 
a  particular  ground  stated  by  him,  added : 

**!  do  not,  however,  concur  in  full  in  the  construction,  placed  by  my  as- 
sociates upon  section  499  of  the  Civil  Code." 

The  remaining  three  judges  dissented  from  the  judgment,  without 
expressing  any  opinion  whatever  as  to  the  proper  construction  of  the 
section  referred  to. 

It  is  well  settled  that  the  construction  of  a  statute  of  the  state  by 
its  highest  court  will  be  followed  by  the  federal  courts.  Olcott  v.  Su- 
pervisors Fond  du  Lac  County,  16  Wall.  678,  689,  21  L.  Ed.  382 ;  Fair- 
field v.  County  of  Gallatin,  100  U.  S.  47,  25  L.  Ed.  544;  Louisville, 
etc,  Railway  Co.  v.  Mississippi,  133  U.  S.  587,  591,  10  Sup.  Ct.  348, 
33  L.  Ed.  784 ;  McElvaine  v.  Brush,  142  U.  S.  155,  160,  12  Sup.  Ct. 
156,  35  L.  Ed.  971.  But  we  do  not  think,  in  view  of  the  fact  that 
the  opinion  of  Mr.  Justice  Sharpstein,  above  quoted,  was  not  concur- 
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red  in  by  a  majority  of  the  court,  that  Omnibus  R.  R.  Co.  v.  Baldwin, 
57  Cal.  160,  can  be  considered  as  having  settled  the  construction  of 
section  499  of  the  Civil  Code  of  California,  in  accordance  with  the 
contention  of  plaintiff;  and,  as  the  question  does  not  seem  to  have  been 
passed  upon  by  the  Supreme  Court  of  the  state  in  any  other  case, 
we  must  be  governed  by  our  own  interpretation  of  the  statute,  and  in 
our  opinion  the  most  reasonable  construction  of  the  section  under 
consideration  is  that  it,  in  effect,  declares  that  two  lines  of  street  rail- 
way, operated  under  different  managements,  may  be  permitted  by  the 
municipal  authorities  to  use  the  same  street  (for  a  distance  of  not  more 
than  five  consecutive  blocks),  each  paying  an  equal  portion  for  the  con- 
struction of  such  tracks  and  appurtenances  as  are  used  by  them  jointly. 
The  main  purpose  of  the  section  is  to  protect  the  public  from  the 
inconvenience  which  would  result  if  more  than  two  railways  under 
different  managements  were  permitted  to  use  the  same  street,  or  if 
two  railways  under  different  managements  were  permitted  to  use  the 
same  street  for  a  distance  of  more  than  five  consecutive  blocks,  and, 
as  the  city  or  town  is  authorized  to  g^ant  to  two  independent  railways 
the  right  to  use  the  same  street  to  the  extent  named,  provision  is  made 
for  an  equitable  distribution  of  the  cost  of  constructing  such  tracks 
and  appurtenances,  as  are  used  by  them  jointly.  Section  498  of  the 
Civil  Code  of  California  provides  that,  in  granting  the  right  of  way 
to  street  railway  corporations,  the  city  or  town  authorities  must  re- 
quire from  them  a  strict  compliance  with  the  following  conditions : 

"(1)  To  construct  their  tracks  on  those  portions  of  streets  designated  in  the 
ordinance  granting  the  right,  which  must  be,  as  nearly  as  possible,  in  the  mid- 
dle thereof. 

*'(2)  To  plank,  pave,  or  macadamize  the  entire  length  of  the  street,  used 
by  their  track,  between  the  rails,  and  for  two  feet  on  each  side  thereof,  and 
between  the  tracks,  if  there  be  more  than  one,  and  to  keep  the  same  constant- 
ly in  repair,  flush  with  the  street,  and  with  good  crossings. 

**(3)  That  the  tracks  must  not  be  more  than  flve  feet  wide  within  the  rails, 
and  must  have  a  space  between  them  sufficient  to  allow  the  cars  to  pass  each 
other  freely." 

It  will  thus  be  seen  that  when  the  right  to  lay  rails  in  a  street  is  given 
to  two  roads,  both  narrow  or  both  standard  broad  gage,  they  must  frcxn 
necessity  occupy  precisely  the  same  part  of  the  street,  and  consequently 
use  the  same  track  and  rails,  and  in  that  case  each  must  pay  an  equal 
portion  of  the  cost  of  constructing  the  tracks  and  appurtenances  used 
by  them  jointly,  as  provided  in  section  499.  So,  also,  when  one  is  a 
narrow  and  the  other  broad  gage,  both  must  from  necessity  make  a 
joint  use  of  the  portion  of  the  street  occupied  by  the  road  having  the 
narrower  width,  and,  by  the  terms  of  the  same  section,  the  cost  of 
constructing  that  portion  of  the  roadbed  occupied  by  both  must  be 
borne  by  each  jointly,  but  the  clause  requiring  each  of  the  roads  to  pay 
"an  equal  portion  for  the  construction  of  the  tracks  and  appurtenances 
used  by  said  railways  jointly"  was  not  intended  to  deprive  the  munici- 
pal authorities  of  the  power  to  grant  to  two  railways  having  tracks 
of  different  width  the  right  to  operate  their  cars  upon  the  same  street 
This  provision  of  the  statute  does  not  concern  the  public,  but  defines 
the  rights  and  obligations  of  the  railroad  companies,  in  the  matter  of 
which  it  speaks. 
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It  is  not  claimed  that  the  operation  of  defendant's  broad-gage  road 
in  the  manner  proposed  by  it  would  inconvenience  the  plaintiff's  road 
to  any  greater  extent  than  would  a  narrow-gage  road  operating  its 
cars  on  plaintiff's  track,  but  it  is  said  that  narrow  and  broad  gage  rail- 
ways running  over  the  same  street  would,  by  reason  of  the  additional 
rails  required  for  their  use,  obstruct  the  use  of  the  street  for  other 
purposes  than  those  of  railway  traffic,  but  the  inconvenience  to  the 
public  from  this  cause  would  not  be  great  where  the  rails  are  laid 
flush  with  the  surface  of  the  street,  as  the  law  requires ;  and,  were  it 
otherwise,  the  fact  would  not  justify  the  court  in  reading  into  the 
statute  a  provision  not  found  therein,  denying  to  municipal  authori- 
ties the  power  to  g^ant  to  such  differently  constructed  roads  the  right 
to  use  the  same  street  for  a  distance  of  not  more  than  five  consecutive 
blocks. 

The  order  is  reversed. 


aoo  Tea.  45a) 

COLUMBIA  BOX  &  LUMBER  CO.  v.  DROWN. 

(Circuit  Court  of  Appeais,  Ninth  Circuit    October  14,  1907.) 

No.  1,428. 

1.  Neoliqence— Dangebous  Machinery— Action  fob  Injubt. 

Plaintiff  was  working  for  a  contractor  who  was  installing  a  sprinkler 
system  in  defendant's  milU  and  while  be  was  making  a  pipe  connection, 
standing  with  one  foot  on  a  ladder  and  the  other  against  a  post,  astride 
a  revolying  shaft,  his  clothing  was  caught  by  a  set  screw  which  pro- 
jected from  a  safety  collar  on  the  shaft,  and  he  was  thrown  to  the  floor 
and  injured.  It  was  shown  that,  by  erecting  a  platform  on  which  to 
stand,  plaintiff  could  have  done  the  work  in  safety,  and  also  that  the 
shaft  would  have  been  stopped  if  required.  There  was  also  testimony 
that  the  purpose  of  the  safety  collar  was  to  protect  a  person  working 
near  from  coming  in  contact  with  the  set  screw,  and  that,  if  the  latter 
was  properly  adjusted  to  the  collar,  there  was  no  danger  from  it;  also 
that,  while  plaintiff  saw  the  collar  and  knew  that  it  contained  a  set  screw, 
he  did  not  know  that  the  latter  projected.  Held,  that  upon  such  evidence 
the  questions  of  defendant's  n^ligence,  plaintiff's  contributory  negli- 
gence, and  his  assumption  of  the  risk  were  all  properly  submitted  to  the 
jury. 

[Ed.  Note.— For  cases  in  potot,  see  Cent  Dig.  vol.  37,  Negligence,  §  279.] 

2L  Same— W^N  Qxtestion  fob  Jubt. 

Where  reasonable  m&a.  might  draw  different  conclusions  from  the  un- 
disputed evidence,  the  question  of  negligence  or  contributory  negligence 
is  one  of  fact  for  the  jury. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  87,  Negligence,  §§ 
290,  291,  295.] 

3.  Appeal  and  Bbbob— Review— Habmless  Bbbob— Admission  of  E3videnoe. 
ESrror  in  permitting  a  witness  to  state  a  conclusion  is  without  prejudice 
where  he  had  previously  stated  the  facts  on  which  it  was  based. 

[Ed.  Note. — ^For  cases  hi  point,  see  Cent  Dig.  vol.  3,  Appeal  and  Error, 
§  4162.] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
Division  of  the  Western  District  of  Washington. 
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John  T.  Welch,  Martin  C.  Welch,  and  Frank  H.  Kelley,  for  plaintiff 
in  error. 

Boyle  &  Warburton,  Richard  W.  Ruffin,  and  E.  B.  Brockway,  for 
defendant  in  error. 

Before  GILBERT,  Circuit  Judge,  and  DE  HAVEN  and  HUNT, 
District  Judges. 

DE  HAVEN,  District  Judge.  This  action  was  brought  by  the  plain- 
tiff to  recover  damages  alleged  to  have  been  sustained  by  him  while 
working  in  a  mill  operated  by  the  defendant.  The  complaint  alleges 
that  plaintiff  was  in  the  mill  by  invitation  of  the  defendant,  in  the 
performance  of  certain  work  which  defendant  was  having  done,  and 
that  the  place  where  plaintiff  was  working  was  unsafe  and  dangerous 
by  reason  of  a  set  screw  which  projected  from  a  safety  collar  upon  a 
revolving  shaft.  The  answer  denies  that  the  place  where  plaintiff 
worked  was  rendered  unsafe  or  dangerous  by  reason  of  the  set  screw 
referred  to  in  the  complaint,  and  alleges,  first,  that  plaintiff  was  in- 
jured by  reason  of  his  own  carelessness,  and,  as  a  further  defense^ 
that  he  knew  of  the  location  and  character  of  the  set  screw,  and  could 
have  chosen  a  place  to  do  his  work  where  he  would  not  have  been  in 
any  danger  of  coming  in  contact  with  it,  and  that,  with  full  knowl- 
edge and  appreciation  of  the  danger  incident  thereto,  the  plaintiff  as- 
sumed the  risk  of  working  in  the  place  where  he  was  injured.  When 
the  evidence  was  closed,  the  defendant  moved  the  court  to  direct  the 
jury  to  find  a  verdict  in  its  favor.  The  motion  was  denied,  and  the 
case  submitted  to  the  jury,  which  returned  a  verdict  for  the  plaintiff 
for  $3,500,  and  judgment  was  thereupon  rendered  in  his  favor  for  that 
sum.    The  case  is  brought  here  by  the  defendant  upon  writ  of  error. 

It  appears  from  the  evidence  that,  at  the  time  the  injury  was  re- 
ceived by  plaintiff,  he  was  working  for  one  Wellington,  who  was  in- 
stalling a  sprinkler  system  in  the  defendant's  mill,  as  an  independent 
contractor.  The  plaintiff  had  had  experience  in  installing  similar  plants 
in  mills,  and  knew  the  ordinary  dangers  attendant  upon  working  near 
machinery  while  in  motion;  and  had  been  engaged  in  this  work  in 
defendant's  mill  for  two  months  prior  to  the  accident.  The  mill  was 
in  operation,  and  the  plaintiff  was  in  the  act  of  changing  a  riser  pipe 
which  ran  through  the  second  floor  of  the  mill.  This  pipe  was  to  con- 
nect at  right  angles  with  the  main  line  of  pipe,  and  7^^  feet  above 
the  lower  floor  there  was  a  shaft  which  served  to  operate  a  waste  con- 
veyor, which  could  have  been  stopped  without  interfering  materially 
with  the  operation  of  the  mill.  While  engaged  in  changing  the  riser 
pipe,  the  plaintiff  came  in  contact  with  a  set  screw  which  projected 
from  one-fourth  to  five-eighths  of  and  inch  from  the  safety  collar 
on  the  shaft  just  referred  to.  The  plaintiff  had  observed  the  safety 
collar,  and  knew  that  it  contained  a  set  screw,  but  did  not  know  that  it 
projected  from  the  safety  collar,  and  the  plaintiff  testified  that  the 
purpose  of  a  safety  collar  is  to  protect  a  person  while  working  near 
a  set  screw  from  coming  in  contact  with  it,  and  that,  when  the  set 
screw  is  properly  adjusted  to  a  safety  collar,  there  is  no  danger  in 
working  close  to  it     In  attempting  to  put  the  riser  pipe  in  position,. 
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plaintiff  placed  a  ladder  against  the  main  line  of  pipe,  with  brads  in 
Ae  foot  to  hold  it  from  slipping.  He  then  mounted  the  ladder  and 
stood  thereon  with  one  foot,  the  other  braced  against  a  post  nearby, 
the  revolving  shaft  between  his  legs,  and  the  safety  collar  with  its 
set  screw  behind  him.  He  then  applied  a  pair  of  tongs  and  a  wrench 
to  the  riser  pipe,  to  get  it  in  place,  and,  while  in  the  position  described, 
in  making  turns  with  the  wrench,  one  leg  of  his  trousers  caught  on 
the  set  screw,  and  he  was  thrown  to  the  floor  and  received  flie  in- 
juries of  which  he  complains.  The  accident  happened  in  the  morning, 
and  the  place  where  plaintiff  was  working  was  sufficiently  lighted. 
Wellington  and  his  employes,  of  whom  the  plaintiff  was  one,  furnish- 
ed their  own  tools,  chose  for  themselves  the  time  and  manner  in 
which  the  installation  work  should  be  done,  and  plaintiff  knew  the 
machinery  would  be  stopped  at  any  time  in  order  to  facilitate  the  work 
of  installation,  if  such  action  were  requested.  There  was  also  evi- 
dence tending  to  show  that  the  way  in  which  plaintiff  attempted  to  do 
the  work  in  which  he  was  engaged  was  not  safe;  that  by  erecting  a 
suitable  platform  on  which  to  stand  instead  of  using  a  ladder  plaintiff 
could  have  performed  his  work  with  safety,  and  also  that  he  could 
have  put  the  riser  pipe  in  position  by  working  on  the  farther  side  of 
the  main  line  of  pipe,  without  danger  of  being  caught  by  the  set  screw. 
There  was  also  evidence  tending  to  show  that  the  set  screw  could  be 
easily  seen  when  the  shaft  was  revolving;  and  there  was  some  evi- 
dence to  the  effect  that  there  is  but  little  danger  in  working  about  a 
set  screw,  if  its  head  is  sunk  into  a  safety  collar,  and  that  it  was  not 
necessary  for  the  plaintiff  to  put  up  staging  for  the  purpose  of  in- 
stalling the  riser  pipe. 

1.  The  refusal  of  the  court  to  direct  the  jury  to  return  a  verdict 
for  the  defendant  is  assigned  as  error,  and,  in  support  of  this  assign- 
ment, it  is  argued  here  3iat  the  evidence  does  not  show  that  plaintiff 
in  error  was  guilty  of  negligence  in  permitting  the  projecting  set 
screw  on  the  shaft,  where  plaintiff  was  injured;  second,  that  it  ap- 
pears from  the  evidence  that  plaintiff  was  guilty  of  contributory  neg- 
ligence in  attempting  to  place  the  riser  pipe  in  place  while  the  shaft 
was  in  motion,  and  without  erecting  a  platform  upon  which  to  stand 
when  working;  third,  that  the  danger  of  coming  in  contact  with  the 
revolving  shaft,  in  adjusting  the  riser  pipe  in  the  manner  attempted 
by  plaintiff,  was  open  and  apparent  to  any  person,  and,  in  choosing  to 
work  close  to  the  shaft  while  it  was  in  motion,  the  plaintiff  must  be 
held  to  have  assumed  the  risk  of  the  danger  attending  such  work. 
These  contentions  have  been  very  strongly  urged  by  counsel  for  the 
plaintiff  in  error,  but  in  our  opinion  all  of  them,  in  view  of  the  evi- 
dence above  stated,  were  properly  submitted  to  ttie  jury  for  decision. 
The  rule  is: 

"When  the  evidence  is  canfllcting,  or  when  reasonable  men  might  differ  as 
to  the  inferences  which  ought  to  be  drawn  from  the  undisputed  evidence, 
the  question  of  negligence  or  contributory  negligence  is  not  one  of  law,  but 
of  fact**     Davies  v.  Oceanic  Steamship  CJo.,  89  Cal.  286,  26  Pac.  827. 

And  in  section  53,  Shearman  &  Redfield  on  the  Law  of  Negligence, 
it  is  said: 
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**There  are  no  abstract  rules  defining  so  clearly  the  duties  of  men,  under 
all  circumstances,  that  the  court  can  state  them  without  passing  upon  any 
question  of  fact  The  extent  of  the  defendant's  duty  is  to  be  determined 
by  a  consideration  of  all  of  the  surrounding  circumstances.  The  law  im- 
poses duties  upon  men  according  to  the  circumstances  In  which  they  are  called 
to  act  And,  although  the  law  defines  that  duty,  the  question  whether  the 
circumstances  exist  which  impose  that  duty  upon  a  particular  person  is 
one  of  fact  In  very  many  cases  the  law  gives  no  better  definition  of  negli- 
gence than  the  want  of  such  care  as  men  of  ordinary  prudence  or  good  men 
of  business  would  use  under  similar  circumstances." 

Negligence  is  defined  in  Cooley  on  Torts,  p.  630,  as : 
•*The  failure  to  observe,  for  the  protection  of  the  Interests  of  another  per- 
son, that  d^ree  of  care,  precaution,  and  vigilance  which  the  circumstances 
justly  demand,  whereby  such  other  suffers  Injury." 

In  considering  whether  the  evidence  was  sufficient  to  warrant  the 
court  in  submitting  to  the  jury  the  question  of  defendant's  alleged  neg- 
ligence, it  must  be  remembered  that  plaintiff  was  in  defendant's  mill 
by  its  invitation  and  for  its  benefit,  and,  this  being  so,  the  defendant 
owed  to  the  plaintiff  the  duty  of  providing  a  reasonably  safe  place 
for  him  to  work ;  the  duty  of  not  negligently  exposing  him  to  a  danger 
which  was  not  apparent,  and  which  therefore  ordinary  care  would  not 
require  him  to  g^ard  against.  There  are  cases,  it  is  true,  in  which  it 
has  been  held  as  matter  of  law  that  it  is  not  negligence  for  a  master  to 
have  in  his  mill  or  factory  an  unguarded  set  screw.  Hale  v.  Cheney, 
159  Mass.  268,  34  N.  E.  255 ;  Rooney  v.  Sewall  &  Day  Cordage  Co., 
161  Mass.  153,  36  N.  E.  789 ;  Keats  v.  National  Heeling  Mach.  Co., 
65  Fed.  940,  13  C.  C.  A.  221;  Goodnow  v.  Walpole  Emery  Mills, 
146  Mass.  261,  15  N.  E.  576 ;  Dillon  v.  National  Coal  Tar  Co.,  181 
N.  Y.  215,  73  N.  E.  978 ;  Ford  v.  Mt.  Tom  Sulphate  Pulp  Co..  172 
Mass.  544,  52  N.  E.  1065,  48  L.  R.  A.  96.  But  we  think  the  better 
rule  is  that  the  question  whether  there  is  or  is  not  negligence  in 
the  maintenance  of  such  a  screw,  or  in  allowing  dangerous  machinery 
to  remain  unguarded,  is  one  of  fact  to  be  determined  by  the  jury;  ex- 
cept when,  upon  the  case  presented,  it  is  seen  that  by  reason  of  the 
particular  location  of  the  projecting  screw,  or  unguarded  machinery, 
with  reference  to  the  place  where  the  duties  of  the  plaintiflf  required 
him  to  be,  but  one  conclusion  could  be  reached  by  reasonable  men 
as  to  the  fact,  then  the  court  may  take  the  question  from  the  jury 
and  determine  it  as  matter  of  law.  Powalske  v.  Cream  City  Brick  Co., 
110  Wis.  461,  86  N.  W.  153;  Homestake  Min.  Co.  v.  Fullerton,  69 
Fed.  923,  16  C.  C.  A.  545;  Pruke  v.  South  Park  Foundry  Mach.  Co., 
68  Minn.  305,  71  N.  W.  276;  Glens  Falls  Portland  Cement  Co.  v. 
Travellers'  Insurance  Co.,  162  N.  Y.  399,  56  N.  E.  897;  Guinard  v. 
Knapp-Stout  &  Co.  Company,  95  Wis.  482,  70  N.  W.  671. 

Now,  the  fact  appearing  in  the  case  before  us  that  the  screw  was 
so  far  above  the  floor  as  not  to  endanger  employes  of  defendant  when 
attending  to  their  ordinary  duties  in  the  mill  is  not  conclusive  upon 
the  question  of  defendant's  alleged  negligence,  because  plaintiff's  duty 
required  him  to  work  near  the  projecting  set  screw,  and,  if  it  be  true, 
as  testified  to  by  some  of  the  witnesses,  that  he  would  have  been  in  no 
u^u^  ^f  ^t  ^»ad  been  protected,  then  it  certainly  was  a  question  of  fact 
whether  in  the  exercise  of  ordinary  care  the  defendant  ought  not  to 
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have  so  protected  the  screw  that  one  whose  duties  required  him  to  work 
near  it  would  not,  if  himself  exercising  proper  care,  have  come  in 
contact  with  it.  Was  the  danger  of  such  contact  one  so  remote  that 
a  reasonably  prudent  man  would  not  have  thought  it  necessary  to 
guard  against  it?    This  was  a  pure  question  of  fact  for  the  jury. 

And  so  upon  the  question  of  plaintiff's  alleged  contributory  negli- 
gence. Assuming  the  plaintiff's  evidence  to  be  true  that  he  did  not 
know  of  the  presence  of  the  projecting  screw,  that  he  did  not  think 
it  projected,  because  of  the  safety  collar  on  the  shaft,  that  the  man- 
ner in  which  he  was  working  was  not  dangerous,  if  the  screw  had 
been  properly  set  in  the  safety  collar,  then  certainly  it  cannot  be  held 
as  matter  of  law  that  he  was  negligent  in  working  in  the  way  he 
did,  without  taking  other  precautions  against  accident.  Some  men 
might  conclude  that  he  ought  to  have  erected  a  platform  or  caused 
the  mill  to  have  been  stopped  while  he  was  engaged  in  putting  the  riser 
pipe  in  position,  and  it  may  be  conceded  that  a  very  careful  man  would 
have  done  so;  but  it  was  peculiarly  a  question  for  the  jury  to  say 
whether  a  man  of  ordinary  prudence  would  under  the  circumstances 
testified  to  by  plaintiff,  or  in  view  of  the  conditions  as  they  appeared  to 
him,  have  deemed  it  necessary  for  his  safety  that  the  mill  should  be 
stopped,  or  that  a  platform  should  be  constructed  upon  which  he  could 
stand  while  endeavoring  to  put  the  pipe  in  place.  Nor  can  it  be  said 
that  the  plaintiff  voluntarily  assumed  the  risk  of  the  injury  he  sustained, 
tmless  he  knew,  or  by  the  exercise  of  reasonable  care  might  have 
known,  of  the  existence  of  the  projecting  screw,  and  whether  he  did 
know,  or  ought  to  have  had  this  knowledge,  was  a  question  of  fact 
upon  the  evidence,  and  properly  submitted  to  the  jury. 

2.  The  plaintiff,  when  under  examination  as  a  witness,  was  asked 
the  following  question : 

"If  one  obeeryed  a  safety  collar  on  a  revolving  shaft,  state  whether  or  not 
he  would  have  a  right  to  assume  that  the  safety  collar  properly  protected 
the  set  screw?" 

This  was  objected  to  "as  leading  and  asking  for  a  conclusion  of 
the  witness,  and  invading  the  province  of  the  jury."  The  objection 
was  overruled,  and  the  question  was  answered  in  the  affirmative.  The 
action  of  the  court  in  overruling  the  objection  to  the  above  question 
is  assigned  as  error.  The  objection  ought  to  have  been  sustained,  but 
it  is  clear  from  the  record  that  the  error  was  without  prejudice  to 
the  defendant.     The  witness  had  theretofore  testified: 

"The  purpose  of  a  safety  collar  Is  to  protect  a  set  screw  from  catching  in 
any  one's  clothing,  or  catching  any  part  of  the  person  working  around  a  place 
of  that  kind.  That  is  where  it  gets  its  name,  safety  collar.  The  purpose 
of  the  safety  collar  is  to  protect  a  party  from  coming  in  contact  with  a  set 
«crew.** 

The  witness  having  thus  testified  concerning  the  office  of  a  safety 
collar,  the  defendant  was  not  prejudiced  by  the  further  statement  of 
the  conclusion  or  opinion  of  the  witness  that  one  acquainted  with 
machinery  and  knowing  the  purpose  of  safety  collars,  seeing  one  on 
a  revolving  shaft,  would  have  the  right  to  assume  that  it  protected  a 
set  screw.  "If  the  statement  of  inference,  conclusion,  or  judgment 
84  0.C.Ji 18 
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is  accompanied  by  an  enumeration  of  the  facts  on  which  it  is  based,  the 
error,  if  any,  is  usually  harmless,  as  the  jury  can  estimate  the  true 
probative  value  of  the  statement."  17  Cyc  60.  In  Langworthy  v. 
Township  of  Green,  88  Mich.  207,  50  N.  W.  130,  in  holding  that  it 
was  not  prejudicial  error  to  permit  a  witness  to  testify  that  he  was 
driving  as  carefully  as  a  man  could  at  the  time  when  he  was  thrown 
from  a  wagon,  the  court  said: 

"The  rule  is  that,  where  the  court  or  Jury  can  make  thetr  own  deducticHis, 
they  shall  not  be  made  by  those  testifying ;  but  where  the  witness  gives  fully 
and  succinctly,  as  in  this  instance,  the  facts  upon  which  he  bases  that  condu- 
slon,  there  is  no  presumption  of  prejudice." 

3.  There  is  no  conflict  between  the  general  verdict  and  the  special 
findings  of  the  jury.  The  finding  that  the  plaintiff  would  not  have 
been  injured,  if  the  shaft  had  not  been  revolving,  is  the  statement  of 
a  self-evident  fact,  but  it  does  not  follow  therefrom  that  the  plaintiff 
failed  to  exercise  ordinary  care  in  attempting  to  adjust  the  riser  pipe 
without  having  the  machinery  stopped;  nor  is  the  other  finding,  that 
the  plaintiff  in  error  would  have  stopped  the  machinery  if  he  had  been 
requested,  equivalent  to  a. finding  that  it  was  not  guilty  of  negligence 
in  permitting  the  screw  to  project  from  the  safety  collar. 

4.  Numerous  errors  are  assigned  in  relation  to  instructions  g^ven, 
and  the  refusal  to  give  certain  instructions  requested.  These  assign- 
ments do  not  require  discussion,  and  it  is  sufficient  to  say,  that  the  case 
was  fully  and  fairly  submitted  to  the  jury  by  the  instructions  given,  and 
no  error  was  conmiitted  by  the  court  in  refusing  to  give  other  instruc- 
tions requested  by  the  defendant. 

Judgment  affirmed. 


056  Fed.  464.) 

GILMORB  v.  McBRIDB. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    October  14,  1907.) 

So,  1,348. 

1.  Writ  op  Ebbob— Review— Vebdiot  of  Jubt. 

On  a  writ  of  error  to  a  federal  court  in  an  action  at  law,  where  the 
evidence  was  conflicting,  the  verdict  is  conclusive  in  the  appellate  court 
on  every  question  of  fact  embraced  within  the  issues  submitted  to  the 
jury. 

[Ed.  Note. — For  cases  hi  point,  see  Cent  Dig.  vol.  8,  Appeal  and  Error, 
§§  3035-3937.1 

2.  Attobney  and  Client—Suit  bt  Attobnet  fob  Sebvices— Notice  of  Lisn 

AS  Admission  of  Value. 

In  an  action  by  an  attorney  to  recover  a  reasonable  fee  for  services 
rendered  in  conducting  an  action,  the  fact  that  plaintiff  filed  a  notice 
claiming  a  lien  in  such  action  is  not  a  conclusive  admission  on  his  part 
that  the  value  of  his  services  did  not  exceed  the  sum  claimed  In  such 
notice,  but  the  question  of  the  weight  to  be  given  to  such  notice  aa  an  ad- 
mission is  one  for  the  exclusive  determination  of  the  Jury  under  all  the 
evidence  in  the  case. 

3.  Same— Evidence  of  Value  of  SEBVicEa— Value  of  Pbopebtt  Involved  m 

Suit. 

In  determining  the  reasonable  value  of  services  rendered  by  an  attoi^ 
ney,  it  is  proper  to  consider  the  value  of  the  property  in  litigaticm,  and 
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where  such  property  consisted  of  aa  interest  in  a  mining  claim  which  was 
recovered  by  the  attorney  for  his  client,  in  a  subsequent  action  by  him  to 
recover  for  his  services,  evid^ice  is  admissible  to  show  the  market  value 
of  such  interest,  not  only  when  recovered,  but  also  up  to  the  time  of  trial, 
if  still  owned  by  defendant,  as  well  as  the  amount  he  has  actually  receiv- 
ed as  his  share  of  the  proceeds  of  the  working  of  the  claim. 

[Ed.  Note.— For  cases  in  point,  see  Cait  Dig.  vol.  5,  Attorney  and 
Client,  §  870.] 
4.  Appeal  and  Ebbob— Review— Habmless  Ebbob. 

Errors  in  permitting  a  witness  to  testify  to  values  without  his  com- 
petency having  been  shown,  and  in  stating  facts  from  hearsay,  were  harm- 
less and  not  ground  for  reversal  of  the  judgment,  where  the  competency  of 
the  witness  was  shown  on  his  cross-examination,  and  the  facts  to  which 
lie  testified  upon  hearsay  were  corroborated  by  the  testimony  of  the  ad- 
verse party. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Second 
Division  of  the  District  of  Alaska. 

A.  G.  McBride  (C.  S.  Johnson  and  A.  J.  Daly,  of  counsel),  for  plain- 
tiff in  error. 

Charles  Page,  Edward  J.  McCutchen,  and  Samuel  Knight,  for  de- 
fendant in  error. 

Before  GILBERT,  Circuit  Judge,  and  DE  HAVEN  and  HUNT, 
District  Judges. 

DE  HAVEN,  District  Judge.  This  was  an  action  at  law  to  recover 
the  value  of  services  alleged  to  have  been  rendered  to  the  defendant  by 
the  plaintiff  as  an  attorney,  in  an  action  brought  by  the  defendant  to  re- 
cover an  undivided  interest  in  a  mining  claim  known  as  the  "Daisy 
Placer  Claim,"  situate  in  Nome  mining  district,  Alaska.  The  com- 
plaint alleges  that  the  reasonable  value  of  the  services  so  rendered  was, 
and  is,  $2,600;  that  $644.75  has  been  paid  on  account  thereof,  leav- 
ing a  balance  of  $1,865.26  due  to  plaintiff. 

The  answer  put  in  issue  the  allegations  of  the  complaint,  and,  in  ad- 
dition thereto,  alleged  that  defendant  did  not  employ  plaintiff  alone  to 
conduct  the  litigation  referred  to  in  the  complaint,  but  employed  the 
firm  of  Davis  &  Gilmore  for  that  purpose ;  that  plaintiff  was  a  member 
of  that  firm ;  that  the  agreement  between  defendant  and  said  firm,  in 
relation  to  such  employment,  was  that  the  firm  was  to  be  paid  a  reason- 
able fee  to  be  fixed  by  the  defendant ;  that  the  amount  of  such  fee  was 
fixed  by  the  defendant  in  the  sum  of  $500;  that  plaintiff  was  paid 
$144.75  in  excess  of  that  amount;  and  defendant  by  way  of  counter- 
claim demanded  a  judgment  against  plaintiff  for  said  sum  of  $144.75. 

The  case  was  tried  by  a  jury,  and  a  verdict  rendered  in  favor  of  the 
plaintiflf  for  the  sum  of  $1,605.25,  and  for  this  amount  and  costs  judg- 
ment was  thereupon  given  in  favor  of  the  plaintiff.  The  cause  is 
brought  here  by  the  defendant  on  writ  of  error. 

1.  It  is  most  earnestly  insisted  by  the  plaintiff  in  error  that  the  ver- 
dict IS  against  the  evidence.    But  the  rule  is : 

TTnleBS  there  Is  an  entire  want  of  evidence  upon  which  to  base  the  verdict 
returned  by  the  Jury,  such  verdict  Is  conclusive  here  as  to  every  fact  em- 
braced within  the  issues  submitted  to  the  jury  for  decision.  This  results  from 
the  well-settled  rule  that  on  a  writ  of  error  the  appellate  court  can  only  con- 
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slder  errors  of  law,  and  that  the  review  under  such  a  writ  does  not  extend  to 
matters  of  fact"    Graham  t.  Earl,  82  Fed.  155.  34  0.  C.  A.  267. 

See,  also,  Zeller's  Lessee  v.  Eckert,  4  How.  289,  11  L.  Ed.  979; 
King  V.  Smith,  110  Fed.  95,  49  C.  C.  A.  46,  54  L.  R.  A.  708 ;  Par- 
sons V.  Bedford,  3  Pet.  433,  7  L.  Ed.  732. 

In  this  case  there  was  a  sharp  conflict  in  the  evidence  as  to  the  terms 
of  the  contract,  under  which  the  plaintiff  rendered  the  services  referred 
to  in  the  complaint,  and  a  like  conflict  upon  the  issue  whether  the 
plaintiff  was  alone  retained  by  the  defendant,  or  whether  the  firm  of 
Davis  &  Gilmore  was  employed,  and  also  as  to  the  reasonable  value 
of  the  services  rendered  by  the  plaintiff. 

The  case,  then,  upon  the  record  before  us,  is  not  one  in  which  there 
is  no  evidence  at  all  to  sustain  the  verdict,  and,  under  the  law  as  above 
stated,  "the  verdict  is  conclusive  here  as  to  every  fact  embraced  within 
the  issues  submitted  to  the  jury  for  decision."  The  case  of  Central 
Railroad  v.  Pettus,  113  U.  S.  116,  5  Sup.  Ct.  387,  28  L.  Ed.  915,  cited 
by  the  plaintiff  in  error,  in  which  the  Supreme  Court  reduced  the 
amount  allowed  by  the  Circuit  Court  to  an  attorney  as  a  fee,  does  not 
sustain  his  contention  that  this  court  may,  upon  its  own  view  of  the 
evidence,  determine  whether  the  fee  allowed  to  tlie  plaintiff  by  the 
verdict  was  a  reasonable  one  or  not,  and  also  whether  the  jury  ought 
not  to  have  found  in  favor  of  the  plaintiff  in  error  upon  the  other 
issues.  The  case  cited  was  an  equitable  action,  and  cases  in  equity  are 
heard  in  the  appellate  court  upon  the  evidence;  but,  in  an  action  at 
law,  the  rule  is  otherwise ;  and  when,  as  here,  the  evidence  is  conflict- 
ing, the  verdict  must  be  accepted  as  a  correct  determination  of  the  is- 
sues of  fact. 

The  fact  that,  after  the  trial  of  the  action  in  which  the  services  here 
sued  for  were  rendered,  the  plaintiff  and  an  attorney  whom  he  had 
employed  to  assist  him  filed  a  notice  claiming  a  lien  in  the  sum  of 
$1,000,  "for  fees  and  services  together  with  expenditures  on  account 
of  costs  and  disbursements,"  made  by  him  in  that  action,  was  not  a  con- 
clusive admission  upon  the  part  of  the  plaintiff  that  the  value  of  his 
services,  and  the  costs  and  disbursements  made  by  him  in  that  action, 
did  not  exceed  the  sum  of  $1,000.  The  question  of  the  weight  to  be 
given  this  notice  as  an  admission  against  the  claim  made  by  tfie  plain- 
tiff in  this  action  was  one  for  the  exclusive  determination  of  the  jury, 
and  to  be  decided  by  them  in  view  of  the  reasons  given  by  the  plain- 
tiff for  filing  said  notice,  and  the  other  evidence  in  the  case;  and,  in 
submitting  that  question,  the  court  properly  instructed  the  jury: 

*'That  the  plaintiff  is  not  limited  In  the  amount  he  may  recover,  if  the  evi- 
dence warrants  a  recovery  for  more,  by  the  amount  set  forth  in  the  scM^alled 
attorney's  lien  filed  by  him,  but  you  must  be  guided  to  a  conclusion  by  what  in 
your  opinion,  from  the  examination  of  all  the  evidence  in  the  case,  including 
the  evidence  of  the  filing  of  the  lien,  is  a  reasonable  and  fair  compensation  for 
the  services  rendered  by  the  plaintiff  for  the  defendant." 

2.  Evidence  of  the  market  value  of  the  Daisy  placer  claim  at  various 

'  times  between  the  date  of  the  commencement  of  the  action  of  McBride 

V.  McCoy  et  al.,  in  the  year  1901,  down  to  the  date  of  the  trial  of  the 

case  at  bar,  was  admitted,  and  also  evidence  in  relation  to  the  value  of 

the  gold  received  by  the  plaintiff  in  error  during  the  same  time,  as  his 
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share  of  the  gold  taken  from  that  mine.  The  admission  of  this  evidence 
is  assigned  as  error,  but  we  think  it  was  relevant  as  bearing  upon  the 
question  of  the  reasonable  value  of  the  plaintiffs  services. 

In  determining  the  reasonable  value  of  services  rendered  by  an  at- 
torney, it  is  certainly  proper  to  consider  the  value  of  the  property  in  lit- 
igation, and  the  consequent  pecuniary  benefit  realized  by  the  dient  as 
the  result  of  the  attorney's  skill  and  labor.  We  do  not  agree  with  the 
plaintiff  in  error  that  such  evidence  should  be  confined  to  the  date  of 
the  rendition  of  the  judgment  in  which  the  property  was  recovered, 
but  the  inquiry  may  take  a  wider  range,  and  include  its  value  at  the 
time  of  the  trial,  if  still  owned  by  the  defendant.  In  other  words,  in 
such  a  case,  the  present  value  of  the  property  recovered  is  not  too  re- 
mote for  the  consideration  of  the  jury.  It  tends  to  show  the  benefit 
which  the  defendant  has  actually  received  as  the  result  of  the  attorney's 
services,  an  inquiry  which  we  think  is  always  open,  so  long  as  the 
amount  of  the  fee  remains  to  be  settled. 

3.  While  giving  his  testimony,  the  plaintiff  was  asked  the  following 
question  by  his  counsel :  "What  was  the  current  value  for  the  Daisy 
claim  for  the  year  1901?"  This  was  objected  to,  upon  the  ground  that 
the  witness  had  not  shown  himself  qualified  to  state.  The  objection 
was  overruled.  Defendant  excepted,  and  witness  answered  that  its 
value  in  1901  was  $100,000 ;  that  he  thought  it  could  have  been  sold 
for  that  sum  easily.  And  in  answer  to  the  question :  "What  has  been 
taken  out  of  the  property  since  that  time,  if  you  know?"  the  witness 
proceeded  to  state  what  had  been  told  him  in  relation  to  that  matter,  by 
a  Mr.  Orton,  the  acting  manager  of  the  claim.  Objection  was  made  to 
his  giving  evidence  of  what  had  been  told  him  by  Mr.  Orton,  in  rela- 
tion to  such  receipts.  The  objection  was  overruled,  and  the  plaintiff 
answered  that  he  had  been  told  by  Mr.  Orton  that  $130,000  was  taken 
from  the  claim  in  cleaning  up  in  the  spring.  In  overruling  these  ob- 
jections, the  court  erred,  but  the  errors  were  without  prejudice  to  the 
defendant,  for  upon  the  cross-examination  of  the  witness  it  was  shown 
that  he  possessed  sufficient  knowledge  to  entitle  him  to  give  testimony 
in  relation  to  the  value  of  the  claim ;  and  the  error  in  permitting  the 
plaintiff  to  testify  as  to  what  Orton  had  told  him  about  the  amount  of 
gold  taken  from  the  mine  was  cured  by  the  deposition  of  defendant,  in 
which  he  stated  that  his  share  of  the  output  of  the  mine  for  the  year  re- 
ferred to  was  about  $4,000.  This,  of  course,  was  net,  and,  as  defend- 
ant's interest  was  */«*,  his  testimony  was  substantially  the  same  as  the 
hearsay  evidence  to  which  objection  was  made. 

4.  There  are  46  assignments  of  error  in  the  record,  but  the  forego- 
ing opinion  covers  all  which  in  our  opinion  require  any  extended  dis- 
cussion by  us. 

The  jury  were  fully  and  fairly  instructed  in  relation  to  all  of  the 
issues,  and  no  error  was  committed  by  the  court  in  its  refusal  to  give 
any  instruction  requested  by  the  defendant  not  covered  by  the  charge 
actually  g^ven. 

We  find  no  error  in  the  record. 

Judgment  affirmed. 
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a56  Fed.  468.) 

MUNROB  T.  FRED  T.  LEY  &  CO. 

SAME  T.  EDISON   ELECTRIC  ILLUMINATING  00.   OF  BOSTON. 

(Circuit  Court  of  Appeals,  First  Circuit    October  22,  1907.) 

Nos.  698,  699. 

1.  Masteb  and  Sbbvant—Injuby  to  Sebv ant—Assumed  Risk. 

A  lineman,  engaged  with  others  in  removing  wires  from  poles,  wha 
was  injured  by  the  falling  of  a  pole  on  which  he  was  at  work,  caused  by 
its  being  rotten  beneath  the  sidewalk  in  which  it  was  planted,  cannot 
be  held  to  have  assumed  the  risk  from  such  danger  under  the  circum- 
stances explained. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig.  vol.  34,  Master  and  Serv- 
ant S§  610,  612. 

Assumption  of  risk  hicidcnt  to  employment  see  note  to  Chesapeake  & 
O.  R.  Co.  V.  Hennessey,  38  C.  C.  A.  314.] 

2.  Same— Action  fob  Injuby— Questions  fob  Juby. 

In  an  action  by  a  lineman  employed  with  others  in  removing  electric 
light  wires  from  the  poles  on  which  they  were  strung  to  recover  for  an 
Injury  caused  by  the  falling  of  a  pole  on  which  he  was  at  work,  it  was 
shown  that  the  cause  of  the  injury  was  the  negligent  method  of  doing 
the  work;  that  the  act  of  negligence  which  was  the  immediate  cause  of 
the  falling  of  the  pole  was  done  by  a  workman  by  direction  of  one  of 
two  men  who  were  standing  on  the  ground,  and  not  working  with  their 
hands,  but  giving  directions  to  the  workmen.  Held,  that  such  evidence 
was  sufficient  to  entitle  plaintiff  to  go  to  the  jury  on  the  question  whether 
or  not  such  men  were,  or  either  of  them  was,  "entrusted  with  and  exer- 
cising superintendence  and  whose  sole  or  principal  duty  was  that  of  super- 
intendence," so  as  to  render  the  defendant,  as  employer,  liable  for  his 
negligence  under  the  Massachusetts  employer's  liability  act  (Rev.  Laws 
Mass.  c  106,  §  71). 

[Ed.  Note.— For  cases  in  pohit  see  Cent.  Dig.  vol.  84,  Master  and  Serv- 
ant §§  1068-1088.] 

3.  Same— Action  fob  Injubt— When  Owneb  of  Pbemises  is  Not  Liable. 

A  subordinate  corporation  contracted  with  an  electric  illiunhiating  com- 
pany, which  controlled  a  number  of  plants,  for  all  its  work  of  reparation 
and  rebuilding,  and  in  the  contract  agreed  to  assume  all  risks  In  refer- 
ence thereto.  Held,  that  the  major  corporation  was  under  no  liability, 
either  at  common  law  or  under  the  employer's  liability  statutes  of  Massa- 
chusetts, for  any  injury  arising  to  a  lineman  employed  by  the  subordinate 
corporation  in  the  work  of  reparation  or  rebuilding  on  its  premises,  or 
about  its  works,  through  the  negligence  of  the  subordhiate  corporation. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig.  vol.  84,  Master  and  Serv- 
ant §  1251.] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Massachusetts. 

George  H.  Tinkham  (Simon  E.  Duffin,  on  the  brief),  for  plaintiff 
in  error. 

Frederick  P.  Cabot  (Henry  F.  Hurlburt  and  Charles  M.  Dav- 
enport, on  the  brief),  for  defendant  in  error. 

Before  COLT  and  PUTNAM,  Circuit  Judges,  and  ALDRICH,  Dis- 
trict Judge. 

PUTNAM,  Circuit  Judge.  The  plaintiff  in  error  in  each  case  was 
the  plaintiff  below,  so  that  there  will  be  no  confusion  in  describing 
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the  parties.  In  each  there  was  a  trial  by  jury,  and  the  Circuit  Court 
directed  a  verdict  for  the  defendant,  which  was  followed  by  a  judg- 
ment accordingly;   and  the  plaintiff  took  out  these  writs  of  error. 

In  the  suit  against  Fred  T.  Ley  &  Co.,  the  facts,  as  stated  by  the 
plaintiff,  were  as  follows: 

•'This  is  an  action  of  tort,  brought  by  John  D.  Munroe,  an  alien,  who  while 
working  at  the  top  of  an  electric  light  pole  was  thrown  to  the  ground  by  its 
breaking  off  a  little  below  the  surface  of  the  ground.  The  declaration  con- 
tained six  counts,  the  first  three  at  common  law,  and  the  last  three  under  the 
em]>loyer's  liability  act  of  Massachusetts. 

•The  plaintiff  was  one  of  a  gang  of  men,  working  under  the  directions  of  a 
foreman,  which  was  engaged  in  removing  the  wires  from  a  line  of  13  electric 
light  poles  about  12  years  old.  This  work  was  being  done  preparatory  to  re- 
moving these  poles ;  the  system  having  been  changed  from  an  overhead  to  an 
underground  one.  Upon  these  poles  were  four  heavy  wires,  and  from  them  12 
similar  wires  had  been  removed  within  a  year  prior  to  the  accident.  The  poles 
were  set  in  a  brick  sidewalk,  such  as  is  common  in  the  city  of  Boston,  were 
square,  painted,  and  about  40  feet  high.  While  at  the  top  of  one  of  these 
poles,  the  plahitiff  was  thrown  to  the  ground  by  the  pole  snapping  ofT  a  little 
below  the  surface.  This  pole  was  sound  above  ground,  but  was  rotten  below 
the  surface.  The  defendant  had  never  made  a  contract,  written  or  verbal, 
with  the  Ihiemen  in  its  employ  by  which  the  latter  were  to  undertake  the 
duty  of  inspecting  poles  for  interior  defects,  nor  had  it  given  its  linemen  any 
instructions  to  that  effect,  either  written  or  verbal,  nor  was  the  plaintiflP  fur- 
nished with  the  necessary  tools  with  which  to  inspect  for  interior  defects. 
The  plaintiff  had  never  worked  upon  this  line  of  polea  He  was  not  informed 
of  the  age  of  the  line,  nor  that  12  heavy  wires  had  been  removed  from  tliem 
within  a  comparatively  short  time  before  the  accident.  The  poles  and  wires 
belonged  to  the  Edison  Electric  Illuminating  Ck>mpany  of  Boston,  and  the  de- 
fendant was  doing  the  work  of  removal  under  a  written  contract  with  the  lat- 
ter company. 

••On  the  morning  of  the  accident,  the  linemen,  acting  under  a  general  order, 
were  untying  the  wires  from  the  tops  of  the  poles.  One  of  the  linemen,  Pring, 
not  having  his  pliers,  the  tool  used  by  linemen  to  untie  wires,  was  ordered 
by  the  foreman,  MacDonald,  to  cut  the  wires  on  the  fourth  pole,  which  he 
did.  At  the  time  the  wires  were  cut  at  the  fourth  pole,  the  wires  on  the  fifth 
pole  had  been  untied,  and  the  plaintiff  was  on  the  top  of  the  sixth  pole  and 
did  not  know  of  the  cutting.  Dorchester  street,  upon  which  the  remaining 
seven  poles  were  located,  takes  at  this  point  where  the  sixth  pole  was  locat- 
ed a  sharp  dip  downhill.  When  the  sixth  pole  snapped  off,  it  fell  in  the  direc- 
tion of  the  seventh  and  remaining  poles." 

In  addition  to  the  above,  it  should  be  said  that  there  was  some  evi- 
dence showing,  not  only  that  MacDonald  was  g^vinc:  orders  to  the 
men,  but  also  one  Leyden.  It  is  claimed  by  the  plaintiff  that  the  fact 
that  the  pole  was  decayed  was  within  the  rules  with  reference  to  the 
duty  to  furnish  safe  conditions  to  work  in;  that  the  defect  of  rotten- 
ness might  have  been  discovered  by  reasonable  inspection;  that  it 
was  the  company's  duty  to  inspect;  that  there  was  no  assumption  of 
risk  on  the  part  of  the  plaintiff;  that  there  was  error  in  the  court's 
refusing  to  permit  the  plaintiff  to  show  that  there  was  a  custom  for 
linemen  working  under  the  circumstances  shown  by  the  case  not  to 
inspect  poles  for  interior  defects;  that  there  was  also  error  in  the 
court's  refusing  to  permit  the  plaintiff  to  testify  that  he  relied  on  Mac- 
Donald  or  Leyden  to  inform  him  whether  or  not  the  line  was  an  old 
line ;  and  that  there  were  other  errors  which  have  not  been  particular- 
ly brought  to  our  attention.    The  view  we  take  of  the  case,  however. 
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relieves  us  from  the  necessity  of  passing  on  any  question  except  the 
broad  one  that  the  court  erred  in  directing  the  jury  to  return  a  ver- 
dict for  the  defendant,  and  on  this  solely  with  reference  to  the  stat- 
utory topic  of  superintendence.  We  will  direct  that  the  judgment  be 
reversed  and  a  new  trial  had  on  only  the  counts  which  are  based  up- 
on the  statute,  which  is  found  in  Rev.  Laws  Mass.  c  106,  §  71,  as 
follows: 

"If  personal  injury  is  caused  to  an  employee,  who,  at  the  time  of  the  in- 
jury, is  in  the  exercise  of  due  care,  by  reason  of:    •    •    • 

"Second,  The  negligence  of  a  person  in  the  service  of  the  employer  who  was 
entrusted  with  and  was  exercising  superintendence  and  whose  sole  or  prin- 
cipal duty  was  that  of  superintend^ice,  or,  in  the  absence  of  such  superin- 
tendent, of  a  person  acting  as  snperintendent  with  the  authority  <Nr  consent  of 
such  employer." 

Clearly  Munroc  was  not  at  fault  for  not  ascertaining  that  the  pole 
was  rotten.  None  of  the  cases  cited  are  analogous  for  various  reasons. 
The  rottenness  was  concealed  by  a  brick  sidewalk.  Under  the  gen- 
eral rule,  as  settled  by  the  Supreme  Court  over  and  over  again,  a  per- 
son employed  is  not  bound  to  use  reasonable  care  to  ascertain  the  safety 
of  what  belongs  to  his  employer,  and  is  bound  only  by  what  he  "knows 
or  ought  to  have  known  ;  and,  in  the  present  case,  there  is  no  suf- 
ficient evidence  showing  that  a  different  rule  applies  to  linemen.  Even 
if  there  were  any  evidence  of  value  that  generally  linemen  are  expect- 
ed to  examine  poles  before  climbing  them  to  ascertain  whether  de- 
cayed or  not,  it  would  not  apply  to  the  present  case,  because,  first, 
the  linemen  here  were  not  furnished  with  tools  to  enable  them  to  dig 
out  the  sidewalk  around  the  poles,  and,  second,  the  orders  given  them 
by  Leyden  and  MacDonald  prohibited  them  from  doing  anything  of 
that  nature.  As  soon  as  they  were  on  the  ground,  the  linemen  were 
driven  up  the  poles  in  haste,  and  under  persistent  orders,  with  oaths, 
to  "hump  themselves,"  so  to  speak.  Therefore  the  circumstances  pre- 
cluded any  examination  by  them,  whatever  might  have  been  the  cus- 
tom usually,  and  whatever  the  circumstances  of  the  decisions  dted  by 
the  defendant. 

However,  it  seems  to  us  to  be  of  no  consequence  whether  Munroe 
should  have  examined  the  condition  of  the  pole  as  to  rottenness  or 
not,  because  its  rottenness  was  not  the  causa  causans.  If  the  work 
had  been  done  in  a  proper  manner,  the  accident  would  not  have  oc- 
curred. The  plaintiff  had  a  right  to  go  to  the  jury  on  the  proposition 
that  the  proper  manner  was,  first  of  all,  to  have  untied  all  the  wires. 
If  this  had  been  done,  the  pole  would  have  stood,  so  far  as  any  evi- 
dence in  the  case  shows  otherwise.  There  were  13  poles  in  all.  Mun- 
roe was  on  the  sixth  pole.  The  poles  from  the  sixth  to  the  thirteenth 
were  on  a  downhill  road,  so  that  the  tendency  of  seven  poles  was  to 
pull  the  sixth  pole  towards  them  and  downhill.  The  wire  was  cut  on 
the  fourth  pole,  and  had  been  untied  on  the  fifth  pole,  so  there  was 
nothing  to  hold  the  sixth  pole,  on  which  the  plaintiff  was,  against  the 
downhill  pull  of  poles  7  to  13  each,  inclusive.  Therefore,  as  the  rec- 
ord shows,  when  the  sixth  pole  snapped  off,  it  fell,  and,  as  of  course, 
in  the  direction  of  the  seventh  pole. 

The  plaintiff  puts  this  proposition  as  follows: 
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"Die  plaintiff  contends  that  the  manner  in  which  the  work  was  conducted  by 
the  foreman,  MacDonald,  was  negligent,  and  the  negligence  brought  about 
the  injury  to  the  plaintiff.** 

He  puts  this  at  our  bar  in  such  a  way  as  to  preclude  all  other  ef- 
ficient causes,  because,  he  says: 

•This  ordering  of  Pring  to  cut  the  wires  on  the  fourth  pole  was  the  negll- 
goit  act  of  the  superintendent  which  the  plaintiff  avers  brought  about  his  in- 
jury.** 

The  main  question  in  the  case  is  whether  MacDonald  or  Leyden  was 
a  person  in  the  service  of  the  Ley  Company  "entrusted  with  and  exercis- 
ing superintendence,  and  whose  sole  or  principal  duty  was  that  of  super- 
intendence** ;  or,  second,  one  who,  in  tiie  absence  of  such  superintend- 
ent, was  a  person  "acting  as  superintendent  with  the  authority  or  con- 
sent of  such  employer."  These  words  of  the  statute  seem  to  represent 
plain  English,  and  so  plain  that  they  neither  need,  nor  are  capable  of, 
cat^oriad  definition.  So  far  as  we  have  examined  the  Massachu- 
setts cases,  none  of  them  undertakes  to  give  such  a  definition.  Many 
of  them  have  been  engaged  in  determining,  not  whether  under  the  cir- 
cumstances of  the  case  there  was  any  person  "exercising  superin- 
tendence," but  more  particularly  with  reference  to  the  questions  aris- 
ing from  the  use  of  the  words  "sole  or  principal."  Some  have  stated 
certain  inclusive  rules;  that  is,  rules  which  show  that  certain  persons 
are  within  the  statute.  But  none  of  them,  as  we  have  said,  assumes 
to  give  a  complete  definition.  For  the  reason  we  have  stated,  to  do 
this  is  not  practicable. 

The  facts  of  the  present  case  are  that  no  one  undertakes  to  testify 
that  either  MacDonald  or  Leyden  did  any  work  with  their  hands. 
They  were  giving  orders,  and  were  engaged  entirely  in  so  doing,  and 
nobody  else  was  giving  orders.  An  illustrative  fact  is  that  one  wit- 
ness states  that  MacDonald  was  standing  on  the  ground  doing  noth- 
ing excepting  giving  orders.  He  did  not  see  him  climb  any  poles, 
and  the  witness  took  his  orders  from  him,  and  the  principal  orders 
were  directed  to  all  the  linemen.  Another  one  testifies  that  Mac- 
Donald gave  him  orders,  with  an  oath,  to  get  up  the  pole  and  stop 
his  "kidding,"  and  that  MacDonald  "was  in  the  gutter,  looking  out 
for  the  wires,  and  giving  orders  to  the  ground  men  in  reference  to 
them."  Another  one  testifies  that  he  took  orders  as  a  lineman  from 
Leyden  and  MacDonald;  and  another  one  that  both  MaeDonald  and 
Leyden  "gave  orders,"  and  that  MacDonald  said :  "Get  your  tools  and 
strip  that  pole."  The  record  is  full  of  this  kind  of  testimony.  There 
is  no  question  that  either  MacDonald  or  Leyden  gave  the  order  to 
cut  the  wire  which  resulted  in  Munroe's  injury. 

It  seems  plain  therefore  that  the  plaintiff  had  a  right  to  go  to  the 
jury  on  the  issue  that  MacDonald  and  Leyden,  or  one  of  them,  had, 
so  far  as  doing  this  particular  work  was  concerned,  full  charge.  They 
were  doing  it  wholly  in  accordance  with  their  own  notions  as  to  the 
method  of  doing  it,  subject,  of  course,  as  every  person  is  who  is  plac- 
ed in  authority,  to  the  usages  and  methods  of  doing  work  generally, 
or  of  doing  the  particular  work  of  the  particular  person  or  corporation 
whom  they  represent. 


Digitized  by 


Google 


282  84  C.  C.  A.  REPORTS. 

Looking  at  the  various  decisions  of  the  Supreme  Judicial  Court  of 
Massachusetts,  it  seems  to  us  that  the  observation  of  the  judge  at  nisi 
prius  in  Malcolm  v.  Fuller,  152  Mass.  160,  163,  25  N.  E.  83,  was  cor- 
rect, so  far  as  it  went: 

"A  superintendent  is  a  man  having  the  control,  with  the  power  of  au- 
thority. That  is  to  say,  when  he  speaks,  the  workmen  are  to  obey,  not  be- 
cause he  advises  them,  or  requests  them,  or  hopes  they  will,  but  because,  by 
virtue  of  his  position,  they  have  agreed  to  obey  him.  That  is  the  nature  of 
his  authority." 

Thus,  the  question  of  "exercising  superintendence"  is  one,  not  of 
the  magnitude  of  the  job,  but  of  the  nature  and  power  of  the  person 
in  charge  thereof.  One  who  is  on  the  ground,  dissevered  from  all 
other  authority,  and  having  full  power  at  the  time  over  the  work  to 
be  done,  even  though  only  temporarily,  may  be  "exercising  super- 
intendence." McPhee  v.  Scully,  163  Mass.  216,  217,  220,  39  N.  E. 
1007.  We  have  carefully  examined  a  number  of  the  decisions  of  the 
Supreme  Judicial  Court  of  Massachusetts  with  regard  to  this  topic, 
and  have  selected  here  only  the  two  which  seem  the  most  typical  of 
the  case  before  us.  Taking  together  all  those  which  we  have  examin- 
ed, we  find  nothing  therein  which  prevents  our  making  such  an  ap- 
plication here  of  the  statute  in  question  as  its  plain  English  seems  to 
require. 

The  record  raises  a  question  whether  MacDonald  or  Leyden  was 
superintending  the  work;  and,  so  long  as  there  is  a  question  of  that 
character,  it,  of  course,  follows  that  it  is  doubtful  whether  either  one 
of  them  was.  So,  also,  the  case  might  easily  have  been  made  more 
definite  and  dear  by  a  very  few  questions  put  to  the  witnesses;  but 
we  have  here  the  fact  that  the  plaintiff  may  well  contend  that  Mac- 
Donald  and  Leyden,  one  or  both  of  them,  were  in  full  charge  of  the 
job,  giving  orders  to  the  men,  and  apparently  "exercising  superin- 
tendence." Whether  one  or  both  united  therein  may  or  may  not  prove 
of  consequence,  because  the  fault  in  the  method  of  doing  the  work 
might  have  been  the  joint  fault  of  both. 

The  result  is  that  the  evidence  shows  that  the  occasion  of  the  in- 
jury to  Munroe  was  the  negligent  method  of  doing  the  work;  also, 
there  is  enough  in  the  record  to  entitle  the  plaintiff  in  the  case  against 
Fred  T.  Ley  &  Co.  to  go  to  the  jury  under  the  provision  of  the  statute 
which  we  have  dted.  Therefore  the  judgment  there  must  be  set  aside, 
and  a  new  trial  ordered. 

Coming  now  to  the  suit  against  the  Edison  Electric  Illuminating 
Company,  the  record  shows  an  agreement  between  the  Ley  Company 
and  the  Edison  Company  by  virtue  of  which  the  Ley  Company  entered 
into  a  contract  with  the  Edison  Company  to  become  its  general  con- 
structor and  repairer,  and  to  assume  all  risks.  The  nature  of  this 
contract  was  such  that  the  Ley  Company  might  be  called  on  to  take 
up  the  Edison  Company's  work,  whatever  the  condition  of  repair  or 
safety  might  be.  It  is  difficult  to  see  how,  under  this  contract,  the 
Edison  Company  could  be  responsible  to  the  Ley  Company  for  the  c(mi- 
dition  of  its  poles  or  anything  else;  and,  if  the  Edison  Company  was 
under  no  obligation  to  the  Ley  Company,  it  is  difficult  to  see  how  it 
could  be  under  obligation  to  its  employes.    The  plaintiff  relies  on  the 
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general  rule  as  explained  in  Pollock's  Torts  (6th  Ed.  1901)  492,  493, 
and  cases  cited;  Elliot  v.  Hall  (1885)  15  Q.  B.  D.  305,  315:  and  on 
Hayes  v.  Philadelphia  Company,  150  Mass.  457,  23  N.  E.  225.  It 
seems  to  be  the  statutory  rule  of  Massachusetts  that  under  the  em- 
ployer's liability  act  any  agreement  between  the  owner  of  premises 
and  the  contractor  that  the  contractor  will  assume  all  responsibility 
does  not  affect  the  employe  of  the  contractor.  Wagner  v.  Boston 
Elevated,  188  Mass.  437,  442,  74  N.  E.  919,  and  Sullivan  v.  New 
Bedford  Gas  Company,  190  Mass.  288,  292,  76  N.  E.  1048.  Never- 
theless, it  would  also  seem  that  the  rule'  on  which  the  plaintiff  relies, 
and  even  the  Massachusetts  statute,  as  interpreted  by  the  Massachu- 
setts courts,  cannot  apply  to  the  case  of  a  general  jobber  like  the 
Ley  Company  here,  who  itself  assumes  all  responsibility,  thus  reliev- 
ing the  party  with  whom  it  contracts  of  any  duty  in  the  premises. 

However,  it  is  not  necessary  to  go  into  the  above  questions,  be- 
cause, as  we  have  already  stated,  according  to  the  plaintiff's  case, 
the  causa  causans,  the  truly  efficient  cause  of  the  injury,  was  not  the 
condition  of  the  poles,  but  the  negligence  of  the  employes  of  the  Ley 
Company  in  the  manner  in  which  the  work  was  done.  The  undoubt- 
ed condition  of  the  facts  and  the  position  taken  by  the  plaintiff  him- 
self would  prevent  him  holding  a  verdict  if  he  received  one  on  any 
ground  except  that  of  the  negligence  of  the  Ley  Company.  There- 
fore, on  this  part  of  the  case,  we  are  justified  in  speaking  positively 
to  the  effect  that  the  plaintiff  has  no  cause  against  the  Edison  Com- 
pany. 

Judgments  will  be  entered  as  follows: 

In  No.  698,  John  D.  Munroe  v.  Fred  T.  Ley  &  Company,  the  judg- 
ment is  reversed,  and  the  case  is  remanded  to  the  Circuit  Court,  with 
directions  to  set  aside  the  verdict,  and  to  grant  a  new  trial  on  such 
count  or  counts  of  the  declaration  as  are  based  on  the  second  clause 
of  section  71  of  chapter  106  of  the  Revised  Laws  of  Massachusetts ; 
and  the  plaintiff  in  error  recovers  his  costs  of  appeal. 

In  No.  699,  John  D.  Munroe  v.  Edison  Electric  Illuminating  Com- 
pany of  Boston,  the  judgment  of  the  Circuit  Court  is  affirmed;  and 
the  defendant  in  error  recovers  its  costs  of  appeal. 


(1.50  Fed.  473.) 

LEAK  V.  LEAK. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    October  7,  1907.) 

No.  1,443. 

DivoBOK—AppBAii— Appealable  Judgment  Undeb  Alaska  Code. 

Carter's  Alaska  Code,  pt.  4,  §  504,  which  provides  for  appeals  from  the 
District  Court  for  the  district  of  Alaska  to  the  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit  in  civil  causes  where  the  amount  Involved  or  the 
value  of  the  subject-matter  exceeds  $500,  does  not  authorize  an  appeal 
from  a  decree  granting  or  denying  a  divorce  or  awarding  the  custody  of 
their  minor  children  to  one  or  the  other  of  the  divorced  parties. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  17,  Divorce,  §  563.J 

Appeal  from  District  Court  of  the  United  States  for  the  First  Divi- 
sion of  the  District  of  Alaska. 


Digitized  by 


Google 


284  84  C.  C.  A.  REPORTS. 

On  Motion  to  Dismiss  Appeal. 

Jno.  R.  Winn  and  Newark  L.  Burton,  for  appellant 
Malony  &  Cobb,  for  appellee. 

Before  GILBERT,  Circuit  Judge,  and  DE  HAVEN  and  HUNT, 
District  Judges. 

GILBERT,  Circuit  Judge.  The  motion  to  dismiss  the  appeal  must 
be  sustained.  The  appeal  is  taken  from  a  decree  of  the  District  Court 
for  the  District  of  Alaska,  and  particularly  from  that  part  thereof 
which  grants  a  divorce  and  separation  to  the  appellee,  and  awards  him 
the  care  and  custody  of  one  of  the  minor  children  of  the  parties.  Sec- 
tion 604  of  Carter's  Alaska  Code,  pt.  4,  provides  for  appeals  to  this 
court  from  the  District  Court  of  Alaska  in  civil  causes  only  in  cases 
where  the  amount  involved,  or  the  value  of  the  subject-matter,  exceeds 
$500.  There  is  no  statutory  provision  for  appeal  in  cases  where  the 
value  of  the  subject-matter  of  the  controversy  cannot  be  measured  in 
money,  and  this  court  is  given  no  power  to  review  the  judgment  of  the 
District  Court  of  Alaska  in  decreemg  or  denying  divorce,  or  in  award- 
mg  the  custody  of  their  minor  children  to  one  or  the  other  of  the  di- 
vorced parties.  Simms  v.  Simms,  175  U.  S.  162,  20  Sup.  Ct.  68,  44  L. 
Ed.  116. 


(156  Fed.  474.) 

LEAK  v.  LEAK. 

(Circuit  Oburt  of  Appeals,  Ninth  Circuit    October  14,  1907.) 

No.  1,436. 

1.     lUVOBOB— APPEAIi— ApPBALABT^   JUDGMENT   UNDBB  ALASKA  CODB. 

A  decree  of  the  District  Court  of  Ala^a  granting  or  denying  a  divorce 
or  awarding  the  custody  of  minor  children  in  a  divorce  suit  is  not  ap- 
pealable under  Carter's  Alaska  Codes,  pt.  4,  §  «504,  which  provides  for 
appeals  only  In  cases  Involving  money  or  property. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  17,  Divorce,  S  563.] 

2-  Sams— Allowances  to  Wife— Alaska  Statlte. 

Under  Carter's  Alaska  Codes,  pt.  4,  §  471,  which  authorizes  the  court 
in  a  divorce  suit  in  its  discretion  to  provide  by  order  that  the  husband 
pay  such  an  amount  of  money  as  may  be  necessary  to  enable  the  wife 
to  prosecute  or  defend  the  suit,  and  also  for  the  care  and  custody  and 
maintenance  of  the  minor  children  of  the  marriage  during  the  pendency 
of  the  action,  the  court  may  pr<H)erly  order  the  husband  to  deposit  a  suf- 
ficient amount  to  pay  the  costs  and  expense  of  an.  appeal  by  the  wife, 
and  may  also  allow  to  the  wife  the  cost  of  medical  attendance  neces- 
sarily incurred  pending  the  suit  for  a  minor  child  in  her  custody,  but 
it  has  no  power  to  award  her  a  sum  to  cover  the  cost  of  depositions  pre- 
viously taken  by  her;  the  allowance  authorized  by  the  statute  being  for 
future  expenses  only. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig.  vol.  17,  Divorce,  §  642.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  First 
Division  of  the  District  of  Alaska. 

Malony  &  Cobb,  for  appellant. 

Jno.  R.  Winn  and  Newark  L.  Burton,  for  appellee. 
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Before  GILBERT,  Circuit  Judge,  and  DE  HAVEN  and  HUNT, 
District  Judges. 

DE  HAVEN,  District  Judge.  This  is  an  appeal  from  the  District 
Court  of  Alaska,  Division  No.  1.  The  action  was  brought  by  the  hus- 
band, who  is  the  appellant,  to  obtain  a  decree  of  divorce  from  his  wife, 
the  appellee,  and  for  the  care  and  custody  of  their  minor  children. 
The  cause  of  action,  as  stated  in  the  complaint,  was  for  adultery  and 
for  cruel  and  inhuman  treatment,  but  the  appellant  was  permitted  at 
the  trial  to  amend  his  complaint  by  withdrawing  the  charge  of  adultery. 
The  appellee  answered,  denying  the  allegations  of  the  complaint,  and 
also  filed  a  cross-complaint  praying  for  a  divorce,  and  that  the  care 
and  custody  of  the  children  be  given  to  her.  The  court  found  the  is- 
sue of  cruel  and  inhuman  treatment  in  favor  of  the  appellant,  and 
thereupon  entered  its  decree  dissolving  the  marriage  relation  between 
the  parties,  and  awarded  to  the  appellant  the  custody  and  control  of 
one  child,  Melville  Sloan  Leak,  and  the  care  and  custody  of  the  other, 
Victor  Leak,  to  the  appellee.  The  decree  further  adjudged  that  the 
appellee  should  recover  from  the  appellant  the  sum  of  $515.90  to  sat- 
isfy certain  orders  made  by  the  court  during  the  pendency  of  the  ac- 
tion. One  of  these  orders  directed  the  appellant  to  pay  the  appellee 
the  sum  of  $75.90,  expenses  which  had  been  incurred  by  her  before  the 
date  of  such  order,  in  taking  certain  depositions,  "and  the  further  sum 
of  $150  additional  attorney's  fee,  allowed  *  *  *  attorney  for  de- 
fendant for  defending  said  cause."  A  second  order  directed  the  appel- 
lant to  pay  to  the  appellee  $190  for  the  use  of  certain  physicians  who 
had  rendered  professional  services  to  the  child  Victor  during  the 
pendency  of  the  action ;  and  another  order  directed  him  to  pay  to  ap- 
pellee $100  per  month  temporary  alimony.  There  was  due  on  account 
of  this  last  order  the  sum  of  $100  at  the  date  of  the  decree.  Subse- 
quent to  the  final  decree  the  court,  upon  the  application  of  the  wife,  ap- 
pellee herein,  made  a  further  order  that,  in  case  the  wife  should  ap- 
peal from  the  decree  within  10  days,  the  appellant  herein  should  pay 
into  the  registry  of  the  court  the  sum  of  $250,  to  be  paid  out  as  costs 
of  her  appeal,  upon  vouchers  properly  executed  and  delivered  to  the 
clerk  of  the  court,  or  should  secure  the  payment  of  such  sum  by  a  suffi- 
cient bond.  The  appellant  has  appealed  from  this  order,  and  also 
from  that  portion  of  the  decree  awarding  the  custody  of  the  minor  child 
Victor  Leak  to  the  appellee,  and  directing  him  to  pay  appellee  the  said 
sum  of  $515.90  in  accordance  with  the  orders  just  referred  to. 

The  appeal  from  that  part  of  the  decree  awarding  the  custody  of 
the  minor  child  Victor  to  the  appellee  must  be  dismissed  on  the  author- 
ity of  Simms  v.  Simms,  175  U.  S.  162,  20  Sup.  Ct.  58.  44  L.  Ed.  115 : 
Leak  v.  Leak  (No.  1,443)  156  Fed.  473,^  the  opinion  in  which  was 
filed  October  7,  1907.  The  other  questions  do  not  require  extended 
discussion.  It  is  sufficient  to  say  that  the  court  did  not  err  in  its  order 
allowing  $150  as  additional  compensation  to  the  attorney  for  the  ap- 
pellee, and  directing  that  the  appellant  pay  the  same  into  the  registry  of 
the  court  for  disbursement  on  that  account ;  nor  do  we  think  the  court 
erred  in  directing  the  appellant  to  pay  the  sum  of  $190  to  satisfy  the 
claim  of  the  physicians  who  rendered  their  professional  services  to  the 
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same  child  during  the  pendency  of  the  action,  and  while  in  the  custody 
of  the  appellee. 

It  appears  from  the  facts  recited  in  the  order  just  referred  to  that 
on  April  12,  1906,  the  child  was  in  a  critical  condition,  and  in  need  of 
immediate  medical  and  surgical  relief.  Neither  of  the  parties  would 
consent  to  the  giving  of  the  needed  attention  to  it  by  the  surgeon  se- 
lected by  the  o3ier,  and  there  were  at  that  time  two  motions  pending 
before  the  court,  one  upon  the  part  of  the  appellee  for  an  order  requir- 
ing the  appellant  to  give  her  $100,  for  the  purpose  of  paying  the  ex- 
penses of  herself  and  child  to  New  York,  to  be  operated  on  by  special- 
ists, and  a  motion  by  the  appellant  that  he  be  given  the  custody  of  the 
child.  The  court,  after  hearing  the  testimony  of  physicians  as  to  the 
serious  condition  of  the  child,  and  being  satisfied' that,  if  left  to  the 
parties  to  agree  upon  a  surgeon,  "no  agreement  would  be  reached,  and 
as  a  result  the  said  child  would  probably  die,  the  court  advised  counsel 
for  both  parties*'  that  it  would  not  order  an  operation  to  be  performed, 
but  if  at  12  o'clock  midnight  of  that  day  the  child  remained  in  the 
same  condition,  and  had  not  been  given  proper  medical  attention,  the 
appellant's  motion  for  a  change  of  custody  would  be  granted;  and, 
being  asked  by  appellee's  counsel  "how  the  surgeons  were  to  be  paid 
if  the  operation  were  performed,  the  court  stated  in  the  presence  of  all 
counsel  that  the  plaintiff  (appellant)  would  be  ordered  to  pay  therefor, 
and  at  12  o'clock  midnight,  April  12,  1906,  all  counsel  being  present, 
appellee's  counsel,  "announced  that  the  child  had  been  given  medical 
attention,"  whereupon  the  court  denied  the  motion  for  change  of  cus- 
tody, "and  directed  that  the  bills  for  said  medical  and  surgical  atten- 
tion be  presented,"  and  when  presented  they  were  allowed  in  the 
amount  stated  in  the  order. 

Section  471,  pt.  4,  of  the  Code  of  Alaska,  provides : 

"After  the  commencement  of  an  action,  and  before  judgment  therein,  the 
court  or  judge  thereof  may,  In  its  discretion,  provide  by  order  as  follows: 
First  That  the  husband  pay  or  cause  to  be  paid,  to  the  clerk  of  the  court, 
such  an  amount  of  money  as  may  be  necessary  to  enable  the  wife  to  prosecute 
or  defend  the  action,  as  the  case  may  be.  Second.  For  the  care  and  custody 
and  maintenance  of  the  minor  children  of  the  marriage  during  the  pendency 
of  the  action." 

Upon  the  facts  above  stated,  the  order  of  the  court  directing  the  ap- 
pellant to  pay  to  appellee  $190  for  the  purpose  of  enabling  her  to  sat- 
isfy the  claims  of  the  physicians  for  their  professional  services  in  at- 
tending upon  the  child  Victor  was  justified  by  the  second  subdivision 
of  the  section  just  quoted.  The  order  of  court  made  after  the  entry 
of  the  final  decree,  requiring  the  appellant,  in  the  event  of  an  appeal 
by  the  wife,  to  deposit  in  the  registry  of  the  court  or  to  give  security 
for  the  payment  of  t$260,  costs  on  such  appeal,  was  proper.  We  think, 
however,  the  court  erred  in  its  order  requiring  the  appellant  to  pay  to 
the  appellee  the  sum  of  $76.90,  being  the  amount  theretofore  expended 
by  her  for  taking  certain  depositions.  The  court  had  previously  made 
an  order  directing  the  appellant  to  pay  the  appellee  the  sum  of  $100 
for  necessary  expenses  which  she  might  incur  in  the  preparation  of  her 
defense.  It  appears  that  this  sum  was  not  sufficient,  and  appellee,  with- 
out making  further  application  to  the  court,  proceeded  upon  her  own 
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account,  and  borrowed  the  additional  sum  of  $75.90  to  cover  the  addi- 
tional cost.  It  has  been  uniformly  held  in  states  having  statutes  simi- 
lar to  section  471,  pt.  4,  of  the  Code  of  Alaska,  before  quoted,  that  the 
court  in  an  action  like  this  is  onlv  authorized  to  make  an  allowance  to 
liie  wife  for  future  expenses.  Thus  in  Beadleston  v.  Beadleston,  103 
N.  Y.  404,  8  N.  E.  736,  it  is  said: 

'The  purpose  of  the  statute  is  to  furnish  the  wife  means  to  carry  on  her 
action  or  to  defend  the  same  during  the  pendency  thereof.  The  allowance 
looks  to  the  fature.  There  can  be  no  necessity  for  an  allowance  to  make  a 
defense  which  has  already  been  made  or  solely  to  pay  expaises  already  in- 
curred. •  •  •  There  is  ample  power  in  the  court  to  make  allowances 
from  time  to  time  to  enable  the  wife  to  carry  on  her  defense,  and  when  she 
needs  money  for  that  purpose  she  must  apply  for  it.  But,  if  she  has  suc- 
ceeded in  making  her  defense  from  her  owil  means,  or  upon  her  own  credit, 
she  cannot,  before  judgment,  while  the  action  is  pending,  have  an  order  com- 
pelling her  husband  to  pay  such  expenses;  and  there  is  no  statutory  au- 
thority in  the  court  to  make  such  an  order,  and  thus  to  compel  him  to  pay 
her  d^ts." 

This  view  was  repeated  by  the  same  court  in  McCarthy  v.  McCarthy, 
137  N.  Y.  500,  33  N.  E.  560.  See,  also,  as  supporting  the  same  rule, 
Loveren  v.  Loveren,  100  Cal.  493,  36  Pac.  87;  Lacey  vi  Lacey,  108 
Cal.  45,  40  Pac.  1056.  In  Loveren  v.  Loveren,  the  court,  speaking  by 
Fitzgerald,  J.,  said : 

"If  the  exp^ises  of  the  action  have  been  incurred  or  paid  by  her  with 
means  derived  from  her  separate  estate  or  upon  her  credit,  then  there  can 
be  no  necessity  for  an  allowance  by  the  court  to  enable  her  to  do  that  which 
she  has  already  done,  and  without  such  necessity  the  court  has  no  authority 
under  the  statute  to  make  such  an  order.  And  no  better  evidence  can  be  ad- 
duced of  her  ability  in  this  respect  than  the  fact  that  she  has  been  able,  as 
the  record  shows,  to  incur  these  expenses  and  to  pay  them  with  money  bor- 
rowed by  her  entirely  upon  the  strength  of  her  credit.  Expenses  so  incurred 
and  paid  may  be,  where  it  is  proper  to  do  so,  taxable  as  costs  in  the  case, 
but  they  cannot  be  made  the  basis  of  an  order  within  the  meaning  of  this 
statute  granting  an  allowance  therefor  and  compelling  the  husband  to  pay 
th^n." 

The  appeal  from  that  portion  of  the  decree  awarding  the  custody  of 
the  child  Victor  to  the  appellee  is  dismissed.  The  order  made  after 
final  decree  is  affirmed,  and  the  decree  appealed  from,  in  so  far  as  it 
orders  and  adjudges  that  appellee  recover  frcwn  appellant  $616.90,  is 
modified,  by  deducting  from  said  sum  $76.90,  which  appellant  was  re- 
quired to  pay  for  taking  depositions,  and,  as  so  modified,  the  decree  is 
affirmed,  the  appellee  to  recover  costs. 


(156  Fed.  477.) 

FITZSIMMONS  v.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    October  7,  1907.) 

No.  1340. 

Post  Office— Vioiation  of  Postal  Laws— "Lotteby." 

A  scheme  by  which  certificates  are  issued  by  a  corporation,  on  each  of 
which  the  holder  agrees  to  pay  $1  per  week,  subject  to  forfeiture  for  non- 
payment, and  about  75  per  cent  of  which  payments  are  paid  into  a  "mu- 
tual benefit  credit  fund"  until  all  certificates  prior  in  date  have  matured 
and  been  canceled,  when  his  own  certificate  shall  mature,  and  he  shall  be 
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paid  from  such  fund  the  sum  of  $2  for  each  week  such  certificate  has  been 
in  force,  provided  there  is  so  much  In  the  fund,  not  exceeding  however 
$160,  is  a  lottery  within  the  meaning  of  Rev.  St  §  38W  [U.  S.  Comp.  St 
1901,  p.  2659],  and  any  person  engaged  in  conducting  such  scheme  by  means 
of  letters  or  circulars  sent  through  the  mails  is  guilty  of  a  criminal  of- 
fense under  said  section. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig.  vol.  40.  Post  Office,  §  54. 

For  other  definitions,  see  Words  and  Phrases,  vol.  5,  pp.  4245-4252 ;  vol. 
8,  pp.  7710-7711. 

Nonmailable  matter,  see  note  to  Timmons  v.  United  States,  30  C  C.  A. 
79.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Southern 
District  of  California. 

The  plaintiff  in  error  was  convicted  of  violation  of  the  clause  of  section  38W 
of  the  Revised  Statutes  [U.  S.  Comp.  St  1901,  p.  2659],  which  provides  that 
no  letter,  postal  card,  or  circular  concerning  any  lottery  shall  be  carried  in  the 
mail  or  delivered  at  or  through  any  postoffice  or  branch  thereof.  He  was  the 
president  and  a  stockholder  of  a  corporation  organized  under  the  laws  of 
California,  known  as  the  "Cumulative  Credit  Company."  The  company  Issued 
certificates,  the  provisions  of  which  were  held  by  the  court  below  to  constitute 
a  lottery.  The  provisions  of  the  certificate  material  to  the  question  here  In- 
volved are  as  follows: 

**This  is  to  certify,  that is  entitled  to  and  agrees  hereby  to  pay  and 

contribute  the  amount  of  one  dollar  per  week  to  the  Cumulative  Credit  Com- 
pany, a  corporation,  hereinafter  designated  as  *the  Company'  at  Its  home  office 
at  125  South  Broadway,  in  the  city  of  Los  Angeles,  California,  for  the  pur- 
pose of  creating  an  expense  credit  fund  and  a  mutual  benefit  credit  fund,  for 
the  uses  and  purposes  hereinafter  provided.  Said  payments  to  be  made  in  each 
consecutive  calendar  week  following  the  date  hereof,  until  this  certificate  shall 
have  been  canceled  in  Its  regular  order  in  pursuance  of  its  conditions  as  here- 
in stated. 

"At  the  option  of  the  owner  hereof,  the  said  weekly  payments  may  be  made 
in  advance  to  cover  a  period  of  not  to  exceed  five  consecutive  weeks. 

"If  for  any  reason  the  payment  of  the  said  one  dollar  per  week  to  the  com- 
pany be  not  made  by  the  owner  hereof  at  the  time  and  In  the  manner  above 
provided  for,  this  certificate  shall  be  deemed  to  be  delinquent,  and  all  the 
rights  of  the  owner  hereof,  hereunder,  suspended;  except,  In  the  ev«it  of 
this  certificate  so  becoming  delinquent,  If  the  owner  hereof  shall  pay  to 
the  company,  in  addition  to  the  one  dollar  per  week  provided  to  be  paid 
herein,  for  the  first  week  of  each  delinquency  twenty-five  cents,  and  for  each 
succeeding  week  (not  to  exceed  nine  successive  weeks)  of  such  delinquency,  the 
sum  of  one  dollar,  then  this  certificate  shall  again  become  and  be  in  full  force 
and  effect.  But  if  said  additional  payments  be  not  so  made  and  the  week- 
ly payments  as  aforesaid  shall  become  and  remain  delinquent  for  ten  suc- 
cessive weeks,  then  this  certificate  shall  immediately  become  null  and  void 
and  of  no  effect,  and  all  rights  and  privileges  hereunder  of  the  owner  h^re^ 
shall  immediately  cease  and  determine. 

"The  company  is  hereby  authorized  and  directed  to  set  aside  seventy-five 
per  cent,  of  the  sixth  to  the  eightieth.  Inclusive,  of  the  above-mentioned  pay- 
ments and  one  hundred  per  cent  of  all  payments  thereafter,  and  place  the 
same  In  the  mutual  benefit  credit  fund,  from  which  shall  be  paid  the  amounts 
due  on  this  and  other  like  certificates  as  they  severally  shall  mature  as  herein- 
after provided,  as  follows: 

"This  certificate  shall  be  deemed  to  be  matured  when  all  like  certificates  of 
prior  date  and  number  shall  have  been  matured  and  canceled,  and  at  its 
maturity  the  owner  hereof,  upon  presentation  and  surrender  to  the  company 
of  this  certificate,  shall  be  paid  by  the  company,  from  the  said  mutual  benefit 
credit  fund,  the  sum  of  two  dollars  for  each  calendar  week  of  the  period  from 
and  Including  the  calendar  week  following  the  date  hereof,  to  and  including 
the  calendar  week  in  which  the  same  matures;  provided  that  there  shall  be 
sufficient  money  In  said  mutual  benefit  credit  fund  available  for  that  purpose 
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to  pay  said  amoont,  and  provided  farther,  tbat  the  amount  so  paid  shall  not 
exceed  the  sum  of  one  hundred  and  sixty  dollars ;  and  upon  payment  of  such 
sum  due  to  the  owner  hereof  this  certificate  shall  be  canceled  by  the  company, 
and  it  is  understood  that  the  owner  of  this  certificate  shall  be  deemed  at  all 
times  to  be  the  i>erson  in  whose  name  the  same  stands  and  appears  upon  the 
books  of  the  company.  The  company  is  hereby  authorized  and  directed  to  ap- 
ply the  balance  of  said  payments,  as  hereinabove  provided  for,  to  the  ex- 
pense credit  fund,  to  be  used  as  the  management  may  direct" 

Walter  R.  Bacon,  for  plaintiff  in  error. 
Oscar  Lawler,  U.  S.  Atty. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

GILBERT,  Circuit  Judge  (after  stating  the  facts  as  above).  The 
principal  question  here  presented  is  whether  the  scheme  referred  to  in 
the  mail  matter  described  in  the  indictment  is  a  lottery.  The  plaintiff 
in  error  urges  that  it  is  not,  that,  while  the  scheme  may  involve  the 
element  of  chance,  it  lacks  the  element  of  prize  which  is  essential  to  a 
lottery,  and  counsel  for  the  plaintiff  in  error  quotes  definitions  of  "lot- 
tery" which  include  the  element  of  prize.  But  in  law  the  term  "lot- 
tery" is  of  wide  signification.  In  Homer  v.  United  States,  147  U.  S. 
449,  13  Sup.  Ct.  409,  37  L.  Ed.  237,  Mr.  Justice  Blatchford  discussed 
various  definitions  of  lottery,  and  among  others  approved  that  found 
in  Worcester's  Dictionary,  in  which  it  is  defined  to  be  "a  game  of 
hazard  in  which  small  sums  are  ventured  with  the  chance  of  obtaining 
a  larger  value,  either  in  money  or  in  other  articles."  That  definition 
would  include  the  scheme  which  is  presented  by  the  record  in  the 
present  case.  And  not  only  is  this  so;  but  we  think  it  dear  that  the 
element  of  prize  is  to  be  found  in  the  scheme.  In  general,  it  may  be 
said  that  anything  of  value  offered  as  an  inducement  to  participate  in 
a  scheme  of  chance  is  a  prize.  As  applied  to  a  scheme  such  as  is  dis- 
closed in  this  case,  a  prize  is  any  inequality  in  value  resulting  from 
chance  in  the  distribution  of  money  paid  back  to  the  contributors  of 
the  same.  To  constitute  a  prize,  the  inequality  need  not  necessarily 
be  great,  and  the  element  of  prize  may  exist  in  a  scheme  so  arranged 
as  to  return  to  each  participant  something  of  value,  or  even  an  equiva- 
lent for  all  that  he  pays  in.  It  is  plainly  to  be  seen  that,  in  the  sdieme 
under  consideration,  it  may  happen  that  several  new  members  may 
send  in  their  first  subscriptions  on  the  same  day,  and  that  he  whose 
subscription  is  by  chance  first  numbered  may  obtain  a  great  advantage 
over  him  whose  number  is  last.  That  advantage  is  undoubtedly  in  the 
nature  of  a  prize.  The  subscriber  to  the  scheme  knows  full  well  that 
no  increment  is  to  be  earned  by  his  money,  but  that  all  returns  are 
to  come  from  his  own  contributions  and  tfie  contributions  of  others. 
The  chance  of  getting  back  from  these  sources  double  tlie  sum  that  he 
pays  in  and  getting  it  soon  is  the  prize  which  lures  him  to  make  the 
payments.  It  is  evident  that  there  can  be  no  other  inducement  to  sub- 
scribe than  the  chance  of  securing  an  early  or  lucky  number  and  the 
hope  of  obtaining  an  advantage  by  chance  over  other  subscribers. 
But  we  deem  it  unnecessary  to  enter  into  any  extended  discussion  of 
the  meaning  of  the  word  "lottery,"  or  the  decisions  of  the  courts  with 
reference  thereto,  for  the  questions  presented  in  the  present  case  are  in 
84  C.O.A.— 10 
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our  opinion  fully  covered  by  the  decision  of  the  Supreme  Court  in  Pub- 
lic Clearing  House  v.  Coyne,  194  U.  S.  497-512,  24  Sup.  Ct.  789,  48 
L.  Ed.  1092.  In  that  case  the  scheme  involved  was  similar  to  that 
which  is  presented  in  the  case  at  bar.  The  plan  contemplated  that  each 
person  who  became  a  member  should  pay  $3  as  an  enrollment  fee,  and 
$1  per  month  for  five  years,  and  agree  to  co-operate  by  inducing  oth- 
ers to  become  members,  for  which  he  was  to  receive  his  pro  rata  share 
of  the  total  amount  realized  when  entitled  to  a  realization  as  provided 
at  the  end  of  five  years.  The  plan  contemplated  that  in  the  end  the 
member  who  secured  new  members  and  the  member  who  did  not 
should  receive  the  same  amount.    The  court  said : 

"The  only  money  paid  in  was  a  small  enrollm^it  fee  of  $3  and  a  monthly 
pasrment  of  $1  for  five  years.  The  retnm  to  the  subscribing  member  which  is 
called  a  realization  is  not  only  uncertain  in  its  amoont,  but  depends  largely 
upon  the  number  of  new  members  each  8ab8eril)er  is  able  to  secure,  as  well 
as  the  number  of  members  which  his  co-operators  are  able  to  secure.  The 
return  to  members  who  have  been  able  to  secure  a  large  number  of  oth^r 
members  and  to  pay  their  own  monthly  dues  may  be  very  large  in  comparison 
with  the  amount  paid  in,  but  the  amount  of  such  return  depends  so  largely, 
and,  indeed,  almost  wholly,  upon  conditions  which  the  member  is  unable  to 
control,  that  we  think  it  fulfills  all  the  conditions  of  a  distribution  of  money 
by  chance.  In  becoming  a  co-operator  each  new  meml)er  evidently  contem- 
plates that  a  large  number,  probably  a  large  majority  of  those  subscribing, 
will  drop  out  before  the  end  of  five  years.  •  •  •  The  uncertainty  of  the 
amount  realized  up<Mi  these  settlements  is  evident  from  the  fact  that,  while 
a  member  may  possibly  realize  as  high  as  $15  for  every  dollar  invested  by 
him,  he  may  realize  no  profit  at  all,  or,  in  case  the  business  is  suspended,  may 
realize  nothing." 

The  court  held  the  scheme  to  be  a  lottery  within  the  meaning  of  the 
statute.  But  it  is  urged  that  the  Coyne  Case  is  not  decisive  of  the 
case  at  bar,  for  the  reason  that  the  schemes  involved  in  the  two  cases 
differ  in  an  essential  particular.  It  is  said  that  in  the  Coyne  Case  the 
member  was  to  pay  certain  fixed  sums  for  a  certain  fixed  period  and 
then  his  obligation  ceased,  and  that  thereby  the  creation  of  an  ade- 
quate redemption  fund  was  made  dependent  directly  upon  the  con- 
tingency of  lapses  of  members  and  the  acquisition  of  new  business, 
whereas,  in  the  present  case,  the  obligation  is  continuous  and  indefinite, 
and  requires  the  member  to  continue  his  monthly  payment  until  an 
amount  sufficient  to  pay  him  $160  shall  be  realized.  It  is  argued  that, 
by  virtue  of  this  provision,  the  amount  which  each  member  is  to  re- 
ceive is  not  only  not  uncertain,  but  that  it  does  not  depend  upon  the 
number  of  new  subscribers.  It  is  true  that  in  the  scheme  thus  detail- 
ed the  amount  which  each  member  is  to  receive  is  not  uncertain  if  he 
keeps  on  making  his  contributions.  The  uncertainty  lies  in  the  time 
when  he  shall  receive  it,  an  uncertainty  so  great  as  to  vitiate  the  scheme 
as  fully  as  would  an  uncertainty  in  the  amount.  But  not  only  is  there 
uncertainty  as  to  time,  but  there  is  uncertainty  in  the  amount  to  be  re- 
ceived as  compared  with  the  amount  to  be  paid  in.  If  there  were 
but  one  member  in  the  scheme,  before  he  could  realize  his  $160,  he 
would  be  required  to  pay  into  the  company  at  least  $240,  and  to  con- 
tinue his  regular  payments  until  he  had  invested  that  amount.  If  there 
were  more  members,  he  might  be  required  to  pay  more  and  for  a 
longer  time,  or  he  might  realize  his  $160  in  a  much  shorter  time,  de- 
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pending  on  the  number  of  members  who  dropped  out  and  the  number 
of  new  members  who  joined  and  the  order  in  which  the  subscriptions 
were  numbered.  In  all  its  essential  features  it  is  the  scheme  which 
the  court  had  under  consideration  and  condemned  in  the  Coyne  Case. 

It  is  assigned  as  error  that  the  court  in  instructing  the  jury  read  and 
quoted  from  the  decision  of  the  Supreme  Court  in  Public  Clearing 
House  V.  Coyne ;  and  said : 

TThese  uncontradicted  facts  bring  the  case  at  bar  clearly  within  the  doc- 
trine enimciated  by  the  Supreme  Court  of  the  United  States  in  the  foregoing 
quotations,  and  I  therefore  instruct  you  that  the  business  of  the  Cumulative 
Credit  Company  as  conducted  at  all  the  times  charged  in  the  indictment  and 
as  shown  by  the  uncontradicted  evidence  of  the  ease  was  a  lottery,  and  you 
will  so  find." 

It  is  the  general  rule  that,  unless  prohibited  by  statute,  the  court  in 
charging  the  jury  may  read  legal  decisions  or  extracts  therefrom  con- 
taining propositions  of  law  applicable  to  the  case  at  bar.  People  v. 
Minnaugh,  131  N.  Y.  563,  29  N.  E.  750 ;  People  v.  Niles,  44  Mich. 
606,  7  N.  W.  192;  People  v.  Bowkus,  109  Mich.  360,  67  N.  W.  319; 
State  V.  Bearing,  65  Mo.  530;  Kirby,  ExV,  v.  Wilson  et  al.,  98  111. 
240;  State  v.  Chiles,  58  S.  C.  47,  36  S.  E.  496.  But  the  question  is 
not  properly  before  us,  for  the  only  exception  taken  to  the  charge  to 
the  jury  was  stated  at  the  close  of  the  charge  in  these  words: 

•To  the  giving  of  each  and  all  of  the  said  instructions  for  the  government 
the  defendant  by  his  counsel  then  and  there  excepted." 

In  Block  V.  Darling,  140  U.  S.  234,  11  Sup.  Ct.  832,  35  L.  Ed.  476, 
it  was  held  that  the  general  exception  "to  all  and  each  part  of  the 
foregoing  charge  and  instructions"  suggested  nothing  for  the  con- 
sideration of  an  appellate  court. 

It  is  contended,  further,  that  there  was  no  evidence  to  sustain  the 
verdict,  in  that  there  was  no  proof  that  the  plaintiff  in  error  mailed 
the  documents  which  are  referred  to  in  the  indictment.  To  this  it  is 
sufficient  to  say  that  there  was  no  request  for  a  peremptory  instruction 
to  the  jury  to  acquit  the  plaintiff  in  error  for  want  of  evidence  of  his 
guilt.  Harless  v.  United  States,  34  C.  C.  A.  400,  92  Fed.  353,  Mc- 
Donnell V.  United  States,  66  C.  C.  A.  671, 133  Fed.  293,  and  cases  there 
cited.  But  we  have  considered  the  evidence,  and  we  find  no  merit 
in  the  contention.  It  was  proven,  and  was  not  disputed,  that  at  all 
the  dates  referred  to  in  the  indictment  the  plaintiff  in  error  was  the 
ower  and  manager  of  the  Cumulative  Credit  Company,  that  the  docu- 
ments referred  to  in  the  indictment  were  transferred  through  the  mails, 
that  the  most  of  it  bore  the  signature  of  the  plaintiff  in  error,  and  that 
there  was  no  one  else  at  his  place  of  business  who  did  or  could  have 
mailed  the  same.  There  was  proof  that  the  plaintiff  in  error  had  di- 
rected correspondents  to  send  mail  matter  to  him  addressed,  not  to 
him,  but  to  fictitious  names  for  the  purpose  of  avoiding  the  exciusion 
thereof  by  the  post  office  department,  and  the  plaintiff  in  error  admit- 
tecl  that  the  documents  described  in  the  indictment  and  others  admitted 
in  evidence  were  signed  by  him  and  were  mailed  by  some  one  in  his 
office,  he  having  left  them  on  his  desk  for  that  purpose. 

We  find  no  error.    The  judgment  is  affirmed. 
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056  Fed.  482.) 

riTZSIMMONS  et  al.  v.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Ninth  Circuit.    October  7,  1907.) 

No.  1,341. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Southern 
District  of  California. 
Walter  R.  Bacon,  for  plaintiffs  in  error. 
Oscar  Lawler,  U,  S.  Atty. 
Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

GILBERT,  Circuit  Judge.  This  case  is  in  all  respects  similar  to 
the  case  of  Orlando  K.  Fitzsimmons  v.  United  States,  156  Fed.  477, 
84  C.  C.  A.  287,  and  presents  upon  the  writ  of  error  the  questions  of 
law  which  were  under  consideration  in  that  case. 

The  judgment  of  the  District  Court  is  affirmed. 


a56  Fed.  482.) 

CAMBERS  V.  FIRST  NAT.  BANK  OF  BUTTE. 

(arcult  Court  of  Appeals,  Ninth  Circuit    October  14,  1907.) 

No.  l,40a 

Pleading— SuinciENCT   of   Complaint  —  Allegation   op   Satisfaction   of 
Judgment. 

Where  plaintiff  deposited  money  to  Indemnify  his  sureties  on  Injunction 
bonds  against  loss  on  account  of  a  judgment  rendered  against  them  and 
plaintiff  on  such  bonds,  a  complaint  to  recover  such  money  from  the  de- 
positary does  not  state  a  cause  of  action,  where  it  alleges  merely  that  the 
judgment  was  satisfied  on  the  docket  by  the  clerk  of  the  court  on  return 
of  an  execution  Issued  thereon  "fully  satisfied" ;  there  being  no  allegation 
that  the  judgment  has  been  In  fact  paid  and  satisfied.  Nor  is  such  com- 
plaint made  good  by  an  allegation  that  the  sureties  are  not  liable  on  such 
judgment,  which  is  a  mere  conclusion  of  law. 

In  Error  to  the  Circuit  Court  of  the  United  States,  for  the  District 
of  Oregon. 

For  opinion  below,  see  144  Fed.  717. 

A.  E.  Reames,  Frank  F.  Freeman,  and  J.  C.  Veazie,  for  plaintiff  in 
error. 

Dolph,  Mallory,  Simon  &  Oearin,  and  R.  L.  Clinton,  for  defendant 
in  error. 

Before  GILBERT,  Circuit  Judge,  and  DE  HAVEN  and  HUNT, 
District  Judges. 

DE  HAVEN,  District  Judge.  This  action  was  brought  by  the  plain- 
tiff to  recover  from  the  defendant  the  First  National  Bank  of  Butte  the 
sum  of  $10,000,  and  interest  from  August  21,  1902,  at  the  rate  ol  S 
per  cent,  per  annum,  and  from  the  defendants  Andrew  J.  Davis  and 
George  W.  Andrews  interest  on  said  sum  of  $10,000  at  the  rate  of  6 
per  cent,  per  annum  from  April  19,  1902.    The  defendants  Davis  and 
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Andrews  were  not  served  with  summons,  and  made  no  appearance,  and 
the  other  defendant,  the  First  National  Bank  of  Butte,  interposed  a 
general  demurrer  to  the  complaint,  upon  the  ground  that  the  same  does 
not  state  a  cause  of  action  against  it.  The  demurrer  was  sustained,  and, 
the  plaintiff  not  desiring  to  further  plead,  judgment  was  rendered  that 
he  take  nothing  against  said  defendant,  and  that  defendant  recover  its 
costs.    The  case  is  brought  here  by  the  plaintiff  on  writ  of  error. 

The  case  stated  in  the  complaint  is  substantially  this :  The  plaintiff 
brought  certain  suits  in  the  courts  of  Montana,  in  which  litigation  it  be- 
came necessary  for  him  to  furnish  injunction  bonds,  aggregating  in 
amount  $12,500,  and  the  defendants  Davis  and  Andrews  became  sure- 
ties for  him  on  these  bonds.  The  litigation  referred  to  resulted  ad- 
versely to  the  plaintiff,  and  judgment  was  rendered  in  one  of  the  dis- 
trict courts  of  Montana,  on  March  20,  1902,  against  him  and  his  sure- 
ties, Davis  and  Andrews,  upon  the  injunction  bonds,  for  the  sum  of 
$12,500.  Thereafter,  on  April  19,  1902,  the  plaintiff  having  on  deposit 
with  the  defendant  First  National  Bank  of  Butte  $10,000,  all  of  the 
parties  to  this  action  on  that  day  entered  into  a  contract,  by  the  terms 
of  which  it  was  agreed  that  the  defendant  First  National  Bank  of  Butte 
should  retain  said  sum  of  $10,000  on  deposit,  for  the  purpose  of  indem- 
nifying Davis  and  Andrews  against  loss  by  reason  of  having  become 
sureties  on  such  iln junction  bonds  and  their  liability  on  said  judgment; 
and  also  to  indemnify  the  sureties  upon  any  bond  which  might  be  given 
by  the  plaintiff  to  stay  the  execution  of  said  judgment,  pending  an  ap- 
peal therefrom  to  the  Supreme  Court  of  Montana.  The  judgment  was 
not  appealed  from,  and  no  such  stay  bond  was  given,  and  the  deposit 
remained  in  the  First  National  Bank  of  Butte,  for  the  protection  of  de- 
fendants Davis  and  Andrews,  against  the  liability  on  the  judgment  just 
referred  to. 

The  complaint  further  alleges  that  neither  of  the  defendants  has 
paid  any  part  of  said  judgment;  "nor  are  they,  or  either  or  any  of 
them,  liable  to  pay  such  judgment,  or  any  part  thereof;  nor  can  the 
same,  or  any  part  thereof,  be  enforced  against  them,  or  either  or  any 
of  them." 

The  complaint  further  sets  forth  that  an  execution  upon  said  judg- 
ment was  duly  issued  and  placed  in  the  hands  of  the  sheriff  of  Silver 
Bow  county,  Mont.,  with  directions  to  collect  the  sum  for  which  the 
judgment  was  rendered,  and  that  on  the  21st  day  of  August,  1902,. 
while  the  same  was  in  full  force  and  effect,  the  sheriff  "returned  said 
execution  fully  satisfied  to  the  clerk  of  said  district  court."  It  is  then 
alleged : 

**Tbat  by  the  laws  of  the  state  of  Montana  then  In  force,  it  became  and  was 
then  the  duty  of  said  cleric  to  enter  satisfaction  of  said  Judgment  upon  the 
judgment  docket  of  said  court,  and  said  clerk  did  thereupon,  on  said  21st  day 
of  August,  1902,  duly  enter  a  satisfaction  of  said  Judgment  upon  said  judg- 
ment docket,  and  satisfy  said  judgment  as  to  each  and  all  the  defendants  in 
said  cause,  and  said  satisfaction,  when  so  entered,  constituted  a  full  and 
complete  satisfaction  and  discharge  of  said  judgment,  and  the  same  was  at 
said  time  fully  satisfied  and  discharged.  *  *  *  That  said  satisfaction  of 
judgment  has  never  been  vacated,  set  aside,  or  amended,  and  by  the  laws 
then  and  now  in  force  in  the  state  of  Montana,  the  time  within  which  such 
judgment  could  have  been  reinstated,  or  the  satisfaction  thereof  vacated,  has 
long  since  gone  by." 
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The  demurrer  to  the  complaint  was  properly  sustained.  There  is 
in  it  no  averment  that  the  judgment  referred  to  therein  has  in  fact 
been  paid,  or  that  the  defendants  Davis  and  Andrews  have  been  re- 
leased by  the  judgment  creditor  from  their  liability  to  pay  said  judg- 
ment, or  that  plaintiff  has  by  any  act  of  theirs  been  released  from  his 
obligation  to  let  the  said  sum  of  $10,000  remain  on  deposit  for  their 
protection  against  liability  on  such  judgment;  and  the  allegation  of 
some  one  of  these  facts  is  necessary  in  order  to  state  a  cause  of  action, 
entitling  the  plaintiff  to  the  relief  which  he  demands.  The  allegation 
that  the  defendants,  nor  either  of  them,  are  liable,  "to  pay  said  judg- 
ment or  any  part  thereof,  nor  can  the  same  or  any  part  thereof  be  en- 
forced against  them,  or  either  or  any  of  them,"  is  the  statement  of  a 
mere  conclusion  of  law,  and  gives  no  strength  to  the  complaint 

The  cause  of  action  which  the  plaintiff  attempts  to  state,  in  so  far  as 
it  depends  upon  the  satisfaction  of  the  judgment  therein  mentioned, 
seems  to  rest  upon  the  alleged  facts  that  the  sheriff  returned  the  ex- 
ecution issued  upon  the  judgment  as  "satisfied,"  and  that  thereupon  the 
clerk  entered  such  satisfaction  upon  the  record ;  but  the  complaint  does 
not  show  that  the  sheriff  stated  in  his  return  that  he  had  collected  the 
amount  called  for  by  the  execution,  and  yet,  unless  the  sheriff  made 
such  a  return,  the  ministerial  act  of  the  clerk  in  entering  satisfaction  of 
tlie  judgment,  based  entirely  upon  the  sheriff's  return,  was  without 
legal  justification.  Indeed,  the  complaint  seems  to  have  been  carefully 
framed  so  as  to  avoid  alleging  as  a  fact  that  the  judgment  therein  re- 
ferred to  was  satisfied  by  a  levy  upon  and  sale  of  sufficient  property 
under  execution  to  pay  the  same,  or  that  the  money  to  fully  satisfy 
it  was  paid  to  the  sheriff  holding  the  execution ;  and  that  thereupon 
the  sheriff  returned  the  execution  with  the  statement  that  the  same  was 
satisfied  in  one  or  the  other  of  these  ways.  In  short,  the  complaint 
in  this  respect,  fails  to  state  the  ultimate  fact  that  the  judgment  ren- 
dered against  the  plaintiff  and  the  defendants  Andrews  and  Davis,  upon 
the  injunction  bonds  executed  by  them,  has  been  paid. 

Judgment  affirmed. 
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ase  Fed.  438.) 

CHAKLTON  et  al.  v.  KELLY. 

(arcult  Court  of  Appeals,  Ninth  Circuit    October  22,  1907.) 

No.  1,445. 

1.  Mines  and  Minebals— Mining  Claims— Marking  op  Boundabies. 

Under  Rev.  St.  §  2324  [U.  S.  Comp.  St.  1901,  p.  1426],  whicli  requires 
that  a  mining  location  "must  be  distinctly  marked  on  the  ground  so  that 
its  boundaries  can  be  readily  traced,"  no  particular  method  of  marking 
is  required,  and  what  Is  sufficient  may  dei>end  on  the  topography  of  the 
ground ;  it  behig  a  question  of  fact  in  each  case  whether  the  lines  are  so 
marked  that  they  can  be  readily  traced  by  a  person  making  a  reasonable 
eflTort  to  do  so. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig.  vol.  34,  Mines  and  Min- 
erals, §§  40^t4.] 

2.  Same— Discovert  of  Mineral. 

An  instruction  that  to  constitute  a  discovery  of  gold  sufficient  to  sup- 
port a  location  of  a  gold  placer  mining  claim  as  against  an  adverse  mineral 
locator,  the  gold  found  must  be  of  such  character  and  quantity  and  found 
under  such  circumstances  as  to  Justify  a  man  of  ordinary  prudence  in  the 
expenditure  of  time  and  money  in  the  development  of  the  property,  is  not 
erroneous;  the  word  "development,"  as  so  used,  being  the  Equivalent  of 
"exploration." 

[Ed.  Note. — Sufficiency  of  discovery  of  mineral  characteristics  to  sup- 
port mining  location,  see  note  to  Lange  v.  Robinson,  79  C.  C  A.  6.] 

8.  Same— Action  to  Recover  Claim— Instructions. 

Instructions  given  in  an  action  to  recover  possession  of  a  mining  claim, 
relating  to  the  questions  of  discovery  of  mineral  and  possession,  consider- 
ed, and  held  not  erroneous  as  applied  to  the  evidence. 

[Ed.  Note. — For  cases  in  point^  see  Cent  Dig.  voL  84,  Mines  and  Min- 
erals, §  109.] 

4.  Trial— Instructing  Jury— Discretion  of  Court. 

A  court  has  a  wide  discretion  in  the  matter  of  charging  tne  jury,  and 
may  bring  the  Jury  in  at  any  time  and  give  them  additional  instructions, 
whether  requested  or  not ;  and  where  they  ask  for  additional  Instructions 
on  a  particular  question  it  is  not  error  for  the  court  also  to  further  in- 
struct them  on  other  issues. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig.  vol.  46,  Trial,  §§  744,  745.] 

5.  Witnesses— Impeaohment— Use  of  Deposition  Taken  in  Another  Cause. 

Stat^nents  made  by  a  witness  in  a  deposition  taken  in  another  action, 
contradictory  of  his  testimony  given  in  the  cause  on  trial,  may  be  read 
in  such  cause  for  the  purpose  of  impeachment,  regardless  of  their  rele- 
vancy to  the  issues  on  trial ;  and  in  such  case  the  party  introducing  them 
is  not  required  to  read  the  entire  deposition. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  50,  Witnesses,  §  1255.] 

6l  New  Trial— Grounds— Misconduct  of  Officer  Affecting  Jury. 

If  an  officer  of  the  court,  whether  he  has  charge  of  the  Jury  or  not, 
makes  to  the  Jury  during  their  deliberations  statements  calculated  to  in- 
fluence their  verdict,  it  is  ground  for  a  new  trial ;  but  if,  under  all  the  cir- 
cumstances, it  does  not  appear  that  the  conduct  of  the  officer  had  the  ef- 
fect of  influencing  the  verdict,  a  new  trial  will  not  be  granted  on  that 
ground. 

[Eid.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  87,  New  Trial,  §  100.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Third  Di- 
vision of  the  Territory  of  Alaska, 
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The  plaintiffs  in  error  brought  ejectment  to  recover  possession  of  a  certain 
mining  claim  in  the  Fairbanks  recording  district,  Alaska,  known  as  **Upper 
No.  6  Below  Discovery,"  in  the  second  tier  of  bench  claims  on  the  ri^t  limit 
of  Dome  creek,  alleging  a  location  made  on  August  11,  1904,  on  a  discovery  of 
gold  made  on  the  day  previous ;  the  location  having  been  completed  by  the  re- 
cording of  two  location  notices,  <Mie  on  September  29,  1904,  and  an  amended 
location  certificate  on  May  31,  1906.  The  defendant  in  error  claimed  under  a 
location  made  on  June  26,  1905,  of  a  claim  known  as  "No.  6  Below  Discovery," 
third  tier  of  benches,  the  lower  half  of  which  claim  overlaps  the  location  of 
the  plaintiffs  in  error.  It  was  claimed  by  the  plaintiffs  in  error  that  up  to 
the  time  of  the  location  of  the  Kelly  claim  they  had  been  in  the  actual  pos- 
session of  their  claim  through  one  Kelsey,  their  agent,  who  was  obliged  to 
leave  the  claim  on  June  26,  1905,  the  day  of  the  Kelly  location,  in  order  to 
obtain  provisions,  and  was  detained  in  Fairbanks  as  a  member  of  a  jury  until 
the  following  S^tember,  when  he  returned  to  the  claim.  The  evidence  was 
that  the  ground  on  which  these  claims  were  located  was  covered  with  a  heavy 
growth  of  moss,  from  one  to  three  or  four  feet  thick,  and  with  timber  and 
brush.  It  was  contended  by  the  defendant  in  error  that  the  plaintiffs  in  error 
never  did  make  a  valid  location  of  their  claim,  for  the  reasons,  first,  that  no 
discovery  of  mineral  was  made  thereon,  sufliclent  to  comply  with  the  statute ; 
and,  second,  that  the  boundaries  of  the  claim  were  not  marked  so  that  they 
could  be  readily  traced  on  the  ground,  and  that  no  proper  certificate  of  location 
was  recorded  before  the  rights  of  the  defendant  in  error  vested.  After  the 
case  had  been  submitted  to  the  jury,  and  they  had  been  in  deliberation  about 
20  hours,  they  notified  the  bailiff  in  charge  that  they  could  not  c<Hne  to  an 
agreement  and  requested  him  to  notify  the  judge.  The  bailiff  communicated 
this  request  to  the  marshal.  The  marshal  w«it  to  the  jury  room  and  spoke 
to  the  jury  of  their  Inability  to  agree,  and  suggested  that  they  get  further 
Instructions  from  the  judge.  There  is  evidence  iProm  afildavits  of  the  Jurors 
that  the  marshal  remarked  to  the  jury  that  the  case  was  an  important  one, 
that  it  was  on  trial  for  a  second  time,  and  that  they  ought  to  be  able  to  agree. 
The  jury  at  that  time  stood  evenly  divided.  They  were  thereafter  brought  In- 
to court  and  further  instructed,  and  again  retired  and  agreed  upon  a  verdict 
for  the  defendant  in  error.  The  remarks  of  the  marshal  to  the  jury  were  set 
forth  In  affidavits  and  were  presented  to  the  court  on  a  motion  for  a  new  trial. 
The  motion  was  overruled,  and  judgment  entered  for  the  defendant  in  error. 

West  &  De  Journel,  Jeremiah  Cousby,  HeUig  &  Tozier,  and  T.  C. 
West,  for  plaintiffs  in  error. 

McGinn  &  Sullivan,  J.  C.  Campbell,  W.  H.  Metson,  Frank  C.  Drew, 
C.  F.  Oatman,  and  J.  R.  Mackenzie,  for  defendant  in  error. 

Before  GILBERT,  Circuit  Judge,  and  DE  HAVEN  and  HUNT, 
District  Judges. 

GILBERT,  Circuit  Judge  (after  stating  the  facts  as  above).  Error 
is  assigned  to  the  instruction  of  the  court  to  the  jury  on  the  subject 
of  the  marking  of  the  plaintiff  in  error's  claim.  It  is  said  that  the 
substance  of  the  instruction  was  that  it  is  necessary  that  a  mining 
claim  be  marked  upon  the  ground  by  stakes  or  other  permanent  monu- 
ments; whereas,  the  law  is  that  the  statute  is  sufficiently  complied 
with  if  there  is  such  marking  on  the  ground  by  stakes,  monuments, 
mounds,  and  written  notices,  or  otherwise,  that  the  boundaries  of  the 
location  can  be  readily  traced.  The  instruction  of  the  court  upon  this 
branch  of  the  case  was  that  it  depended  somewhat  upon  the  conforma- 
tion of  the  ground  and  the  surrounding  conditions  whether  the  bound- 
aries were  so  marked  as  to  comply  with  the  law,  and  said : 

**Tou  are  Instructed  that  a  claim  may  be  marked  upon  the  ground  by  stakes 
or  other  permanent  monuments,  but  you  are  Instructed  that  the  law  requires 
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a  claim  to  be  so  distinctly  marked  upon  the  ground  that  its  boundaries  can  be 
readily  trac^pd.  The  requirements  of  the  statute  in  this  respect  are  not  neces- 
sarily fulfilled  by  merely  setting  stakes  at  each  of  the  comers  of  the  claim 
and  at  the  center  of  the  end  lines,  unless  the  topography  of  the  ground  and 
the  surrounding  conditions  are  such  that  a  person  accustomed  to  tracing 
lines  of  mining  claims  can,  after  reading  a  description  of  the  claim  in  the 
posted  or  recorded  notice  of  location  or  ui>on  the  stakes,  by  a  reasonable  and 
bona  fide  effort  to  do  so,  find  all  of  the  stakes  and  thereby  readily  trace  the 
boundaries.  Where  the  country  is  broken,  or  the  view  from  one  stake  or 
monument  to  another  is  obstructed  by  intery^iing  timber  or  brush,  it  may 
be  necessaiy  to  blaze  trees  along  the  line,  or  cut  away  the  brush,  or  set  more 
stakes  at  such  distances  that  they  may  be  se&i  from  one  to  the  other,  in  a  way 
to  indicate  the  lines  so  that  the  boundaries  can  be  readily  traced.  But  it  is 
not  for  the  court  to  say  what  is  a  suflBcient  marking  of  the  boundaries.  It  is 
your  duty  to  determine,  from  all  the  evidence  in  the  case  and  from  the  topog- 
raphy of  the  ground  in  question,  whether  or  not  a  sufficient  marking  of  the 
boundaries  of  the  claim  by  the  plaintiffs  was  made  so  that  the  same  could  be 
readily  traced  by  a  person  making  a  reasonable  effort  to  do  so.  If  you  find 
from  the  evidence  in  this  case  that  this  location  was  so  definitely  marked  on 
the  ground  by  the  plaintiffs  or  their  agents  that  its  boundaries  could  be  readily 
traced,  then  I  instruct  you  that  the  plaintiffs  have  complied  with  this  re- 
quirement of  the  law.  If  not,  then  I  instruct  you  that  they  have  failed  In  one 
of  the  essentials  of  a  valid  placer  mining  location,  and  that  your  verdict 
must  be  for  the  defendant" 

We  find  no  error  in  this  instruction.  The  statute  requires  that  the 
location  must  be  marked  on  the  ground  so  that  its  boundaries  can  be 
readily  traced.  It  does  not  prescribe  or  define  tfie  nature  of  the  marks 
or  the  position  of  the  same  on  the  ground.  It  is  universally  held  that 
any  marking  on  the  ground  whereby  the  boundaries  of  the  claim  may 
be  readily  traced  is  sufiicient.  The  instruction  so  given  by  the  court 
below  recognized  this  rule.  It  did  not  confine  the  jury  to  the  consid- 
eration of  stakes  or  other  permanent  monuments  on  the  ground,  and  it 
left  to  the  jury  the  decision  of  the  question  whether,  from  the  evidence 
in  the  case  and  the  topogfraphy  of  the  ground,  a  sufficient  marking  of 
the  boundaries  of  the  claim  had  been  made  by  the  plaintiflFs  in  error  so 
that  the  same  could  be  readily  traced  by  a  person  making  a  reasonable 
effort  to  do  so.  North  Noonday  Mining  Co.  v.  Orient  Mining  Co.  (C. 
C.)  1  Fed.  522;  6  Sawy.  299;  Book  v.  Justice  Min.  Co.  (C.  C.)  58 
Fed.  106,  113,  and  cases  there  cited. 

It  is  contended  that  the  court  gave  erroneous  instruction  on  the  sub- 
ject of  the  discovery  necessary  to  the  location  of  a  placer  claim.  The 
general  objection  is  made  that  the  charge  was  argumentative,  compris- 
ing the  recital  of  opinions  of  text-writers  and  misleading  extracts  from 
decided  cases.  The  charge  upon  this  branch  of  the  case  was  compre- 
hensive and  exhaustive.  It  contained  the  recital  of  the  language  of 
decisions  of  the  Supreme  Court  of  the  United  States  and  of  the  state 
of  California,  none  of  which,  so  far  as  we  can  discover,  was  inappro- 
priate to  the  case.  But  it  is  said  that  the  portion  of  the  charge  relating 
to  the  insufficiency  of  mere  indications  of  mineral  to  constitute  a  dis- 
covery was  erroneous  and  misleading.  Upon  that  subject  the  court 
said  that  slight  surface  indications  did  not  constitute  a  discovery,  and 
quoted  the  language  of  the  Supreme  Court  of  California  in  Miller  v. 
Chrisman,  140  Cal.  449,  73  Pac.  1084,  in  which  it  was  said : 

•*To  constitute  a  discovery,  the  law  requires  something  more  than  conjec- 
ture, hope,  or  even  indications." 
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The  court  further  said: 

*'If  you  shall  find  and  believe  from  the  evidence  in  this  case  that  Klonos, 
Kelsey,  and  Schmidt  found  the  colors  and  the  particles  of  gold  so  testified  to 
by  them  in  the  draw  or  small  water  course  on  the  surface  of  the  ground  in 
dispute,  then  you  should  determine  whether  or  not  such  finding  was  of  suffi- 
cient character  and  found  in  such  places,  and  under  such  conditions  as  to  con- 
stitute such  a  discovery  of  mineral  as  will  satisfy  the  law.  You  are  instructed 
that  mere  indications,  however  strong,  are  not  sufficient  to  answer  the  require- 
ments of  the  statute." 

The  court  proceeded  to  say  that  the  statute  should,  as  between  con- 
flicting claimants  to  mineral  lands,  receive  a  broad  and  liberal  construc- 
tion, so  as  to  protect  bona  fide  locators  who  had  really  made  a  discov- 
ery of  mineral.  We  find  nothing  in  these  instructions  as  to  the  law 
relating  to  discovery  that  is  not  in  harmony  with  the  decisions  of  the 
Supreme  Court  of  the  United  States  or  with  the  decision  of  this  court 
in  Lange  v.  Robinson,  148  Fed.  799,  79  C.  C.  A.  1,  which  is  relied  upon 
by  the  plaintiffs  in  error.    In  that  case  we  said : 

"The  question  must  be  decided,  not  only  with  reference  to  the  gold  actually 
found  within  the  limits  of  the  claim  located,  but  also  in  view  of  its  situation 
with  reference  to  other  lands  known  to  contain  valuable  d^osits  of  placer 
gold,  and  whether  its  rock  and  soil  formations  are  such  as  are  usually  found 
where  these  deposits  exist  in  paying  quantities." 

And  we  held  that,  to  constitute  a  discovery  sufficient  to  support  the 
location  of  a  gold  placer  claim  as  against  another  mineral  claimant,  it 
is  not  necessary  that  gold  must  have  been  found  thereon  in  paying 
quantities,  but  that  there  must  have  been  such  a  discovery  of  gold  as 
to  give  reasonable  evidence  that  the  ground  is  valuable  for  placer  min- 
ing, taking  into  consideration  its  character,  location  and  surroundings. 

The  principal  objection  made  to  the  charge  on  this  branch  of  the 
case  is  that  the  court  instructed  the  jury  that  the  mineral  discovered 
must,  in  oraer  to  constitute  a  discovery,  be  of  such  quantity  and  charac- 
ter and  found  under  such  circumstances  as  to  justify  a  man  of  ordi- 
nary prudence  in  the  expenditure  of  his  time  and  money  in  the  devel- 
opment of  the  property.  It  is  argued  that  a  discovery  sufficient  to  jus- 
tify the  expenditure  of  time  and  money  in  the  development  of  a  min- 
ing claim  must  necessarily  be  greater  than  that  which  is  necessary  to 
justify  the  expenditure  of  money  for  the  purpose  of  exploration,  with 
the  reasonable  expectation  that,  when  developed,  the  claim  will  be 
found  valuable  as  a  placer  mining  claim.  Counsel  for  the  plaintiffs  in 
error  have  assumed  for  the  word  "development''  a  broader  meaning 
than  was  intended  in  the  charge.  The  court  did  not  mean  that,  in  or- 
der to  comply  with  the  law,  there  must  be  such  a  discovery  as  to  jus- 
tify the  expenditure  of  time  and  money  upon  a  claim  to  the  extent  of 
opening  up  the  whole  thereof  and  acquiring  an  exhaustive  knowledge 
concerning  its  resources.  The  word  as  it  was  used  by  the  court,  and 
as  in  connection  with  the  whole  charge  it  must  have  been  understood 
by  the  jury,  was  equivalent  to  the  word  "exploration,"  and  was  used  in 
the  sense  in  which  it  was  employed  in  Chrisman  v.  Miller,  197  U.  S. 
313,  323,  25  Sup.  Ct.  468,  470,  49  L.  Ed.  770,  in  which  the  court  thus 
quoted  with  approval  the  language  of  Mr.  Justice  Field  in  a  prior  case : 

"The  mere  indication  or  presence  of  gold  or  silver  is  not  suflScient  to  estab- 
lish the  existence  of  a  lode.    The  mineral  must  exist  in  such  quantities  as  to 
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justify  the  expenditure  of  money  for  the  development  of  the  mine  and  the  ex- 
traction of  the  mineral." 

Error  is  assigned  to  the  instruction  on  the  subject  of  possession. 
The  court  instructed  the  jury  that  they  should  view  the  matter  of  the 
absence  of  a  prior  occupant  and  the  character  of  his  actual  occupancy 
and  possession  with  care  and  caution.  This  it  is  said  is  erroneous,  be- 
cause it  is  an  invasion  of  the  province  of  the  jury,  prohibited  by  sec- 
tion 673  of  the  Alaskan  Gxle.  In  answer  to  this  it  is  sufficient  to  say 
that  the  instniction  but  expressed  a  rule  of  law,  not  a  comment  on  the 
testimony  in  the  particular  case,  nor  an  expression  of  opinion  as  to  the 
credibility  of  witnesses  or  the  weight  of  the  evidence.  It  is  contended 
that  the  charge  was  erroneous,  also,  in  that  the  court  instructed  the  jury 
that  if  they  should  find  from  the  evidence  that  the  plaintiffs  in  error 
were  not  in  the  actual  possession  of  the  premises  in  good  faitih,  and  had 
not  temporarily  left  the  same  in  good  faith,  but  were  merely  holding 
the  same  for  speculative  purposes  and  without  any  discovery  of  min- 
eral thereon,  their  verdict  should  be  against  the  plaintiffs  in  error  on 
that  question.  There  was  evidence  in  the  case  from  which  tiie  jury 
might  have  drawn  the  inference  that  the  claim  had  been  staked  by  the 
plaintiffs  in  error  without  appropriate  discovery  and  for  merely  specu- 
lative purposes.  In  view  of  that  evidence,  there  was  no  error  in  the 
charge  as  given. 

The  further  point  is  made  that  the  instruction  was  erroneous,  in  that 
it  charged  the  jury  that  the  affirmative  matter  in  the  defendant's  answer 
was  not  denied  by  the  reply.  This  objection  is  too  trivial  to  require 
extended  comment.  The  complaint  had  alleged  that  the  defendants 
wrongfully  entered  upon  the  property  in  dispute  on  or  about  July  1, 
1905,  and  from  that  date  had  wrongfully  withheld  the  same  from  the 
plaintiffs  in  error.  The  answer  alleged  that  the  defendants  in  the  ac- 
tion had  the  actual  possession  of  the  property  from  and  after  July  1, 
1905.  After  alleging  that  the  defendant  in  error  was  in  the  actual 
possession,  the  plaintiffs  in  error  could  not,  in  their  reply,  deny  the 
affirmative  answer  alleging  the  same  fact,  nor  can  the  language  of  their 
reply  be  so  construed. 

Upon  the  request  of  the  jury  for  further  instructions  in  answer  to 
their  question  whether  the  placing  of  tools  and  cooking  utensils  on  a 
mining  claim  constitute  possession,  when  the  owner  is  away  after  sup- 
plies and  provisions,  the  court  said : 

"Merely  placing  a  tent  and  a  few  tools  and  a  email  supply  of  provlslona  up- 
on a  placer  mining  claim  do  not  alone  and  of  themselves  constitute  actual  pos- 
session." 

It  is  contended  that  this  was  error,  for  the  reason  that  the  court  did 
not  thereby  fully  answer  the  jury's  question.  But,  upon  the  question 
of  the  relation  which  the  absence  of  the  owner  from  the  claim  while 
seeking  supplies  or  provisions  bears  to  the  question  of  his  possession, 
the  court  in  the  original  charge  had  instructed  the  jury  that  where  a 
prospector  has  in  good  faith  temporarily  gone  away  from  his  claim  for 
the  purpose  of  purchasing  provisions  or  supplies,  or  for  any  other  tem- 
porary purpose,  intending  to  return  and  resume  his  actual  occupation, 
possession,  and  labors,  such  temporary  absence  is  not  to  be  construed 
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to  be  an  abandonment  of  his  rights  to  the  ground,  and  that  one  enter- 
ing the  ground  during  such  temporary  absence  could  not  initiate  any 
right  thereto.  But  it  is  said  that  the  court  proceeded  to  give  instruc- 
tions not  requested  by  the  jury,  and  that  this  was  "error.  There  can 
be  no  question  that  the  court  may  exercise  a  wide  discretion  in  the 
matter  of  charging  the  jury,  and  may  bring  the  jury  in  at  any  time  and 
give  them  additional  instructions  whether  requested  or  not.  AUis  v. 
United  States,  155  U.  S.  117,  16  Sup.  Ct.  36,  39  L.  Ed.  91 ;  Nichols  v. 
Munsel  et  ux.,  115  Mass.  567. 

It  is  contended  that  the  court  erred  in  admitting  in  evidence  a 
portion  of  a  deposition  of  one  of  the  plaintiffs  in  error,  taken  in 
another  cause,  in  regard  to  discovery  of  gold  upon  the  surface 
of  claim  No.  4  Below  Discovery.  It  is  said  that  the  admission  of  this 
deposition  was  erroneous,  for  the  reason  that  it  was  a  deposition  taken 
in  another  cause,  and  therefore  not  admissible  in  the  case  on  trial. 
This  objection  leaves  out  of  view  the  purpose  for  which  the  deposition 
was  offered  and  admitted  in  evidence.  It  was  not  offered  to  prove  any 
of  the  substantive  issues  of  the  case,  but  to  impeach  the  testimony  of 
the  witness  by  showing  that  at  another  time  and  place  he  had  made 
statements  under  oath  inconsistent  with  those  made  upon  the  witness 
stand  in  the  case  on  trial.  For  the  purpose  of  impeachment  a  deposi- 
tion is  to  be  regarded  as  any  other  statement  or  declaration  of  the  wit- 
ness, and  it  is  not  necessary  that  the  whole  of  the  deposition  be  read, 
or  any  greater  portion  thereof  than  that  which  directly  relates  to  the 
proposed  impeachment. 

It  is  urged  that  the  communication  made  by  the  marshal  to  the  jury 
while  they  were  deliberating  upon  their  verdict  was  such  fatal  irreg- 
ularity as  to  require  the  reversal  of  the  judgment.  The  facts  on  which 
this  contention  is  based  were  presented  to  tJie  court  below  by  affidavits 
upon  the  motion  for  a  new  trial.  Ordinarily  the  granting  or  withhold- 
ing a  new  trial  rests  in  the  sound  discretion  of  the  trial  court,  and 
the  ruling  on  such  a  motion  is  not  assignable  as  error.  In  the  present 
case  there  was  clearly  no  abuse  of  discretion.  If  an  officer  of  the  court, 
whether  he  has  charge  of  the  jury  or  not,  makes  to  the  jury  during 
their  deliberations  statements  calculated  to  influence  their  verdict,  it 
is  ground  for  a  new  trial.  Clyde  Mattox  v.  United  States,  146  U.  S. 
140,  13  Sup.  Ct.  50,  36  L.  Ed.  917 ;  State  v.  La  Grange,  99  Iowa,  10, 
68  N.  W.  557 ;  State  v.  Dallas,  35  La.  Ann.  899 ;  Bamett  v.  Eaton,  62 
Miss.  768.  But  if,  under  all  the  circumstances,  it  does  not  appear  that 
the  conduct  of  the  officer  had  the  effect  of  influencing  the  verdict,  a 
new  trial  will  not  be  ordered  upon  that  ground.  United  States  v.  Reid 
et  al.,  12  How.  361,  13  L.  Ed.  1023 ;  Leach  v.  Wilbur,  9  Allen  (Mass.) 
212 ;  State  v.  Wart,  51  Iowa,  587,  2  N.  W.  405 ;  Nelling  v.  Indus- 
trial Mfg.  Co.,  78  Ga.  260.  The  affidavits  concerning  the  nature  of  the 
remarks  of  the  marshal  to  the  jury  are  to  some  extent  contradictory. 
Conceding  the  facts  to  have  been  as  presented  most  strongly  for  the 
plaintiffs  in  error,  they  are  that  the  marshal  said : 

"What  is  the  matter  with  you  that  you  can't  agree  in  this  case?  This  is 
a  very  important  case,  and  this  Is  the. second  time  It  has  been  tried.  You 
ought  to  be  able  to  come  to  some  agreement  some  way.  You  had  better  call 
up  the  judge  and  get  some  more  Instructions." 
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There  is  nothing  in  the  affidavits  to  show  that  any  of  the  jurors  was 
influenced  by  these  remarks,  and  there  is  nothing  in  the  language 
shown  calculated  to  influence  the  jury  for  one  or  the  other  of  the  par- 
ties. While  such  remarks  by  an  officer  of  the  court  to  a  jury  are  pro- 
hibited by  law,  and  should  be  discountenanced,  they  are  not  necessarily 
ground  for  a  new  trial,  and  they  are  certainly  not  ground  for  the  re- 
versal of  a  judgment  in  an  appellate  court  after  the  trial  court  has 
passed  upon  their  force  and  eif ect  on  a  motion  for  a  new  trial. 

There  are  other  assignments  of  error  in  the  record,  but  in  none  of 
them  do  we  find  error  for  which  the  judgment  should  be  reversed. 

The  judgment  is  affirmed. 


a56  Fed.  439.) 

HOIiMGREN  V.  UNITED  STATES. 

(Carcult  Oourt  of  Appeals,  Ninth  Circuit    October  14,  1907.) 

No.  1,382. 

L  Gbihinal  Law— Review  on  Wbit  of  Ebbob— Assignmeivts  of  Ebbob. 

An  assignment  of  error  In  a  criminal  case,  based  upon  the  fact  that 
the  jury  were  permitted  to  take  with  them  to  their  room  the  Indictment, 
on  which  was  Indorsed  the  verdict  of  the  Jury  on  a  former  trial  finding  the 
defendant  guilty,  cannot  be  considered  by  the  appellate  court,  where 
the  matter  was  not  brought  to  the  attention  of  the  trial  court  until  after 
the  verdict  was  returned. 

2.  Same— Mattebb  Reviewable— Ruling  on  Motion  fob  New  Tbial. 

A  judgment  of  conviction  In  a  criminal  case  will  not  be  reversed  by  an 
appellate  court  because  of  the  overruling  of  a  motion  for  a  new  trial 
based  upon  the  ground  that  the  jury  toolt  to  their  room  the  Indictment, 
on  whldi  was  recorded  a  former  conviction  of  defendant,  where  such 
motion  and  the  sopportlng  affidavits  were  considered  and  passed  upon 
by  the  trial  court 

[Ed.  Note. — For  cases  In  point,  see  Cent.  Dig.  vol.  15,  Criminal  Law,  i 
8071.] 

8.  Sake— Evidence— AcooMPLiOES  Within  Rules  of  Evidence. 

On  the  trial  of  a  defendant  charged  with  perjury  In  giving  false  testi- 
mony in  a  proceeding  for  naturalization  of  an  alien,  the  applicant  for 
citizenship  Is  not  an  accomplice  In  such  sense  as  to  require  the  jury  to  be 
cautioned  In  respect  to  his  testimony,  where  It  does  not  appear  that  de- 
fendant gave  the  false  testimony  at  the  Instigation  of  such  applicant 

4.  Pbbjtjby— Elements  of  Offense— Fedebal  Statute. 

On  the  trial  of  a  defendant  charged  with  a  violation  of  Rev.  St  i  5395 
[U.  S.  Oomp.  St  1901,  p.  3654],  which  denounces  a  penalty  against  one 
who  ''knowingly  swears  falsely"  In  making  any  oath  under  any  law  re- 
lating to  naturalization,  it  is  sufficient  to  warrant  conviction  If  defend- 
ant knowingly  and  willfully  testified  falsely,  and  it  Is  not  necessary  that 
his  act  should  also  have  been  corrupt  or  malicious. 

[Ed.  Note. — ^For  cases  In  point,  see  Cent  Dig.  vol.  39,  Perjury,  i  1.] 

5.  Same— iNSTBuonoNS. 

Instructions  on  the  trial  of  a  defendant  charged  with  perjury  In  nat- 
uralization proceedings,  under  Rev.  St  i  5395  [U.  S.  Oomp.  St  1901,  p. 
3654],  considered  and  approved. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  voL  39»  Perjury,  tt  134- 
138.] 
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6.  Criminal  LiAW— Falsi  Swearing  in  Natxtralization  Proceeding — Juris- 
diction OF  Offense. 

A  District  Court  of  the  United  States  has  jurisdiction  of  a  prosecutioa 
under  Rev.  St  §  5395  [U.  S.  Comp.  St  IdOl,  p.  3654],  for  false  swearing  in 
a  naturalization  proceeding,  notwithstanding  the  fact  that  such  proceed- 
ing was  in  a  state  court 

LEkL  Note.— For  cases  in  point,  see  Cent  Dig.  voL  14,  Criminal  Law, 
i  170.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Northern 
District  of  California. 

Marshall  B.  Woodworth,  for  plaintiff  in  error. 
Robert  T.  Devlin,  U.  S.  Atty.,  Benjamin  L.  McKinley,  Asst.  U.  S. 
Atty.,  and  Frank  A.  Duryea,  Special  Asst  U.  S.  Atty. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  HUNT,  District 
Judge. 

GILBERT,  Circuit  Judge.  The  plaintiiBf  in  error  was  indicted  for 
violation  of  section  5395  of  the  Revised  Statutes  [U.  S.  Comp.  St 
1901,  p.  3654].  The  indictment  contained  three  counts;  each  count 
charging  the  plaintiff  in  error  with  the  commission  of  perjury  when 
testifying  as  a  witness  in  three  separate  naturalization  proceedings. 
He  had  two  trials  in  the  court  below.  On  the  first  trial  he  was  acquit- 
ted on  counts  1  and  2,  and  convicted  on  count  3.  The  perjury  of 
which  he  was  convicted  on  the  third  count  consisted  in  swearing  that 
he  had  known  in  the  United  States  the  applicant  for  citizenship  for  five 
years  prior  to  the  application;  whereas,  as  alleged  in  the  indictment, 
he  had  not  known  him  for  more  than  four  years  prior  to  said  appli- 
cation. He  was  granted  a  new  trial,  and  on  the  second  trial  he  was 
convicted  under  the  third  count  and  recommended  to  the  mercy  of 
the  court.  A  motion  for  a  new  trial  was  made  and  denied.  A  moticMi 
in  arrest  of  judgment  was  also  denied. 

One  of  the  errors  principally  relied  upon  is  that  the  District  Court 
permitted  the  jury  to  take  with  them,  and  keep  during  all  of  their  delib- 
erations in  the  jury  room,  the  indictment,  upon  which  was  indorsed 
the  verdict  of  the  jury  on  the  previous  trial,  finding  the  plaintiff  in  er- 
ror guilty  on  the  third  count  of  the  indictment.  This  assignment  of 
error  cannot  avail  the  plaintiff  in  error,  for  the  reason  that  the  matter 
was  not  brought  to  the  attention  of  the  court  at  any  time  until  after  a 
verdict  was  returned;  the  submission  of  the  indictment  with  the  in- 
dorsement thereon  to  the  jury  having  been  an  accident  for  which 
counsel  for  plaintiff  in  error  was  as  much  accountable  as  was  any  one. 
Said  the  Court  of  Appeals  for  the  Eighth  Circuit,  in  St.  Louis  S.  W. 
Ry.  V.  Henson,  58  Fed.  531,  7  C.  C.  A.  349 : 

"It  is  the  province  of  an  appellate  court  to  review  the  rulings  of  the  trial 
court  on  questions  actually  brought  to  the  attention  of  the  court  and  de- 
cided by  it." 

And  in  Manufacturing  Co.  v.  Joyce,  54  Fed.  332,  4  C.  C.  A.  368,  it 
was  said : 

"The  rule' is  well  established  that  the  appellate  court  will  wily  permit  those 
matters  to  be  assigned  for  error  that  were  brought  to  the  attention  of  the  court 
below  during  the  progress  of  the  trial  and  then  passed  upon." 
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In  Railway  Co.  v.  Heck,  102  U.  S.  120,  26  L.  Ed.  58,  Chief  Justice 
Waite  said : 

••Our  power  is  confined  to  exceptions  actually  taken  at  the  trial.  Tlie  theory 
of  a  bill  of  exceptions  is  that  it  states  wliat  occurred  when  the  trial  was  going 
on." 

But  it  is  said  that  the  alleged  misconduct  of  the  court  and  its  offi- 
cers, in  submitting  to  the  jury  the  indictment  with  the  indorsement  of 
the  former  verdict  thereon,  is  ground  for  reversal  in  this  court  under 
another  assignment  of  error,  which  is  that  the  trial  court  denied  the 
motion  of  plaintiflf  in  error  for  a  new  trial.  It  is  shown  in  the  record 
by  affidavits  in  support  of  the  motion  for  a  new  trial  that  the  indict- 
ment was  delivered  by  a  bailiflf  to  the  jury  when  they  retired  to  con- 
sider their  verdict,  and  that  there  was  indorsed  thereon : 

"Tried  April  6-6-7,  190a  Verdict,  not  guilty  on  the  first  and  second  counts 
of  indictment,  and  guilty  on  the  third  count  of  the  indictment.  April  13,  1906. 
New  trial  granted." 

The  attorney  for  the  plaintiif  in  error  stated  in  his  affidavit  that  he 
had  no  knowledge  that  the  indictment  had  been  handed  to  the  jury,  and 
that,  when  he  saw  the  deputy  clerk  hand  certain  papers  to  the  jury  be- 
fore retiring,  he  thought  they  were  simply  forms  of  verdict  for  the 
jury.  There  was  an  affidavit  of  one  of  the  jurors  that  during  the 
course  of  the  deliberations  of  the  jury  the  indictment,  with  the  indorse- 
ments thereon,  was  read  by  the  jury,  and  the  affidavit  of  another  juror 
to  the  same  effect,  with  the  further  statement  that  in  his  mind  the  in- 
dorsement on  the  indictment  created  an  unfavorable  opinion  against 
the  plaintiff  in  error.  This  latter  portion  of  the  affidavit  was  not  ad- 
missible, for  the  evidence  of  jurors  as  to  the  influences  which  affected 
their  deliberations  is  inadmissible  either  to  impeach  or  support  the 
verdict  Clyde  Mattox  v.  United  States,  146  U.  S.  140,  13  Sup.  Ct. 
50,  36  L.  Ed.  917. 

Whether  the  submission  to  the  jury  of  an  indictment  upon  which 
a  former  conviction  is  recorded  is  error  for  which  a  judgment  should 
be  reversed  is  a  question  upon  which  the  decisions  are  not  harmoni- 
ous. In  Green  v.  State,  38  Ark.  304,  the  court  refused  to  reverse  the 
judgment  on  that  ground. 

In  2  Thomp.  on  Trials,  §  2591,  it  is  said: 

"It  is  not  enough  for  counsel  to  show,  in  support  of  a  motion  for  a  new 
trial,  that  a  particular  paper  was  sent  to  the  jury  by  the  adverse  party  with- 
out his  knowledge.  It  is  liis  duty  to  ascertain  what  papers  are  sent  to  the 
jury  before  they  leave  the  court" 

In  Forbes  v.  Commonwealth,  90  Va.  550,  19  S.  E.  164,  the  Supreme 
Court  of  Appeals  of  Virginia  held  that  it  was  not  error  to  send  to  the 
jury  the  indictment,  whereon  is  recorded  the  verdict  of  "guilty"  of 
a  former  jury,  where  no  objection  is  made  until  after  the  verdict. 

In  State  v.  Shores,  31  W.  Va.  491,  7  S.  E.  413, 13  Am.  St.  Rep.  875, 
the  court,  in  refusing  to  reverse  a  judgment  on  that  ground,  said: 

*Tbe  jury  had  seen  the  indictment  with  the  indorsement,  l)efore  any  mo- 
tion was  made  with  reference  thereto.  Every  member  of  the  jurj'  may  have 
been  in  court  and  heard  the  verdict  read  against  Hall,  and  still  that  would 
not  have  disqualified  them  as  jurors." 
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In  Cargill  v.  Commonwealth,  93  Ky.  578,  20  S.  W.  782,  the  court 
said  : 

"But  the  appellant  made  no  objection,  and  It  was  his  business,  as  well  as 
that  of  the  other  side,  to  see  that  the  proper  papers  were  taken  by  the  Jury, 
and,  it  not  being  done,  to  call  the  court's  attention  to  It  By  proper  vigilance 
upon  his  part,  his  rightful  objection  would  have  been  available  to  him." 

In  State  v.  Tucker,  52  Atl.  741,  75  Conn.  201,  it  was  held  that  the 
failure  to  remove  the  record  of  the  judgment  of  conviction  given  to 
the  jury,  or  to  direct  them  not  to  regard  it,  was  not  prejudicial  to 
the  defendant,  where  no  objection  was  made  until  after  the  verdict. 
The  court  said : 

'*It  Is  the  duty  of  counsel,  as  well  as  of  the  court,  to  ascertain  what  pai>ers 
are  delivered  to  the  Jury." 

In  Smalls  v.  State,  105  Ga.  669,  31  S.  E.  571,  the  court  said: 

"If  a  party  desires  a  verdict  rendered  at  a  former  trial  of  the  same  case 

concealed  from  the  inspection  of  the  jury,  he  should  present  a  request  to  this 

effect" 

In  Sanders  v.  State,  131  Ala.  1,  31  South.  664,  the  court  found  no 
error  in  giving  to  the  jury  the  indictment,  on  which  was  recorded  the 
verdict  of  a  former  jury,  and  so  held  on  the  ground  that  the  statute 
requires  that  the  indictment  should  be  taken  by  the  jury  on  their  re- 
tirement to  consider  their  verdict. 

In  Hjeronymus  v.  State  (Tex.  Cr.  App.)  83  S.  W.  708,  the  statute 
forbade  reference  to  a  former  trial  and  conviction  or  any  allusion  to 
it,  but  the  court  held  that  there  was  no  error  in  the  case  under  consid- 
eration, as  it  was  not  made  to  appear  that  the  jury  was  aware  of  the 
existence  of  the  former  verdict  until  after  they  had  agreed  to  convict, 
nor  was  it  shown  that  the  former  verdict  was  used  by  them  in  arriving 
at  their  verdict. 

In  Harvey  v.  State,  35  Tex.  Cr.  R.  535,  34  S.  W.  623,  the  court  said: 

"In  our  opinion  the  weight  of  the  testimony  in  this  regard  is  to  the  effect 
that  the  jury  who  tried  the  case  did  not  notice  or  read,  or  attempt  to  read, 
the  obliterated  verdict,  and  if  they  had  done  so,  In  the  absence  of  some  show- 
ing of  Injury  to  appellant,  we  could  not  consider  this  as  fundamental  error,  or 
such  error  as  ought  to  have  authorized  the  court  below  to  grant  a  new  trial." 

In  Anschicks  v.  State,  6  Tex.  App.  524,  the  court  said : 

"It  was  the  business  of  counsel  to  see  to  it  that  the  jury  were  permitted  to 
carry  with  them  such  papers  as  were  proper  to  be  used  In  their  retirement." 

In  Ogden  v.  United  Sutes,  112  Fed.  523,  50  C.  C.  A.  380,  however, 
the  Circuit  Court  of  Appeals  for  the  Third  Circuit  held  that  the  fact 
that,  on  the  retirement  of  the  jury  in  a  criminal  case,  an  officer  of  the 
court  handed  to  them  the  indictments  on  which  the  defendant  was 
tried,  which  were  taken  into  the  jury  room  with  other  papers  for 
their  consideration,  and  that  indorsed  on  the  back  of  each  indictment 
was  the  verdict  of  a  former  jury  finding  the  defendant  guilty  as 
charged  therein,  was  such  a  violation  of  the  rights  of  the  defendant 
as  to  entitle  him  to  a  new  trial,  and  that  it  was  not  incumbent  upon 
him  to  show  that  such  indorsements  were  actually  read  by  the  jurors 
or  any  of  them.     In  that  case  the  right  of  the  defendant,  against 
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whom  a  verdict  of  guilty  had  been  rendered  on  the  second  trial,  to 
move  for  a  new  trial  and  to  have  that  motion  considered  on  the  rea- 
sons presented  for  it,  had  been  denied  by  the  trial  court.  That  right 
was  held  to  be  an  absolute  one,  the  granting  or  refusal  of  which  did 
not  rest  in  the  discretion  of  the  court.  Therein  lies  the  important 
and  essential  difference  between  that  case  and  the  case  at  bar.  In 
the  Ogden  Case,  the  trial  court  refused  to  permit  the  filing  of  a  mo- 
tion for  a  new  trial,  offered  in  due  time,  or  to  consider  it  or  the  affi- 
davits offered  in  its  support.    The  Circuit  Court  of  Appeals  said: 

''It  is  not  disputed  that  in  the  courts  of  the  United  States  the  allowance  or 
refusal  of  a  new  trial  rests  in  the  sound  discretion  of  the  court  to  which  the 
application  is  addressed,  and  that  the  result  cannot  be  made  the  subject  of 
review  by  writ  of  error.  The  gravamen  of  the  case,  however,  made  by  the 
plaintiff  in  error,  is  that  the  court  l>elow  declined  to  exercise  its  discretion 
at  all  in  refusing  the  motion  for  a  new  trial  and  excluding  from  its  considera- 
tion the  rea-sons  filed  in  support  thereof." 

In  the  case  at  bar,  the  court  below  entertained  the  motion  for  a  new 
trial  and  considered  the  affidavits  which  were  filed  in  its  support.  The 
determination  of  a  motion  for  a  new  trial  involves  the  exercise  of  a 
wide  discretion  and  a  knowledge  and  appreciation  of  a  case  which 
ordinarily  can  he  possessed  only  by  the  trial  judge.  It  is  for  this  rea- 
son that  his  ruling  on  the  motion  will  not  be  reviewed  in  an  appellate 
court,  and  this  rule  applies  as  well  to  a  motion  for  a  new  trial  pre- 
sented on  affidavits  showing  matters  which  occurred  after  the  retire- 
ment of  the  jury  to  consider  their  verdict,  as  to  other  grounds  for  a 
new  trial.  Kerr  v.  Clampitt,  95  U.  S.  188,  24  L.  Ed.  493 ;  Board 
of  Commissioners  v.  Keene  Savings  Bank,  47  C.  C.  A.  464-476,  108 
Fed  505;  Illinois  Cent.  R.  Co.  v.  Coughlin,  75  C.  C.  A.  262,  146  Fed. 
37;  Clyde  Mattox  v.  United  States,  146  U.  S.  140,  13  Sup.  Ct.  60, 
36  L.  Ed.  917. 

In  the  case  last  cited,  the  motion  for  a  new  trial  was  based  on  affi- 
davits showing  that  communications  had  been  made  to  the  jury  by  the 
bailiff,  and  that  certain  newspapers  had  been  read  by  the  jury  while 
considering  their  verdict.  The  court,  while  recognizing  and  affirming 
the  rule  that  the  allowance  or  refusal  of  a  new  trial  rests  in  the  sound 
discretion  of  the  court  to  which  the  application  is  addressed,  and 
cannot  be  made  the  subject  of  review  by  writ  of  error,  held  that  the 
case  then  under  consideration  was  taken  out  of  the  rule,  for  the  rea- 
son that  the  trial  court  had  excluded  the  affidavits  and  had  refused  to 
exercise  any  discretion  in  respect  to  the  matters  stated  therein. 

In  Kerr  v.  Clampitt,  the  court  said : 

••If  the  new  trial  be  asked  for  irregularity  in  the  proceedings  of  the  court 
Jury,  or  adverse  party,  or  for  abuse  of  discretion  by  which  either  party  was 
prevented  from  having  a  fair  trial,  or  for  misconduct  of  the  jury,  or  accident 
or  surprise  which  ordinary  prudence  could  not  have  guarded  against,  or  for 
newly  discovered  evidence,  the  application  must  be  made  upon  affidavits. 
*  •  •  But  whether  the  application  be  made  upon  affidavits,  or  a  statemoit 
thus  prepared,  the  rulings  thereon,  whether  of  the  district  court  origlually, 
or  of  the  Supreme  Court  of  the  territory  on  appeal,  are  not  subject  to  review 
by  this  tribunal.  We  have  no  jurisdiction  to  revise  the  action  of  an  inferior 
court  upon  the  question  of  granting  or  refusing  a  new  trial,  however  meritori- 
ons  the  gix>iinds  presented  for  its  consideration  or  erroneous  its  decision." 
S4O.C.A.~20 
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In  Louisville  &  N.  R.  Co.  v.  Sumner,  125  Fed.  719,  60  C.  C.  A.  487, 
the  Circuit  Court  of  Appeals  for  the  Sixth  Circuit  said : 

"It  has  often  been  said  by  this  court  that  it  will  not  review  the  action  of 
the  lower  court  in  its  disposition  of  a  motion  for  a  new  trial  or  other  matters 
addressed  to  its  discretion,  but  we  have  held  that  for  a  refusal  to  exercise 
its  discretion  on  a  motion  of  which  it  should  take  cognizance  a  writ  of  er- 
ror will  lie." 

In  view  of  these  authorities  and  the  nature  of  the  facts  which  were 
so  presented  in  the  affidavits  on  the  motion  for  a  new  trial  in  the  pres- 
ent case,  we  cannot  see  that  the  ruling  of  the  court  below  in  denying 
the  new  trial,  in  the  exercise  of  the  discretion  which  was  vested  in 
that  court,  is  subject  to  review  in  this. 

It  is  assigned  as  error  that  the  court  failed  to  warn  the  jury  of  the 
danger  in  convicting  a  defendant  on  the  testimony  of  an  accomplice. 
This  assignment  is  based  upon  the  theory  that  Frank  Werta,  the  ap* 
plicant  for  citizenship,  was  an  accomplice  with  the  plaintiff  in  error, 
who  made  the  false  oath.  An  accomplice  is  "one  who  knowingly, 
voluntarily,  and  with  common  intent  witfi  the  principal  offender,  unites 
in  the  commission  of  a  crime."  People  v.  Bolanger,  71  Cal.  19,  11 
Pac.  799 ;  State  v.  Roberts,  16  Or.  197,  13  Pac.  896.  To  render  one 
an  accomplice,  "he  must  in  some  manner  aid  or  assist  or  participate  in 
the  criminal  act,  and  by  that  connection  he  becomes  equally  involved 
in  guilt  with  the  other  party  by  reason  of  the  criminal  transaction." 
People  V.  Smith,  28  Hun  (N.  Y.)  626.  Mere  knowledge  on  the  part 
of  a  witness  that  the  defendant  purposes  to  commit  a  crime,  or  does 
commit  a  crime,  does  not  render  the  witness  an  accomplice.  There  is 
nothing  in  the  evidence  in  the  bill  of  exceptions  to  show  that  Frank 
Werta  was  an  accomplice  within  these  generally  accepted  definitions. 
There  is  no  evidence  that  he  solicited  the  plaintiff  in  error  to  make  the 
oath  concerning  his  residence  in  the  United  States,  or  suggested  the 
facts  which  were  sworn  to  or  assisted  him  in  or  incited  him  to  the  com- 
mission of  the  offense.  On  the  other  hand,  the  evidence  conveys  the 
impression  that  the  affidavits  as  to  the  time  of  Werta's  residence  in  the 
United  States  were  furnished  not  at  his  own,  but  at  the  instigation  of 
others.  Under  the  circumstances,  we  think  it  would  have  been  error  to 
caution  the  jury  on  the  theory  that  Werta's  testimony  was  that  of  an 
accomplice. 

It  is  said  that  the  court  erred  in  failing  to  charge  the  jury  that  the 
perjury  must  be  corrupt  and  malicious,  as  well  as  loiowing  and  willful. 
Section  6395  of  the  Revised  Statutes  [U.  S.  Comp.  St.  1901,  p.  3654], 
under  which  the  plaintiff  in  error  was  indicted,  denounces  a  penalty 
against  one  "who  knowingly  swears  falsely  in  making  any  oath  under 
any  law  relating  to  naturalization."  The  court  in  charging  the  jury 
instructed  them  that  they  must  be  satisfied  beyond  all  reasonable  doubt, 
not  only  that  the  testimony  alleged  to  be  given  was  false,  but  that  it 
was  willfully  and  knowingly  false,  "that  he  willfully  and  knowingly 
testified  falsely."  This  was  clearly  sufficient.  It  was  not  necessary, 
in  order  to  commit  the  offense  defined  in  the  statute,  that  there  should 
have  been  any  purpose  of  gain  or  any  instigation  of  malice.  In  United 
States  V.  Edwards  (C.  C.)  43  Fed.  67,  it  was  held  that  an  indictment 
under  the  statute  must  allege  that  the  false  oath  was  taken  willfully, 
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and  that  an  allegation  that  it  was  corruptly  taken  does  not  embrace 
the  element  of  willfulness. 

Error  is  assigned  to  the  refusal  of  the  court  to  instruct  the  jury  that 
they  could  not  convict  the  defendant  upon  mere  suspicion,  however 
strong,  but  only  upon  evidence  establishing  his  guilt  to  a  moral  cer- 
tainty and  beyond  a  reasonable  doubt.  The  instruction  so  requested 
would  have  been  proper,  but  the  court  was  not  bound  to  adopt  it  in  the 
precise  form  in  which  it  was  presented,  and  there  was  no  error  in  re- 
fusing it,  in  view  of  the  fact  that  the  court  properly  instructed  the 
jury  that  the  defendant  was  presumed  to  be  innocent,  that  they  would 
not  be  justified  in  returning  a  verdict  of  guilty  unless  they  were  sat- 
isfied to  a  moral  certainty  and  after  a  consideration  of  all  the  evidence 
that  he  was  guilty,  and  said: 

"You  are  further  charged  that  you  cannot  convict  the  defendant  upon  his 
statements,  admissions,  or  actions  alone.  Independently  of  his  statements  or 
actions,  there  must  be  other  evidence  tending  to  show  that  the  crime  has 
been  committed." 

And  further  said  that  it  was  incumbent  upon  the  government  to 
prove  the  g^ilt  of  the  defendant  beyond  a  reasonable  doubt  and  by 
the  testimony  of  two  witnesses,  or  by  tfie  testimony  of  one  witness 
and  corroborating  circumstances  with  reference  to  each  assignment  of 
perjury. 

It  is  contended  that  the  court  erred  in  refusing  to  instruct  the  jury  as 
follows : 

"Where  a  person  who  1b  a  mariner  comes  to  the  United  States,  and  after- 
wards follows  his  bosiness  as  a  mariner.  If  he  has  the  Intention  of  becoming  a 
citizen  of  the  United  States,  his  abode  on  American  vessels  would  constitute 
a  residence  In  the  United  States." 

The  difficulty  in  the  way  of  giving  this  instruction  was  that  there 
was  no  testimony  which  warranted  it.  There  is  nothing  in  the  evi- 
dence to  show  that  Werta  was  serving  upon  American  vessels  prior 
to  March,  1901.  It  is  true  that  he  had  come  to  the  United  States  in 
1899  as  a  member  of  the  crew  of  a  Finnish  ship,  upon  which  ship  he 
had  signed  articles  for  a  round  trip  voyage  to  return  to  London ;  that 
while  on  said  ship  he  remained  at  Mobile,  Ala.,  about  three  months; 
and  that  thereafter  he  sailed  away  to  Buenos  Ayres  on  the  same  ship. 
His  remaining  for  that  period  of  time  in  the  United  States  on  a  for- 
eign vessel  without  having  formed  the  intention  to  remain  in  the 
United  States  constituted  no  residence  in  the  United  States.  The  in- 
struction was  properly  refused. 

It  is  assigned  as  error  that  the  court  sustained  the  objection  of  the 
district  attorney  to  the  introduction  in  evidence  of  a  document  purport- 
ing to  be  the  application  and  affidavit  of  Frank  Werta  to  the  local  board 
of  inspectors,  which  was  offered  for  the  purpose  of  impeaching  Wer- 
ta's  testimony.  The  court  ruled  that  the  affidavit  did  not  contradict 
the  testimony  of  the  witness.  We  cannot  say  that  there  was  error  in 
the  ruling,  for  the  affidavit  is  not  embodied  in  the  bill  of  exceptions. 

It  is  contended  that  the  court  erred  in  overruling  the  demurrer  of 
the  plaintiff  in  error  and  his  motion  in  arrest  of  judgment,  on  the 
ground  that  the  court  was  without  jurisdiction,  since  the  alleged  of- 
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fense  was  committed  in  naturalization  proceedings  in  a  state  court 
We  held  otherwise  in  Schmidt  v.  United  States,  133  Fed.  257,  66  C.  C. 
A.  389. 

The  judgment  is  affirmed. 


(156  Fed.  446.) 

BUNKER  HILL  &  SULLIVAN  MINING  &  C50NCENTRATING  CO.  T. 

SAFFORD. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    October  14,  1907.) 

No.  1,307. 

Mines  and  Minerals— Leases— Action  fob  Breach— Sufficienct  of   E>n» 

DENOE. 

A  Judgment  in  fayor  of  the  lessees  of  certain  mine  dumps,  which  th^ 
were  to  work  over  for  mineral  on  a  royalty  basis,  against  the  lessor,  for 
an  alleged  violation  of  the  lease  in  excluding  plaintiffs  from  the  prop- 
erty, Jield  not  supported  by  the  eyidence,  a  preponderance  of  which  show- 
ed that  the  work  had  been  abandoned  by  the  lessees  because  they  found 
it  unprofitable. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
Division  of  the  District  of  Idaho. 

Miron  A.  Folsom,  for  plaintiff  in  error. 

John  P.  Gray,  Albert  Allen,  and  J.  H.  Forney,  for  defendant  in  error. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

ROSS,  Circuit  Judge.  The  defendant  in  error  was  plaintiff  in  the 
court  below.  The  complaint  upon  which  the  action  was  there  tried, 
after  setting  out  the  ownership  and  operation  by  the  defendant  com- 
pany of  certain  described  mining  claims  near  the  town  of  Wardner,  in 
the  county  of  Shoshone,  Idaho,  together  with  large  banks  or  dumps  of 
mine  waste  rock  from  its  said  mines,  that  had  accumulated  at  and 
near  the  mouths  of  the  various  tunnels  entering  the  mines,  and  near 
its  works  and  mills,  alleged  that  in  the  year  1903  the  defendant  en- 
tered into  an  agreement  by  which  it  leased  to  the  plaintiff  and  one  J.  B. 
Mackenzie  all  of  its  dumps  of  mine  waste  rock  situated  near  its  said 
mines  in  Shoshone  county  by  an  instrument  in  writing  which  is  set 
out  at  large  in  the  complaint,  from  wjiich  instrument  it  appears  that 
the  lessor  company,  for  and  in  consideration  of  the  royalties,  covenants, 
and  agreements  in  the  lease  reserved,  and  to  be  kept  and  performed  by 
the  lessees,  leased  the  dumps  to  them  for  a  term  expiring  at  noon  on 
the  1st  day  of  October,  1907,  unless  sooner  forfeited  through  the  vio- 
lation of  any  of  the  covenants  of  the  lease.  In  consideration  of  the  de- 
mise, the  lessees  covenanted  and  agreed  with  the  lessor  as  follows : 

"(I)  To  enter  upon  said  dumps  or  banks  to  work  the  same  so  as  to  take  out 
the  greatest  possible  amount  of  lead  and  silver.  (2)  To  work  said  dumps  stead- 
ily and  continuously  as  the  weather  and  supply  of  water  for  washing  will 
permit,  from  the  date  of  this  lease,  with  at  least  five  men  and  with  as  much 
of  said  water  as  can  be  obtained  and  used.  Cessation  to  work  for  the 
total  number  of  twenty  days  of  any  calendar  month  shall  be  considered  a  vio- 
lation of  these  covenants,  but  no  work  shall  be  required  while  the  dumps  are 
frozen.    (3)  To  take  care  of  the  dumps  after  they  have  been  worked,  so  as  to 


Digitized  by 


Google 


BUKKER  HILL  A  SULLIVAN  MINING  A  O.  CO.  V.  8AFFORD.         309 

prevent  their  accumulating  upon  any  ground  of  the  lessor  not  intended  for 
such  waste,  and  to  prevent  the  same  from  accumulating  in  such  a  way  that 
they  will  be  washed  into  Mile  (Milo)  creek,  or  the  South  Fork  of  the  Couer  d' 
Alcne  river,  or  upon  the  property  of  any  person  or  corporation  whatever. 
(4)  To  allow  said  lessor  and  its  officers  and  agents  from  time  to  time  to  en- 
ter upon  and  into  all  parts  of  said  banks  or  dumps  for  the  purpose  of  inq[)ec- 
tion.  (5)  To  not  assign  this  lease,  or  any  interest  thereunder,  and  to  not 
sublet  the  said  premises  or  any  part  thereof,  without  the  written  assent  of 
said  lessor,  and  to  not  allow  any  person  not  in  privity  with  the  parties  here- 
to to  take  or  hold  possession  of  said  premises,  or  any  part  thereof,  under  any 
pretense  whatever.  (6)  To  pay  as  royalty  to  the  lessor  10  per  cent  of  the 
gross  value  of  the  product,  less  freight  and  treatment  and  other  smelting 
charges;  the  lessor  to  ship  and  sell  all  of  the  product  and  pay  the  lessees 
tlie  return  from  the  same,  less  the  royalty  due  lessor,  and  any  other  charges 
there  may  he  against  the  lessees  growing  out  of  the  lease.  (7)  To  put  up  a 
bond  signed  by  bondsmen  satisfactory  to  the  lessor  (or  in  lieu  thereof  a  cash 
bond),  in  the  sum  of  five  thousand  dollars  ($5,000.00),  within  ten  days  from 
date,  sufficient  in  form  to  protect  the  lessor  from  any  damage  which  the  lessees 
may  do  to  the  property  of  the  lessor,  or  to  the  property  of  any  other  person, 
and  to  protect  the  lessor  against  any  loss  or  damage  whatever  by  reason  of 
any  act  of  the  lessees,  and  to  protect  the  lessor  against  liens  for  labor  or 
supplies.  (8)  To  conduct  the  workings  of  all  the  said  dumps  as  desired  by 
the  lessor,  in  so  far  as  the  said  work  or  operations  may  interfere  with  the 
operations  of  the  lessor  of  its  property,  such  interference  to  be  decided  by  the 
manager  only.  (9)  To  deliver  to  said  lessor  the  said  premises,  with  the  ap- 
purtenances, in  good  order  and  condition,  without  demand  or  notice  on  said 
1st  day  of  October,  or  at  any  time  previous  upon  demand  for  forfeiture,  or 
upon  demand  if  the  continuance  of  operations  by  the  lessees  would  interfere 
with  the  work  of  the  lessor,  or  would  require  the  use  of  water  needed  by  the 
lessor,  or  where  the  continued  working  by  the  lessees  would  require  the  ter- 
ritory needed  by  the  lessor." 

The  complaint  further  alleged  that  within  10  days  after  entering 
into  the  agreement  the  plaintiff  and  Mackenzie  executed  to  the  mining 
company  the  bond  mentioned,  and  entered  upon  the  performance  of 
their  part  of  the  contract,  and  selected,  with  the  consent  and  approval 
of  the  defendant  company,  the  place  where  the  working  of  the  dumps 
should  begin,  and,  in  order  that  such  working  should  not  in  any  man- 
ner interfere  with  the  work  of  the  defendant  company,  constructed,  at 
considerable  expense,  a  tramway,  the  defendant  company  furnishing 
the  material  therefor,  such  tramway  being  constructed  for  the  purpose 
and  use  of  the  defendant  company,  so  that  it  could  deposit  the  ores 
being  mined  by  the  defendant  in  such  a  place  that  the  working  by  the 
plaintiff  and  Mackenzie  would  not  interfere  with  the  defendant's  work, 
after  which  the  plaintiff  and  Mackenzie  forthwith  constructed  at  one 
of  the  dumps  a  plant,  consisting  of  flumes,  jigs,  and  other  appliances 
for  the  concentration  and  separation  of  the  ores  contained  therein  from 
the  waste  rock,  and  also  constructed  a  platform  across  Milo  Gulch,  to 
prevent  the  waste  from  their  works  from  filling  up  or  interfering  with 
that  stream,  and  thereupon  commenced  the  contemplated  operations, 
canying  the  work  on  with  more  than  five  men,  and  continued  in  such 
work,  in  accordance  with  the  terms  and  conditions  of  the  lease,  until 
on  or  about  June  8,  1903,  at  which  time  the  lessees  were  compelled  to 
suspend  their  work  on  account  of  a  temporary  lack  of  water  in  Milo 
Gulch ;  that,  during  the  time  the  lessees  so  operated,  they  extracted  and 
delivered  to  the  defendant  company,  to  be  shipped  and  smelted,  and 
in  accordance  with  the  terms  of  the  contract,  60,660  pounds  of  concen- 
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trates  containing  silver  and  lead,  of  the  value,  less  freight  and  treat- 
ment and  other  charges,  of  $642.44,  which  sum  of  money  was  received 
therefor  by  the  defendant,  and  was  divided  between  the  respective  par- 
ties in  accordance  with  the  terms  of  the  contract;  that  on  or  about  July 
25,  1903,  and  while  the  plant  of  the  lessees  was  shut  down  by  reason 
of  the  temporary  lack  of  water  to  operate  it,  and  during  the  absence 
of  the  lessees,  the  defendant  company,  contriving  to  injure  the  lessees, 
and  without  their  knowledge  or  consent,  and  in  violation  of  the  provi- 
sions of  the  lease,  wrongfully  deposited  large  quantities  of  rock  in 
such  position  that  it  would  roll  down  and  destroy  the  works  of  the 
lessees,  and  that  they  were  so  destroyed,  and  at  the  same  time,  with- 
out notice  or  demand,  wrongfully  took  possession  of  the  dumps,  and 
has  ever  since  excluded  the  lessees  therefrom,  resulting  in  damage  to 
the  lessees  in  the  sum  of  $100,000 ;  that  subsequently,  and  prior  to  the 
commencement  of  the  action,  Mackenzie,  for  a  valuable  consideration, 
sold  and  assigned  to  plaintiff  all  of  his  right,  title,  interest,  and  claim 
under  the  lease,  together  with  all  of  his  interest  in  and  to  said  dumps, 
jigs,  flumes,  tools,  and  other  property  belonging  to  the  plaintiff  and  the 
said  Mackenzie. 

The  defendant  in  its  answer  admitted  the  making  of  the  lease,  but  put 
in  issue  the  other  material  allegations  of  the  complaint,  and  further  an- 
swered, and  alleged,  among  other  things,  that  the  plaintiff  and  Macken- 
zie took  possession  under  the  terms  of  the  contract  of  all  the  dumps  de- 
scribed in  the  complaint,  and  constructed  certain  flumes,  jigs,  etc.,  for 
the  purpose  of  working  the  dumps;  that  among  others  was  a  dump 
known  as  the  "Stemwinder  dump,"  the  works  erected  on  which  did 
not  cost  more  than  $1 00 ;  that  about  June  8,  1903,  and  after  working 
the  dump,  the  plaintiff  and  Mackenzie  found  that  they  contained  such 
a  small  amount  of  lead  and  silver  that  they  could  not  be  worked  with 
a  profit,  and  because  they  were  unable  to  pay  the  laborers  employed  in 
the  work  the  said  lessees  on  or  about  the  date  mentioned  abandoned 
the  work;  that  such  abandonment  was  not  caused  by  any  lack  of 
water,  or  because  the  dump  was  frozen,  or  from  any  inclemency  of  the 
weather;  that  the  plaintiff  and  Mackenzie  ceased  work  continuously 
for  a  total  number  of  more  than  20  days  in  the  month  of  June,  1903, 
by  reason  of  which  cessation  of  work  they  abandoned  and  forfeited  all 
rights  under  the  lease,  and  that  neither  of  them  ever  afterwards  at- 
tempted to  resimie  work  thereunder ;  that  the  lessees  did  not  conduct 
their  work  as  desired  by  the  lessor,  but,  on  the  contrary,  so  as  to  in- 
terfere with  the  operation  by  the  lessor  of  its  property,  and  that  the 
manager  of  the  defendant  company  on  or  about  July  1,  1903,  decided 
that  the  method  of  working  which  had  been  adopted  by  the  plaintiff 
and  Mackenzie  interfered  with  the  operation  by  the  lessor  of  its  said 
property,  and  caused  the  plaintiff  and  Mackenzie  to  be  notified  of 
such  decision ;  that  on  or  about  July  1,  1903,  the  defendant  needed  for 
dumping  purposes  the  use  of  a  certain  portion  of  the  Stemwinder 
dump  which  had  been  occupied  by  the  plaintiff  and  Mackenzie,  and 
that  on  or  about  that  date,  and  after  the  plaintiff  and  Mackenzie  had 
closed  down  their  said  work  and  abandoned  or  forfeited  the  same,  the 
defendant  notified  them  of  that  fact,  and  to  remove  a  certain  flume  and 
other  works  from  a  portion  of  that  dump  if  they  considered  the  same 
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of  any  value,  but  that,  notwithstanding  that  there  was  such  notice,  the 
plaintiff  and  Mackenzie  failed  to  remove  such  property,  and  that  there- 
after, and  on  or  about  July  25,  1903,  the  defendant  in  the  course  of 
its  mining  operations  resumed  the  use  of  a  portion  of  the  Stemwinder 
dump,  as  a  result  of  which  a  portion  of  one  of  the  flumes  was  in- 
jured to  an  extent  not  exceeding  $40,  but  that  such  injury  was  with- 
out the  fault  of  the  defendant,  and  after  the  plaintiff  and  Mackenzie 
had  been  given  reasonable  (^portunity  to  remove  the  same;  that  the 
said  acts  of  the  defendant  did  not  interfere  with  Uie  working  by  the 
plaintiff  and  Mackenzie  of  any  other  of  the  dumps  mentioned  in  the 
lease,  or  any  portion  of  the  Stemwinder  dump,  except  such  as  was 
needed  by  the  defendant  company ;  "that,  notwithstanding  the  acts  of 
abandonment  or  forfeiture  on  the  part  of  said  Mackenzie  and  said 
plaintiff  of  said  contract,  defendant  has  not  at  any  time  excluded,  and 
does  not  now  exclude,  the  said  plaintiff  or  the  said  Mackenzie,  or  either 
of  them,  from  any  portion  of  any  of  said  dumps  except  the  portion  re- 
quired for  dumping  purposes  as  hereinabove  specified ;  but  defendant 
alleges  that  neither  plaintiff  nor  Madcenzie  has  ever  attempted  to  re- 
simie  work  thereon.  And  defendant  alleges  that  it  has  not  removed 
any  portion  of  said  dumps  mentioned  or  described  in  said  contract,  but 
defendant  has  added  to  said  dumps  in  the  course  of  its  operations." 

At  the  trial  the  plaintiff  waived  any  and  all  damages  growing  out 
of  injury  to  its  flumes  and  other  apparatus,  claiming  only  damages  for 
loss  of  prospective  profits,  and  at  the  conclusion  of  the  plaintiff's  case 
the  defendant  moved  the  court  for  a  direction  to  the  jury  to  return  a 
verdict  in  its  favor  on  the  grounds  that  the  evidence  was  too  uncer- 
tain and  speculative  for  a  basis  for  any  verdict,  that  the  lease  was  ter- 
minated by  notice  given  by  the  manager  of  the  defendant  company  of 
the  interference  by  the  work  of  the  lessees  with  the  mining  operations 
of  the  lessor,  and  that  the  undisputed  evidence  showed  breaches  of  the 
covenants  of  the  lease,  in  that  the  lessees  abandoned  the  said  work  and 
also  violated  those  clauses  of  the  lease  prohibiting  the  assignment 
thereof,  or  any  interest  therein,  and  against  tiie  subletting  of  any  part 
thereof. 

In  denying  the  motion  so  made  by  the  defendant,  as  well  as  in  its 
instructions  to  the  jury,  and  in  its  subsequent  order  overruling  the 
defendant's  motion  for  a  new  trial,  the  court  below  expressed  grave 
doubts  as  to  the  sufficiency  of  the  evidence  upon  which  to  rest  a  ver- 
dict for  damages  for  loss  of  anticipated  profits,  and  in  respect  to  the 
alleged  assignment  by  one  of  the  lessees  to  the  other  of  his  interest  in 
the  lease,  and  in  respect  to  the  alleged  subletting,  and  also  in  respect  to 
the  alleged  termination  of  the  lease  on  the  ground  of  the  interference 
by  the  lessees'  works  with  the  operations  of  the  defendant  company. 
We  do  not  deem  it  necessary  to  decide  either  of  those  questions,  for 
the  reason  that  a  careful  consideration  of  the  record  satisfies  us  that 
the  lease  and  all  work  thereunder  was  abandoned  by  the  lessees  shortly 
after  the  commencement  of  the  work,  not  because  of  any  lack  of  wa- 
ter, or  because  any  of  the  dumps  were  frozen,  or  because  of  any  state 
of  the  weather,  but  because  of  their  financial  difficulties,  and  because 
they  found  the  work  unprofitable.  We  think  this  plainly  appears  from 
the  plaintiff's  own  testimony,  taken  as  a  whole,  and  in  connection  with 
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the  undisputed  fact,  shown  by  the  record,  that  after  the  lessees  sus- 
pended all  of  their  woric  they  left  that  section  of  the  country  and  leased 
the  dumps  to  Relling  &  Williams,  who,  after  working  there  awhile,  also 
"got  tired  and  quit." 
The  judgment  is  reversed,  and  the  case  remanded. 


(154  Fed.  800.) 

THE  SANTA  ANA. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    June  7,  1907.) 

No.  1,867. 

1.  Shipping— Oenebai.  Average— Effect  of  Stipulations  of  Bill  of  Lading. 

Willie  the  parties  to  a  shipping  contract  may  by  clearly  expressed  terms 
either  enlarge  or  Ihnit  the  carrier's  liability  in  respect  to  general  average^ 
it  is  the  settled  rule  that  stipulations  in  bills  of  lading,  exempting  the  car- 
rier from  liability  for  damage  or  losses  arising  from  certain  specified 
causes,  do  not  affect  his  liability  in  g^ieral  average  contribution,  although 
the  loss  may  occur  from  one  or  more  of  the  excepted  causes.' 

2.  Same— Liability  of  Vessel— Pailube  to  Enfobcb  Lien. 

If  a  master  fails  to  retain  the  lien  which  by  law  he  has  on  the  goods  of 
all  shippers  for  their  just  proportion  in  a  general  average  contribution, 
and  delivers  the  goods  without  requiring  payment  or  a  general  average 
bond  or  other  security  for  the  payment  thereof,  he  and  the  shipowner  be- 
come personally  liable  for  the  full  amount  of  the  general  average  coDr 
trlbution,  which  all  interests  should  pay  to  the  persons  suffering  loss. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  44,  Shipping,  i  624.] 

3.  Same— Adjustment— Validity. 

An  adjustment  in  general  average,  made  by  an  adjuster  selected  by  the 
vessel,  on  proofs  submitted  by  all  parties,  held  not  impeached  by  the  ves- 
sel owner  for  fraud. 

4.  Same— Suit  to  E>nfobce  Awabd— Issues. 

Where  a  libel  was  filed  to  enforce  a  general  average  award  made  by  an 
adjuster,  and  only  asked  for  a  readjustment  in  case  objections  made  to 
the  validity  of  the  award  by  defendant  should  be  sustained,  the  libelant 
cannot  complain  that  a  readjustment  was  not  made,  where  such  objections 
were  overruled,  and  the  award  made  by  the  adjuster  accepted. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Northern 
Division  of  the  Western  District  of  Washington. 

In  June,  1900,  while  the  steamer  Santa  Ana  was  on  a  voyage  from  Seattle 
to  Nome  with  passengers  and  a  general  cargo  of  merchandise,  fire  broke  out 
in  the  cargo,  and  for  the  general  safety  it  became  nt-cessary  to  pour  water 
and  inject  steam  into  the  hold  to  extinguish  the  fire.  After  it  was  extinguish- 
ed, the  hatches  were  removed,  and  a  portion  of  the  cargo  which  had  been  to- 
tally damaged  was  cast  overboard.  The  vessel  then  proceeded  to  her  destina- 
tion at  Nome,  Alaska,  where  her  cargo  was  discharged.  Much  of  It  was 
found  to  be  damaged  by  fire,  smoke,  and  steam.  A  large  proportion  of  the 
cargo  was  the  property  of  the  appellee,  and  it  consisted  of  lumber,  furniture, 
bedding,  groceries,  wines,  liquors,  cigars,  dry  goods,  gambling  appliances, 
stage  scenery,  etc.,  all  for  the  purpose  of  establishing  at  Nome  a  theater  and 
a  store  and  saloon  for  the  sale  of  wines,  liquors,  cigars,  and  gambling  appli- 
ances. At  the  time  of  the  arrival  of  the  vessel  at  Nome,  there  was  no  govern- 
ment there,  nor  any  court  by  which  contribution  in  general  average  could 

1  See  note  at  end  of  case. 
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have  been  ascertained  or  adjusted.  After  the  appellee's  cargo  bad  been  re- 
moved to  its  warehouse,  a  survey  was  made  of  it  by  one  W.  W.  Gollin.  who 
was  a  surveyor  for  the  board  of  marine  underwriters  of  San  Francisco.  In 
making  the  survey,  according  to  his  own  testimony  and  that  of  W.  D.  Wood, 
Gollin  acted  at  the  instance  of  and  represented  the  ship.  According  to  the 
testimony  of  other  witnesses,  Gollin  claimed  to  represent  the  insurance  com- 
panies in  which  the  appellee's  cargo  was  insured.  The  survey,  as  it  appears 
from  the  evidence,  was  superficial  and  incomplete.  A  certificate  was  issued 
to  the  appellee  showing  the  total  damage  to  its  cargo  by  fire  and  steam  to  be 
the  sum  of  $3,617.06.  On  the  return  of  the  vessel  to  San  Francisco  in  October, 
1900,  the  matter  was  placed  in  the  hands  of  an  average  adjuster  for  ad- 
justment The  adjustment  was  delayed  from  various  causes  and  was  not 
completed  until  December,  1902,  In  the  adjustment  the  vessel  was  valued 
at  $90,000,  the  freight  at  $1,928,  and  the  cargo  at  $65,154.  The  appellee's  car- 
go was  valued  at  $36,192  at  its  point  of  destination.  The  adjuster,  after  al- 
lowing various  credits  to  the  vessel,  found  and  assessed  the  sum  of  $12,907.04 
as  the  net  amount  which  the  vessel  should  contribute  and  pay  to  the 
appellee  after  deducting  his  contributory  share.  The  appellee  demanded  of 
the  owners  of  the  vessel  the  payment  of  their  contribution  so  adjusted,  but 
payment  was  refused,  and  thereupon  the  appellee  filed  its  libel  praying  for  a 
decree  that  the  award  of  the  adjuster  be  enforced  by  the  decree  of  the  court 
against  the  vessel,  her  tackle,  apparel,  furniture,  etc. 

The  bills  of  lading  under  which  the  appellee's  cargo  was  consigned  contain- 
ed, among  others,  the  following  provisions: 

"(a)  General  average,  if  any,  to  be  adjusted  according  to  the  York-Antwerp 
rules  of  1890. 

'*G>)  It  is  agreed  that  no  lien  shall  attach  to  any  of  the  vessels  employed  in 
the  performance  of  this  contract  for  any  breach  thereof,  and  such  lien  is 
hereby  waived. 

**<c)  It  is  further  stipulated  and  agreed  that  in  all  cases  of  loss  of  any  por- 
tion or  the  whole  of  said  goods  and  merchandise,  the  amount  of  claims  shall 
be  restricted  to  the  cash  value  of  such  goods  or  merchandise  at  the  original 
port  of  shipment,  and  that  all  claims  for  either  partial  or  total  loss  or  damage 
shall  be  ascertained  and  adjusted  upon  the  same  basis  of  value. 

"(d)  In  the  event  that  said  Seattle  &  Yukon  Transportation  Company  shall 
become  liable  for  any  injury,  damage  or  loss  to  said  property,  it  shall  receive 
the  benefit  of  any  insurance  thereon  in  favor  of  the  shipper,  owner  or  con- 
signee." 

The  District  C!ourt  held  that  these  provisions  of  the  bill  of  lading  had  no  re- 
lation to  the  question  of  the  liability  of  the  ship  in  general  average,  and  on 
exceptions  to  the  answer  ruled  out  all  defenses  based  thereon.  Upon  the  final 
hearing  a  decree  was  entered  for  the  appellee  enforcing  the  adjustment  made 
at  San  Francisco,  whereby  general  average  contribution  was  awarded  to  the 
appellee  in  the  sum  of  $12,907.04. 

Nathan  H.  Frank,  H.  S.  Griggs,  and  Peter  &  Powell,  for  appellant. 
William  H.  Brinker,  for  appellee. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  HUNT,  District 
Judge. 

GILBERT,  Circuit  Judge,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court. 

It  is  contended  that  by  the  provisions  of  the  bills  of  lading  the  entire 
question  of  general  average  as  set  forth  in  the  York- Antwerp  rules 
of  1890  is  incorporated  in  and  made  a  part  thereof,  and  that  the  pro- 
visions of  the  bills  of  lading  which  are  set  forth  in  die  foregoing  state- 
ment of  facts  should  have  been  given  full  force  and  effect,  and  should 
have  been  held  to  qualify  the  liability  of  the  ship  in  general  average. 
To  this  it  is  to  be  said  that,  while  the  parties  to  a  shipping  contract  may 
by  clearly  expressed  terms  either  enlarge  or  limit  the  carrier's  liability 
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in  respect  to  general  average,  it  is  the  settled  rule  that  stipulations  in 
bills  of  lading  exempting  the  carrier  from  damages  or  losses  arising 
from  certain  specified  causes  do  not  affect  his  liability  in  general 
average  contribution,  although  the  loss  may  occur  from  one  or  more  of 
the  excepted  causes  so  specified. 

In  Carver's  Carriage  by  Sea,  §  80,  it  is  said : 

"The  shipowner's  obligation  to  contribute  to  general  average  sacrifices  of 
the  cargo,  made  during  the  voyage,  will  continue,  notwithstanding  general 
words  in  the  bill  of  lading  which  may  seem  wide  enough  to  exclude  that  li- 
ability. If  the  liability  is  not  to  exist,  that  must  be  stipulated  in  express 
terms." 

In  Crooks  v.  Allan,  5  Q.  B.  D.  38,  Lush,  L.  J.,  said : 

"The  office  of  the  bill  of  lading  is  to  provide  for  the  rights  and  liabilities 
of  the  parties  in  reference  to  the  contract  to  carry,  and  is  not  concerned  with 
liabilities  to  contribution  in  general  average,  and,  unless  the  contrary  ap- 
pears, the  words  used  must  be  so  construed." 

The  same  was  held  in  Schmidt  v.  Royal  Mail  Steamship  Co.,  45  L- 
J.  Q.  B.  646.  In  The  Roanoke,  59  Fed.  161,  8  C.  C.  A.  67,  the  Cir- 
cuit Court  of  Appeals  for  the  Seventh  Circuit,  following  the  cases 
just  cited,  held  that  the  clause  in  a  bill  of  lading  exempting  carriers 
from  liability  for  any  loss  or  damage  arising  from  fire  and  wet,  and  giv- 
ing him  the  benefit  of  the  insurance,  affected  only  rights  and  liabilities 
incident  to  the  contract  of  carriage,  and  that  they  do  not  exempt  the 
vessel  from  a  general  average  claim  for  damage  caused  in  extinguish- 
ing fire.  We  find  no  case  holding  to  the  contrary  of  this  doctrine,  and 
we  find  no  error  in  its  application  by  the  court  below  to  the  provisions 
of  the  bills  of  lading  in  the  present  case. 

It  is  contended,  further,  that,  if  the  adjustment  be  conceded  to  be 
the  basis  of  the  appellee's  right,  the  court  nevertheless  erred  in  en- 
tering a  decree  against  the  appellant  for  the  entire  amount  to  be  con- 
tributed to  the  appellee,  instead  of  for  the  ship's  individual  proportionate 
contribution.  It  is  well  settled,  however,  that  if  the  master  fails  to 
exercise  the  lien  which  by  law  he  has  on  the  goods  of  all  shippers  for 
their  just  proportion  in  the  general  average  contribution,  and  delivers 
the  goods  without  requiring  payment  or  a  general  average  bond  or 
other  security  for  the  payment  thereof,  he  and  the  shipowner  become 
personally  responsible  for  the  full  amount  of  the  general  average  con- 
tribution, which  all  interests  should  pay  to  the  persons  aggrieved. 
Carver's  Carriage  by  Sea,  §  442 ;  Dike  v.  Propeller  St.  Joseph,  6  Mc- 
Ivcan,  573,  Fed.  Cas.  No.  3,908 ;  Heye  v.  North  German  Lloyd,  33  Fed. 
60,  2  L.  R.  A.  287;  The  Allianca  (D.  C.)  64  Fed.  871;  Crooks  v. 
Allan,  5  Q.  B.  D.  38. 

The  appellant  seeks  to  excuse  itself  from  liability  to  contribute  the 
whole  amount  on  the  ground  that  an  average  bond  was  impracticable, 
and  that  all  reasonable  efforts  were  made  to  adjust  the  damage  by 
such  means  as  were  at  hand,  and  to  obtain  such  security  as  was  practi- 
cable. But  the  record  is  barren  of  evidence  to  sustain  this  contention. 
We  find  nothing  in  the  testimony  to  show  that  a  general  average  bond 
was  demanded,  or  that  security  could  not  have  been  obtained  as  a  con- 
dition for  the  delivery  of  the  goods.  The  cargo  was  of  considerable 
value,  and  it  is  not  to  be  assumed,  in  the  absence  of  proof,  that  the 
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consignees  were  unable  to  furnish  security.  In  order  to  preserve  its 
lien,  it  was  not  necessary  for  the  ship  to  retain  the  cargo  on  board. 
Wellman  v.  Morse,  76  Fed.  573,  22  C.  C.  A.  318.  It  appears  from  the 
evidence  that  the  appellant  had  a  warehouse  at  Nome  in  which  it  could 
have  stored  the  cargo  without  relinquishing  its  lien  for  general  con- 
tribution. 

It  is  urged  that  the  appellee  should  be  limited  to  the  recovery  of  $3,- 
617.03,  the  amount  of  its  loss  as  estimated  by  Mr.  Gollin,  and  it  is 
argued  that  fraud  sufficient  to  impeach  the  adjustment  is  indicated  in 
the  fact  that  the  appellee  took  away  its  goods  without  making  any  pro- 
test against  that  estimate,  and  soon  thereafter  presented  to  the  appellant 
an  affidavit  showing  its  damage  to  be  only  one-half  of  the  amount  sub- 
sequently claimed ;  and,  again,  two  years  later,  presented  a  supplement- 
al affidavit  increasing  its  damage  to  nearly  $20,000.  But  these  facts 
are  not  necessarily  indicative  of  fraud.  The  examination  by  Gollin 
was  cursory  and  incomplete.  He  did  not  attempt  to  make  an  adjust- 
ment in  general  average.  The  certificate  was  never  accepted  by  the 
appellee.  The  evidence  shows  that  the  extent  of  the  appellee's  loss 
was  not  then  known  even  to  the  appellee's  agent,  and  was  not  ascertain- 
ed or  ascertainable  until  a  date  considerably  later.  The  facts  attending 
the  adjustment  and  the  method  pursued  in  arriving  at  the  award  present 
nothing  to  discredit  the  result.  After  the  ship  returned  from  Nome, 
she  went  to  San  Francisco,  and  there  the  appellant  selected  C.  W. 
Gibbs,  an  adjuster  of  marine  losses,  to  make  an  adjustment  in  general 
average.  The  insurance  companies  to  which  the  appellee  had  made  its 
proofs  of  loss  presented  the  proofs  to  the  adjuster.  The  appellant 
also  submitted  proofs.  The  adjuster  called  on  both  parties  for  ad- 
ditional proofs,  which  were  furnished,  and  upon  such  evidence  the  ad- 
justment was  made.  We  find  no  error  in  the  conclusion  reached  by  the 
trial  court  that  the  adjustment  is  not  impeachable  for  fraud. 

The  appellant  further  objects  to  the  award  so  made,  in  the  adjustment 
at  San  Francisco,  on  the  ground  that  the  testimony  shows  that  a  large 
portion  of  the  goods  that  were  allowed  to  participate  in  the  general 
average  were  injured  by  fire  and  smoke,  and  that  the  fire  and  smoke 
damage,  which  is  not  allowable  in  general  average,  was  not  segregated 
from  the  damage  from  steam  and  water.  In  the  record  which  is  be- 
fore us  we  do  not  find  that  the  appellant  has  presented  any  evidence  on 
which  to  base  this  objection.  Its  only  testimony  as  to  damage  by  fire 
is  that  found  in  the  deposition  of  Goilin.  He,  in  answer  to  the  ques- 
tion whether  the  appellee's  goods  showed  scorching  or  other  effects 
of  fire,  answered:  *There  was  a  great  deal  of  damage  done  by  steam. 
Q.  Outside  of  steam?  A.  There  were  signs  of  scorching  there."  If 
any  considerable  portion  of  the  damage  allowed  in  the  adjustment  was 
the  direct  result  of  the  fire,  the  appellant  had  it  in  its  power  to  prove 
that  fact.  The  appellee,  in  consequence  of  its  understanding  that  the 
District  GDurt  had  ruled  on  exceptions  to  the  answer  that  the  adjust- 
ment was  not  binding  upon  either  party  to  the  suit,  took  testimony 
in  full  and  in  detail  as  to  the  nature,  cause,  and  extent  of  the  injury  to 
its  goods,  as  a  basis  for  a  new  adjustment  which  it  expected  the  court 
to  make.  The  appellant  now  points  to  items  of  fire  damage  which  that 
testimony  discloses,  and  on  that  bases  its  present  contention;   but  an 
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examination  of  that  evidence  leads  to  the  conclusion  that  the  fire  dam- 
age was  proportionately  inconsiderable.  We  have  no  ground  for 
saying  that  the  adjustment  made  in  San  Francisco  was  based  in  any 
degree  whatever  on  damage  from  that  source,  and,  as  the  evidence  of 
the  damage  to  the  appellee's  goods  so  taken  at  length  and  uncontra- 
dicted shows  a  generaJ  damage  largely  in  excess  of  that  found  by  the 
adjuster,  we  are  justified  in  assuming  that  the  adjustment  was  made  as 
it  should  have  been  made,  on  damage  from  steam  and  water  only,  and 
on  a  proper  consideration  of  the  law  and  rules  applicable  to  such 
adjustments. 

The  appellee,  although  it  has  not  appealed  from  the  decree,  contends 
that,  since  the  court  Mow  held  that  the  adjustment  was  not  binding 
upon  either  party,  this  court  should  on  this  trial  de  novo,  upon  the 
evidence  which  is  presented,  make  a  proper  adjustment  of  the  loss  and 
assess  against  the  appellant  its  just  contributory  share,  which  share, 
it  is  urged,  is  an  amount  considerably  greater  than  that  assessed  by  the 
adjuster.  We  find  that  on  exceptions  to  appellant's  answer  to  the 
libel  the  court  below  held  that  the  general  average  adjustment  made  in 
San  Francisco  was  not  conclusive,  but  might  on  the  final  hearing  be 
impeached  on  some  of  the  grounds  of  error  of  law  or  fact  alleged  in 
the  defense.  The  appellee  in  its  original  libel  had  alleged  the  ad- 
justment made  in  San  Francisco  and  prayed  for  a  decree  to  enforce  it. 
After  the  court  had  so  ruled  on  exceptions  to  the  answer,  the  appellee, 
with  the  leave  of  the  court,  filed  amendments  to  its  libel,  in  which, 
while  not  attacking  the  adjustment  and  award,  it  prayed  that  if  upon 
the  final  hearing  Sie  court  should  find  the  adjustment  defective,  in- 
correct, or  in  any  manner  insufficient  to  bind  the  vessel  and  all  others 
concerned,  the  court  upon  a  proper  consideration  of  all  the  evidence 
make  a  proper  adjustment.  The  court,  on  the  final  hearing,  having 
failed  to  find  that  the  adjustment  was  open  to  any  of  the  objections 
presented  by  the  answer,  was  not  required  to  make  a  new  adjustment  at 
the  instance  of  the  appellant.  It  was  not  required  to  make  a  new  ad- 
justment at  the  instance  of  the  appellee,  for  the  reason  that  the  latter 
had  not  in  its  pleadings  repudiated  or  attacked  the  adjustment,  but, 
on  the  contrary,  had  sued  upon  it  and  had  prayed  for  its  enforcement, 
and  had  asked  the  court  to  make  a  new  adjustment  only  in  case  the  ad- 
justment sued  upon  was  found  to  be  subject  to  the  objections  urged 
against  it  by  the  appellant.  Under  the  issues  presented  by  the  plead- 
ings, the  appellee  must  be  content  here,  as  in  the  court  below,  with  the 
adjustment  award. 

The  decree  is  affirmed,  with  costs  to  the  appellee. 

N0TB.1 
General  ATerase. 

I.  Nature  of  Right  to  Contbibxttiow. 

[a]  (U.  S.  1897)  A  tug  towing  barges  from  one  port  to  another  is  not  bound 
up  with  them  into  a  single  maritime  adventure,  so  as  to  be  subject  to  the 

1  Supplemental  to  note  to  Pacific  Mail  S.  S.  Co.  v.  New  York,  H.  &  R.  Min. 
Co.,  20  O.  O.  A.  357. 
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law  of  general  average,  even  though  her  compensation  for  the  towage  is  meas- 
ured  by  the  freight  earned  by  the  barges.  Therefore  the  act  of  the  tug  In 
catting  loose  from  them,  and  allowing  them  to  go  ashore,  in  order  to  save  her- 
self from  a  like  fate,  will  not  subject  her  to  a  general  average  contribution. 
21  Fed.  671  (1884)  reversed.— The  J.  P.  Donaldson,  167  U.  S.  599,  17  Sup.  Ct 
951,  42  L.  Ed.  292. 

II.  Perils  and  Acts  Which  abe  Obounds  fob  CJontbibution. 

[a]  (U.  S.  1898)  Section  8  of  the  Harter  act  (Act  Feb.  13,  1893,  c.  106,  27 
Stat  445  [U.  S.  Comp.  St  1901,  p.  2946]),  which  provides  that  if  the  shipowner 
exercised  due  diligence  to  make  the  vessel  seaworthy,  etc.,  neither  the  vessel 
nor  her  owner  shall  be  responsible  for  faults  or  errors  in  her  navigation  or 
management,  does  not  give  an  owner  who  has  exercised  such  diligence  a  right 
to  contribution  in  general  average  for  sacrifices  made  to  save  vessel  and  cargo, 
when  stranded  through  negligence  of  the  ship's  officers.  82  Fed.  472,  affirmed. 
—Flint  V.  Christall,  171  U.  S.  187,  18  Sup.  Gt  831,  43  L.  Ed.  130. 

[b]  (U.S.  1896)  Increased  damage  by  smoke,  caused  by  attempts  to  ex- 
tinguish fire  by  turning  steam  into  the  hold,  is  no  foundation  for  a  general 
average  claim,  where  the  damage  due  to  the  smoke  and  that  due  to  the  steam 
cannot  be  distinguished.  70  Fed.  262  (1895)  affirmed. — Reliance  Marine  Ins. 
Co.  V.  New  York  &  C.  Mail  S.  S.  Co.,  77  Fed.  317,  23  O.  C.  A.  183 ;  New  York  & 
C.  Mail  S.  S.  C!o.  v.  Reliance  Marine  Ins.  Co.,  Id. 

[e]  (U.  S.  1897)  A  steamship  bound  for  New  York  having  discovered  a  crack 
in  her  shaft,  the  shaft  was  strengthened  by  bolts,  and  she  proceeded  at  reduced 
speed  until  16  miles  from  Sandy  Hook,  when  the  shaft  broke,  and  greatly  dam- 
aged the  machinery.  Contribution  was  claimed  on  the  ground  that  the  risk  to 
the  ship  was  foreseen,  and  deliberately  undertaken'  in  order  to  save  the  ship 
and  cargo  the  great  expense  of  towage.  The  evidence  showed,  however,  that, 
while  the  officers  recognized  the  possibility  of  a  new  breakdown  and  further 
damage,  they  confidently  believed  that  it  could  be  avoided.  Held,  that  there 
was  no  such  voluntary  sacrifice  of  the  ship  to  save  cargo  as  was  necessary  to 
make  a  case  of  general  average.  70  Fed.  251  (1895)  affirmed. — Van  Den  Toom 
V.  Leeming,  79  Fed.  107,  24  C.  C.  A.  461. 

[d]  (U.  S.  1897)  A  mere  deficiency  of  five  or  ten  tons  below  the  customary 
coal  supply  for  the  contemplated  voyage  does  not  make  a  steamer  liable  so  as 
to  exempt  the  cargo  from  a  general  average  charge  in  respect  to  damages  not 
attributable  to  the  deficiency.— Hurlbut  v.  Turnure,  81  Fed.  208,  26  C.  C.  A. 
336. 

[e]  (U.  S.  1897)  A  steamship  which  fails  to  take  the  customary  supply  of 
coal  for  the  voyage  is  chargeable  with  the  expenses  of  a  port  of  refuge  even  if, 
as  it  turns  out,  she  would  have  been  obliged,  because  of  delays  from  adverse 
storms,  to  seek  such  port  for  a  further  supply,  though  she  had  started  with 
the  usual  quantity.  76  Fed.  587  (1896)  affirmed.— Hurlbut  v.  Turnure,  81  Fed. 
208,  26  C.  C.  A.  335. 

[fj  (U.  S.  1897)  A  steamship  bound  from  Cuba  to  New  York,  which  took  a 
half  day's  supply  short  of  the  usual  amount  of  coal,  and  which,  after  being 
delayed  several  days  by  a  storm,  was  obliged  to  put  into  Newi)ort  News,  after 
consuming  part  of  the  cargo  and  ship's  materials,  held  liable  for  the  port  of 
refuge  expenses  and  for  loss  of  cargo  and  materials  during  the  time  the  coal 
she  ought  to  have  taken  would  have  lasted,  the  remainder  of  the  loss  being 
c<Mi8ldered  a  general  average  charge. — Hurlbut  v.  Turnure,  81  Fed.  208,  26 
C.  C.  A.  335. 

rg]  (U.  S.  1900)  Libelant  chartered  a  steamship  by  a  time  charter,  and  after- 
wards subchartered  her  to  a  third  person,  by  whom  she  was  employed  in  trade 
with  Cuba.  While  so  employed,  she  was  seized,  with  her  cargo,  by  the  Unit- 
ed States  as  prize,  during  the  war  with  Spain,  but  on  trial  was  released.  The 
owner,  libelant,  and  the  subcbarterer  each  refused  to  pay  the  expense  incurred 
in  obtaining  her  discharge,  for  which  she  was  detained,  but  subsequently,  at 
re<iuest  of  the  owner,  libelant  paid  a  draft  drawn  by  the  master  for  the 
amount  Held,  that  such  expense  was  a  subject  for  general  average,  to  be  ap- 
portioned between  the  ship,  cargo,  and  freight,  and  that  libelant,  having  neg- 
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lected  to  proceed  for  that  purpose  until  the  contributing  interests  had  been 
separated,  could  not  recover  the  amount  of  the  draft  in  a  suit  in  personam 
against  the  owner. — Woods  v.  Olsen,  9S>  Fed.  451,  39  C.  C.  A.  595. 

fh]  (U.  S.  1900)  A  ship  in  good  condition,  and  in  every  way  fit  for  the  pro- 
posed voyage,  started  from  Pensacola  with  a  cargo  of  timber.  She  drew  23 
feet,  6  Inches  less  than  her  full-laden  draft.  When  she  reached  the  bar  9 
miles  below  Pensacola  the  water  was  24  feet  deep.  The  channel  was  narrow 
and  tortuous — shaped  like  the  letter  "S."  A  cross-current  struck  her.  She 
was  near  the  bottom,  did  not  follow  the  helm,  and  grounded.  Similar  accidents 
often  happaied  at  the  same  place,  and  were  not  preventable.  ffeW,  that  the 
stranding  was  not  caused  by  negligence  of  owner  or  unseaworthiness  of  ship, 
so  as  to  relieve  the  owner  of  the  cargo  from  liability,  under  a  general  aver- 
age adjustment,  for  proporticm  of  expenses  incurred  in  getting  the  vessel  afloat. 
— Magdala  S.  S.  Co.  v.  H.  Baars  Co.,  101  Fed.  303,  41  C.  C.  A.  377. 

[i]  (U.  S.  1900)  A  vessel  was  stranded  in  an  exposed  position  at  7  p.  m.. 
and  the  captain  engaged  two  tugs,  which  unsuccessfully  pulled  upon  the  ship 
until  midnight ;  and  the  next  morning  he  made  a  contract  dependent  upon  suc- 
cess, with  a  tugboat  syndicate,  to  get  the  vessel  off  for  $3,000.  Five  tugboats 
then  pulled  ineffectually  at  intervals  till  midnight.  The  next  morning  the 
captain  engaged  lighters,  and  the  deck  load  was  taken  off,  and  the  same  day  tlio 
vessel  was  pulled  from  the  bar.  She  was  reloaded,  and  proceeded  on  her 
voyage.  Held,  that  the  employment  of  tugs  and  lighters  was  necessary,  and 
that  the  expenses  incurred  by  the  captain  were  not  unreasonable,  so  as  to  re- 
lieve the  owner  of  the  cargo  from  liability,  under  a  general  average  adjust- 
ment, for  its  proportion  of  the  expenses. — Magdala  S.  S.  Co.  v.  H.  Baars  Co., 
101  Fed.  303,  41  O.  C.  A-  377. 

[j]  (U.S.  1904)  After  a  steamer  had  struck  on  a  rock  causing  a  serious 
leak  forward  and  danger  of  her  sinking,  the  master,  In  preference  to  running 
her  upon  the  rocks  in  the  vicinity,  took  her  some  distance,  and  beached  her  on 
what  he  supposed  to  be  a  sandy  beach.  Contrary  to  his  expectation,  the  bot- 
tom was  of  soft  mud.  and  the  bow  stuck  in  the  mud  and  settled  until  the 
vessel  sank,  and  the  main  deck,  on  which  was  the  cargo,  was  submerged,  and 
the  cargo  damaged.  Had  the  bottom  been  of  sand  as  supposed,  so  as  to  11  f 
and  sustain  the  bow,  the  vessel  would  probably  have  remained  afloat,  or  at 
least  with  her  deck  above  water.  Held,  that  the  loss  was  attributable  to  the 
attempted  salvage  as  the  proximate  cause,  and  was  a  subject  for  general  aver- 
age. Decree  (D.  C.  1902)  118  Fed.  307,  aflirmed.— Norwich  &  N.  Y.  Transp.  Co. 
V.  Insurance  Co.  of  North  America,  129  Fed.  1006,  64  C.  C.  A.  610;  Same  v.  Se- 
curity Ins.  Co.,  Id. ;  Same  v.  Firemen's  Fimd  Ins.  Co.,  Id. ;  Same  v.  Chubb,  Id. 

[k]  (U.  S.  1904)  If  a  maritime  loss  follows  as  a  natural  or  inevitable  result 
of  the  original  and  involuntary  cause  of  danger,  then  such  original  cause  should 
be  regarded  as  the  proximate  cause;  but  when  a  voluntary  act  intervenes, 
which  in  itself  is  a  cause  of  loss,  such  act  being  substituted  for  the  original 
danger  of  loss  with  a  design  of  saving,  the  substituted  act  should  be  regarded 
as  the  proximate  cause  for  general  average  purposes.  Decree  (D.  C.  1902)  118 
Fed.  307,  affirmed.— Norwich  &  N.  T.  Transp.  Co.  v.  Insurance  Co.  of  North 
America,  129  Fed.  1006,  64  C.  C.  A.  610 ;  Same  v.  Security  Ins.  Co.,  Id. ;  Same 
V.  Firemen's  Fund  Ins.  Co.,  Id.;  Same  v.  Chubb,  Id. 

[1]  (U.  S.  1896)  The  abandonment  of  a  voyage,  after  a  stranding  at  its  com- 
mencement, and  the  sale  of  a  cargo  of  coal,  is  not  such  a  sacrifice  In  the  face 
of  impending  danger  of  physical  injury  as  will  make  the  freight  a  charge  in 
general  average ;  nor  is  it  sufficient  that  such  cargo  must  have  been  stored  In 
barges  pending  repairs  estimated  to  require  30  or  40  days,  with  a  possibility 
of  being  frozen  in  by  approaching  winter. — E^arnmoor  S.  S.  Co.  v.  New  Zealand 
Ins.  Co.  (D.  C.)  73  Fed.  807. 

[m]  (U.  S.  1896)  After  a  negligent  stranding  on  a  reef,  the  ship  was  flood- 
ed, In  order  to  steady  her  upon  the  rocks,  to  prevent  pounding  and  consequent 
breaking  up  of  the  ship.  The  ship  was  thereby  saved  and  the  voyage  complet- 
ed. The  libelant's  casks  of  wine  having  been  assessed  in  general  average  for 
the  salvage  operations  in  getting  ship  and  cargo  off,  held,  that  the  wine  was 
bound  to  contribute,  inasmuch  as  the  act  of  flooding  was  a  general  average  act. 
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designed  by  the  master  for  the  safety  of  the  whole  adventure,  and  was  snc- 
ceflsfol  hi  preventing  the  breaking  up  of  the  voyage. — Padfle  Mall  S.  S.  Co. 
V.  Dupre  (D.  a)  74  Fed.  250 ;  Same  v.  De  Lima,  Id. ;  Same  v.  California  Vint- 
age Co.,  Id. ;  Same  v.  Kohler,  Id. 

[n]  (U.  S.  1896)  Where  a  vessers  fore  peak  suddenly  filled  with  water,  which 
was  believed  by  the  master  and  officers  to  come  from  a  hole  below  the  water 
line,  endangering  the  safety  of  ship  and  cargo,  and  they  thereupon  opened 
tlie  sluices  to  the  next  compartment,  knowing  that  goods  therein  would  neces- 
sarily be  damaged,  in  order  to  discover  and  repair  the  leak,  held,  that  this  was 
a  case  for  general  average,  though  the  leak  turned  out  to  be  in  the  hawse  pipe, 
and  was  easily  repaired,  and  the  voyage  continued. — The  Wordsworth  (D.  C.) 
88  Fed.  3ia. 

[o]  (U.  S.  1806)  A  steamship  company  which  directs  its  steamers  to  skirt  the 
Windward  Islands  for  the  entertainment  of  passengers,  but  falls  to  supply 
the  vessel  with  proper  charts,  is  itself  in  fault  for  a  stranding  from  going  too 
close  inshore,  and  is  not  entitled  to  general  average  contribution  from  the  car- 
j!o.— Trinidad  Shipping  &  Trading  Co.  v.  Frame,  Alston  &  Co.  (D.  C.)  88  Fed. 
528. 

[p]  (Eng.  1897)  A  ship,  laden  with  a  perishable  cargo  which  could  not  be 
discharged,  having  on  her  voyage  become  incapable  of  moving  through  damage 
to  her  propeller,  is,  with  her  cargo,  in  peril,  although  the  ship  be  tight  and 
strong,  and,  if  a  portion  of  the  cargo  be  damaged  by  water  entering  when  the 
ship  is  tipped  to  be  repaired,  the  cargo  owners  have  a  right  to  a  general  aver- 
age contribution.— McCall  v.  Houlder,  66  Law  J.  Q.  B.  408,  76  Law  T.  (N.  S.) 
469,  8  Asp.  252. 

[q]  (Bug.  1899)  Plaintiff  shipped  a  cargo  of  live  stock  under  a  contract 
providing  that  the  steamer  should  not  call  at  Brazilian  ports  before  land- 
ing, and  that  average,  if  any,  should  be  adjusted  according  to  the  York- Ant- 
werp rules.  On  the  voyage  the  vessel  sprung  a  leak,  and  for  safety  the  captain 
imt  into  a  Brazilian  port  for  repairs.  The  landing  of  the  live  stock  at  its 
destination  was  rendered  impossible  und^r  the  foreign  animals  order,  pro- 
hibiting the  landing  of  animals  if  the  steamer  conveying  them  had  touched 
at  a  Brazilian  port  The  live  stock  were  sent  on  to  Antwerp,  where  tliey  were 
sold  at  a  less  price  than  they  would  have  realized  at  the  port  of  their  destina- 
tion«  and  the  plaintiff  also  incurred  expense  in  reepect  to  extra  wages  for 
their  cattlemen  and  the  cost  of  feed  and  water  while  at  the  Brazilian  port. 
Held,  that  putting  into  such  port  was  a  general  average  act,  and  the  loss  on 
the  sale  of  the  live  stock,  being  the  direct  consequence  of  such  act,  was  ad- 
missible in  general  average. — Anglo-Argentine  Live  Stock  &  Produce  Agency 
V.  Twnperley  Steam  Shipping  Co.,  68  Law  J.  Q.  B.  900,  [1809]  2  Q.  B.  403,  81 
Law  T.  (N.  S.)  296,  48  Wkly.  Rep.  64,  8  Asp.  595. 

[r]  (Eng.  1901)  A  ship  was  chartered  to  carry  a  cargo  of  coals  from  Cardiff 
to  Esquimalt  During  the  voyage  the  coals  began  to  heat,  and  the  captain 
decided,  for  the  safety  of  the  ship,  freight,  and  cargo,  to  bear  up  for  Buenos 
Ayres.  Upon  examination  it  was  found  that  the  condition  of  the  coals  was 
such  that  the  cargo  could  not  be  carried  with  safety  to  Esquimalt,  and  it  was 
condemned  and  ultimately  sold.  While  at  Buenos  Ayres  the  ship  and  cargo 
were  in  safety.  Held,  that  under  the  circumstances  the  sale  of  the  cargo  con- 
stituted the  abandonment  of  the  voyage,  and  that  as  at  that  time  the  common 
danger  had  ceased  there  was  no  such  general  average  sacrifice  of  the  freight 
as  would  form  the  subject  of  general  average  contribution. — Iredale  v.  China 
Traders'  Ins.  Co.,  69  Law  J.  Q.  B.  783,  [1901]  2  Q.  B.  515,  83  Law  T.  299,  49 
Wkly.  Rep.  107,  5  Com'l  Ca&  337,  9  A^.  119. 

III.  Losses  and  EIxpenses  Which  may  be  Subjects  of  Compensation. 

/.  Loss  of  or  Damages  to  Cargo, 

[aj  (C.  S.  1868)  On  a  lawful  sale  of  a  portion  of  a  cargo  by  a  master  for  the 
g^ieral  good  of  the  ship  and  cargo,  it  should  be  accounted  for  on  a  general 
average. — ^The  Brewster  (D.  C.)  95  Fed.  1000. 
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[b]  (U.  S.  1896)  Where  a  ship  failed  to  take  the  customary  supply  of  coal 
for  the  voyage,  and  encountered  a  hurricane  which  protracted  the  voyage  so 
that  she  was  obliged  to  bum  ship's  materials  and  cargo,  held,  that  she  must 
bear,  as  particular  average,  the  loss  of  such  materials  during  the  time  the 
coal  she  ought  to  have  taken  would  have  lasted,  and  that  the  residue  of  the  loss 
of  such  material  was  chargeable  to  the  hurricane  alone,  and  constituted  a  gen- 
eral average  charge. — Hurlbut  v.  Tumure  (D.  C.)  76  Fed.  587. 

[c]  (N,  Y.  1871)  C5otton  covered  by  a  risk  indorsed  on  an  open  policy  of  insur- 
ance was  shipped  by  a  bark,  the  master  thereof  giving  a  clean  bill  of  lading 
therefor.  The  cotton  was  loaded  on  deck  without  the  knowledge  or  implied 
consent  of  the  insurer,  and  was  Jettisoned  to  save  the  vessel.  Held,  that  the 
goods  were  not  within  the  policy,  and  there  could  be  no  claim  for  contribution 
on  a  general  average  for  their  loss. — ^Atkinson  v.  Great  Western  Ina  Co.,  4 
Daly,  1. 

[d]  (Eng.  1899)  Where,  owing  to  Its  inherent  condition,  the  cagro  must  in- 
evitably be  destroyed  by  fire  before  the  termination  of  the  chartered  voyage^ 
the  freight,  being  already  totally  lost,  is  no  longer  capable  of  being  sacrificed 
for  the  conmion  l>eneflt,  so  as  to  become  the  subject  of  general  average  con- 
trtbution.— Iredale  v.  China  Traders*  Ins.  Co.,  68  Law  J.  Q.  B.  1021,  [1899] 
2  Q.  B.  356,  81  Law  T.  (N.  S.)  231,  48  Wkly.  Rep.  48. 

2.  Lo88  of  or  Damage  to  Vessel 

[a]  (U.  S.  1896)  Incidental  injuries  to  tugs,  such  as  the  breaking  of  hawsers 
and  the  loss  of  a  propeller  while  engaged  in  pulling  off  a  stranded  ship  un- 
der a  contract  of  hiring  by  the  day,  are  to  be  deemed  as  comprehended  in  the 
contract  price,  and  cannot  be  allowed,  in  making  a  general  average  adjust- 
ment, against  the  various  interests  In  the  stranded  ship  and  cargo. — Eammoor 
S.  S.  Co.  V.  New  Zealand  Ins.  Co.  (D.  C.)  73  Fed.  867. 

[b]  (U.  S.  1902)  Where  the  rudder  of  a  ship  was  partly  torn  loose  in  a  gale 
at  sea,  and  it  became  necessary  to  cut  it  away  to  prevent  its  beating  a  hole  in 
the  ship  during  the  storm,  its  value  in  its  damaged  condition  before  it  was  cut 
away  is  a  proper  subject  for  allowance  in  general  average. — ^May  v.  Keystone 
Yellow  Pine  Co.  (D.  C.)  117  Fed.  287. 

[c]  (Eng.  1901)  Where,  in  the  course  of  a  voyage,  the  master  of  a  vessel, 
with  a  view  to  prevent  it  from  being  lost,  cuts  away  a  mast  in  the  belief  that 
it  is  already  a  hopeless  wreck,  there  is  a  general  average  sacrifice,  if  such  be- 
lief proves  to  have  been  unfounded. — Montgomery  v.  Indemnity  Mut.  Marine 
Assur.  Co.,  70  Law  J.  K.  B.  45,  [1901]  1  K.  B.  147,  84  Law  T.  57,  49  Wkly.  Rep. 
221,  9  Asp.  141,  6  Com'l  Cas.  19. 

3.  Services  and  Expenses. 

[a]  (U.  S.  1896)  A  bark  with  a  cargo  bound  from  Chili  for  New  York  sprung 
a  leak  after  proceeding  about  1,500  miles,  and  put  in  to  Valparaiso  for  repairs. 
Held,  on  conflicting  evidence  as  to  the  seaworthiness  of  the  ship  at  the  time 
she  sailed,  that  the  fact  that  her  certificate,  issued  by  Uie  Bureau  Veritas,  had 
Just  expired  was  not  conclusive,  and  that  on  all  the  circumstances,  including 
the  contemporaneous  Judgment  at  Valparaiso,  the  seaworthiness  of  the  vessel 
should  be  sustained ;  hence,  the  cost  of  putting  into  the  port  of  refuge,  and  of 
the  necessary  unloading  of  the  cargo  there,  was  a  valid  charge  in  general 
average. — Grace  v.  The  Mauna  Loa  (D.  C.)  76  Fed.  829. 

[b]  (U.  S.  1900)  An  item  of  general  average  charges,  based  on  the  estimated 
cost  of  reloading  cargo  discharged  on  account  of  Injury  to  the  vessel,  is  not 
properly  allowable  where,  by  reason  of  the  fact  that  the  voyage  was  not  re- 
sumed, the  expenditure  was  not  actually  made.  Aliter  under  the  circumstan- 
ces, as  to  estimated  commissions. — ^The  Eliza  Lines  (C.  C.)  102  Fed.  184. 

[c]  (U.  S.  1902)  The  wages  and  provisions  of  a  crew  during  the  time  they 
were  engaged  at  sea  in  constructing  a  Jury  rudder  after  it  became  necessary 
to  cut  away  the  broken  rudder  to  save  the  ship  in  a  storm  are  proper  items 
for  allowance  in  general  average.— -May  v.  Keystone  Yellow  Pine  Co.  (D.  C.) 
117  Fed.  287. 
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[d]  (Eng.  1899)  Plaintiff  shipped  a  cargo  of  live  stock  under  a  contract  pro- 
viding that  the  steamer  should  not  call  at  Brazilian  ports  before  landing,  and 
that  average,  Uf  any,  should  be  adjusted  according  to  the  York-Antwerp  rules. 
On  the  voyage  the  vessel  sprung  a  leak,  and  for  safety  the  captain  put  into 
a  Brazilian  port  for  repairs.  The  landing  of  the  live  stock  at  its  destination 
ivas  rendered  impossible  under  the  foreign  animals  order,  prohibiting  the  land- 
ing of  animals  if  the  steamer  conveying  them  had  touched  at  a  Brazilian  port. 
The  live  stock  were  sent  on  to  Antwerp,  where  they  were  sold  at  a  less  price 
tban  they  would  have  realized  at  the  port  of  their  destination,  and  the  plain- 
tiff also  incurred  expense  in  respect  to  extra  wages  for  their  cattlemen  and 
tlie  cost  of  feed  and  water  while  at  the  Brazilian  port  Held,  that  wages  of 
the  cattlemen  and  the  cost  of  the  feed  and  water  were  not  subjects  for  general 
average  contribution. — ^Anglo-Argentine  Live  Stock  &  Produce  Agency  v. 
Temperley  Steam  Shipping  Co.,  68  Law  J.  Q.  B.  900,. [1899]  2  Q.  B.  403,  81 
Law  T.  (N.  S.)  296,  48  Wkly.  Rep.  64,  8  Asp.  595. 

[el  (Eng.  3901)  Expenses  incurred  by  the  ship  for  the  benefit  of  the  adven- 
ture, though  rendered  necessary  through  the  master's  negligence,  may  be  the 
subject  of  a  general  average  contribution  from  the  holders  of  bills  of  lading 
containing  a  clause  excepting  the  master's  negligence. — Milbum  v.  Jamaica 
Fruit  Importing  &  Trading  Co.,  69  Law  J.  Q.  B.  800,  [1900]  2  Q.  B.  540,  83  Law 
T.  321,  5  Com'l  Caa  346,  9  Asp.  122. 

IV.  Liability  to  Contribute. 

[a]  (U.  S.  1896)  The  owners  of  a  cargo  are  liable  on  an  implied  promise  for 
general  average.— Wellman  v.  Morse,  76  Fed.  573,  22  C.  C.  A.  3ia 

[b]  (U.  S.  1896)  Goods  discharged  In  lighters  just  before  scuttling  to  exttn- 
guish  fire,  and  sent  forward  by  another  vessel,  are  bound  to  contribute  to 
the  expense  of  salving  the  ship  and  the  remainder  of  the  cargo.  70  Fed.  262 
ri895)  affirmed. — Reliance  Marine  Ins.  Co.  v.  New  York  &  C.  Mail  S.  S.  Co.,  77 
Fed.  317,  23  C.  a  A.  183 ;  New  York  &  C.  Mail  S.  S.  Co.  v.  Reliance  Marine  Ins. 
Co.,  Id. 

[e]  (U.  S.  1882)  The  underwriter  upon  the  hull  is  liable  to  contribute  to  gen- 
eral average  for  Jettison  of  the  deck  load  when  the  custom  or  usage  of  the 
trade  in  which  the  vessel  is  employed  Is  to  carry  part  of  her  cargo  on  deck. — 
Hazleton  v.  Manhattan  Ins.  Co.  (D.  C.)  12  Fed.  159. 

[d]  (Eng.  1901)  A  charter  party,  containing  a  clause  excepting  the  master's 
negligence,  provided  that  the  master  should  sign  bills  of  lading  without  preju- 
dice to  the  stipulations  of  the  charter  party,  and  that  the  charterers  should 
Indemnify  the  shipowners  from  the  consequences  of  signing  bills  of  lading 
under  their  instructions.  The  master,  by  the  charterers'  direction,  signed 
bills  of  lading  containing  no  exception  of  negligence.  Elxpenses  on  behalf  of 
the  adventure  having  been  Incurred  by  the  ship,  owing  to  the  master's  negli- 
gence, the  cargo  owners  refused  to  contribute  in  general  average.  Held,  that 
if  the  bills  of  lading  had  contained  a  negligence  clause  the  cargo  owners  would 
have  been  bound  to  contribute,  and  consequently  that  the  charterers  were 
bound  to  indemnify  the  shipowners  for  general  average  contribution  not  re- 
covered from  the  cargo  owners. — Milbum  v.  Jamaica  Fruit  Importing  &  Trad- 
ing Co.,  69  Law  J.  Q.  B.  860,  [1900]  2  Q.  B.  540,  83  Law  T.  321,  5  Com'l  Cas. 
346,  9  Asp.  122. 

[e]  (Eng.  1901)  Homeward  freight  payable  under  a  charter  party  is  liable 
to  contribute  to  a  general  average  sacrifice  made  on  the  outward  voyage. — 
Oarisbrook  S.  S.  Co.  v.  London  &  Provincial  Marine  &  General  Ins.  Co.,  70 
Law  J.  K.  B.  930,  [1901]  2  K.  B.  861,  50  Wkly.  Rep.  42,  6  Com'l  Cas.  291. 

V.  Limitation  of  Liability  by  Charter  or  Bill  of  Lading. 

[a]  (U.  S.  1897)  A  provision  In  the  bill  of  lading  authorizing  the  vessel  to 
call  at  any  port  whatever  does  not  relieve  her  of  the  expense  of  putting  into  a 
port  of  refuge  in  consequence  of  taking  an  inadequate  coal  supply. — ^Hurlbut 
V.  Tumure,  81  Fed.  208,  26  C.  C.  A.  335 ;  (1896)  Hurlbut  T.  Tumure  (D.  C.)  76 
Fed.  587. 
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VI.  Bonds. 

[a]  (U.  S.  1896)  Cargo  owners  cannot  require  a  provision  for  postponement 
of  any  salt  against  the  sureties  until  tlie  end  of  litigation  with  the  ccmsignees. 
— Welhnan  v.  Morse,  76  Fed.  573,  22  C.  C.  A.  3ia 

[b]  (U.S.  1896)  An  average  bond  should  be  conditioned  in  the  simplest 
terms  to  pay  the  obligor's  share  of  general  average,  and  it  is  improper  to  de- 
mand a  bond  requiring  more,  or  which  would  in  any  way  prejudice  the  own- 
er of  the  cargo  in  denying  liability,  or  in  questioning  the  amount  of  it,  or 
which  would  close  any  of  the  methods  which  the  law  gives  for  determining 
the  existence  or  extent  <rf  liability.— Welhnan  v.  Morse,  76  Fed.  573,  22  O.  C. 
A.  818. 

[c]  (U.  S.  1896)  When  the  owners  of  the  cargo  of  a  vessel,  which  has  been 
stranded  and  rescued  by  the  services  of  other  vessels,  give  a  bond  to  the 
owner  ot  such  vessel,  covering  'bosses  and  expenses  incurred  or  to  be  in- 
curred, which  may  be  a  charge  by  way  of  general  average  or  otherwise,  and 
providing  that  claims  for  tug  services  or  otherwise  are  subject  to  approval  of 
an  insurance  company,  or  settled  by  arbitration  to  which  they  are  a  party 
for  us,"  such  owners  are  liable  for  their  proportion  of  a  sum  which  the  owner 
of  the  vessel,  upon  a  settlement  approved  by  the  insurance  company,  has  paid 
to  the  owners  of  the  rescuing  vessels  for  their  services, — Morse  v.  Pomroy 
Coal  Ca  (D.  C.)  75  Fed.  428. 

[d]  (Mo.  1897)  The  execution  of  an  average  bond  by  the  owner  of  the  cargo 
of  a  sunken  vessel,  binding  him  to  the  payment  of  such  loss,  damages,  and  ex- 
penses as  shall  be  made  to  appear  to  be  due  from  him,  does  not  absolutely 
conclude  him  as  to  his  liability  for  the  amount  charged  against  him  by  the  ad- 
juster, nor  preclude  him  from  defending  on  the  ground  that  the  loss  resulted 
from  the  negligent  handling  of  the  vessel.— Conrad  t.  De  Montcourt,  138  Mo. 
311,  39  S.  W.  805. 

[e]  (Bug.  1897)  The  parties  to  an  average  bond  agreed  to  pay  their  proper 
and  respective  proportions  of  any  general  average  charges  to  which  they  might 
l>e  liable,  and  forthwith  to  furnish  to  the  captain  or  owners  of  the  ship  a  cor- 
rect account  and  particulars  of  the  value  of  the  goods  delivered  to  them  re- 
fipectively,  in  order  that  any  such  general  average  charges  might  be  ascertain- 
ed and  adjusted  In  the  usual  manner.  Held,  that  there  was  no  Implied  condi- 
tion to  employ  an  average  stater  residing  at  the  port  of  discharge — Wavertree 
Sailing  Ship  0>.  v.  Love,  66  Law  J.  P.  C.  77,  App.  Caa  373,  76  Law  T.  (N.  S.) 
576,  8  Asp.  276. 

VII.  Adjustment. 

[a]  (U.  S.  1901)  Where  the  charterer  is,  by  the  terms  of  the  charter,  required 
to  pay  the  freight  on  goods  lawfully  jettisoned  during  the  voyage,  the  con- 
signee is  entitled  to  allowance  therefor  in  the  general  average  adjustment,  but 
is  assessed  only  on  the  foreign  value  of  the  goods,  less  the  freight,  which  is 
assessed  to  the  vessel.  Decree  (D.  C.  1899)  95  Fed.  837,  affirmed. — Christie  v. 
Davis  Coal  &  Ooke  Co.,  110  Fed.  1006,  49  C.  C.  A.  170. 

[b]  (U.  S.  1896)  Where  various  interests  in  a  stranded  vessel  and  cargo, 
in  order  to  avoid  "greater  general  average  expenses,"  made  an  agreement  for 
the  allowance  of  the  freight  to  the  charterers  as  a  condition  of  the  abandon- 
ment of  the  voyage,  held,  that  such  agreement  was  not  binding  on  insurers 
who  had  not  joined  in  or  assented  to  it,  even  though  the  terms  of  the  agree- 
ment would  not  have  prejudiced  them. — Eammoor  S.  S.  CJo.  v.  New  Zealand 
Ins.  Co.  (D.  C.)  73  Fed.  867. 

[c]  (U.  S.  1897)  In  a  general  average  adjustment  to  be  stated  "according  to 
the  established  usages  and  laws"  of  the  port  of  New  York,  the  allowance  of 
freight  upon  jettisoned  goods  is  the  full  freight  as  per  bill  of  lading.  The  re- 
cent practice  of  the  English  adjusters  to  allow  only  net  freight  in  such  cases 
has  not  been  adopted  In  New  York.— Chrystal  v.  Flint  (D.  C.)  82  Fed.  472. 

[d]  (U.  S.  1900)  Although,  under  the  circumstances  of  a  case,  salvage  is  a 
matter  of  particular  averages  against  the  vessel,  cargo,  and  freight  severally, 
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yet  where  such  averages  arose  out  of  a  peril  which  renders  a  general  average 
necessary  they  are  to  be  deducted  in  ascertaining  contributory  values  for  the 
purpose  of  the  general  average.— The  Eliza  Lines  (0.  C.)  102  Fed.  184. 

[e]  (U.  S.  1900)  In  a  general  average  adjustment  no  deduction  Is  to  be  made 
from  freight  charged  against  the  cargo  owner  because  the  cargo  has  been  sub- 
jected to  particular  average  charges  for  salvage. — The  Eliza  Lines  (O.  C.)  102 
Fed.  184. 

[f]  (U.  S.  1900)  In  computing  contributory  values  for  the  purpose  of  a  gen- 
eral average  adjustment  it  is  not  necessary  that  they  should  all  be  taken  at 
the  same  time  and  place,  but,  according  to  the  custom  of  Boston,  the  value  of 
the  vessel  is  obtained  by  taking  her  value  at  the  port  of  refuge,  and  adding  to 
it  the  benefit  she  received  from  the  general  average,  while  the  value  of  the 
cargo  is  taken  according  to  the  place  and  time  of  its  arrival  at  the  port  of 
destination.— The  Eliza  Lines  (C.  C.)  102  Fed.  184. 

[g]  (U.  S.  1900)  Although  a  court  directs  that  contributions  to  general  aver- 
age be  made  on  the  basis  of  the  completion  of  a  voyage,  interrupted  without 
right  by  the  charterers,  it  may  also  properly  direct  the  adjustment  to  be  made 
in  accordan{!e  with  the  customs  of  the  port  where  the  voyage  actually  ter- 
minated, and  where  the  adjustment  is  in  fact  made;  the  question  of  what 
custom  shall  be  adopted  being  one  of  convenience,  rather  than  of  theory. — 
The  Eliza  Lines  (C.  C.)  102  Fed.  184. 

[h]  (Eng.  1896)  For  the  purpose  of  ascertaining  the  amount  to  be  con- 
tributed to  in  general  average  in  the  case  of  a  ship  which  has  suffered  both 
particular  and  general  average  damagfe,  and  has  been  sold  as  a  constructive 
total  loss,  the  value  of  such  ship  is  her  value  at  the  time  immediately  preced- 
ing the  general  average  sacrifice  in  respect  of  which  contribution  is  to  be 
made,  and  such  value  is  to  be  ascertained  by  deducting  from  the  value  of  the 
ship  at  the  time  she  left  port  the  amount  which  it  would  have  cost  to  repair 
the  particular  average  damage,  and  also  the  amount  for  which  she  was  sold  as 
a  constructive  total  loss.— Henderson  v.  Shankland  [1896]  1  Q.  B.  525. 

[i]  (Eng.  1896)  Where  no  repairs  have  in  fact  been  done,  the  shipowners 
are  not  entitled  to  the  one-third  **new  for  old"  allowance  in  estimating  the 
value  of  a  ship,  for  the  purpose  of  ascertahiing  the  amount  to  be  contributed 
to  in  such  general  average.— Henderson  v.  Shankland  L1896]  1  Q.  B.  525. 

[j]  (Eng.  1897)  There  is  no  obligation  on  shipowners  to  employ  an  average 
stater  at  all  for  the  adjustment  of  liabilities.- Wavertree  Sailing  Ship  Co.  v. 
Love,  66  Law  J.  P.  0.  77,  App.  Cas.  373,  76  Law  T.  (N.  S.)  576,  8  Asp.  276. 

VIII.  A<3TI0NS. 

[a]  (U.  S.  1896)  Though,  strictly,  the  right  to  payment  of  general  average 
does  not,  perhaps,  always  await  a  discharge  of  the  cargo,  yet  no  admiralty 
court  will  enforce  payment  prior  to  an  opportunity  for  an  inspection  of  the 
cargo  by  its  owner  for  the  purpose  of  determining  its  contributory  value,  so 
that,  practically,  a  prior  discharge  of  the  cargo  is  necessary  to  enable  the 
owner  of  the  vessel  to  collect  the  amount  due  for  general  average. — Wellman 
V.  Morse,  76  Fed.  573,  22  O.  O.  A.  318. 

[b]  (U.  S.  1896)  In  a  suit  by  a  shipowner  on  a  cargo  owner's  general  aver- 
age bond,  which  contained  a  recital  that  the  ship,  on  her  voyage,  **encountered 
strong  winds  and  a  heavy  sea,  which  caused  the  vessel  to  labor  severely," 
heldf  that  the  libelant  was  entitled  to  a  prima  facie  presumption  that  the  ship 
was  seaworthy  at  the  comm^icement  of  the  voyage.  The  Edwin  I.  Morrison, 
153  U.  S.  199,  14  Sup.  Ot.  823,  38  L.  Ed.  688,  distinguished.— Franklin  Sugar- 
Refining  Co.  V.  Funch,  73  Fed.  844,  20  C.  C.  A.  61. 

[c]  (U.  S.  1900)  Although  the  owners  of  a  vessel  are  exempt  under  the  stat- 
utes from  liability  for  damage  to  the  cargo  resulting  from  a  fire  due  to  the  neg- 
ligence of  one  of  the  crew,  without  their  own  neglect,  they  cannot  maintain  an 
afilrmatlve  action  against  the  owner  of  the  cargo  for  contribution  in  general 
average  to  the  ship's  loss ;  but,  when  an  action  for  general  average  is  brought 
by  the  cargo  owner,  the  damage  to  the  ship  must  be  taken  Into  consideration, 
as  otherwise  the  cargo  owner  could  recover  by  selecting  his  form  of  proceed- 
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Ings  for  losses  for  which  the  shipowner  was  not  responsible.  Decree  (D.  C. 
1899)  94  Fed.  206,  aiiiriued.— The  Strathdon,  101  Fed.  GOO.  41  C.  C.  A.  515; 
Burrell  v.  Armstrong,  Id. 

[d]  (U.  S.  ]8iK>)  On  a  question  as  to  the  liability  of  cargo  to  contribute  in 
general  average  for  damages  to  the  ship  caused  by  the  breaking  of  her  shaft, 
after  repairs  had  once  been  made  and  towage  declined,  held,  there  being  no  is- 
sue as  to  seaworthiness  and  the  crack  in  the  shaft  having  appeared  after 
encountering  very  heavy  weather,  that  seaworthiness  at  the  commencement  of 
the  voyage  should  be  assumed. — Van  Den  Toom  v.  Leeming  (D.  C.)  70  Fed. 
251. 

[e]  iU.  S.  1899)  The  fact  that  the  owners  of  a  vessel  cannot  maintain  an 
action  against  the  owners  of  the  cargo  for  contribution  in  general  average  for 
the  ship's  loss  by  fire  because  the  fire  was  caused  by  the  negligence  of  one  of 
their  crew,  which  is  imputable  to  them,  does  not  protect  them  from  a  similar 
action  by  the  owners  of  the  cargo  for  contribution. — ^The  Strathdon  (D.  C.) 
94  Fed.  206. 

IX.  Lien. 

[a]  (U.  S.  1896)  The  lien  for  general  average  may  be  preserved  by  a  qualified 
or  conditional  discharge  of  the  cargo. — Wellman  v.  Morse,  76  Fed.  573,  22  C. 
C.  A.  318. 

[b]  (U.  S.  1896)  Where  a  master,  in  order  to  preserve  his  cargo,  takes  meas- 
ures such  as  a  wise  and  prudent  man  would  think  most  conducive  to  the  bene- 
fit of  all  concerned,  he  has  a  lien  on  the  cargo  for  the  expenses  so  incurred. 
— Welhnan  v.  Morse,  76  Fed.  573,  22  C.  C.  A.  318. 

[c]  (U.  S.  1896)  The  lien  for  general  average  is  one  recognized  by  the  ad- 
miralty law,  and  stands  on  the  same  footing  as  a  maritime  lien  on  cargo 
for  the  price  of  its  transportation. — ^Wellman  v.  Morse,  76  Fed.  573,  22  C.  C. 
A.  818. 


a56  Fed.  55a) 
CHICAGO  &  A.  RY.  CO.  y.  UNITED  STATES.    PAITHORN  v.  SAMR 

WANN  V.  SAME. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    April  16»  1907.)    On  Rehearing, 

October  9,  1907.) 

Nos.  1,303-1,305. 

OABRIEBS— INTBBSTATE  COMMERCE— PAYMENT  OF  REBATES. 

Private  tracks  built  by  the  owner  of  a  packing  plant  on  Its  own  prop- 
erty, extending  from  a  connection  with  the  tracks  of  a  belt  line  railroad 
company  to  and  around  its  buildings,  and  used  in  loading  cars  for  ship- 
ment, are  not  a  part  of  the  railroad  system,  but  plant  facilities,  and 
the  refunding  by  a  railroad  company,  which  made  and  published  a  schedule 
of  through  rates,  including  the  belt  line  charge,  of  $1  per  car  to  such 
packing  company  on  shipments  made  by  it  and  paid  for  at  the  schedule 
rate,  on  the  ground  that  it  was  a  payment  for  the  use  of  such  private 
tracks,  thus  making  the  rate  charged  $1  per  car  less  than  that  published 
and  charged  to  shippers  generally  from  the  same  point,  constituted  the 
giving  of  a  rebate,  in  violation  of  section  1  of  Elkins  Act  February  19, 
1903.  c.  708,  32  Stat.  847  [U.  S.  Comp.  St.  Supp.  1907.  p.  880]. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
Division  of  the  Northern  District  of  Illinois. 
For  opinion  belowr,  see  148  Fed.  646. 

Ralph  M.  Shaw,  for  plaintiffs  in  error. 
F.  G.  Hanchett,  for  the  United  States. 

Before  GROSSCUP,  BAKER,  and  SEAMAN,  Circuit  Judges. 
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BAKER,  Circuit  Judge.  Plaintiffs  in  error  were  jointly  convicted 
of  violating  that  part  of  section  1  of  the  Elkins  Act  (Act  Feb.  19,  1903, 
c.  708,  32  Stat.  847)  which  inhibits  the  giving  of  "any  rebate  *  *  * 
in  respect  of  the  transportation  of  any  property  in  interstate  or  for- 
eign commerce  *  *  *  whereby  any  such  property  shall  by  any 
device  whatever  be  transported  at  a  less  rate  than  that  published  and 
filed."    U.  S.  Comp.  St.  Supp.  1907,  p.  880. 

The  government  proved  that  the  Chicago  &  Alton  was  an  interstate 
common  carrier,  having  a  line  extending  eastward  from  Kansas  City, 
Mo. ;  that  the  Kansas  City  Railway  Company  was  an  interstate  com- 
mon carrier  between  Kansas  City,  Kan.,  and  Kansas  City,  Mo.,  hav- 
ing a  belt  line  over  which  it  hauled  cars  of  freight  from  industries 
along  its  tracks  to  various  railroads ;  that  the  Schwarzschild  &  Sulz- 
berger Company,  a  corporation,  owned  and  operated  a  meat  packing 
plant  at  Kansas  City,  Kan.,  adjoining  the  tracks  of  the  Belt  Line; 
that  the  S.  &  S.  Co.  was  not  a  common  carrier;  that  within  its 
plant,  and  running  around  and  between  various  buildings  thereof,  the 
S.  &  S.  Co.  at  a  cost  of  $75,000  built  about  a  mile  and  a  half  of  tracks, 
switches,  and  sidings,  on  which  the  annual  outlay  for  maintenance  and 
taxes  was  $1,200 ;  that  the  S.  &  S.  tracks  connected  with  the  Belt  Line 
tracks  at  the  property  line ;  that  the  Alton  had  arrangements  with  the 
Belt  Line  and  with  eastern  railroads  whereby  the  Alton  undertook  to 
transport  property  in  interstate  commerce  from  Kansas  City,  Kan.,  to 
seaboard  cities ;  that  the  Alton  published  and  filed  schedules  of  rates 
for  such  transportation;  that  the  Belt  Line  published  and  filed  a  rate 
of  $3  a  car  for  hauling  cars  of  freight  over  its  line  from  the  S.  &  S. 
plant  to  the  Alton;  that  the  Alton  transported  various  car  loads  of 
freight  for  the  S.  &  S.  Co.  from  Kansas  City,  Kan.,  to  eastern  points, 
collected  from  the  S.  &  S.  Co.  the  full  amount  of  the  published  rates, 
and  paid  to  the  Belt  Line  $3  a  car,  which  amount  was  included  in  the 
Alton's  published  rates;  and  that  the  Alton,  through  plaintiffs  in  er- 
ror Faithom  as  vice  president,  and  Wann  as  general  freight  agent,  paid 
back  to  the  S.  &  S.  Co.,  under  book  entries  of  "refund  of  terminal 
charges,"  $1  on  each  car  for  the  use  made  of  the  S.  &  S.  tracks  in  get- 
ting the  S.  &  S.  Co.'s  cars  of  freight  out  upon  the  Belt  Line's  tracks. 

At  the  conclusion  of  the  government's  evidence,  plaintiffs  in  error 
moved  that  the  jury  be  directed  to  return  a  verdict  of  not  guilty.  This 
motion  was  overruled.  Thereupon  plaintiffs  in  error  offered  to  prove 
that  the  use  of  the  S.  &  S.  tracks  was  reasonably  worth  $1  a  car.  The 
court  excluded  the  proffered  evidence. 

These  adverse  rulings  present  but  a  single  question.  If  the  fact 
that  the  S.  &  S.  Co.'s  charge  for  the  use  of  its  tracks  was  reasonable 
would  take  the  case  out  from  under  the  statute,  the  burden  would  lie 
upon  the  government,  in  order  to  brino:  the  case  within  the  statute,  to 
prove  that  the  charge  was  unreasonable;  and  this  the  government 
did  not  attempt  to  do.  So  the  assignments  of  error  center  on  the  chal- 
lenge of  the  sufficiency  of  the  government's  evidence  to  sustain  the 
verdict  of  guilty. 

Some  discussion  in  briefs  and  in  oral  argument  was  had  over  the 
fact  that  the  arrangement  between  the  Alton  and  the  S.  &  S.  Co.  was 
not  published  and  filed  with  the  Interstate  Commerce  Commission. 
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The  S.  &  S.  Co.  was  not  a  common  carrier,  and  therefore  had  nothing 
in  the  way  of  rates  and  charges  to  publish  and  file  with  the  commis- 
sion. Shippers,  of  course,  were  interested  to  learn  from  the  Alton's 
published  schedules  not  only  the  rates  between  different  points,  but 
also  the  terminal  charges,  if  any,  that  were  to  be  exacted  of  them  in 
addition  to  the  rates.  We  think  it  is  clear  that  the  shipping  public 
were  not  concerned  in  what  part  of  an  Alton  through  rate  was  paid  by 
the  Alton  to  the  New  York  Central  or  to  any  owner  of  tracks  that 
were  used  in  making  the  through  shipment.  But  if  divisions  of  rates 
or  track  rentals  were  required  to  be  published,  we  think  it  is  equally 
clear  that  a  failure  to  publish  could  not  make  a  rebate  of  what  is  not  a 
rebate,  and,  on  the  other  hand,  that  publication  could  not  save  what 
is  a  rebate  from  being  found  to  be  a  rebate.  So  the  aforesaid  matter 
of  publication  has  nothing  to  do  with  the  case. 

Payment  by  the  Alton  to  the  S.  &  S.  Co.  was  in  the  g^ise  of  a  "re- 
fund of  terminal  charges,"  as  though  the  Alton  through  oversight  had 
collected  more  than  the  lawful  charges  and  was  rectifying  the  mistake- 
But  as  courts  rightly  are  keen  to  penetrate  an  innocent  appearing  de- 
vice to  reach  an  illegal  transaction,  they  should  also  be  alert  to  save 
a  lawful  act  though  it  be  hid  under  a  false  cover.  These  plaintiffs  in 
error  should  not  be  punished  for  methods  of  bookkeeping  if  the  false 
entries  represented  in  fact  a  lawful  arrangement. 

The  real  transaction  was  the  payment  by  the  Alton  for  the  use  of 
the  S.  &  S.  tracks  in  getting  S.  &  S.  freight  out  of  the  plant  to  the 
Belt  Line.  The  consideration  was  not  based  on  a  fixed  monthly  or 
yearly  rental,  or  on  a  percentage  of  the  investment,  but  was  deter- 
mined by  the  amount  of  use  measured  by  wheelage.  But  rentals  on  the 
basis  of  wheelage  are  unobjectionable  if  the  parties  have  entered  into 
a  contract  which  in  all  other  respects  is  lawful. 

This  contract  was  made  on  the  Alton's  part  through  its  traffic  de- 
partment. We  may  know  as  a  matter  of  common  information  that 
contracts  respecting  right  of  way,  roadbed,  and  track  are  usually  made 
through  the  engineering  or  maintenance  of  ways  department,  and  not 
through  freight  agents.  But,  again,  these  plaintiffs  in  error  should  not 
be  punished  because  the  rental  was  measured  by  wheelage  or  because 
the  contract  was  made  by  freight  agents. 

S.  &  S.  received  back  a  part  of  the  money  they  paid  the  Alton  for 
freight.  That  fact  alone  does  not  prove  that  the  transaction  consti- 
tuted a  rebate  within  the  definition  of  the  statute.  A  railroad  may  pay 
its  lawful  indebtedness  to  a  shipper  out  of  the  money  the  shipper  pays 
it  for  freight ;  or  a  shipper  may  pay  the  full  freight  partially  in  money 
and  partially  in  canceled  legal  demands  against  the  railroad.  The  stat- 
ute's definition  of  a  rebate  is  any  device  whereby  any  property  in  in- 
terstate or  foreign  commerce  is  transported  at  a  less  rate  than  that  pub- 
lished and  filed.  So  if  the  full  rate  be  paid  either  in  money  or  in  mon- 
ey's worth,  the  parties  cannot  be  guilty  of  rebating.  Of  course,  the 
money's  worth  part  of  the  payment  might  itself  be  used  as  a  device 
whereby  the  property  would  be  carried  in  interstate  commerce  at  less 
than  the  published  rate ;  but  in  this  case  the  presumption  must  be  in- 
dulged that  the  wheelage  charge  of  $1  a  car  measured  the  true  rental 
value  of  the  S.  &  S.  tracks. 
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The  foregoing  considerations  compel  us  to  the  conclusion  that  the 
judgment  cannot  be  sustained  except  by  holding  that  the  contract  be- 
tween S.  &  S.  Co.  and  the  Alton  was  illegal  and  void. 

The  use  that  the  contract  provided  for  was  the  use  that  was  made  in 
hauling  S.  &  S.  freight  from  inside  of  the  S.  &  S.  plant  out  to  the 
S.  &  S.  property  line,  so  that  there  it  might  be  put  on  the  Belt  Line's 
track,  which  in  these  through  routings  is  to  be  taken  as  a  part  of  the 
Alton  system.  Plaintiffs  in  error  defend  the  arrangement  on  the 
ground  that  an  interstate  common  carrier  has  the  right  to  pay  a  ship- 
per a  just  allowance  for  the  use  of  any  instrumentality  furnished  to 
the  carrier  by  the  shipper  in  connection  with  the  transportation  of  the 
shipper's  property.  And  attention  is  called  to  the  closing  paragraph 
of  section  15.  of  the  recent  Hepburn  Act  (Act  June  29,  1906,  34  Stat. 
590)  as  being  declaratory  of  the  law  as  it  stood  when  the  contract 
now  in  question  was  made: 

"If  the  owner  of  property  transported  under  this  act  directly  or  indirectly 
renders  any  service  connected  with  such  transportation  or  furnishes  any  instru- 
mentality used  therein,  the  charge  and  allowance  therefor  shall  be  no  more 
than  Is  just  and  reasonable." 

It  never  has  been  unlawful  for  a  railroad  to  lease  cars  from  a  ship- 
per, like  the  Armour  Company,  any  more  than  from  a  builder  of  cars, 
like  the  Pullman  Company.  But  if  cars  are  leased  from  a  shipper,  not 
only  the  Hepburn  act,  but  also  the  Cullom  and  the  Elkins  acts,  as  we 
regard  them,  prohibit  the  extension  of  favors  to  the  shipper  in  the  way 
of  freight  rates  under  cover  of  the  lease.  So,  if  a  railroad  in  dischar- 
ging its  undertakings  as  an  interstate  common  carrier  may  lease  tracks 
from  another  railroad,  we  perceive  no  valid  reason  for  denying  a  rail- 
road the  right  to  lease  tracks  from  a  shipper  for  a  like  purpose,  pro- 
vided the  rental  is  fair  and  does  not  include,  by  being  excessive,  a  con- 
cession from  the  established  transportation  rates.  'The  trouble  in  this 
case,  however,  comes  from  the  fact  that  the  Alton  did  not  take  a  lease 
of  the  S.  &  S.  tracks  for  the  purpose  of  discharging  its  undertakings 
as  an  interstate  common  carrier.  It  had  undertaken  to  carry  for  all 
the  shipping  public  a  car  load  of  meats  from  Kansas  City,  Kan.,  to  New 
York  for  $20,  say.  For  that  purpose  it  controlled,  by  means  of  its  con- 
nections, a  public  highway.  The  S.  &  S.  tracks  were  not  a  part  of  that 
highway.  They  were  not  used  by  the  Alton  in  serving  the  shipping 
public  generally.  Their  only  use  was  in  getting  a  particular  shipper's 
freight  from  his  own  property  out  to  the  public  highway.  Suppose 
that  the  S.  &  S.  Co.,  instead  of  ties  and  rails,  had  put  down  a  paved 
roadway  on  its  land,  and  that  the  Alton,  in  addition  to  the  $20  worth 
of  transportation  it  was  giving  to  other  shippers,  furnished  horses  and 
wagons  to  haul  the  meats  from  the  packing  rooms  to  the  Belt  Line, 
would  it  be  contended  that  the  Alton  could  lawfully  still  further  pay 
the  S.  &  S.  Co.  for  the  use  of  the  pavement?  Or  suppose  that  the  S. 
&  S.  plant  was  all  under  one  roof,  and  that  the  trolleys  which  convey 
carcasses  and  cuts  of  meat  from  one  department  to  another  were  so 
arranged  that  the  finished  produce  arrived  at  the  property  line  ad- 
joining the  Belt  tracks,  could  the  Alton  properly  make  an  allowance 
for  the  use  of  the  trolleys  as  instrumentalities  furnished  by  the  ship- 
per in  the  transportation  of  property  in  interstate  commerce  ?    In  our 
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judgment,  the  jury  were  warranted  in  finding  that  the  tracks  in  ques- 
tion were  plant  facilities,  as  clearly  as  the  supposititious  pavement  and 
trolleys  would  be  plant  facilities,  and  not  instrumentalities  for  the  Al- 
ton's use  in  discharging  its  duties  to  the  public.  Wherever  the  Alton 
needed  tracks  for  that  purpose,  it  could  acquire  the  land  by  exercising 
the  sovereign  power  of  eminent  domain  which  had  been  conferred 
upon  it  by  the  people.  But  manifestly  the  Alton  could  not  condemn 
the  S.  &  S.  tracks  for  the  sole  purpose  of  hauling  the  S.  &  S.  Co.'s 
product  from  its  warehouse,  to  the  Alton's  public  highway,  because 
that  would  be  a  private  purpose.  Whatever  property  the  Alton  could 
condemn  it  could  acquire  by  deed  or  lease,  but  by  taking  a  lease  it 
could  not  change  a  private  purpose  or  use  into  a  public  one.  The 
lease  of  these  plant  facilities  was  therefore  a  device  whereby  the  prop- 
erty of  the  S.  &  S.  Co.  was  transported  at  $19  a  car,  while  other  ship- 
pers were  paying  $20. 

This  case  is  ruled  in  principle,  we  believe,  bv  the  decision  in  Wight 
V.  United  States,  167  U.  S.  612,  17  Sup.  Ct.  822,  42  L.  Ed.  258,  that 
an  arrangement  whereby  a  particular  shipper  was  allowed  to  offset 
against  his  freight  bills  the  true  value  of  the  use  of  his  teams  in  hauling 
the  property  from  the  railroad  to  his  warehouse  was  a  discrimination 
against  other  shippers  of  the  same  class  of  property  in  the  same  city 
who  were  compelled  to  pay  the  freight  in  full.  It  is  contended  that 
the  citation  is  inapplicable  because  the  question  there  was  of  discrimi- 
nation and  here  of  rebate.  Under  the  CuUom  act  (Act  Feb.  4,  1887,  c. 
104,  24  Stat.  379  [U.  S.  Comp.  St.  1901,  p.  3154]),  the  standard  of 
comparison  was  the  treatment  of  other  shippers.  It  was  necessary  to 
prove  not  only  that  the  favored  shipper  really  paid  less  than  the  pub- 
lished rate,  but  also  that  other  shippers  paid  the  full  rate  or  a  greater 
rate  than  that  of  the  favored  shipper.  Under  the  Elkins  act  the  stand- 
ard of  comparison  is  the  published  rate.  It  is  only  necessary  to  prove 
that  the  favored  shipper  has  had  his  property  transported  at  a  less 
rate  than  that  published  and  filed.  Both  acts  were  aimed  to  kill  favor- 
itism, and  the  favoritism  in  the  Wight  Case  was  of  the  same  kind  and 
effect  as  in  this.  The  big  manufacturer  or  dealer  has  all  the  advan- 
tage over  his  small  competitor  that  he  is  legally  or  morally  entitled  to 
in  his  savings  of  labor  cost  and  in  buying  his  materials  at  greater  dis- 
counts. The  application  of  the  maxims  of  merchandising  to  railroad- 
ing was  always  counter  to  the  common-law  pact  between  the  railroads 
and  the  people.  But  it  was  not  until  the  government  as  parens  patriae 
was  authorized  to  represent  the  scattered  and  unorganized  sufferers 
from  favoritism  that  any  hope  appeared  of  taking  the  railroad  busi- 
ness out  of  the  realm  of  private  barter. 

We  exclude  from  the  case,  as  not  being  within  the  issues,  any  ques- 
tion of  the  right  of  a  railroad  to  render  greater  service  or  to  furnish 
more  facilities  for  one  shipper  than  another  for  the  same  published 
charge.  The  issue  here  is  the  right  to  furnish  the  same  or  more  at  a 
less  price. 

GROSSCUP,  Circuit 'Judge  (concurring).  I  cannot  bring  myself 
to  the  conclusion  that  until  the  cars  loaded  with  the  products  of  the  S. 
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&  S.  Company  actually  reached  the  rails  of  the  Terminal  Railroad 
Company,  such  products  were  not  already  in  course  of  interstate  trans- 
portation—that luitil  the  rails  of  the  Terminal  Company  were  reached, 
neither  the  shipper  nor  carrier  were  subject  to  the  obligations,  or  enti- 
tled to  tlie  rights,  that  shippers  and  carriers  are  subject  to,  and  ac- 
quire, only  when  the  things  to  be  shipped  have  reached  the  stage  of 
being  actually  in  course  of  interstate  transportation.  My  personal  view 
is  that  the  moment  the  products  of  the  S.  &  S.  Company  passed  out 
of  its  hands  into  the  cars  of  the  Terminal  Company  for  transporta- 
tion, whether  the  cars  thus  receiving  such  products  were  at  the  time 
on  the  rails  belonging  to  the  S.  &  S.  Company,  or  on  the  rails  belong- 
ing to  the  Railroad  Company,  the  interstate  transportation  of  those 
products  had  already  commenced;  and  that  the  published  rate  is  a 
rate  for  the  whole  of  that  transportation,  from  the  moment  it  thus  be- 
gins to  the  moment  the  goods  reach  their  destination ;  from  which  it 
follows,  it  seems  to  me,  that  as  against  the  S.  &  S.  Company,  notwith- 
standing the  fact  that  the  Railroad  Company  receives  the  goods  at  the 
S.  &  S.  Company  warehouses,  and  on  its  rails  (no  additional  terminal 
charges  having  been  fixed)  the  Railroad  Company  could  not  lawfully 
exact  more  than  the  regular  published  rates ;  while  in  the  performance 
of  its  obligations  to  other  shippers,  under  the  Interstate  Commerce 
law,  it  could  not  lawfully  accept  less.  In  other  words,  under  the 
facts  presented,  the  published  rate  is  not  affected  by  the  fact  that  the 
cars  were  loaded  at  the  S.  &  S.  Company's  warehouses,  and  not  on 
the  Company's  rails — such  place  of  loading  being,  along  with  the  Rail- 
road Company's  freight  stations,  "Kansas  City"  within  the  meaning 
of  the  published  rates. 

Now  I  am  inclined  strongly  to  the  judgment  that  through  contract 
with  the  parties  interested,  the  Railroad  Company  could,  at  its  own 
expense,  lawfully  have  laid  its  own  rails  up  to  and  along  side  of  the 
S.  &  S.  Company's  warehouses,  notwithstanding  the  fact  that  title  to 
the  land  under  the  rails  should  remain  in  the  S.  &  S.  Company;  or 
could  have  leased  the  rails  laid  by  the  S.  &  S.  Company  of  that  com- 
pany; provided  always  that  the  transaction  was  not  a  subterfuge  to 
cover  up  discriminations.  But  an  arrangement  of  that  kind  between 
the  two  companies  cannot,  in  my  judgment,  for  reasons  of  public  pol- 
icy that  the  Interstate  Commerce  Act  was  intended  to  carry  out,  be 
lawfully  based  on  division  of  rates,  or  in  any  other  way  be  connected 
with,  or  affect,  the  rate  making  function  of  the  Railroad  Company; 
for  to  secure  equality  among  shippers,  the  law  commands,  not  only 
that  the  rates  shall  be  equal,  but  that  they  shall  be  fixed  and  certain — 
subject  to  no  addition  or  diminution  against,  or  in  favor  of,  any  one — 
so  fixed  and  certain  that  any  shipper  can  with  his  head  and  pencil  fig- 
ure out  from  the  tariff  sheets  just  what  the  rate  is,  both  for  himself 
and  for  his  competitors;  from  which  it  follows  that,  while  the  Rail- 
road Company,  through  its  appropriate  department,  might  lawfully 
perhaps  have  leased  these  rails  of  the  S.  &  S.  Company,  paying  there- 
for a  reasonable  rental,  it  could  not  lawfully  for  the  reasons  of  public 
policy  named,  through  its  tariff  department,  and  on  the  basis  of  a  divi- 
sion of  rates  (the  whole  arrangement  secret  so  far  as  the  published 
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tariff  sheets  were  concerned)  have  made  the  arrangement  that  was 
offered  as  a  defense  to  the  offense  prosecuted. 
The  judgment  is  affirmed. 

On  Rehearing. 

^  PER  CURIAM.  The  burden  of  the  argument  in  support  of  the  pe- 
tition is  that  the  opinion  of  the  court  promulgates  the  doctrine  that 
it  is  unlawful  "for  a  railroad  company  to  acquire  by  lease  or  pur- 
chase or  other  contract  the  ownership  or  the  right  to  use  a  track  lead- 
ing from  its  right  of  way  to  an  industrial  plant."  The  facts  of  the 
case  do  not  require  the  affirmance  of  such  a  proposition ;  and  we  dis- 
claim the  inference  which  counsel  draw  from  the  language  of  the 
opinion.  We  do  not  elaborate  because  we  believe  that  counsel,  on 
reading  the  opinion  anew,  will  have  no  difficulty  in  understanding 
that  our  judgment  of  the  character  of  the  Alton's  dominion  over  the 
S.  &  S.  tracks  was  founded  on  our  view  that  the  evidence  warranted 
the  jury  in  finding  that  "the  tracks  were  S.  &  S.  plant  facilities,  and  not 
instrumentalities  for  the  Alton's  use  in  discharging  its  duties  to  the 
public." 
The  petition  is  overruled. 


(156  Fed.  564.) 

DIGGS  v.  LOUISVILLE  &  N.  R.  CO.  (two  cases). 

DUNNAWAY  v.  SAME. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    November  6,  1907.) 

Nos.   1724r-1726. 

1.  Action— TRiAii— Consolidation  of  Causes— Powers  of  Federal  Courts. 

Under  Rev.  St  §  921  [U.  S.  Comp.  St.  1901,  p.  685],  which  authorizes 
federal  courts  to  consolidate  "causes  of  a  like  nature  or  relative  to  the 
same  question,"  a  Circuit  Court  has  power  in  its  discretion  to  consoli- 
date for  trial  separate  actions  brought  against  a  railroad  company  to 
recover  for  the  death  of  persons  who  were  killed  at  the  same  time  and 
in  the  same  maimer. 

2.  Carriers— LiABiLiTT  of  Railroad  Company  for  Death  of  Passengers- 

Operation  OF  Trains. 

Three  young  men  traveling  together  were  passengers  on  a  railroad  train 
which  approached  Knoxvllle,  Tenn.,  which  was  their  destination,  after 
dark.  The  trainmen  had  announced  that  the  next  station  would  be  Knox- 
vllle, as  required  by  the  state  statute,  but  liad  not  called  the  station, 
when  the  train  stopped  on  a  narrow  trestle  in  order  to  make  use  of  a 
Y  in  turning  before  entering  the  city.  The  next  morning  the  bodies  of 
the  young  men  were  found  near  together  under  the  trestle.  Upon  the 
trial  of  a  consolidated  action  against  the  railroad  company  to  recover 
for  their  deaths,  there  was  evidence  that  they  left  the  car  together,  while 
on  the  trestle,  and  tending  to  show  that  they  fell  over  the  edge  as  they 
stepped  off.  Held,  that  neither  the  announcement  of  the  name  of  the 
next  station  nor  the  stopping  of  the  train  thereafter  before  It  was  reached 
was  negligence,  nor  was  either  an  invitation  to  passengers  to  alight  before 
the  station  was  called,  which  imposed  on  defendant  the  duty  of  warning 
them  or  rendered  It  liable  for  the  deaths  of  plaintiffs*  intestates. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Tennessee. 
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G.  W.  Pickle,  for  plaintiffs  in  error. 
J.  H.  Frantz,  for  defendant  in  error. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit  Judges. 

RICHARDS,  Circuit  Judge.  This  was  a  suit  to  recover  for  the 
wrongful  death  of  William  Tunpin  through  the  negligence  of  the 
Louisville  &  Nashville  Railroad  Company.  Against  the  objection  of 
the  plaintiffs  in  error,  it  was  consolidated  for  trial  with  two  similar 
cases,  one  brought  by  the  administrator  of  James  Gamble  and  one 
by  the  administrator  of  W.  W.  Dunnaway,  who  met  their  deaths  at 
the  same  time  and  in  the  same  way.  At  the  dose  of  the  testimony 
for  the  plaintiffs,  the  court  directed  the  jury  to  return  a  verdict  for 
the  defendant.  It  is  claimed  the  court  erred  in  consolidating  the 
cases  and  erred  in  instructing  for  the  defendant. 

We  are  satisfied  that  under  section  921  of  the  Revisied  Statutes  of 
the  United  States  [U.  S.  Comp.  St.  1901,  p.  685]  the  court  had  the 
power  to  consolidate  these  cases  for  trial.  They  involve  the  same 
transaction,  the  witnesses  were  the  same,  and  we  can  see  no  good 
reason  to  criticise  the  exercise  of  the  court's  discretion  in  the  premises. 

The  evidence  which  the  court  withheld  from  the  jury  showed  sub- 
stantially the  following  facts:  The  three  young  men,  Turpin,  Gam- 
ble, and  Dunnaway,  were  raised  in  Anderson  county,  Tenn.,  about  25 
miles  from  Knoxville.  They  were  not  accustomed  to  railway  travel. 
They  left  their  homes  on  the  19th  of  February,  1906,  to  look  up  a 
brother  of  one  of  them,  who  they  heard,  was  working  some  miles  the 
other  side  of  Knoxville.  Apparently  they  did  not  &id  him,  and  on 
the  20th  they  started  back  to  Knoxville.  Late  in  the  afternoon  of 
that  day  they  got  on  a  passenger  train  of  the  defendant  at  Mentor, 
a  station  seven  or  eight  miles  from  Knoxville.  This  train  reached 
Knoxville  about  6:30  p.  m.  There  was  but  one  station,  Chandler, 
between  Mentor  and  Knoxville.  After  leaving  Chandler,  the  train- 
man announced  that  the  next  station  would  be  Knoxville.  The  train, 
after  leaving  Chandler,  ran  along  the  Tennessee  river  for  some  dis- 
tance, and  then  crossed  over  to  Knoxville  on  a  bridge  and  trestle. 
By  this  time  it  was  quite  dark.  On  the  Knoxville  end  of  this  trestle 
a  switch  led  off  from  the  main  track.  At  the  end  of  this  switch 
there  was  a  narrow  platform  on  the  right  as  you  approached  Knox- 
ville, which  was  used  in  connection  with  the  switch.  Beyond  this 
platform,  going  in  the  direction  of  Knoxville,  the  trestle  for  some 
distance  remained  the  width  required  for  one  track  only,  and  then 
broadened  as  the  switch  left  the  main  line.  About  200  feet  beyond 
the  point  of  this  switch,  the  main  line  divided  into  a  Y;  one  track 
running  to  the  right  to  the  passenger  depot,  and  the  other  to  the  left 
to  the  switching  yards.  It  was  customary  to  use  ibis  Y  in  order  to 
change  the  direction  of  the  train  before  running  into  the  depot. 
When  the  train  reached  the  trestle,  it  stopped  presumably  short  of 
the  switch.  The  three  young  men,  one  a  boy  of  15,  got  up  from 
their  seats  in  the  smoker,  which  was  in  the  forward  part  of  the  train 
next  to  the  baggage  car,  and  went  out  the  front  door.  The  station 
of  Knoxville  had  not  yet  been  called,  nor  any  reason  given  them  to 


Digitized  by 


Google 


332  84  C.  C.  A.  REPORTS. 

believe  that  they  were  at  Knoxville,  except  the  fact  that  the  announce- 
ment had  been  made  that  the  next  station  would  be  Knoxville.  This 
announcement  had  been  made  a  few  minutes  before  the  train  stopped. 
Three  witnesses  put  the  time  from  one  to  one  and  a  half  or  two  min- 
utes, one  says  before  the  train  reached  the  bridge,  and  several  testified 
that  the  custom  on  the  road  was  to  announce  Sie  next  station  shortly 
after  leaving  the  last  one.  Such  announcement  was  not  regarded 
as  a  call  of  the  station,  which  was  made  subsequently  when  the  sta- 
tion was  reached.  About  6  o'clock  the  next  morning,  on  the  21st 
of  February,  a  witness  who  passed  under  the  trestle  found  the  dead 
bodies  of  three  young  men,  who  were  subsequently  identified  as  Tur- 
pin.  Gamble,  and  Dunnaway.  They  lay  close  to  one  another,  and 
no  footprints  were  near  them.  The  court  below,  conceding  that  the 
deceased  persons  were  passengers,  after  referring  to  the  fact  that 
the  laws  of  Tennessee  required  the  railroad  company  to  announce 
the  next  station,  stated  that,  if  the  insistence  of  the  plaintiffs  was 
correct,  "when  the  company  does  it,  it  would  have  to  guard  against 
anybody  jumping  off  before  the  train  reached  the  station,  would  have 
to  put  a  man  in  each  door,  and  keep  them  from  jumping  off,  if  the 
train  should  happen  to  stop  for  any  purpose  before  it  reached  the 
station'* ;  and  directed  a  verdict  in  favor  of  the  defendant  in  each  case. 
We  think  there  was  testimony  from  which  the  jury  might  have 
inferred  that  the  three  unfortunate  young  men  were  passengers,  and 
that  they  alighted  from  the  train  on  the  trestle  and  met  their  deaths 
by  falling  from  it  to  the  place  where  they  were  found.  They  may 
have  fallen  directly  from  the  train  through  the  trestle,  or  from  the 
trestle  after  alighting  from  the  train,  and  they  may  have  fallen  from 
the  trestle  by  missing  their  footing  while  trying  to  proceed  in  the 
direction  of  Knoxville  after  the  train  had  passed,  or  by  being  pushed 
off  by  the  train  after  it  had  got  again  in  motion.  There  was  no  tes- 
timony showing  precisely  where  the  train  stopped.  There  was  a 
small  platform  on  the  right,  located  at  the  point  of  the  switch,  which 
was  used  by  railroad  men  to  stand  on  while  operating  the  switch. 
If  the  train  stopped  opposite  that  platform,  the  young  men  had  a 
place  to  stand,  but  after  the  train  passed  on  they  would  have  found 
themselves  isolated,  in  a  dangerous  position,  and  it  would  naturally 
have  seemed  necessary  to  them  to  walk  on  in  the  direction  of  Knox- 
ville, whose  lights  they  could  see  in  the  distance.  If  they  did  this, 
«ifter  leaving  the  small  platform,  a  few  steps  would  have  brought 
them  to  the  narrow  single  track  trestle  above  the  place  they  were 
found,  and  from  which  they  must  have  fallen.  At  this  point  the  ties 
were  12  feet  and  10  inches  in  length,  and  a  passenger  car  is  about 
11  feet,  6  inches  in  width.  An  engineer  who  made  a  survey  of  the 
track  testified  that  a  "passenger  alighting  on  this  single  track  trestle 
might  touch  the  edge  of  the  ties,  although  I  don't  think  he  would. 
The  ends  of  the  ties  were  approximately  practically  under  the  out- 
side of  the  steps,  and  the  steps  would  put  him  where  he  would  fall : 
he  might  catch  two  or  three  inches  of  the  ties,  two  inches."  It  was 
necessary,  in  order  to  make  a  case  for  the  jury,  for  the  plaintiffs  to 
present  some  testimony  tending:  to  show  that  the  young  men,  with- 
out any  fault  on  their  part,  alighted  from  the  train  and  met  their 
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death  because  of  the  negligent  conduct  of  the  railroad  company  or  its 
employes.  In  view  of  the  facts,  the  negligence  must  have  consisted 
either  in  making  the  announcement  that  Knoxville  would  be  the  next 
station  before  it  was  reached,  or  in  stopping  on  the  trestle  after  the 
announcement  was  made  and  before  the  station  was  reached,  or  in 
so  stopping  without  warning  the  passengers  to  keep  their  seats,  be- 
cause the  station  had  not  yet  been  reached. 

As  to  the  announcement,  it  was  one  required  by  the  laws  of  Ten- 
nessee. Shannon's  Code,  §  3070.  This  statute  came  before  the  Su- 
preme Court  of  Tennessee  in  the  case  of  Payne  v.  Railroad  Co.,  106 
Tenn.  167,  61  S.  W.  86.  There  there  was  a  call  of  the  station  and  a 
passenger  alighted  before  the  train  had  stopped.  The  effect  of  the 
decision  was  to  hold  that  the  passenger  was  not  justified  in  alighting 
while  the  train  was  in  motion  because  of  the  announcement.  It  is 
to  be  noticed,  however,  in  this  case  that  the  announcement,  which  was 
made  as  the  train  approached  the  station,  almost  amounted  to  a  call 
which  is  made  just  as  the  station  is  reached.  The  diflference  between 
an  announcement  under  the  Tennessee  statute  and  a  call  under  ordi- 
nary railway  usages  must  be  kept  in  mind.  An  announcement  under 
the  Tennessee  statute  is  not  a  notification  that  the  station  has  been 
reached,  and  an  invitation  for  passengers  to  alight.  It  serves  the 
purpose  of  advising  passengers  in  advance  of  what  the  next  station 
will  be,  so  that  they  may  be  ready  to  alight  when  it  is  reached.  It 
is  always  made  subject  to  the  usages  of  railways.  It  does  not  com- 
mit the  railway  company  to  a  verbal  guaranty  that  the  station  an- 
nounced will  be  the  first  stop.  The  railroad  company  retains  the  right 
to  control  the  movement  of  the  train,  and  if  it  is  necessary  to  stop 
for  any  proper  purpose  before  reaching  the  station,  for  instance,  to 
open  or  close  a  switch,  or  to  cross  another  railroad,  or  to  use  a  Y, 
it  has  the  right  to  do  so,  without  notifying  the  passengers.  In  other 
words,  the  announcement  is  to  be  treated  as  a  statement  that  the 
next  station  will  be  the  place  named,  and  not  that  the  next  stop  will  be 
at  the  station.  Accordingly,  in  Minock  v.  Railway  Co.,  97  Mich. 
425,  56  N.  W.  780,  it  was  held  that  a  railroad  company  which  had 
announced  the  next  station  was  not  obliged  to  warn  passengers  not 
to  alight  when  it  stopped  at  a  railway  crossing  before  the  station  was 
reached- 

We  have  examined  a  number  of  cases  where,  after  calling  the  sta- 
tion, the  train  either  stopped  short  or  overran,  with  the  result  that 
the  passenger  alighted  in  a  dangerous  place  and  was  injured.  Under 
such  circumstances,  the  railway  company  has  been  almost  uniformly 
held  responsible.  This  is  in  accordance  witTi  the  well-established 
rule  that  a  carrier  of  passengers  is  in  duty  bound  not  only  to  use  the 
strictest  vigilance  in  receiving  and  conveying  a  passenger  to  his  desti- 
nation, but  also  to  put  him  off  safely  at  a  station  at  the  termination 
of  the  journey.  As  a  corollary  it  has  been  held  that  it  is  likewise 
the  duty  of  a  carrier  to  announce  the  name  of  the  station  on  the  ap- 
proach of  the  train,  and  to  afford  passengers  sufficient  time  to  alight 
with  safetv.  Englehaupt  v.  Erie  R.  R.  Co.,  209  Pa.  182,  185,  68  Atl. 
154;  Weiier  v.  London,  Brighton,  etc.,  Ry.  Co.,  L.  R.  9  C.  P.  126; 
Van  Horn  v.  Central  R.  R.  Co.,  38  N.  J.  Law,  133;  P.  W.  &  B.  R. 
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R.  Co.  V.  McCormick,  124  Pa.  427,  16  Atl.  848;  Bridges  v.  North 
London  Ry.  Co.,  L.  R.  7  H.  L.  213 ;  McNulta  v.  Ensch,  134  111.  46, 
24  N.  E.  631;  Memphis  &  Little  Rock  Ry.  Co.  v.  Stringfellow,  44 
Ark.  322,  51  Am.  Rep.  598 ;  Ellis  v.  Chicago,  M.  &  St.  P.  Ry.  Co., 
120  Wis.  646,  28  N.  W.  942. 

The  present  case,  however,  is  not  one  where  the  station  had  been 
called  and  the  train  either  stopped  short  or  overran  it,  so  that  the 
passenger  alighted  in  a  dangerous  place  and  received  injuries.  This 
case  is  more  like  that  of  Mitchell  v.  Grand  Trunk  Ry.  Co.,  51  Mich. 
236,  16  N.  W.  388,  47  Am.  Rep.  566,  where  the  station  was  announced 
or  called  before  arriving  at  a  railway  crossing  or  jimction,  300  or 
400  feet  from  the  station.  The  train  stopped  at  the  crossing,  and 
the  plaintiflf  in  attempting  to  leave  the  car  was  hurt.  The  court  said 
the  real  cause  of  the  injury  was  the  mistaken  supposition  of  the  pas- 
senger that  the  train  had  stopped  for  the  station.  There  was  nothing 
at  the  spot  to  indicate  a  landing  place.  The  stoppage  of  cars  was  re- 
quired by  statute,  as  well  as  by  usage.  The  judgment  below  was 
reversed  on  the  ground  that  there  was  nothing  to  show  any  negli- 
gence on  the  part  of  the  company.  In  the  case  of  111.  Central  R.  R. 
Co.  V.  Warren,  149  Fed.  658,  79  C.  C.  A.  350,  it  was  held  that  the 
announcement  of  the  next  station,  although  made  on  near  approach 
to  the  station,  was  not  an  invitation  to  a  passenger  to  leave  his  seat 
and  attempt  to  alight  before  the  train  actually  stopped.  Because  he 
did  this,  the  passenger  who  was  injured  was  held  guilty  of  contributory 
negligence. 

We  have  given  the  present  case  careful  consideration.  The  case 
of  the  plaintiffs  rests  upon  the  contention  that  the  stoppage  of  the 
train  on  the  trestle  after  the  next  station  had  been  announced  con- 
stituted an  invitation  to  the  young  men  to  alight.  We  think  that 
a  clear  distinction  must  be  made,  as  we  have  said  before,  between  the 
announcement  of  the  next  station  and  the  call  of  the  station  at  which 
the  train  is  in  the  act  of  stopping.  We  think  that  in  the  present  case 
no  passenger  of  ordinary  intelligence  and  in  the  exercise  of  ordinary 
care  would  regard  the  stopping  of  the  train  on  the  trestle  as  an  in- 
dication that  Knoxville  had  been  reached  and  the  time  had  come  for 
him  to  alight,  and  that  the  idea  that  such  a  view  would  be  taken  by 
any  passenger  was  not  within  the  reasonable  contemplation  of  either 
the  conductor  or  any  of  the  trainmen.  Now,  if  in  the  actual  course 
of  events  these  three  passengers  could  not  be  expected  to  alight  mere- 
ly because  the  train  had  stopped  on  the  trestle,  then  there  was  no 
duty  imposed  upon  the  trainmen  to  warn  them  to  keep  their  seats. 
Trainmen  have  a  right  to  credit  passengers  with  ordinary  common 
sense.  Passengers  must  exercise  common  sense,  common  care,  or 
answer  for  the  lack  of  it.  In  this  country  passenger  trains  are  not 
run  upon  the  theory  that  the  passengers  must  be  locked  in  when  the 
train  is  in  motion,  and  only  released  when  the  station  is  reached  and 
the  trainmen  let  them  out.  Passengers  are  supposed  to  have  knowl- 
edge of  common  railway  usages,  of  the  way  in  which  trains  are  ordi- 
narily run  and  handled.  While  the  present  case  excites  our  sym- 
pathy, we  are  unable  to  satisfy  ourselves  that  the  court  below  was 
wrong  in  directing  a  verdict  for  the  defendant     Of  course,  there  was 
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a  possibility  that  testimony  might  have  been  presented  which  would 
have  showed  or  at  least  have  tended  to  show  that  the  defendant  was 
Jiegligent,  but  no  testimony  of  this  sort  was  introduced,  and  it  is  a 
wdl-known  rule  that  negligence  can  neither  be  presumed  nor  guessed 
at  Powers  v.  Marquette  Ry.  Co.,  143  Mich.  379,  106  N.  W.  1117. 
The  judgments  of  the  lower  court  are  affirmed.  The  joint  writ  of 
error  in  case  No.  1,684  is  dismissed  for  want  of  jurisdiction. 


ase  Fed.  569.) 

OSIUS  V.  DAVIS. 

(Circnlt  Court  of  Appeals,  Sixth  Circuit    November  6,  1907.) 

IlfSUBANCE->RiaHT  TO  PbOCEEDS  OP  LiFB  POLIOT— EVIDENCE  CONSIDERED. 

Evidence  considered  in  a  suit  of  interpleader  between  the  widow  and  a 
former  partner  of  a  decedent  to  determine  the  right  to  the  proceeds  of  a 
policy  of  insurance  on  his  life,  which  was  by  Its  terms  payable  to  his 
estate,  but  by  an  agreement  between  the  partners  was  to  be  held  for 
the  benefit  of  the  partnership,  and  held  to  sustain  the  claim  of  the  widow 
that  the  partnership  had  been  dissolved  some  months  prior  to  her  hus- 
band's death,  and  all  matters  between  the  partners  settled. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Michigan. 

T.  B.  Bradfield,  for  appellant. 
C.  W.  Nichols,  for  appellee. 

Before  LURTON,  SEVERNS,  and  RICHARDS,  Circuit  Judges. 

RICHARDS,  Circuit  Judge.  This  was  a  bill  of  interpleader  filed  by 
the  New  York  Life  Insurance  Company  against  Rudolph  Osius  and 
Nellie  Belle  Davis,  who  by  stipulation  have  become,  respectively,  the 
complainant  and  defendant  in  the  litigation.  The  matter  in  dispute  is 
the  amount  of  a  policy  of  $5,000,  written  by  the  New  York  Life  In- 
surance Company,  December  30,  1903,  upon  the  life  of  William  Fran- 
cis Davis,  husband  of  the  defendant,  who  died  September  25,  1904. 
The  policy  was  payable  "to  the  executors,  administrators  or  assigns  of 
the  insured,  or  to  such  beneficiary  as  may  have  been  duly  designated.'' 
It  also  provided  that  the  insured  might  change  the  beneficiary  by  writ- 
ten notice  to  the  company,  but  that  no  designation  or  change  of  bene- 
ficiary should  take  effect  until  indorsed  on  the  policy  by  the  company 
at  the  home  office.  The  amount  due  under  the  policy  has  been  paid 
into  the  court  below.  The  bill  of  interpleader  was  brought  against 
Mrs.  Davis  "personally  and  as  executrix  of  the  last  will  and  testament 
of  her  husband."  Rudolph  Osius  was  made  a  defendant  "as  sole  sur- 
viving member  of  the  late  copartnership  duly  organized  and  doing  busi- 
ness under  the  firm  name  of  the  American  Dental  Syndicate,"  which 
was  ccwnposed  of  William  Francis  Davis  and  Rudolph  Osius,  the  lat- 
ter being  general  manager,  while  Davis  was  the  business  manager. 
Rudolph  Osius  claims  the  amount  of  the  policy  as  sole  surviving  mem- 
ber of  the  American  Dental  Syndicate,  claiming  that  this  policy  and 
one  upon  his  own  life  were  taken  out  by  the  syndicate,  the  premiums 
paid  by  the  syndicate,  and  tliat  there  was  an  agreement  that  the  policy 
was  to  be  for  the  benefit  of  the  syndicate  and  payable  to  the  surviving 
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member.  Nellie  Belle  Davis  was  the  executrix  of  her  husband's  will 
and  his  sole  legatee,  and  as  such  she  claims  the  amount  of  the  policy. 
The  court  below  heard  the  testimony,  and  in  a  considered  opinion  held 
that  the  firm  known  as  the  American  Dental  Syndicate  was  dissolved, 
and  its  assets  divided,  on  May  21,  1904,  some  four  months  before  Da- 
vis died,  and  therefore  the  policy,  according  to  its  terms,  was  payable 
to  her  as  executrix  and  sole  legatee.  From  this  decree  there  is  an  ap- 
peal to  this  court. 

Prior  to  March  23,  1903,  Rudolph  Osius  owned  and  operated  dental 
establishments  in  the  cities  of  Grand  Rapids,  Battle  Creek,  Flint,  and 
Lansing,  Mich.,  under  the  name  of  the  "American  Dental  Syndicate.'* 
On  that  date  William  F.  Davis,  who  was  a  lawyer  living  in  Laiising,  be- 
came his  partner.  Under  the  agreement  Davis  was  to  pay  to  Osius  the 
sum  of  $5,000,  $1,000  down,  and  $4,000  from  the  earnings  to  which 
Davis  would  be  entitled  less  his  salary;  and  it  was  expressly  agreed 
that  the  title  to  one-half  of  the  business  was  to  remain  in  Osius  until 
the  promissory  note  of  $4,000  was  paid  in  accordance  with  its  terms. 
Osius  was  to  be  the  general  manager  and  Davis  the  business  manager 
of  the  firm,  the  former  to  receive  $50  per  week  and  the  latter  $40  per 
week.  While  the  business  of  this  copartnership  was  going  on,  two  life 
insurance  policies  of  $5,000  each  were  taken  out,  one  by  Osius  and  one 
by  Davis,  December  30,  1903.  Frederick  Cody  was  the  agent  of  the 
life  insurance  company.  The  premiums  on  the  two  policies  amounted 
to  $269.20,  being  $128.75  for  the  Davis  policy,  and  $140.45  for  the 
Osius  policy.  Cody  paid  the  premiums,  and  then  settled  with  the  pol- 
icy holders.  The  premium  on  the  Davis  policy  was  partly  paid  by  the 
partnership  and  partly  by  Davis  himself,  the  last  payment  being  $46.10, 
made  on  July  28,  1904.  The  receipt  from  Cody  to  Davis  shows  that  it 
was  in  full  settlement  of  the  balance  of  the  premium  on  his  policy,  and 
also  in  full  settlement  of  his  interest  in  the  note  given  under  the  agree- 
ment dated  December  31,  1903.  On  March  5,  1904,  while  the  firm 
called  the  American  Dental  Syndicate  was  in  existence,  an  agreement 
was  made  between  Osius  and  Davis  which  provided  that  the  policies 
should  be  paid  to  "the  American  Dental  Syndicate,  and  not  to  their  per- 
sonal heirs  or  assigns,'*  the  reason  as  stated  being  "the  premiums  on 
these  policies  being  paid  out  of  the  funds  of  the  American  Dental  Syn- 
dicate, and  the  policies  were  taken  out  designedly  for  the  protection  of 
the  American  Dental  S)mdicate."  While  it  is  not  disputed  that  this 
agreement  was  made,  no  indorsement  was  made  on  the  policy,  nor  was 
there  any  notice  of  a  change  of  beneficiary  in  accordance  with  its  terms. 
The  policy  remained  payable  to  the  personal  representatives  of  Davis, 
and  was  in  his  possession  at  the  time  of  his  death. 

Such  being  the  situation,  the  question  in  this  case  is  whether,  as  al- 
leged by  Mrs.  Davis,  the  partnership  between  her  husband  and  Osius 
was  dissolved  on  May  20  or  21,  1904.  If  it  was,  then  the  New  York 
Life  Insurance  policy  became  payable,  according  to  its  terms,  to  her 
as  executrix  and  sole  legatee  of  her  husband.  We  have  carefully  read 
all  there  is  in  the  record  upon  this  subject,  and  are  clear  in  the  opinion 
that  the  court  below  very  properly  held  that  Mrs.  Davis  had  sustained 
the  burden  of  proving  the  affirmative  upon  the  issues  of  the  case, 
namely,  that  the  partnership  had  been  dissolved  by  mutual  consent  and 
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a  full  settlement  and  adjustment  of  its  affairs  had  been  made.  The 
court  below  has  referred  in  some  detail  to  the  facts  which  appear  in  the 
record  and  support  its  conclusions.  It  is  unnecessary  to  go  over 
these.  The  statements  of  Seth  Davis  and  Carmer  are  quite  inconsistent 
with  tlie  theory  that  the  partnership  continued  to  exist  after  May  21, 
1904.  After  the  agreements  of  May  20  and  May  21,  1904,  Davis  with- 
drew from  the  American  Dental  Syndicate,  ceased  to  be  its  business 
manager  or  have  authority  to  bind  it  in  any  way,  and  restricted  himself 
to  the  Battle  Creek  office  which  he  purchased  from  Rudolph  Osius,  the 
other  member  of  the  defunct  firm.  In  the  agreement  of  May  20,  1904, 
made  at  Grand  Rapids,  Davis  expressly  relinquished  all  his  right,  title, 
and  interest  in  the  American  Dental  Syndicate,  "ceased  to  draw  salary 
or  have  anything  to  do  with  the  management  of  the  said  American 
Dental  Syndicate,  the  same  being  turned  over  to  Dr.  Rudolph  Osius.'' 
On  May  21,  1904,  the  National  City  Bank  was  notified  that  after  that 
date  the  signature  of  Dr.  Rudolph  Osius  alone  would  be  necessary  on 
checks  of  the  American  Dental  Syndicate.  On  July  10,  1904,  Ossius 
wrote  a  letter  to  Davis  which  practically  admits  the  dissolution  and  the 
fact  that  the  insurance  policies  had  been  treated  as  persona'  assets. 
Speaking  of  another  agreement,  Osius  says,  "It  certainly  only  applied 
to  you  when  a  partner  in  this  firm" ;  the  inference  being  that  Davis  had 
ceased  to  be  such  partner.    Then  he  says : 

"But  kindly  remember  that  I  particularly  except  the  life  insurance  account 
which  you  and  I  have,  but  showed  a  willingness  on  my  part  to  pay  for  half 
of  the  same." 

Apparently  this  refers  to  the  statement  by  Davis  that  Osius  had 
agreed  to  pay  all  bills  due  from  the  business,  and  the  exception  made 
of  the  insurance  account  was  made  by  Osius,  although  he  says  he  had 
shown  a  willingness  to  pay  for  his  half  of  that  account.  He  also  as- 
serts that  he  has  not  only  been  extremely  square  with  Davis  at  all  times, 
but  "particularly  so  at  their  dissolution." 

These  and  other  facts  which  appear  on  the  record  and  have  been 
referred  to  bv  counsel  in  the  briefs  and  on  the  argument  satisfy  us  that 
the  partnership  was  dissolved  months  before  Davis  died,  and  that 
there  was  no  thought  at  that  time  that  the  policy  on  Davis'  life  was  be- 
ing carried  by  the  partnership  or  for  its  benefit.  The  claim  now  made 
by  the  surviving  partner  appears  to  be  an  afterthought 

The  decree  is  affirmed. 


(156  Fed.  sn.) 

UNITED  ZINO  COMPANIES  v.  WRIGHT. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    October  14,  1007.) 

No.  2,437. 

1.  Mabteb  and  Sebvant—Fellow  Servants— Foreman  in  Mine. 

A  ground  foreman  in  mining  operations  conducted  under  a  general 
superintendent  or  manager  is  a  fellow  servant  with  the  gang  of  miners 
whose  work  he  directs. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  34,  Master  and  Serv- 
ant, §  491.] 
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2.  Same— Injury  to  Servant— Assumed  Risk. 

A  drillman  in  a  mine  where  it  was  the  usual  known  custom  to  move 
the  drills  by  hand  up  slopes  having  a  practicable  grade  assumed  the 
risk  of  injury  from  such  manner  of  doing  the  work,  and  cannot  recover 
from  the  owner  for  an  injury  so  received,  and  he  was  not  relieved  from 
such  assumption  by  a  complaint  made  to  the  ground  foreman  of  such 
method  and  a  promise  on  his  part  to  secure  appliances,  where  h^  had 
no  authority  to  do  so,  either  actual  or  apparent,  and  whose  only  duty  was 
to  report  the  complaint  to  the  superintendent,  under  whose  direction  all 
the  work  was  conducted,  which  he  failed  to  do. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent.  Dig.  vol.  34,  Master  and  Serv- 
ant, §§  639,  640. 

Assumption  of  risk  incident  to  employment,  see  note  to  Chesapeake  ^ 
O.  R.  Co.  V.  Hennessey,  88  C.  C.  A.  314.] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  South- 
western Division  of  the  District  of  Missouri. 

Edward  J.  White  (Arthur  E.  Spencer,  on  the  brief),  for  plaintiff  in 
error. 

McPherson  &  Hilpirt  and  E.  O.  Brown,  for  defendant  in  error. 
Before  SANBORN,  HOOK,  and  ADAMS,  Circuit  Judges. 

ADAMS,  Circuit  Judge.  Wright  sued  his  employer,  the  zinc  com- 
pany, for  damages  alleged  to  have  been  occasioned  by  its  failure  to 
furnish  proper  appliances  with  which  to  do  the  work  assigned  him. 
Defendant  was  engaged  in  lead  and  zinc  mining,  and  plaintiflF,  who 
was  an  experienced  miner,  familiar  with  the  operation  of  the  drilling 
machine  commonly  used  in  lead  and  zinc  mining,  was  employed  by  de- 
fendant as  head  drillman  to  take  charge  of  the  drilling  operations  in  its 
mines.  He  had  three  helpers.  At  the  time  of  his  injury,  he  was  en- 
gaged in  moving  the  drilling  machine  weighing  about  300  pounds  up 
an  inclined  stope  in  the  defendant's  mine.  The  stope  rose  at  an 
angle  of  about  46  degrees.  Prior  to  the  time  of  his  injury,  when 
the  stope  was  so  steep  that  miners  could  not  walk  up  conveniently,  de- 
fendant had  employed  a  pulley  and  rope  to  haul  up  the  machine ;  but 
this  appliance  had  been  abandoned  after  the  stope  became  easier.  The 
drillman  and  his  helpers  had  been  for  some  time,  two  or  three  weeks 
before  the  time  of  his  injury,  carrying  the  drill  up  the  stope  by  hand. 
The  evidence  tends  to  show  that  this  method  was  commonly  resorted  to 
in  that  region  when  the  stopes  were  not  so  steep  that  a  man  could  not 
walk  up  and  down  them.  It  required  the  men  to  lift  and  move  the  drill 
by  main  force,  and,  of  course,  was  not  so  easy  as  raising  it  by  a  pulley ; 
but,  when  the  distance  was  short  and  the  grade  practicable,  it  was 
obviously  a  quicker  and  more  feasible  method  than  stopping  to  adjust 
and  operate  a  pulley.  When  the  plaintiff  and  his  three  helpers  were 
carrying  up  the  drill  on  February  14,  1905,  he  claims  that  some  helper 
slipped  and  allowed  the  weight  of  the  machine  to  sag  back  against 
him,  and  that  the  sudden  strain  injured  his  badk.  His  counsel  recog- 
nize that,  by  entering  and  remaining  in  the  service  of  the  defendant 
with  full  knowledge  of  its  methods  of  doing  business,  Wright  assumed 
the  usual  and  ordinary  risks  of  the  employment,  but  place  their  reli- 
ance for  recovery  of  damages  upon  a  complaint  alleged  to  have  been 
made  by  him  that  the  method  of  carrying  the  drill  up  the  stope  by  hand 
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was  dangerous  and  securing  from  the  defendant  a  promise  of  repara- 
tion. He  claims  that,  while  waiting  a  reasonable  time  for  the  fulfill- 
ment of  that  promise,  he  was  relieved  from  the  assumption  of  the  risk 
of  remaining  in  the  obviously  dangerous  service.  This  will  be  con- 
ceded. Crookston  Lumber  Co.  v.  Boutin,  149  Fed.  680,  79  C.  C.  A. 
368,  and  cases  cited.  But  do  the  facts  support  the  plaintiff's  hypothe- 
sis? We  think  not.  It  is  earnestly  contended  by  defendant  that  the 
service  in  which  plaintiff  was  engaged  was  simple  manual  labor  like 
that  involved  in  Gowen  v.  Harley,  56  Fed.  973,  6  C.  C.  A.  190,  and 
that  the  doctrine  of  relief  from  assumption  of  ordinary  risks  of  service 
by  a  complaint  of  danger  and  promise  of  reparation  has,  on  the  au- 
thority of  that  case,  no  application.  The  difference  in  the  pleadings 
and  conceded  facts  of  the  two  cases  renders  the  doctrine  of  that  case 
of  uncertain  application  to  this,  and,  by  reason  of  the  view  we  take  of 
another  question,  we  find  it  unnecessary  to  attempt  to  distinguish  or 
assimilate  the  two  cases. 

Defendant  throughout  the  trial  contended  that  Bruce,  to  whom  plain- 
tiff made  the  complaint  and  from  whom  it  is  claimed  promise  of  rep- 
aration was  received,  was  a  fellow  servant  of  plaintiff,  and  that,  on  fa- 
miliar principles,  his  negligence,  if  any,  in  failing  to  secure  better  fa- 
cilities for  plaintiff  to  work  with  was  imputable  to  plaintiff,  and  created 
no  liability  atgainst  the  defendant.  The  evidence  conclusively  shows 
that  Bruce  was  ground  foreman  in  charge  of  men  performing  mining 
operations  for  defendant,  and  that  there  was  a  general  superintendent 
who  represented  the  master  and  who  had  general  supervision  over  all 
work  above  and  below  the  surface  of  the  ground  to  whom  the  ground 
foreman  reported  and  from  whom  he  took  directions.  The  duties  and 
representative  capacity  of  a  ground  foreman  in  mining  operations  con- 
ducted under  the  supervision  of  a  general  superintendent  or  manager 
have  been  frequently  considered  by  the  courts,  and  in  a  general  sense 
the  rule  is  firmly  fixed  that  he  is  a  fellow  servant  with  the  gang  of 
miners  whose  operations  he  is  directing.  Alaska  Mining  Co.  v.  Whe- 
lan,  168  U.  S.  86,  88,  18  Sup.  Ct.  40,  42  L.  Ed.  390,  and  cases  cited. 
Weeks  v.  Scharer,  111  Fed.  330,  334,  49  C.  C.  A.  372;  Id.,  129  Fed. 
333,  64  C.  C.  A.  11;  Davis  v.  Trade  Dollar  Consol.  Min.  Co.,  117 
Fed.  122,  54  C.  C.  A.  636. 

But  it  is  contended  that  Bruce,  the  ground  foreman,  had  excep- 
tional powers,  and  so  stood  for  the  master  in  his  relation  to  the  miners, 
that  complaint  made  to  him  of  inadequate  and  dangerous  working  ap- 
pliances was  a  complaint  to  the  master,  and  his  promise  of  reparation 
the  promise  of  the  master.  In  other  words,  that  he  was  in  this  particu- 
lar a  vice  principal.  The  answer  to  this  contention  requires  consider- 
ation of  the  proof.  The  evidence  conclusively  shows  that  the  duties 
of  Bruce  as  ground  foreman  were  to  direct  the  miners  where  to  set 
up  the  drill,  direct  the  shovelers  where  to  shovel,  direct  the  location 
of  the  underground  tracks,  and  look  after  everything  underground, 
and  that  it  was  a  common  practice  for  him  at  times  to  help  the  work- 
men who  were  laboring  under  him  in  the  actual  drilling  of  holes, 
laying  of  tracks,  and  other  such  work.  He  was  subject  to  the  gen- 
eral orders  of  the  superintendent.  He  hired  men  to  work  in  his  de- 
partment and  discharged  them  but  the  superintendent  always  paid 
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them  their  wages.  It  was  the  foreman's  duty  to  report  to  the  super- 
intendent when  any  new  or  different  appliances  or  tools  were  needed, 
and  it  was  the  duty  of  the  superintendent  to  supply  them.  He  made  no 
report  of  Wright's  complaint  to  the  superintendent,  and,  of  course, 
the  latter  took  no  action  thereon. 

Prom  the  foregoing  undisputed  facts  or  from  the  evidence  taken  as 
a  whole,  all  of  which  has  been  critically  examined,  it  cannot  be  claimed 
that  the  ground  foreman  had  any  right  or  power  to  supply  any  de- 
sired working  appliance.  Neither  can  it  be  claimed  that  Wright,  the 
plaintiflF,  had  any  reason  to  believe  he  had  such  right  or  power.  The 
most  that  can  be  claimed  is  that  it  was  the  ground  foreman's  duty,  if 
Wright  or  any  other  workman  under  him  complained  about  appli- 
ances, to  report  such  complaint  to  the  superintendent  for  his  action, 
and  depend  upon  his  judgment  whether  any  appliances  should  be  sup- 
plied, and,  if  so,  when  and  under  what  conditions.  As  the  foreman 
had  no  right  or  ability  to  supply  the  block  and  tackle  in  question,  his 
promise  to  do  so,  if  made,  afforded  no  protection  to  Wright  His  fail- 
ure to  repeat  Wright's  complaint  to  the  superintendent  was  the  real 
negligence,  if  any  in  the  case,  and  that  was  a  failure  to  perform  one 
of  the  duties  which  devolved  upon  him  as  a  servant  and  the  risk  of 
which  was  assumed  by  all  the  other  servants. 

The  case  is  controlled  by  the  principles  announced  in  the  Whelan 
and  Scharer  Cases,  supra.  Wright  assumed  the  obvious  danger  and 
risk  incident  to  carrying  the  drill  machine  up  the  stope  as  it  had  been 
done  before,  and  he  is  not  relieved  of  the  consequences  of  that  as- 
sumption by  any  promise  imputable  to  the  master.  The  Circuit  Court 
erred  in  not  giving  the  instruction  requested  by  defendant's  counsel 
that  plaintiff  could  not  recover. 

The  judgment  must  be  reversed  and  the  cause  remanded  for  a  new 
trial. 


(156  Fed.  574.) 

ST.  LOUIS  STREETT  FLUSHING  MAOH.  CX).  et  al.  v.  AMERIOAN  STREET 
FLUSHING  MAOH.  CO. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    October  22,  1907.) 

No.  2,507. 

1.  Patents— Invention— New  0>ic6ination  of  Old  Elements. 

To  accomplish  a  new  and  useful  result  within  the  meaning  of  the  pat- 
ent law  (Rev.  St  §  4886  [U.  S.  Comp.  St.  1901,  p.  3382]),  it  is  not  neces- 
sary that  a  result  before  unknown  should  be  brought  about,  but  it  is 
sufficient  if  an  old  result  is  accomplished  in  a  new  and  more  effective  way ; 
and,  if  the  value  and  effectiveness  of  a  machine  are  substantially  increas- 
ed by  a  new  combination  of  old  elements,  such  combination  is  patentable. 

[Ed.  Note.— For  cases  hi  point,  see  Cent.  Dig.  vol.  38,  Patents^  §§  27- 
29.] 

2.  Same— Evidence  op  Invention. 

That  a  defendant  charged  with  infringement  of  a  patent  for  a  madiine 
abandoned  the  machine  It  was  previously  making,  and  adopted  that  of 
the  patent,  that  its  engineer  claimed  to  be  the  inventor  thereof,  and  him- 
self applied  for  a  patent,  and  that  the  patented  machine  has  largely 
superseded  others  previously  in  use  for  the  same  puriwses,  are  all  facts 
entitled  to  weight  on  the  question  of  invention. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  38,  Patents,  $  40.] 
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3.  Same— Scope— Limitation  by  Pboceedinos  in  Patent  Office. 

Where  an  applicant  for  a  patent  repeatedly  acquiesced  in  the  rejection 
of  broad  claims  and  substituted  therefor  narrower  ones  until  his  applica- 
tion was  granted,  the  owner  of  the  patent  cannot  be  heard  to  insist  that 
the  narrower  claims  allowed  shall  cover  the  same  as  the  broader  ones 
rejected. 

[Ed.  Note.— For  cases  In  point,  see  Cent  UTg.  vol.  38,  Patents,  §  244.] 

4.  Same— Infringement— Street  FLUSfHiNO  Cart. 

The  Ottofy  pat^t,  No.  795,059,  for  a  street  flushing  cart,  covers  a  de- 
vice for  scouring  and  flushing  streets  by  forcing  water  under  pressure  from 
a  tank  located  on  a  moving  cart,  connected  by  a  pipe  extending  downward 
to  near  the  surface  of  the  street,  forward  of  the  rear  wheels,  to  nozzles 
having  narrow  elongated  delivery  apertures,  and  so  adjusted  that  the 
water  is  forced  out  of  the  apertures  in  a  flat  sheet  nearly  parallel  with 
the  surface  of  the  street  in  a  forward  and  lateral  direction,  so  as  to  loosen 
up  the  dirt  and  force  it  away  to  the  sides  of  the  street,  and  into  the  gut- 
ters, without  injury  to  the  surface  of  the  street  The  combination  of  parts 
by  which  such  result  is  effected  was  not  anticipated,  and  discIo<«es  in- 
vention, but  the  patent  is  limited  by  the  prior  art  to  the  combination 
and  means  shown  for  producing  such  flat  stream  nearly  parallel  to  the 
street    As  so  construed  held  infringed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Missouri. 

James  A.  Carr  (John  D.  Johnson  and  Charles  Claflin  Allen,  on  the 
brief),  for  appellants. 

Mr.  Clifton  V.  Edwards,  for  appellee. 

Before  SANBORN,  HOOK,  and  ADAMS,  Circuit  Judges. 

ADAMS,  Circuit  Judge.  This  was  a  suit  to  enjoin  infringement  of 
United  States  letters  patent  No.  795,059,  granted  July  18, 1905,  to  com- 
plainant, the  American  Street  Flushing  Machine  Company,  as  as- 
signee of  L.  F.  Ottofy,  the  inventor.  The  decree  below  was  for  com- 
plainant, and  defendants  appeal. 

The  object  of  the  invention,  as  stated  in  the  specification,  "is  to  de- 
vise a  street  flushing  cart  in  which  the  discharge  of  the  water  is  easily 
and  accurately  controlled  by  the  driver,  in  which  the  delivery  of  the 
water  shall  be  such  as  to  secure  the  maximum  washing  effect  without 
excessive  use  of  water  and  without  damage  to  the  streets,"  etc.  The 
narrowest  claim  of  the  patent  and  the  one  which  best  discloses  the 
principle  and  means  for  producing  the  new  result  of  the  invention  is 
the  third,  and  is  as  follows : 

"(3)  In  a  traveling  street  washing  machine,  the  combination  with  a  tank 
adapted  to  contain  water  under  pressure  and  mounted  upon  forward  and  rear 
supports,  of  a  nozzle  or  nozzles  located  sufficiently  near  the  plane  of  the  points 
upon  which  the  machine  is  supported  to  be  substantially  concealed  from  view, 
and  having  narrow  elongated  delivery  apertures  which  open  laterally  toward 
the  front  of  the  machine  and  are  substantially  parallel  to  said  plane,  said  noz- 
zles being  constructed  and  positioned  to  deliver  water  under  pressure  at  the 
side  or  sides  of  the  machine  nearly  parallel  to  said  plane,  forward  and  later- 
ally of  the  rear  support  and  avoiding  the  front  support" 

The  other  broader  claims  of  the  patent,  in  the  view  we  take  of  the 
case,  need  not  be  specially  referred  to. 

The  specification  describes  the  invention  as  growing  out  of  the  neces- 
sity of  localizing — 
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•*the  distribution  of  water  so  as  to  have  It  strike  with  considerable  velocity 
at  an  angle  dep^iding  upon  the  nature  of  the  surface  so  as  to  have  first  a 
scouring  and  then  a  flushing  effect  to  carry  off  before  it  the  loosaied  material. 
♦  ♦  ♦  The  nozzles  are  located  close  to  the  ground  within  a  few  inches 
and  are  directed  outwardly  and  forwardly.  They  are  also  between  the  for- 
ward and  rear  wheels  and  substantlaliy  underneath  and  concealed  by  the 
tank.  In  operation,  therefore,  the  water  Is  delivered  free  of  the  wheels  un- 
der easy  observation  by  the  driver  and  at  the  same  time  the  stream  is  not 
readily  noticeable  by 'pedestrians  or  passing  vehicles.  At  the  same  time  the 
water  is  delivered  in  a  flat 'sheet  nearly  parallel  with  the  street  and  washes 
the  dirt  forward  and  outward  without  injuring  the  pavement" 

Taking  the  claims  and  the  specification  together,  we  find  the  inven- 
tion is  for  a  device  for  scouring  and  flushing  streets  consisting  of  and 
resulting  in  forcing  water  under  pressure  from  a  tank  located  on  a 
moving  cart  connected  by  pipe  to  a  nozzle  or  nozzles  having  narrow 
elongated  delivery  apertures,  extending  downward  from  the  tank  and 
to  a  position  near  to  the  surface  of  the  street  forward  of  the  rear 
wheels,  and  so  adjusted  that  the  water  is  forced  out  of  the  apertures  in 
a  flat  sheet  nearly  parallel  with  the  surface  of  the  street  in  a  forward 
and  lateral  direction,  so  as  to  loosen  up  the  dirt  and  simultaneous!)^ 
force  it  away  to  the  sides  of  the  street  and  into  the  gutters,  without  in- 
jury to  the  surface  of  the  street. 

There  is  no  claim  that  any  of  the  elements  of  the  patent  are  new. 
The  tank,  the  water  under  pressure,  the  nozzle,  the  delivery  apertures, 
and  the  means  of  adjustment  are  all  old,  but  the  contention  is  that  the 
particular  combination  of  these  elements  in  the  patent  produces  a  new 
and  useful  result,  and  is  patentable.  The  new  and  useful  result  claimed 
is  the  effective  loosening  up  of  dirt  and  material  on  the  street  and 
washing  them  off  into  the  gutter  by  one  action  without  injury  to  the 
street.  To  accomplish  a  new  and  useful  result  within  the  meaning 
of  the  patent  law  (section  4886,  Rev.  St.  [U.  S.  Comp.  St.  1901,  p. 
3382]),  it  is  not  necessary  that  a  result  before  unknown  should  be 
brought  about,  but  it  is  sufficient  if  an  old  result  is  accomplished  in  a 
new  and  more  effective  way.  If  the  value  and  effectiveness  of  a  ma- 
chine are  substantially  increased,  the  new  combination  of  old  elements, 
which  does  it,  is  patentable.  Loom  Co.  v.  Higgins,  105  U.  S.  580,  591, 
26  L.  Ed.  1177;  Cantrell  v.  Wallick,  117  U.  S.  689,  694,  6  Sup.  Ct. 
970,  29  L.  Ed.  1017;  Anderson  v.  Collins,  58  C.  C.  A.  669,  122  Fed. 
451,  and  cases  cited.  The  proof  does  not  permit  us  to  doubt  that  the 
machine  of  the  patent  does  the  work  of  scouring  and  flushing  asphalt 
and  other  smooth  streets  in  a  more  effective  and  satisfactory  way  than 
it  was  ever  done  before.  The  flat  sheet  of  water  operating  nearly  par- 
allel to  the  surface  of  the  street  works  like  a  shovel  to  loosen  up  the 
material  on  the  street,  and  carry  it  along  as  the  cart  progresses,  in  a 
forward  and  lateral  direction,  so  that  it  finds  its  way  into  the  gutter  on 
the  side  of  the  street.  The  very  oblique  angle  to  the  plane  of  the 
street  at  which  the  nearly  parallel  stream  operates  protects  the  sur- 
face of  the  street  from  injury  by  the  impact  of  the  water  under  pres- 
sure which  would  necessarily  be  occasioned  by  a  more  vertically  op- 
erating stream.  The  nozzles  from  which  the  stream  emanates,  being  m 
front  of  the  hind  wheels,  makes  the  operation  easily  observed  by  the 
driver  of  the  cart  and  permits  of  little  splashing  of  the  wheels. 

But  it  is  contended  that  the  device  of  the  patent  is  only  a  mechanical 
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shifting  of  existing  means  which  does  not  involve  invention,  and  that, 
if  it  did,  it  was  anticipated  by  several  other  patents.  The  new  and  ben- 
eficial result  accomplished  by  the  device  of  the  patent  already  referred 
to  consisting  of  the  more  effective  and  less  injurious  way  of  scouring 
and  flushing  streets  might  afford  a  sufficient  answer  to  this  first  con- 
tention ;  but  there  is  more.  The  defendant  company  as  found  by  the 
learned  trial  court  and  shown  by  abundant  proof,  upon  being  advised  of 
the  features  of  the  Ottofy  invention,  abandoned  its  old  machine  made 
according  to  the  Murphy  patent  hereafter  to  be  considered,  and  adopted 
the  device  of  the  Ottofy  patent.  Murphy,  defendant's  patentee,  upon 
being  advised  of  the  defects  in  his  machine  and  the  objections  made  to 
it  which  Ottofy  later  remedied,  confessed  his  inability  to  obviate  them. 
Pickles,  the  engineer  of  defendant  company,  upon  hearing  of  Ottofy's 
invention,  claimed  to  be  the  first  and  original  inventor  thereof,  applied 
for  a  patent  therefor,  and  assigned  all  rights  to  defendant.  These  are 
all  significant  admissions  by  experts,  and  that,  too,  against  interest  of 
patentable  novelty  in  complainant's  device.  There  is  also  evidence 
of  more  or  less  cogency  that  that  device  has  superseded  other  devices 
in  the  few  cities  which  employ  scouring  and  flushing  machines  in  use 
upon  smooth  or  asphalt  streets.  These  facts  are  entitled  to  weight 
when  the  question  is  whether  the  machine  exhibits  patentable  inven- 
tion. Keystone  Mfg.  Co.  v.  Adams,  151  U.  S.  139,  143,  14  Sup.  Ct. 
295,  38  L.  Ed.  103 ;  National  Hollow  Brake  Beam  Co.  v.  Interchange- 
able Brake  Beam  Co.,  45  C.  C.  A.  544,  558,  10(5  Fed.  693,  707 ;  Kin- 
loch  Tel.  Co.  V.  Western  Electric  Co.,  51  C.  C.  A.  362,  116  Fed.  6-^2 ; 
Id.,  61  C.  C.  A.  369,  113  Fed.  659,  665.  In  Krementz  v.  S.  Cottle  Co., 
148  U.  S.  556,  560,  13  Sup.  Ct.  719,  720,  37  L.  Ed.  558,  Mr.  Justice 
Shiras,  in  delivering  the  opinion  of  the  court,  after  referrine:  to  the 
contention  that  the  step  taken  by  the  patentee  was  one  obvious  to  any 
skilled  mechanic,  says  the  contention  is  negatived  by  the  conduct  of 
defendant's  president,  which  was  in  many  respects  like  that  of  Murphy 
and  Pickles.    His  language  is: 

"The  view  of  the  court  below  that  Krementz's  step  In  the  art  was  one  ob- 
vious to  any  skilled  mechanic  Is  negatived  by  the  conduct  of  CJottle,  the  presi- 
dent of  the  defendant  company.  He  was  himself  a  patentee  under  letters 
granted  April  16,  1878,  for  an  improvement  In  the  construction  of  collar  and 
sleeve  buttons,  and  put  in  evidence  in  this  case.  ♦  ♦  ♦  His  Improvement 
was  to  form  a  button  of  two  pieces,  the  post  and  base  forming  one  piece  and 
then  soldering  to  the  post  the  head  of  the  button  as  the  other  piece.  Yet 
drilled  as  he  was,  and  with  his  attention  specially  turned  to  the  subject,  he 
failed  to  see  what  Krementz  afterwards  saw,  that  a  button  might  be  made  of 
one  continuous  sheet  of  metal,  wholly  dispensing  with  solder,  of  an  Improved 
shape,  of  Increased  strength  and  requiring  less  material." 

The  chief  contention  of  defendants  is  that  Ottofy  is  anticipated  by 
several  United  States  patents  granted  before  his  application  was  filed. 
These  will  now  be  briefly  considered. 

The  Van  Gaasbeek  patent,  No.  296,488,  dated  April  8,  1884,  is  first 
claimed  to  constitute  a  complete  anticipation.  That  was  for  an  "im- 
proved street  cleaning  machine,"  and  had  many  of  the  elements  of  the 
Ottofy  claims,  but  one  and  the  most  important  one  it  did  not  have,  and 
tfiat  was  "the  narrow  elongated  delivery  apertures."  It  delivered  the 
water  upon  the  street  from  a  series  of  nipples  or  orifices,  so  that  the 
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Stream  as  it  came  in  contact  with  the  surface  of  the  street  was  made 
up  of  a  series  of  jets,  and  did  not  form  a  thin  continuous  sheet.  Van 
Gaasbeek  made  no  claim  that  the  stream  emitted  from  the  nipples 
should  be  delivered  upon  the  street  nearly  parallel  to  it  The  device 
of  that  patent  operated  more  like  a  rake  to  stir  up  and  afterwards  sprin- 
kle the  material  on  the  street,  than  like  a  flat  shovel  inclined  so  as  to 
scoop  up  and  remove  it.  We  do  not  think  it  discloses  the  combination 
of  the  patent  in  suit,  or  that  a  device  made  under  it  would  perform 
the  function  of  the  device  of  the  patent. 

The  McDade  patent.  No.  652,547,  of  date  June  26,  1900,  is  also 
claimed  to  constitute  a  complete  anticipation.  That  was  for  "new 
and  useful  improvements  in  street  sprinkling  machines."  It  lacks  the 
same  essential  element  that  the  Van  Gaasbeek  patent  did,  namely, 
"the  narrow  elongated  delivery  apertures."  It  could  not  deliver  the 
flat  continuous  nearly  parallel  stream  upon  the  street.  It  could  only 
deliver  the  water  in  jets  somewhat  spaced  apart,  and  its  action  while 
quite  sufficient  to  sprinkle  the  street,  as  obviously  contemplated  by  the 
patent,  was  ineflScacious  to  serve  as  a  scouring  and  flushing  device. 

The  Murphy  patents,  numbered  736,134  and  736,135,  are  also  relied 
upon  as  anticipations.  The  first  mentioned  is  for  an  improvement 
in  nozzles.  The  distinguishing  feature  is  the  globular  head  or  hol- 
low sphere  at  the  lower  end  of  a  discharge  pipe  of  a  tank  and  a  de- 
livery aperture  consisting  of  an  elongated  curved  slot  cut  through 
the  sphere,  so  as  to  permit  the  water  under  pressure  to  escape  and  be 
precipitated  upon  the  street.  The  second  is  for  an  improvement  in 
street  washers.  It  has,  according  to  the  specification,  two  objects. 
First,  "to  provide  means  for  enabling  the  driver  or  operator  of  the 
machine  to  ascertain  the  pressure  within  the  machine  while  it  is  in 
motion";  and,  second,  "to  provide  in  connection  with  the  machine 
a  sediment  collecting  trap  for  collecting  and  removing  the  sediment 
in  a  machine  of  this  class,"  etc.  These  are  totally  different  objects 
from  those  stated  in  the  Ottofy  specification.  The  drawings  of  the 
second  Murphy  patent  show  the  globular  nozzle  and  the  spherically 
elongated  slot  of  the  first  Murphy  patent.  The  patentee  doubtless 
intended  to  employ  in  the  operation  of  the  machine  of  his  second 
patent  the  nozzle  and  slot  of  the  first  one.  But  he  neither  claims  nor 
describes  in  the  specification,  nor  shows  in  the  drawings  any  device 
or  means  for  delivering  water  from  the  nozzle  in  a  flat  even  sheet 
nearly  parallel  to  the  surface  of  the  street.  Assuming  that  defend- 
ants are  right  in  claiming  that  the  Murphy  device  shows  the  location 
and  adjustability  of  the  nozzle  so  as  to  throw  water  forwardly  and 
laterally,  and  that  the  little  variances  between  the  two  devices  in 
these  respects  are  not  functional,  we  think  there  is  a  truly  functional 
difference  in  the  arrangement  of  the  parts  by  which  in  the  Ottofy 
device  a  flat  sheet  of  water  is  delivered  nearly  parallel  to  the  surface 
of  the  street,  whereas,  in  the  Murphy  device,  the  water  is  not  deliv- 
ered in  a  flat  sheet  or  nearly  parallel  to  the  surface  of  the  street  at 
all.  The  spherical  opening  or  slit  in  the  nozzle  from  which  the  wa- 
ter is  delivered  is  such  as  necessarily  produces  a  spherically  formed 
sheet  of  water.  It  is  forced  upon  the  surface  of  the  street  more  like 
a  scoop  than  like  a  flat  shovel.     The  curvilinear  flood  necessarily 
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sprays  and  spatters  on  the  sides  or  lateral  edges  of  the  stream,  and 
has  eflFective  operation  only  for  a  small  space  at  and  near  its  middle. 
Moreover,  the  second  Murphy  patent  discloses  no  means  whereby 
the  sheet  of  water  is  delivered  nearly  parallel  with  the  surface  of 
the  street  The  angle  of  inclination  to  the  ground  is  usually  about 
40  degrees,  and  this  produces  a  violent  and  destructive  action  of 
the  stream  upon  the  surface  of  the  street.  It  may  be  well  adapted 
to  flush  and  scour  granite  or  other  streets  of  rough  surface  which 
are  not  easily  injured,  but  it  does  not  show  the  elements  or  disclose 
the  means  in  combination  of  the  patent  in  suit.  Without  stopping 
to  comment  upon  other  dissimilarities  between  the  Murphy  and  Ot- 
tofy  devices  which  may  or  may  not  be  functional  we  content  our- 
selves with  saying  that  the  distinctively  advantageous  features  of  the 
Ottofy  device  and  the  combination  of  means  there  disclosed  whereby 
he  produces  the  shovel-like  flat  stream,  and  applies  it  nearly  parallel 
to  tiie  street,  and  which  constitute  the  distinguishing  principle  of  his 
invention,  do  not  appear  in  the  Murphy  patent,  and  for  that  reason 
the  latter  or  any  device  made  pursuant  to  it  is  not  an  anticipation  of 
the  Ottofy  patent 

The  foregoing  are  the  principal  patents  relied  on  by  defendants  as 
anticipations.  The  others  introduced  in  e\ddence  have  been  carefully 
considered,  and  none  of  them  are  found  to  so  nearly  approach  anticipa- 
tion as  those  already  considered.  Some  disclose  one  element  and  some 
another,  but  none  of  them,  including  those  already  specifically  referred 
to,  disclose  all  the  elements  or  the  combination  of  elements  of  the  pat- 
ent in  suit.  For  that  reason,  they  cannot  constitute  anticipations. 
Bates  V.  Coe,  98  U.  S.  31,  48,  25  L.  Ed.  68 ;  Emerson  Electric  Co.  v. 
Van  Nort  Bros.  Electric  Co.  (C.  C.)  116  Fed.  974. 

We  are  not  impressed  with  the  contention  that  the  elements  of  com- 
plainant's claims  constitute  an  aggregation,  instead  of  a  true  combina- 
tion. We  think  there  is  a  clear  correlation  and  coaction  between  the 
tank  pressure,  the  location  of  the  nozzles  near  the  surface  of  the  street, 
the  narrow  elongated  delivery  aperture,  the  flat  sheet  of  water  emanat- 
ing from  the  aperture  delivered  nearly  parallel  to  the  street  forward 
and  in  a  lateral  direction.  The  delivery  of  the  water  forwardly  and 
laterally  and  in  a  plane  nearly  parallel  to  the  surface  of  the  street  is 
directly  related  to  and  produced  by  the  coaction  of  all  the  elements. 
The  doctrine  of  Reckendorfer  v.  Faber,  92  U.  S.  347,  23  L.  Ed.  719, 
and  Pahner  v.  Coming,  156  U.  S.  342,  15  Sup.  Ct  381,  39  L.  Ed.  445, 
relied  on  by  defendants,  has  no  application  to  facts  like  those  disclosed 
in  this  case. 

On  the  issue  of  infringement  little  need  be  said.  Complainant's  ex- 
pert witness  compared  a  machine  shown  to  have  been  advertised  and 
used  by  defendants  with  the  device  of  the  patent  and  affirmed  their 
similarity  both  in  function  and  means  of  performance.  No  contradic- 
tion of  tihat  testimony  appears  in  the  record,  and  no  claim  was  made 
below  that  defendants*  machine  was  not  an  infringement  of  complain- 
ant's patent,  provided  the  latter  was  valid.  Practically  the  only  con- 
tention aside  from  that  of  want  of  patentable  novelty,  now  for  consici- 
eration,  is  that  the  invention  of  the  patent  is  limited  to  a  narrow  com- 
pass.   This  is  entitled  to  serious  attention.    The  state  of  the  art  when 
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Ottofy  entered  the  field  was  well  advanced.  The  numerous  patents 
pleaded  as  anticipations  and  given  in  evidence  disclose  that  the  art  of 
street  flushing  and  washing  and  the  kindred  art  of  street  sprinkling  had 
been  much  exploited  by  inventors.  The  field  had  been  thoroughly 
worked.  The  mechanism  employed  was  simple  and  nothing  abstruse 
or  obscure  was  involved.  Streams  operating  forwardly  and  laterally 
had  been  produced  before,  but  no  broad  flat  stream  operating  so  nearly 
parallel  to  the  surface  of  the  street  as  to  perform  the  function  of  a 
shovel  in  scouring  and  flushing  the  street  had  ever  been  produced.  In 
view  of  the  prior  art,  the  novelty  and  merit  of  the  present  patent  rest 
exclusively  in  the  emplo5anent  of  means  and  in  the  combination  of  ele- 
ments to  produce  this  flat  nearly  parallel  stream.  The  patent,  there- 
fore, is  not  a  pioneer  or  primary  one  in  any  sense,  and  the  owner  is  not 
entitled  to  much  range  of  equivalents.  The  claims  must  be  limited 
in  their  scope  to  the  actual  combination  of  essential  parts  as  shown, 
and  cannot  be  construed  to  cover  other  combinations  of  elements  or 
different  construction  and  arrangement.  Cimiotti  Unhairing  Co.  v. 
Am.  Fur.  Ref.  Co.,  198  U.  S.  399,  25  Sup.  Ct.  697,  49  L.  Ed.  1100; 
Kokomo  Fence  Machine  Co.  v.  Kitselman,  189  U.  S.  8,  23  Sup.  Ct.  521, 
47  L.  Ed.  689 ;  Greene  v.  Buckley,  68  C.  C.  A.  70, 135  Fed.  520. 

That  we  are  correct  in  this  conclusion  clearly  appears  from  the  con- 
tents of  the  file  wrapper  in  evidence.  Ottofy  originally  claimed  (so 
far  as  the  combination  now  in  question  requires  us  to  consider  the 
claims  made)  forwardly  directed  nozzles  adapted  to  discharge  water 
forwardly  beyond  the  wheels.  This  claim,  it  is  observed,  was  a  broad 
one — to  discharge  a  stream  of  water  in  any  form  and  at  any  angle. 
The  first  application  was  rejected  on  references  and  amendments  one 
after  another  for  the  period  of  two  years  or  more  followed.  One  was 
filed  September,  1903,  and  this  is  important  for  our  present  inquiry. 
In  it  a  claim  was  made  for  means  generally  like  those  described  in  the 
patent  in  suit  "located  suflicientlv  near  the  wheel  base  of  the  cart  to 
nave  a  forward  and  lateral  scouring  action  on  the  street."  Here  is 
found  a  voluntary  limitation,  namely,  that  the  stream  produced  should 
have  a  scouring  action.  This  application  was  rejected  on  the  Van 
Gaasbeek  and  McDade  references,  among  others,  and  a  new  one  was 
filed  claiming  means  "for  delivering  water  laterally  and  forwardly  be- 
tween the  front  and  rear  wheels  close  to  the  pavement  and  nearly  par- 
allel thereto."  Here  is  found  a  further  voluntary  limitation  that  the 
stream  produced  should  be  nearly  parallel  to  the  pavement.  On  this 
application  an  argument  was  made  by  the  attorney  for  Ottofy  in  which 
he  says : 

**The  references  cited  not  only  cannot  accomplish  the  results  accomplished 
by  applicant's  cart,  but  they  fall  very  far  short  of  suggesting  the  above-named 
features.  McDade  and  Murphy  are  the  nearest  references.  If  they  do  not 
anticipate,  then  none  of  the  references  do.  McDade's  ai^aratus  is  a  street 
sprinkler.  ♦  ♦  ♦  If  we  assume  that  McDade  could  deliver  the  wat«r 
under  pressure,  and  assume  that  he  changed  his  stream  from  a  spray  to  a 
solid  stream,  and  even  to  a  flat  stream,  his  machine  would  be  useless  as  a 
street  flusher.  The  water  would  strike  the  pavement  at  such  an  angle  as  to 
destroy  the  pavement  and  there  would  be  no  chiselling  or  scouring  effect." 

A  reasonable  and  fair  interpretation  of  this  argument  is  that  it  was 
intended  to  secure  the  allowance  of  the  application  on  the  principle  that 
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the  angle  of  delivery  of  the  water  upon  the  street  should,  in  order 
to  accomplish  the  results  claimed,  be  lower  than  in  the  McDade  patent. 
In  other  words,  that  the  angle  of  delivery  of  the  Ottofy  patent  was  so 
nearly  parallel  to  the  street  that  the  pavement  would  not  be  injured, 
and  that  a  chiselling  and  scouring  effect  would  result  from  it  which 
would  not  result  from  a  delivery  at  an  angle  like  that  in  the  McDade 
patent.  After  some  amendments  unimportant  for  our  present  purpose, 
the  application  with  the  claims  as  they  now  ai^ear  was  allowed  and  the 
patent  in  suit  issued. 

From  this  history  it  appears  that  the  patentee  repeatedly  acquiesced 
in  rejections  of  his  application  for  a  broad  claim,  and  substituted  there- 
for narrower  claims,  one  after  the  other,  upon  each  rejection,  until  his 
application  was  granted  for  the  means  whereby  water  is  delivered  un- 
der pressure  forwardly  and  laterally  nearly  parallel  to  the  surface  of 
the  street.  In  such  circumstances  the  owner  of  the  patent  will  not  be 
heard  to  insist  that  the  narrower  claim  allowed  shall  cover  the  broader 
rejected  claims.  Knapp  v.  Morss,  150  U.  S.  221,  14  Sup.  Ct.  81,  37  L. 
Ed.  1059;  Corbin  Cabinet  LrOck  Co.  v.  Eagle  Lock  Co.,  150  U.  S.  38, 
40,  14  Sup.  Ct.  28,  37  L.  Ed.  989 ;  Hubbell  v.  United  States,  179  U.  S. 
77,  80,  21  Sup.  Ct.  24,  45  L.  Ed.  95 ;  Computing  Scale  Co.  of  America 
V.  Automatic  Scale  Co.,  204  U.  S.  609,  27  Sup.  Ct.  307,  51  L.  Ed.  645 ; 
<ireene  v.  Buckley,  supra. 

The  contention  that  Ottof/s  combination  of  means  for  producing 
the  flat  nearly  parallel  stream  is  only  a  change  in  location,  degree,  or 
shape  from  the  Van  Gaasbeek  or  McDade  angle  of  delivery  cannot  be 
sustained.  The  consideration  already  given  to  those  patents  discloses  a 
difference  in  the  means,  a  difference  in  the  operation  of  the  means,  and 
a  difference  in  the  result  between  his  and  their  inventions.  With  such 
differences  his  would  not  constitute  an  infringement  of  theirs  and  of 
necessity  theirs  do  not  constitute  anticipations  of  his.  Kokomo  Fence 
Machine  Co.  v.  Kitselman;  Greene  v.  Buckley,  supra.  The  practical 
difficulty  in  this  case  is  to  definitely  declare  the  extent  of  complainant's 
monopoly  under  its  patent.  It  is  easy  to  say  that  it  shall  enjoy  a  mo- 
nopoly of  the  means  and  the  operation  of  the  means  found  in  the  com- 
bination in  question,  but  this  is  so  general  a  statement  as  to  be  likely 
to  produce  misunderstanding  in  practice.  For  that  reason,  we  em- 
phasize the  fact  that  the  production  of  the  flat  stream  delivered  and  op- 
erating nearly  parallel  to  the  surface  of  the  street  is  an  indispensable 
element  of  the  invention  of  the  patent.  It  alone  expresses  the  principle 
of  the  invention.  The  claims,  when  read  in  the  light  of  the  prior  art 
and  the  history  of  the  patent  in  suit  as  disclosed  by  the  file  wrapper, 
clearly  establish  that  principle ;  not  only  so,  but  the  patentee  himself  so 
regarded  it  as  appears  by  the  argument  of  his  counsel  before  the  com- 
missioner of  patents  on  the  McDade  reference.  He  represented  that 
the  angle  of  the  McDade  patent  say  of  20  to  30  degrees  to  the  surface 
would  not  give  the  scouring  effect  of  his  nearly  parallel  stream,  but 
would  injure  the  surface  of  the  street.  This  representation  is  not  re- 
ferred to  as  constituting  an  estoppel  like  the  abandonment  of  claims 
once  made  and  acceptance  of  others  in  lieu  of  them,  but  as  an  expres- 
sion by  the  patentee,  who  naturally  would  best  know  what  the  principle 
of  his  invention  was,  concerning  that  principle. 
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Some  other  propositions  were  ably  discussed  by  counsel  and  have 
all  been  carefully  considered  by  us,  but  from  what  has  already  been 
said  it  follows  that  the  decree  below  was  for  the  right  party,  and  should 
be  affirmed ;  and  it  is  so  ordered. 


(156  Fed.  582.) 

WBSTINGHOUSB  BLBOTRIO  &  MFG.  CO.  Y.  MONTGOMERY  ELECTRIC 
LIGHT  &  POWER  CO. 

(Clrcalt  Court  of  Appeals,  Second  Circuit    June  27,  1007.) 
No.  268. 

PATENTS—ANTIOIPATION— ElKCTWCAI.    DlSTBIBUnON. 

The  Stanley  patent.  No.  469,809,  for  a  system  of  electrical  distribu- 
tion, was  not  anticipated  by  the  Zipemowski  and  Deri  article  publish- 
ed in  London  in  1885. 

On  petition  for  rehearing. 

For  former  opinion,  see  153  Fed.  890,  82  C.  C.  A.  636. 

Before  WARD,  Circuit  Judge,  and  HOLT,  District  Judge. 

PER  CURIAM.  This  is  an  application  by  the  defendant-appellant 
for  a  rehearing.  The  complainant-appellee  is  the  owner  of  patent  No. 
469,809,  granted  to  it  as  assignee  of  William  Stanley,  Jr.,  March  1, 
1892.  This  court  has  found,  as  Coxe,  Circuit  Judge,  did  in  the  Saranac 
Case  (C.  C.)  108  Fed.  221,  that  Stanley  made  his  invention  in  Novem- 
ber, 1885. 

The  specifications  of  the  patent,  between  lines  15  and  37  of  the 
second  page,  provide  as  follows: 

"In  the  construction  of  the  coils,  P  and  S,  the  following  principles  are  to  be 
observed :  the  first  thing  to  be  determined  is  the  length  of  primary  wire.  This 
should  be  of  such  length  that  reacting  self-lnductively  upon  its  own  magnetic 
circuit  the  average  counterpotential  so  produced  approximately  equals  the 
potential  applied  to  the  primary  circuit  When  so  constructed  an  ammeter 
will  practically  show  no  current  when  the  secondary  circuit  is  open. 

"To  obtain  these  results  in  practice  I  use  the  following  method:  I  first 
choose  the  percentage  of  efficiency  to  be  obtained.  Then  having  selected  a 
type  of  magnetic  circuit  affording  as  great  magnetic  conductivity  as  possible. 
I  apply  such  a  length  of  primary  conductor  that  acting  self-lnductively  upon 
its  core  the  difference  of  the  counterpotential  and  the  applied  potential  multi- 
plied by  the  current  in  the  converter  shall  equal  the  pre-determined  loss  of 
energy  inevitable  In  conversion  and  vary  the  length  of  primary  wire  until  the 
desired  results  are  attained." 

This  quotation  is  paragraphed  for  the  purpose  of  making  more  clear 
the  statement  that  this  court  has  determined  that  Stanley's  invention 
was  in  discovering  that  the  generator  and  transformer  could  be  so 
co-ordinated  as  to  give  a  self-regulating  secondary  system  by  winding 
the  primary  wire,  when  the  secondary  circuit  was  open,  to  the  point 
where  there  was  practically  no  current  through  the  primary.  The 
statement  of  his  practice  which  follows,  represented  by  the  formula 
C2R  referred  to  throughout  the  case,  this  court  has  held  to  be  no  part 
of  the  invention. 

The  above  findings  dispose  of  substantially  all  the  grounds  suggested 
for  a  rehearing,  except  the  ground  principally  relied  on,  viz.,  the  defense 
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of  anticipation  in  certain  articles  known  as  the  "Zipernowski  and  Deri 
articles,"  published  abroad  in  1886,  before  Stanley's  invention.  This 
defense  was  fully  considered  in  the  Saranac  Case  (C.  C.)  108  Fed.  221, 
and  113  Fed.  884,  51  C.  C.  A.  514,  in  which,  after  very  careful  con- 
sideration and  an  abundance  of  expert  testimony,  this  court  held  that 
these  Zipernowski  and  Deri  articles  were  not  an  anticipation. 

The  defendant  in  this  case,  not  being  a  party  or  privy  in  the  Sara- 
nac Case,  raised  the  question  of  anticipation  again,  but  the  court  fol- 
lowed the  finding  in  tiiat  case,  saying: 

*'But  tblB  court  has  already  considered  and  disposed  of  these  alleged  an- 
ticipations, and  has  held  that  they  failed  to  disclose  the  invention  in  suit'' 

If  those  skilled  in  the  art  could  have  learned  from  these  articles 
in  question,  published  in  August,  1885,  that  the  generator  and  trans- 
former could  be  so  co-ordinated  as  to  give  a  self-regulating  secondary 
system  by  using  a  primary  wire  of  a  certain  length  when  the  secondary 
circuit  was  open,  then  the  Stanley  invention  was  anticipated  and  the  de- 
cision in  this  case  should  have  been  in  favor  of  the  defendant. 

The  subject  is  complicated  and  obscure,  and  has  received  most  care- 
ful consideration  by  this  court  both  in  the  Saranac  Case  and  in  this 
case.  The  Zipernowski  and  Deri  articles  did  not  contain,  to  the  mind 
of  the  court,  any  statement  that  the  desired  end  could  be  obtained  by 
the  use  of  the  primary  wire  in  the  manner  plainly  described  in  Stanley's 
specifications.  *  Admitting  that  Zipernowski  and  Deri  did  invent  a  self- 
regulating  secondary  system,  and  that  their  system  involved  the  same 
length  of  primary  wire  pointed  out  by  Stanley,  still  we  do  not  think 
that  the  articles  in  question  disclosed  even  to  those  skilled  in  the  art 
the  fact  that  the  regulation  of  the  length  of  this  wire  was  the  simple 
method  of  obtaining  the  result. 

All  the  other  grounds  suggested  in  the  petition  for  rehearing  have 
been  carefully  considered,  and  the  petition  is  denied. 
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(150  Fed.  770.) 

PATTON  PAINT  CO.  v.  LLOYD. 

(Circuit  Court  of  Appeals,  Third  Circuit    November  8,  1907.) 

No.  61. 

Oo2«TKACT8— Action  fob  Breach— Pboof  of  Bbeach. 

Defendant  and  others,  as  members  of  a  syndicate,  contemplating  the 
formation  of  a  corporation  to  sell  an  enamel  paint,  entered  into  a  contract 
with  plaintiff  to  manufacture  the  same.  The  contract  recited  that  It  was 
assumed  that  the  product  could  be  made  with  the  plant  and  equipment 
then  in  use  by  plaintiff,  but  provided  that,  if  the  development  of  the  busi- 
ness showed  that  addlticmal  equipment  and  machinery  were  required,  the 
members  of  the  syndicate  should  provide  satisfactory  security  for  the 
necessary  outlay.  After  the  enamel  company  was  formed  and  the  syn- 
dicate merged  therein,  it  was  found  that  a  new  plant  would  be  re- 
quired to  make  the  enamel,  and  plaintiff  entered  into  a  contract  with  the 
company  to  erect  the  plant  at  the  company's  cost  Held,  that  the  money 
expended  in  such  erection  was  not  under  the  syndicate  contract,  but  under 
that  with  the  corporation,  and  that  defendant  could  not  be  held  liable 
therefor. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Pennsylvania. 

Gordon  &  Smith,  for  plaintiff  in  error. 
Lazier  &  Orr,  for  defendant  in  error. 

Before  GRAY  and  BUFFINGTON,  Circuit  Judges,  and  LAN- 
NING,  District  Judge. 

BUFFINGTON,  Circuit  Judge.  This  is  a  writ  of  error  to  the  Cir- 
cuit Court  for  the  Western  District  of  Pennsylvania.  In  that  court  the 
Patton  Paint  Company,  hereafter  styled  "plaintiff,"  brought  suit 
against  William  F.  Lloyd,  to  recover  some  $18,000,  alleged  to  be  due 
it  by  virtue  of  a  contract  it  made  with  Lloyd,  the  defendant,  and  four 
others.  The  court  below  gave  binding  instructions  for  Lloyd,  and,  on 
entry  of  judgment  in  his  favor,  plaintiff  sued  out  this  writ. 

After  careful  examination  of  the  case,  we  are  of  opinion  no  error 
was  committed  by  the  court  below.  The  contract  of  July  24,  1902, 
between  the  Patton  Paint  Company  and  Lloyd  and  others,  provided  for 
the  manufacture  by  that  company  of  a  certain  enamel,  and  it  was  as- 
sumed by  all  parties  it  could  and  would  be  made  in  one  of  the  plants 
of  the  Patton  Paint  Company.  "It  is  assumed,"  the  contract  provides, 
"that  this  product  can  be  manufactured  with  our  present  equipment 
and  organization,  except  as  to  additional  labor  to  produce  the  same." 
The  subsequent  provision  of  the  contract,  viz. — "If  the  development  of 
the  plan  indicates  that  we  will  require  additional  facilities  and  ma- 
chineries, then  the  members  of  the  syndicate  shall  provide  satisfactory 
security  or  indemnity  for  such  outlay,  and  shall  provide  in  a  satisfac- 
tory manner  for  reimbursement  to  us  for  the  same" — is  to  be  construed 
in  the  light  of  this  assumption  and  of  the  fact  that  the  formula  for  mak- 
ing the  paint  was  not  then  known  to  the  contracting  parties.  It  was 
assumed  the  plaintiff's  present  plants  could  make  the  paint.  If  this 
assumption  necessitated  outlay  for  additional  facilities  and  machinery 
to  and  for  the  then  plants  of  the  company,  the  expense  thereof  was  to 
be  secured  and  indemnified  by  Lloyd  and  his  associates.    But  the  con- 
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tract  made  no  provision  for  the  contingency  that  did  arise  when  the 
formula  became  known,  viz.,  the  necessity  of  erecting  a  new  factory* 
The  court  below  we  think  rightly  held  the  erection  of  such  a  new  plant 
was  not  contemplated  by  the  contract  or  covered  by  its  provisions. 
Such  being  the  case,  it  followed  Lloyd  could  not  be  held  for  the  price 
of  such  plant,  unless  he  bound  himself  by  some  other  or  additional 
contract  than  that  of  July  24,  1902,  and  such  a  subsequent  contract 
by  Lloyd  the  plaintiff  sought  to  establish.  In  its  statement  of  claim 
it  alleged  that; 

''In  or  about  the  months  of  August  or  September,  1902,  the  plaintiff,  at  the 
request  of  said  syndicate,  commenced  the  erection  of  a  plant,  for  the  purpose 
of  carrying  out  said  contract.  In  and  upon  a  certain  leasehold  acquired  by  It 
in  the  city  of  Milwaukee  and  state  of  Wisconsin,  and  it  was  agreed  between 
the  plaintiff  and  the  said  syndicate,  particularly  the  said  William  F.  Lloyds 
one  of  the  members  of  said  (syndicate,  that  the  cost  and  outlay  by  the  plaintiff 
in  the  construction  and  equipment  of  said  plant  should  be  reimbursed  by  the 
said  syndicate  to  the  plaintiff  in  each  month  for  the  expenditures  made  dur- 
ing the  preceding  month." 

But  on  the  trial  no  such  alleged  understanding  by  Lloyd  was  proved. 
Not  only  was  it  shown  that  the  work  was  done  by  plaintiff  under  a 
written  contract  with  the  Van  Hoof  Enamel  Company,  a  corporation  of 
which  this  syndicate  had  become  members,  but  the  proof  is  unques- 
tioned that  Lloyd  made  no  contract  subsequent  to  July  24th.  In  that 
regard,  the  testimony  was : 

"Q.  Now,  Mr.  Patton,  did  Mr.  Lloyd  ever  promise  to  pay  the  expense  of 
constructing  that  plant?  A.  Mr.  Lloyd?  Q.  Yes.  A.  Ever  make  any  promise 
after  the  date  of  this  contract?  Q.  Yes;  did  they  ever  at  any  time  in  any  way 
make  any  other  agreement  with  you  personally  than  as  appears  in  the  contract 
of  July  24th?  A.  I  don't  remember  that  he  ever  promised  it ;  no.  Q.  No  other 
contract  with  Mr.  Lloyd  individually  than  the  contract  of  July  24,  1902?  A. 
That  is  the  only  contract  I  have." 

Now,  the  contract  of  July  24th  conternplated  its  acceptance  by  the 
thereafter  to  be  incorporated  Van  Hoof  Enamel  Company.  Such  in- 
corporation took  place  on  July  28th,  all  rights  under  the  contract  were 
conveyed  to  it,  and  the  formula  was  given  to  Humphreys,  one  of  its 
directors,  who  was  not  a  member  of  the  syndicate.  While  such  trans- 
fer did  not  release  the  individual  members  of  the  syndicate  from  any 
liability  created  by  the  contract,  yet  it  does  show  that  the  syndicate  was 
supplanted  by  the  corporation,  and  Lloyd  testified,  without  contradic- 
tion, that  it  went  out  of  existence  on  July  28th,  when  the  contem- 
plated corporation  was  chartered.  There  is  no  testimony  that  the 
members  of  the  syndicate  as  such  thereafter  met  or  made  any  contract. 
Any  meetings  at  which  they  were  subsequently  present  were  directors' 
meetings  of  the  Van  Hoof  Enamel  Company.  Under  these  condi- 
tions, 3ie  directors  of  that  company  met  on  September  10th  and  au- 
thorized the  construction  by  the  Patton  Paint  Company,  at  a  price  not 
to  exceed  $10,000,  of  a  new  plant  in  which  to  manufacture  enamel.  To 
pay  said  sum  the  five  men  who  had  constituted  the  syndicate  agreed  to 
each  discount  a  note  of  the  Van  Hoof  Enamel  Company  for  $2,000. 
This  offer  of  the  Van  Hoof  Enamel  Company  for  the  new  plant  was 
accepted  in  writing  by  the  Patton  Paint  Company,  acting  by  its  vice 
president,  who  had  been  present  as  a  director  at  the  meeting  of  the 
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Van  Hoof  Company  noted.  The  work  was  proceeded  with  by  the 
plaintiff  under  this  authorization,  and  charged  as  it  progressed  to  the 
Van  Hoof  Enamel  Company.  Under  these  proofs,  facts,  and  writings 
— concerning  all  of  which  there  is  practically  no  dispute — no  legal 
liability  on  3ie  part  of  Lloyd  existed  to  pay  the  expenditures  incurred 
by  the  plaintiff  in  erecting  the  new  building  at  the  instance  of  the  Van 
Hoof  Company. 
The  judgment  of  the  court  below  is  therefore  affirmed. 

NOTE.— The  following  Is  the  opinion  of  Acheson,  Circuit  Judge,  in  the  court 
below: 

AOHESON,  Circuit  Judge.  At  the  conclusion  of  the  trial  of  this  case  in 
May,  1904,  I  was  of  opinion  that  the  plaintiff,  under  the  uncontradicted  evi- 
dence and  the  pleadings,  could  not  recover,  and  that,  for  the  reasons  stated 
in  the  charge  of  the  court,  the  jury  should  be  instructed  to  return  a  verdict 
in  favor  of  the  defendant  Since  the  recent  argument  of  the  plaintilTs  mo- 
tion for  a  new  trial  I  have  carefully  examined  this  record,  and  it  is  clear  to 
me  that  the  binding  instructions  for  the  defendant  were  correct  In  charging 
the  jury,  It  was  my  purpose  to  state  the  controlling  facts  which  were  uncon- 
tradicted, as  explaining  for  the  benefit  of  the  parties  the  reasons  which  ac- 
tuated the  court.  Having,  then,  thus  set  forth  the  material  facts  of  the  case 
In  the  charge  of  the  court,  I  need  not  repeat  them  here,  contenting  myself  with 
a  brief  restatement  of  the  reasons  why,  in  my  Judgment  the  instructions  to 
the  jury  were  correct. 

(1)  Under  the  plaintiflTs  own  proofs,  the  contract  under  which  the  expendi- 
tures sued  for  were  made  was  a  contract  between  the  plaintiff  and  the  Van 
Hoof  Enamel  Company,  a  corporation,  and  not  the  contract  sued  on  of  July 
24,  1902,  to  which  the  defendant  was  a  party.  The  plaintiff  itself,  also,  for 
some  months  on  its  books  charged  that  corporation  with  the  first  of  these  ex- 
penditures and  rendered  bills  therefor  to  that  corporation. 

(2)  The  expenditures  which  are  the  subject  of  this  suit  were  for  an  experi- 
mental plant.  I  find  no  warrant  for  any  outlay  for  experimental  purposes  in 
the  contract  of  July,  1902.  Additional  "facilities"  and  "machinery"  were,  in- 
deed, contemplated  by  that  contract.  But  the  expenditures  in  question  were 
not  for  additional  facilities  or  machinery,  but  were  for  a  plant  purely  experi- 
mental. Hence,  I  am  unable  to  perceive  how  liability  therefor  can  be  im- 
posed upon  this  individual  defendant  because  of  his  contract  with  the  plain- 
tiff. Moreover,  the  plaintiff,  by  its  letter  of  August  15,  1902  (which  resulted 
in  the  contract  with  the  Van  Hoof  Enamel  Company),  evidently  did  not  treat 
the  contract  in  suit  (that  of  July  24,  1902)  as  warranting  the  expenditures 
proposed  by  that  letter,  which  expenditures  are  sought  to  be  recovered  of 
this  defendant  but  the  plaintiff  specifically  asked  for  authority  for  the  outlay 
for  the  proposed  experimental  plant.  Such  authority,  indeed,  it  received,  not 
from  the  defendant  but  from  the  Van  Hoof  Enamel  Company. 

(3)  Even  if  this  experimental  plant  could  fairly  be  treated  as  an  additional 
facility  within  the  meaning  of  "Condition  First"  of  the  contract  in  suit  then 
surely  such  plant  could  not  be  thus  regarded  as  a  facility  until  completed.  As 
long  as  incomplete,  it  was  anything  but  a  facility.  That  this  experimental 
plant  never  was  completed  the  uncontradicted  evidence  for  the  plaintiff  itself 
clearly  showed.  Hence,  the  outlay  by  the  plaintiff  being  abortive,  there  could 
not  arise  any  liability  on  the  part  of  the  individual  signers  of  the  contract  of 
July,  1902,  to  reimburse  the  plaintiff.  For  the  same  reason,  no  liability  could 
accrue  under  "CJondltion  Second"  of  the  contract  The  failure  as  a  com- 
mercial success  of  the  process  of  manufacture  was  a  condition  precedent  to 
liability  to  reimburse  the  plaintiff  for  loss  in  connection  with  the  project  em- 
bodied in  the  contract  in  suit.  Of  course,  while  this  experimental  plant  re- 
mained incomplete  and  inoperative,  the  question  of  success  or  failure  could 
never  be  reached.  I  may  add  that  the  plaintiff,  realizing  the  importance  of 
the  fact  of  the  completion  of  this  plant  as  a  material  element  of  its  right  of 
recovery,  alleged  completion,  but  the  proofs  on  both  sides  were  to  the  contrary. 

The  motion  for  a  new  trial  is  denied. 
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(156  Fed.  641.) 

BENDER  et  al.  v.  ENTERPRISE  MFG.  CO. 

(Carcult  CJourt  of  Appeals,  Sixth  Circuit    November  8»  1907.) 

No.  1,674. 

Tbade-Mabks  and  Trade-Names— Unfair  Competition— Repair  Parts  for 
Machine. 

The  mere  making  and  sale  of  repair  parts  for  a  well-known  machine, 
the  patents  on  which  have  expired,  by  other  than  the  patentee  and  maker 
of  the  machine,  which  also  makes  and  sells  such  repair  parts,  is  not  an 
act  of  unfair  trade,  unless  they  are  put  out  as  the  goods  of  the  original 
patentee,  and  especially  where  they  are  unmarked,  while  those  made  by 
the  patentee  are  marked  with  its  name. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig.  vol.  46,  Trade-Marks 
and  Trade-Names,  §  79. 

Unfair  competition,  see  notes  to  Scheuer  v.  Muller,  20  C.  C.  A.  165 ;  Lare 
V.  Harper  &  Bros.,  30  C.  O.  A.  376.] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Ohio. 

For  opinion  below,  see  148  Fed.  313. 

E.  L.  Thurston,  for  appellants. 
Charles  Howson,  for  appellee. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit  Judges. 

RICHARDS,  Circuit  Judge.  This  is  an  appeal  from  a  decree  en- 
joining the  defendant  from  making  and  selling  repair  parts  for  the 
Enterprise  meat  chopper,  without  marking  on  each  the  name  of 
the  maker.  The  case  was  heard  on  an  agreed  statement  of  facts.  It 
appears  that  the  complainant  below,  the  Enterprise  Manufacturing 
Company,  had  been  making  and  selling  meat  choppers  for  many  years. 
It  and  its  predecessor  used  as  a  trade-mark  for  its  choppers,  and  other 
like  hardware,  the  word  "Enterprise."  The  meat  choppers  it  makes 
at  present  have  been  manufactured  since  1883.  Since  1891,  it  has 
been  making  what  is  called  the  "Enterprise  Tin  Meat  Choppers,"  and 
since  1892  3iat  name  has  been  registered  as  a  trade-mark.  The  orig- 
inal Enterprise  Meat  Chopper  was  patented  in  1883  and  1886.  The 
patents  have  long  since  run  out.  Since  1887  and  1888,  many  of  the 
repair  parts  of  the  Enterprise  chopper  have  been  marked  as  made  by 
that  company.  It  appears  that  for  many  years  there  has  been  a  large 
independent  trade  in  the  repair  parts  of  meat  choppers,  and  that  the 
defendant  below  has  made  and  sold  many  thousand  sets  of  such  repair 
parts.    These  sets  are  packed  in  boxes  which  are  labeled : 

'•Repair  parts  for  the  Enterprise  Meat  Chopper,  manufactured  by  the  Giant 
Lock  company,  Cleveland,  Ohio." 

The  court  below  held  in  its  decree  that  as  matter  of  fact  the  com- 
plainant had  for  many  years  used  the  name  "Enterprise"  as  a  trade- 
mark to  distinguish  its  meat  chopper  from  others  on  the  market,  and 
that  it  was  well  known  to  the  trade  and  consumers  as  the  complain- 
ant's product;  that  the  wearing  parts  of  the  machine  had  for  many 
vears  been  sold  by  the  complainant  independent  of  the  machine,  and 
84C.C.A.— 23 


Digitized  by 


Google 


354  84  C.  C.  A.  REPORTS. 

that  the  complainant  had  an  established  good  will  in  the  business  of 
making  and  selling  such  parts ;  that  the  defendant  had  made  and  sold 
wearing  parts  intended  for  the  Enterprise  chopper,  and  such  parts 
were  the  same  shape  and  appearance  as  those  of  the  complainant,  but 
were  without  any  markings  to  indicate  the  maker,  and  that,  while  put 
up  in  packages  labeled  as  claimed  by  the  defendant,  they  reached  the 
consumer  without  any  markings  to  indicate  their  origin,  and,  by  rea- 
son of  this  absence,  purchasers  of  the  defendant's  wearing  parts  were 
misled  into  believing  that  they  were  made  by  the  complainant,  the  well- 
known  maker  of  the  machines.  Evidently,  as  a  result  of  these  findings, 
which  virtually  decide  the  case,  the  court  decreed  that  the  defendant  be 
enjoined  from  making  or  selling  any  meat  chopper  parts  not  made  by 
the  complainant,  without  distinguishing  such  parts  from  similar  parts 
made  by  complainant,  by  clearly  marlang  upon  each  of  said  parts  its 
own  name  or  the  name  of  the  makers. 

In  its  opinion  the  court  refers  to  three  cases:  Flagg  Mfg.  Co.  v. 
Holway,  178  Mass.  83,  69  N.  E.  667,  in  which  the  defendant  was  en- 
joined from  selling  a  zither  of  the  peculiar  shape  of  the  complainant's 
without  marking  it  as  his  own  manufacture ;  Deering  Harvesting  Co. 
V.  Whitman  &  Barnes,  91  Fed.  376,  33  C.  C.  A.  558,  in  which  it  ap- 
pears that  the  parts  of  which  complainant  sought  to  enjoin  the  making 
and  sale  were  plainly  advertised  by  catalogue  and  labeled  as  the  com- 
plainant's manufacture;  and  Neostyle  Mfg.  Co.  v.  EUam's  Dupli- 
cator Co.,  21  R.  P.  C.  185,  in  which  the  court  suggested  it  was  the 
duty  of  the  defendant  to  mark  an  ink  sold  for  use  in  a  duplicating 
machine  as  its  own  product,  so  as  to  distinguish  it  from  that  made  by 
the  manufacturers  of  the  machine.  The  cases  referred  to  by  the  court 
are,  for  the  purposes  he  uses  them,  in  line  with  the  case  of  Singer 
Mfg.  Co.  v.  June  Mfg.  Co.,  163  U.  S.  169,  16  Sup.  Ct.  1002,  41  L. 
Ed.  118,  in  which  it  was  held  that  while  any  one,  after  the  expiration 
of  the  Singer  patents,  was  free  to  make  and  sell  the  Singer  sewing 
machine  imder  that  name,  it  must  mark  the  machine  with  the  name  of 
the  maker,  so  that  the  public  might  not  be  misled  into  thinking  it  was 
the  product  of  the  original  patentees.  The  decision  below  apparently 
extends  the  doctrine  of  this  case  so  as  to  require  not  merely  the  ma- 
chine, when  made  by  others  than  the  original  patentees,  but  the  repair 
parts  of  the  machine,  to  be  marked  with  the  name  of  the  maker.  We 
think  this  is  going  too  far,  and  that  the  resulting  limitation  upon  the 
rights  of  the  public  is  unjustified  and  therefore  unreasonable.  The 
cases  themselves  may  be  distinguished.  In  Flagg  Mfg.  Co.  v.  Hol- 
way, 178  Mass.  83,  59  N.  E.  667,  the  zither  was  of  a  unique  shape. 
The  defendant  purposely  and  wrongfully  imitated  its  shape.  The 
court  held  he  had  not  the  right  to  do  this  "to  steal  the  good  will  at- 
taching to  the  plaintiff's  personality,"  and,  to  prevent  it,  required  the 
defendant's  zithers  to  be  clearly  marked  so  as  to  indicate  they  were  the 
defendant's,  and  not  the  plaintiff's,  goods.  But  in  the  present  case  no 
such  attempt  was  shown.  There  was  no  effort  to  palm  off  the  repair 
parts  of  the  defendant  below  as  those  of  the  complainant.  In  the  case 
of  Deering  Harvester  Co.  v.  Whitman  &  Barnes  Co.,  91  Fed.  376,  33 
C.  C.  A.  558,  it  does  not  appear  that  the  repair  parts  were  marked  as 
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made  by  the  defendant.  They  were  advertised  by  catalogue  and  la- 
beled as  of  their  manufacture,  but  that  was  just  what  was  done  in  the 
present  case.  In  the  Deering  Harvester  Case,  the  parts  themselves 
were  marked  by  certain  fetters  showing  where  each  belonged  in  the 
machine.  This  was  quite  a  different  thing,  and  unnecessary  in  the 
present  case.  In  the  English  Case,  Neos^le  Mfg.  Co.  v.  Ellam's 
Duplicator  Co.,  21  R.  P.  C.  186,  there  was  an  attempt  to  restrain  the 
defendant  from  selling  ink  or  paper  for  use  on  the  Neostyle  machine. 
This  was  defeated;  3ie  judgment  being  for  the  defendant.  Having 
thus  decided  the  case,  the  court  suggested  that  they  put  their  names  on 
future  tins  of  ink  and  this  was  accepted. 

There  was  no  actual  deception  charged  in  this  case,  nor  any  attempt 
at  proof  of  any  made.  The  only  unfair  trade  was  inferential  or  con- 
structive. The  present  case  goes  on  the  assumption  that  unmarked 
repair  parts  are  to  be  taken  as  made  by  the  makers  of  the  machine, 
the  original  patentees,  and  this  although  the  makers  marked  their  re- 
pair parts.  We  think  a  safer  assumption  would  be,  in  view  of  the 
established  trade  in  repair  parts,  that  unmarked  repair  parts  are  to 
be  taken  as  not  made  by  the  makers  of  the  machine  or  original  paten- 
tees, but  by  others.  It  is  not  to  be  inferred  that  they  are  made  by  the 
makers  of  the  machine,  unless  so  marked.  The  mere  making  and  sale 
of  repair  parts  for  a  well-known  machine  by  other  than  the  makers 
would  therefore  not  be  regarded  as  an  act  of  unfair  trade,  unless  they 
were  put  out  as  the  goods  of  the  original  patentee.  The  patents  having 
long  since  expired,  the  manufacture  of  meat  choppers  and  all  their 
parts  are  now  open  to  all.  To  require  every  repair  part,  however 
small,  to  be  branded  with  the  name  of  the  maker,  would  tend,  it  seems 
to  us,  to  stifle  competition  in  the  manufacture  and  sale  of  repair  parts, 
and  put  an  unnecessary  burden  upon  a  large  and  important  branch  of 
trade. 

The  decree  of  the  lower  court  is  reversed. 


(156  Fed.  643.) 

NORTHPORT  SMBI/TING  &  REFINING  CO.  ▼.  TWITCHELU 

(Circuit  Ctourt  of  Appeals,  Ninth  Circuit    October  22,  1007.) 

No.  1,357. 

Master  and  Sebvawt— Injury  to  Servant— Unsafe  Place  to  Work, 

Plaintiff,  a  boy  16  years  old,  was  employed  by  defendant  at  its  smelter, 
and  was  set  to  work  at  night  to  assist  a  man  in  the  clean-up  yard.  This 
yard  was  paved  with  briclc,  and  upon  this  floor  was  deposited  cones  of 
slag  and  other  refuse  which  it  was  the  duty  of  plaintiff  and  his  fellow 
workman  to  load  on  cars  and  remove,  it  being  necessary  to  break  up 
the  cones  for  that  purpose.  On  the  second  night  of  such  work  plaintiff 
was  breaking  a  cone  with  a  sledge,  when  an  explosion  occurred  by  which 
he  was  seriously  injured.  It  was  shown  that  when  cones  contained 
molten  metal,  and  there  was  any  water  or  moisture  in  their  vicinity,  it 
was  highly  dangerous  to  break  them  while  hot,  as  if  the  metal  came  in 
contact  with  water  it  would  cause  an  explosion;  also,  that  the  floor  of 
the  yard  had  depressions  where  water  might  stand  and  that  employes, 
with  defendant's  knowledge,  sometimes  emptied  water  in  the  yard. 
Plaintiff  was  given  no  instructions  nor  warning  of  danger,  and,  while  he 
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knew  the  effect  if  the  hot  metal  came  In  contact  with  water,  he  did  not 
know  tliat  there  was  any  water  in  the  yard,  and  could  not  see  by  reascm 
of  the  darkness,  nor  did  he  know  that  the  cone  which  he  was  breaking 
was  hot  Held,  that  the  questions  of  defendant's  negligence  and  of 
contributory  negligence  were  properly  submitted  to  the  jury,  and  that  a 
verdict  for  plaintiff  would  not  be  disturbed. 

[EM.  Note. — ^For  cases  in  point,  see  Cent  Dig.  voL  34,  Master  and  Serv- 
ant H  1000.  1001,  1089-1132.] 

In  Error  to  tlie  Circuit  Court  of  the  United  States  for  tlie  Eastern 
Division  of  the  Eastern  District  of  Washington. 

W.  E.  Cullen,  F.  M.  Dudley,  C.  S.  Voorhees,  and  Reese  H.  Voor- 
hees,  for  plaintiff  in  error. 

Gallagher  &  Thayer,  for  defendant  in  error. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

ROSS,  Circuit  Judge.  We  have  given  to  the  record  in  this  case 
and  to  the  elaborate  briefs  of  counsel  careful  consideration,  and  have 
reached  the  conclusion  that  there  is  no  merit  in  the  appeal.  Tho 
action  is  one  for  damages  for  serious  personal  injuries  sustained  by 
the  defendant  in  error  while  at  work  in  the  clean-up  )rard  of  plain- 
tiff in  error's  smelter  at  Northport,  Wash. 

Among  the  acts  of  negligence  charged  in  the  complaint  against 
the  defendant  to  the  action,  and  in  support  of  which  evidence  was 
given  upon  the  trial,  were  the  following :  That  the  brick  floor  provided 
by  the  defendant  as  a  place  for  depositing  slag  from  the  pots  and 
furnaces  used  in  the  operation  of  its  smelter  was  at  all  times  kept  by 
the  defendant  in  a  dangerous  and  unsafe  condition,  in  that  it  contained 
depressions  caused  by  the  bricks  being  worn  by  long  use,  in  which  de- 
pressions water  frequently  collected,  so  that,  when  the  cones  or  slag 
were  deposited  upon  the  floor  in  the  course  of  the  defendant's  opera- 
tions, they  would  frequently  rest  over  a  pool  of  water  in  such  a  man- 
ner as  to  cover  and  conceal  the  water,  and  so  that,  when  the  cones 
were  broken  with  the  mallet  provided  by  the  defendant,  the  molten 
metal,  if  any  there  happened  to  be  in  the  cone,  would  be  precipitated 
into  the  water,  and  would  explode  with  terrific  and  destructive  force ; 
that  the  defendant  negligently  adopted  and  pursued  a  dangerous  and 
unsafe  system  in  conducting  its  smelting  operations,  in  that  it  permitted 
the  dangerous  slag  and  cones  to  be  commingled  with  the  harmless 
ones,  with  nothing  to  distinguish  one  from  the  other;  that  cones  which 
are  unsafe  by  reason  of  containing  molten  metal  become  harmless  if 
permitted  to  cool  until  the  molten  metal  solidifies ;  that  the  defendant 
negligently  permitted  and  directed  the  placing  of  slag  and  cones  on 
the  floor  at  the  times  when  the  persons  whose  duty  it  was  to  remove 
them  in  cars  were  absent,  and  failed  to  adopt  any  rule  or  system  or 
means  by  which  the  danger  of  injury  to  its  employes  from  mixing 
dangerous  with  harmless  slag  and  cones  could  be  avoided,  or  the 
danger  be  discovered  by  such  employes  who  should  have  occasion  to 
go  to  the  place  where  they  were  deposited  for  the  purpose  of  remov- 
ing them ;  that  the  defendant  also  negligently  failed  to  furnish  a  suf- 
ficient amount  of  light  to  enable  its  employes  to  see  and  observe  the 
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dangerous  condition  of  the  premises  where  the  slag  was  deposited; 
that,  if  the  defendant  had  adopted  some  reasonable  rule,  method,  or 
system  by  which  its  employes  could  know  which  cones  or  slag  were 
dangerous  and  which  were  not,  or  how  long  the  slag  and  cones  had 
been  lying  upon  the  floor,  or  by  which  the  recently  deposited  cones 
and  slag  could  be  distinguished  from  those  which  had  been  lying  there 
long  enough  to  have  cooled  until  they  were  safe,  the  danger  to  its 
employes  would  have  been  avoided,  and  the  plaintiff  in  the  case  would 
not  have  received  the  injuries  for  which  he  sued.  In  addition  to  a 
denial  of  its  alleged  negligence,  the  defendant  in  its  answer  set  up, 
among  other  things,  contributory  negligence  on  the  part  of  the  plain- 
tiff, specifying  such  contributory  negligence,  in  part,  as  follows: 

"(a)  That,  If  the  plaintiff  uadertook  to  break  up  the  cone  mentioned  and 
described  in  the  amended  complaint  herein  while  the  same  was  in  the  heated 
state  described  in  said  complaint,  he  did  so  in  direct  violation  of  his  instruc- 
tions received  by  him  in  connection  with  such  work,  which  directed  him  to 
break  up  only  such  cones  as  were  cooled  off. 

"(b)  That  plantiff  failed  and  neglected  to  make  use  of  his  physical  senses 
in  determining  whether  or  not  the  said  cone  which  it  is  alleged  in  said  com- 
plaint he  undertook  to  break  while  in  a  heated,  molten  state  was  so  cooled  as 
to  permit  it  to  be  broken  within  the  scope  of  the  instructions  received  by 
him  in  connection  with  the  said  work  as  aforesaid." 

The  evidence  shows  that  the  defendant  in  error,  then  a  boy  16  years 
old,  applied  to  one  of  the  shift  bosses  of  the  plaintiff  in  error  for 
work,  who  put  him  to  work  the  first  night  wheeling  sand,  and  the 
second  night  told  him  to  help  a  man  named  Palamaruck  to  clean  up 
the  yard,  which  he  did.  The  yard  was  paved  with  brick,  and  upon 
this  floor  was  deposited  from  time  to  time  cones,  slag,  and  other  refuse, 
some  of  which  cones  contained  some  molten  metal.  The  shift  boss 
testified  that,  when  he  employed  defendant  in  error,  he  told  him  to 
be  careful  and  not  get  hurt,  but  it  is  not  pretended  that  the  boy  was 
given  any  explanation  of  the  dangers  attending  such  work.  In  his 
testimony  the  latter  denied  that  he  was  told  anything  whatever,  ex- 
cept to  help  Palamaruck.  The  defendant  in  error  worked  at  the  job 
of  cleaning  up  the  yard  the  night  of  July  1st,  and  commenced  to  work 
the  next  night  at  6  o'clock.  Between  10  and  11  o'clock  of  the  latter 
night,  having  temporarily  finished  the  work  in  the  yard,  he  and  Pala- 
maruck went  to  another  part  of  the  smelter  to  break  sows,  returning 
to  the  yard  about  half  past  12.  They  found  there  some  more  refuse, 
and  had  almost  finished  loading  one  car,  by  means  of  which  the  refuse 
was  removed,  when  the  defendant  in  error  saw  a  cone  lying  on  the 
floor  of  the  yard  which  also  required  removal.  A  sledge  hammer 
weighing  about  10  or  12  pounds  was  provided  by  the  plaintiff  in  er- 
ror for  the  breaking  of  such  cones,  which  hammer  was  lying  there  on 
the  floor,  and  that  hammer  the  defendant  in  error  took  and  with  it 
struck  the  cone  one  blow,  and  raised  it  to  strike  another,  when  a  ter- 
rific explosion  occurred,  resulting  in  his  serious  injury. 

The  evidence  is  without  conflict  that,  when  such  cones  contain  only 
slag,  they  may  be  safely  broken  even  when  red  hot,  but  that,  when 
they  contain  any  molten  metal  and  there  is  any  water  or  moisture  in 
their  vicinity,  it  is  highly  dangerous  to  break  them  when  hot.  The 
defendant  in  error  himself  several  times  testified  that  he  knew  this  to 
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be  so.  What  he  did  not  know,  however,  according  to  his  testimony, 
was  that  there  was  any  water  on  the  floor  of  the  yard,  or  that  there 
were  any  depressions  in  the  floor  in  which  water  could  gather.  Noth- 
ing to  that  effect  was  explained  to  him,  nor  was  he  told  how  long 
cones  containing  molten  metal  had  to  stand  before  being  cooled  enough 
to  break  with  safety.  There  was  also  direct  testimony  to  the  effect 
that  molten  metal  could  not  explode  unless  brought  in  contact  with 
water  or  moisture,  or  with  some  cold  damp  substance.  On  the  part 
of  the  plaintiff,  evidence  was  given  tending  to  show  that  there  were 
depressions  in  the  floor,  and  that  water  was  frequently  thrown  upon 
the  floor  of  the  yard,  which  latter  fact  was  also  testified  to  by  the  shift 
boss  of  the  defendant  who  employed  the  plaintiff,  from  whose  testi- 
mony in  that  regard  we  extract  the  following : 

"Q.  I  win  ask  you  whether  or  not  there  were  any  rules  with  respect  to 
the  use  of  water  in  the  clean-up  yard? 

•*A.  Well,  that  place  we  always  observed  less  or  more  for  the  water.  I  kept 
the  water  out  of  it,  yes,  sir ;  and  I  always  gave  orders  to  that  effect,  toa 

"Q.  That  there  should  be  no  water  put  in  there? 

"A.  Yes,   sir. 

"Q.  Had  you  ever  endeavored  to  enforce  those  orders? 

*'A.  Well,  I  stopped  them  several  times,  but  they  would  do  it  It  seems 
like  sometimes. 

••Q.  Were  any  of  the  men  discharged  for  using  water  there? 

"A.  No,  sir ;  not  as  I  know  of,  but  I  threatened  to,  that  I  would  do  so. 

**Q.  Had  you  seen  any  water  used  in  that  part  of  the  yard  at  all? 

•*A.  No,  sir. 

"Q.  Had  you  seen  any  used  In  that  part  of  the  yard  on  the  previous  shift 
when  you  were  on  there? 

*'A.  I  did  later,  when  they  dumped  a  settling  pot  there  one  time  that  it 
exploded  a  little.  There  was  water  there,  and  they  drew  out  a  settling  pot, 
and  it  set  the  building  a  little  on  fire. 

"Q.  That  was  how  long  before  this  accident? 

"A.  I  don't  know. 

"Q.  A  week  or  a  month? 

••A.  It  might  be. 

**Q.  You  cannot  fix  the  time  any  more  definite  than  that.  You  mean  It  may 
be  a  week  or  a  month  before  the  accident  that  you  saw  this? 

''X,  I  don't  understand  that 

"Q.  I  asked  you  to  fix  as  definitely  as  you  could  how  long  before  the  acci- 
dent that  you  saw  water'  around  there  at  the  time  the  settling  pot  was  dump- 
ed in  it,  whether  It  was  a  week  or  month  or  how  long  it  was,  as  near  as  you 
can  tell. 

"A.  Well,  I  did  not  see  any  on  the  night  shift  but  there  might  be  some  put 
on  the  day  shift  Sometimes  In  the  day  we  would  pull  out  settling  pots.  I 
don't  know  how  long  before  it  was." 

It  is  true  that  there  was  no  direct  testimony  that  there  was  at  the 
time  of  the  accident  water  on  the  floor  of  the  yard;  but  there  being 
testimony  going  to  show  that  the  defendant  frequently  permitted  water 
to  be  put  there  and  that  it  was  dangerous  to  do  so,  and  that  molten 
metal  could  not  explode  unless  it  came  in  contact  with  water  or  moisture 
or  some  cold  damp  substance,  it  was  plainly  a  matter  for  the  jury  to 
say  whether  the  explosion  in  question  was  or  was  not  caused  by  the 
molten  metal  contained  in  the  cone  that  the  plaintiflF  struck  coming  in 
contact  with  the  water  that  the  defendant  permitted  to  be  put  on  the 
floor  of  the  yard.  Marande  v.  Texas  Pacific  Ry.,  184  U.  S.  173,  22 
Sup.  Ct.  340,  46  L.  Ed.  487.    While  the  plaintiff  did  distmctly  testify 
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more  than  once  that  he  knew  that  moUen  metal  would  explode  when  it 
came  in  contact  with  water  or  moisture  or  with  any  cold  damp  sub- 
stance, he  also  testified  that  he  did  not  know  that  there  was  any  water 
on  the  floor  of  the  yard,  and  that  there  was  nothing  to  indicate  it  so 
far  as  he  could  see,  that  it  was  somewhat  dark  in  the  yard  and  that  the 
cone  did  not  look  red,  and  that  he  did  not  know  it  was  hot,  nor 
that  it  contained  any  molten  metal.  He  also  testified  that  he  was  not 
given  any  explanation  whatever  of  any  danger  attending  the  work 
that  he  was  put  to  do. 

The  Supreme  Court,  in  the  case  of  Mather  v.  Rillston,  156  U.  S. 
391,  398, 15  Sup.  Ct.  464,  467,  39  L.  Ed.  464,  said: 

"AH  occupations  producing  articles  or  works  of  necessity,  utility,  or  con- 
venience may  undoubtedly  be  carried  on,  and  competent  persons,  familiar  with 
the  business  and  haying  sufficient  skill  therein,  may  properly  be  employed 
upon  them;  but  in  such  cases  where  the  occupation  is  attended  with  danger 
to  life,  body,  or  limb  it  is  incumbent  on  the  promoters  thereof  and  the  em- 
ployers of  others  thereon  to  take  all  reasonable  and  needed  precautions  to 
secure  safety  to  the  persons  engaged  in  their  prosecution,  and  for  any  neg- 
ligence in  this  respect,  from  which  injury  follows  to  the  persons  engaged, 
the  promoters  or  the  employers  may  be  held  responsible  and  mulcted  to  the 
extent  of  the  Injury  inflicted.  The  explosive  nature  of  the  materials  used 
in  this  case,  and  the  constant  danger  of  their  explosion  from  heat  or  col- 
lision, as  already  explained,  was  well  known  to  the  employers,  and  was  a 
continuing  admonition  to  them  to  take  every  precaution  to  guard  against  ex- 
plosions. Occupations,  however  important,  which  cannot  be  conducted  with- 
out necessary  danger  to  life,  body,  or  limb,  should  not  be  prosecuted  at  all 
without  all  reasonable  precautions  against  such  dangers  afforded  by  science. 
The  necessary  danger  attending  them  should  operate  as  a  prohibition  to  their 
pursuit  without  such  safeguards.  Indeed,  we  think  it  may  be  laid  down  as 
a  legal  principle  that  In  all  occupations  which  are  attended  with  great  and 
unusual  danger  there  must  be  used  all  appliances  readily  attainable  known 
to  science  for  the  prevention  of  accidents,  and  that  the  neglect  to  provide 
such  readily  attainable  appliances  will  be  regarded  as  proof  of  culpable 
negllgencei  If  an  occupation  attended  with  danger  can  be  prosecuted  by 
proper  precautions  without  fatal  results,  such  precautions  must  be  taken 
by  the  promoters  of  the  pursuit  or  employers  of  laborers  thereon.  Liability 
for  injuries  following  a  disregard  of  such  precautions  will  otherwise  be  in- 
curred and  this  fact  should  not  be  lost  sight  of.  So,  too,  If  persons  engaged 
in  dangerous  occupations  are  not  informed  of  the  accompanying  dangers  by 
the  jjromoters  thereof,  or  by  the  employers  of  laborers  thereon,  and  such 
laborers  remain  In  ignorance  of  the  dangers  and  suffer  In  consequence,  the  em- 
ployers will  also  be  chargeable  for  the  injuries  sustained.  Both  of  these 
positions  should  be  borne  constantly  in  mind  by  those  who  engage  laborers  or 
agents  in  dangerous  occupations,  and  by  the  laborers  themselves  as  reminders 
of  the  duty  owing  to  them.  These  two  conditions  of  liability  of  parties  em- 
ploying laborers  in  hazardous  occupations  are  of  the  highest  importance,  and 
should  be  In  all  cases  strictly  enforced." 

And  in  the  recent  case  of  Mountain  Copper  Company  v.  Pierce,  136 
Fed.  150,  69  C.  C.  A.  148,  where  an  unexperienced  servant  was  di- 
rected by  the  defendant  smelting  company  to  adjust  a  belt  on  a  pulley 
shaft  without  instructing  him  with  reference  to  a  collar  and  set  screws 
projecting  from  a  shaft  by  which  he  was  caught  and  seriously  injured 
while  endeavoring  to  adjust  the  pulley,  we  said: 

"He  [the  plaintiff]  testified  that  he  knew  nothing  about  the  collar  or  set 
screws,  and  that  neither  the  foreman  nor  Ryan  nor  any  one  else  told  him  of 
their  existence,  nor  the  danger  attending  the  operation,  or  how  to  perform  it. 
While  it  is  contended  on  the  part  of  the  plaintiff  in  error  that  both  the  collar 
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and  set  screws  could  have  been  seen  by  the  defendant  in  error  If  he  had 
properly  looked,  it  is  not  contended  that  he  was  told  of  their  existence  or  of 
the  danger  attending  the  operation  or  how  to  perform  it  True  it  Is  that 
the  defendant  in  error  knew  that  it  is  dangerous  to  approach  shafting,  belt- 
ing, or  other  machinery  In  motion.  That  fact  not  only  appeared  from  his  own 
testimony,  but  is  a  matter  of  such  common  knowledge  that  every  one  in  his 
senses  must  be  held  to  know  it  Nevertheless  it  is  the  duty  of  the  master, 
before  sending  or  permitting  an  inexperienced  employ^  to  perform  such 
dangerous  work,  to  instruct  him  how  to  perform  it,  and  e^>ecially  to  inform 
him  of  any  hidden,  concealed,  or  obscure  danger.  ♦  •  ♦  The  law  in  our 
opinion  made  it  the  duty  of  the  plaintiff  in  error  to  inform  the  defendant  In 
error  of  the  collar  and  set  screws,  and  how  to  perform  the  dangerous  task, 
before  sending  or  permitting  him,  in  the  course  of  his  employment,  to  under- 
take it" 

In  the  present  case,  the  court  below  correctly  left  it  to  the  jury  to  de- 
termine both  the  question  of  the  alleged  negligence  of  the  defendant 
and  the  alleged  contributory  negligence  on  the  part  of  the  plaintiflF  un- 
der instructions  which  fully  covered  both  questions,  and  which  were 
quite  as  favorable  to  the  plaintiff  in  error  as  they  should  have  been. 

The  judgment  is  affirmed. 

NOTE.— The  following  is  the  opinion  of  Whitson,  District  Judge,  on  over- 
ruling the  motion  for  new  trial : 

WHITSON,  District  Judge.  On  the  first  trial  I  was  of  the  opinion  that  the 
proximate  cause  of  the  injury  had  not  been  established  as  alleged,  and  the  case 
was  accordingly  taken  from  the  jury.  On  motion  for  new  trial,  I  was  cwi- 
vinced  of  my  error  in  that  regard  upon  the  authority  of  Marande  v.  Texas 
Pacific  Railway  Company,  184  U.  S.  173,  22  Sup.  Ct  340,  46  L.  Ed.  487.  While 
counsel  for  the  defendant  still  maintain  the  soundness  of  their  contention  made 
at  the  first  trial,  they  now  rely  chiefly  in  aid  of  their  motion  to  set  aside  the 
verdict  of  the  jury,  and  to  grant  a  new  trial,  upon  the  showing  of  the  plaintiff 
by  his  own  testimony  to  sustain  the  defense  of  contributory  negligence  plead- 
ed by  the  defendant  Their  position  is  this:  Tliat  which  one  knows  cannot 
be  intensified  by  communicating  it  to  him.  This  argument  is  extremely  plausi- 
ble, but  I  have  reached  the  conclusion  that  it  is  fallacious  for  two  reasons : 

First  To  charge  a  boy  16  years  old  with  contributory  negligence  because 
he  knew  the  danger,  it  is  necessary  that  he  should  have  appreciated  it  in 
order  to  establish  the  defense.  Thus  it  was  expressed  in  Spillene  v.  Mis- 
souri Pacific  Railway  CJompany,  111  Mo.  555,  20  S.  W.  293,  as  follows:  "A 
boy  may  have  all  the  knowledge  of  an  adult  respecting  the  dangers  which 
may  attend  a  particular  act,  but  at  the  same  time  he  may  not  have  the  pru- 
dence, thought  fulness,  and  discretion  to  avoid  them  which  are  possessed  by 
the  ordinarily  prudent  adult  person."  This  is  the  well-established  rule.  Great 
stress  was  laid  upon  the  fact  that  the  plaintiff  testified  that  he  knew  it  was 
dangerous  to  strike  red  hot  cones.  But  it  was  not  dangerous.  The  testimony 
was  not  in  substantial  confiict  upon  this  question.  It  was  shown  to  be  danger- 
ous to  strike  red  hot  matte  cones  in  close  proximity  to  water,  or  with  wet 
steel.  It  was  not  dangerous  to  strike  red  hot  slag  cones  under  either  con- 
dition. Therefore  the  testimony  of  the  plaintiff  must  be  taken  in  connection 
with  the  other  testimony  in  the  case,  and  with  the  qualification  which  he 
himself  made  in  other  parts  of  his  testimony.  To  the  contention  made  by 
counsel  that  the  testimony  of  plaintiff  shows  that  he  fully  appreciated  the 
danger  I  cannot  give  my  assent  True,  the  plaintiff  was  not  able  to  stand 
up  at  all  times  against  the  skillful  cross-examination  of  counsel,  but  he  did 
repeat  two  or  three  times  that  he  knew  it  was  dangerous  to  strike  hot  matte 
cones  when  there  was  water  there,  and  he  said  that  he  knew  that  he  ought 
to  break  up  only  cold  cones.  The  whole  testimony,  fairly  considered,  dis- 
closed this  state  of  affairs:  The  boy  had  observed  generally  certain  occur- 
rences around  the  yard*  He  had  seen  cones  explode  when  coming  In  contact 
with  water,  and  had  seen  the  effect  of  cold,  damp  steel  coming  in  contact  with 


Digitized  by 


Google 


BERNARD  V.  ABEL.  3G1 

hot  metal.  He  had  been  permitted  to  go  to  work,  however,  without  any  in- 
stmction  as  to  the  danger  attending  snch  explosions.  The  master  had  al- 
lowed a  boy  of  inexperience  to  observe  for  himself  from  the  surroundings  and 
apply  his  immature  judgment  in  reasoning  from  cause  to  effect,  without  warn- 
ing him  of  the  danger  which  it  is  plain  to  my  mind  he  did  not  fully  appre- 
ciate. While  counsel  for  the  defendant  have  shown  much  ability  in  the  pres- 
entation of  their  theory  and  have  displayed  much  ingenuity  and  skill  in 
cross-examining  the  plaintiff,  I  can  but  feel  that  the  contention  they  make 
is  technical,  and  that  they  have  overlooked  that  phase  of  the  case  which 
requires  the  master  to  caution  one  of  tender  years  not  generally  of  danger, 
but  to  put  him  in  possession  of  such  facts  as  will  enable  him  to  appreciate  it 

Second.  While  the  rule  is  that  one  cannot  deliberately  enter  a  place  of  dan- 
ger, or  do  an  act  which  is  manifestly  dangerous  and  which  in  all  reasonable 
probability  will  result  in  Injury,  yet  that  does  not  relieve  the  master  from 
furnishing  a  safe  place.  The  argument  is  made  that  the  plaintiff  knew  that 
the  cone  which  he  struck  must  have  been  deposited  between  11  and  1  o'clock, 
but  the  master  is  presumed  to  have  known  this  also.  Clearly  the  plaintiff 
was  pursuing  the  work  which  he  had  been,  directed  to  do.  The  Information 
that  there  was  only  one  cone  there,  and  that  recently  from  the  furnace,  must 
have  been  equally  in  contemplation  of  law  in  the  mind  of  the  master  as  in 
the  mind  of  the  plaintiff.  The  cone  did  not  appear  to  be  hot  It  was  shown 
that  it  had  cooled  suffici^tiy  to  form  a  crust,  so  to  speak,  on  the  outside  from 
one  to  two  inches  in  thickness,  and,  of  course,  it  was  black.  Plaintiff,  then, 
acted  on  appearances,  and  it  was  a  question  for  the  jury  to  say,  considering 
his  age,  experience,  and  the  like,  whether  he  was  gull^  of  contributory  neg- 
ligence. Again,  it  was  disclosed  by  the  testimony  of  Sabln,  the  shift  l)oss, 
that  it  was  against  the  rules  to  put  water  at  the  particular  place  where  those 
cones  were  being  deposited.  He  said:  "I  kept  the  water  out  of  it,  yes, 
sir;  and  I  always  gave  orders  to  that  effect  too.  Q.  That  there  should  be 
no  water  put  in  there?  A.  Yes,  sir."  It  sufficiently  appeared  that  the  defend- 
ant had  knowingly  permitted  the  violation  of  this  rule  In  relation  to  keeping 
this  particular  place  dry,  to  such  an  extent  as  to  establish  a  disregard  of  it 
The  plaintiff  was  justified  In  assuming  that  there  would  be  no  water  there. 

For  these  reasons,  the  motion  for  a  new  trial  will  be  overruled. 


(166  Fed.  640.) 

BERNARD  v.  ABEL  et  al. 

In  re  BERNARD. 

(Circuit  CV)urt  of  Appeals,  Ninth  Circuit.    October  14,  1907.) 

No.  1,437. 

L   JUDGKENT— COBBEOTION  AFTER  TERM— AUTHOBITT  OF  COUBT. 

It  is  within  the  power  of  a  court  to  amend  its  record  of  a  judgment  at 
a  subsequent  term  to  prevent  Injustice  through  a  mistake  or  inadvertence 
of  the  judge  or  counsel  or  the  clerk,  as  by  correcting  the  wording  of  an 
order  of  dismissal  which  by  mistake  did  not  conform  to  the  motion  on 
which  it  was  based. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  30,  Judgment,  §§  594- 
599.] 

2.  Same— Notice  of  Motion. 

It  is  not  a  fatal  objection  to  a  nunc  pro  tunc  order  correcting  a  judg- 
ment on  the  ground  of  mistake  that  the  motion  therefor  was  not  served 
as  many  days  before  the  hearing  as  required  by  the  rules  of  court  in  case 
of  ordinary  motions  in  suits. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent.  Dig.  vol.  30,  Judgment  S  622.] 

8.  Bankruptcy— Involuntary  Proceedings— Dismissal  bt  Petitioners. 

The  only  issues  triable  in  a  contested  bankruptcy  proceeding  are  those 
of  insolvency  and  whether  the  alleged  act  of  bankruptcy  has  been  corn- 
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mitted,  and  the  court  Is  not  required  to  deny  a  motion  by  the  petition- 
ing creditors  for  a  dismissal  of  the  proceeding,  if  satisfied  tiiat  it  is  made 
in  good  faith,  because  of  other  issues  sought  to  be  raised  by  the  answer  and 
which  it  has  no  power  to  try. 
[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  C,  Bankruptcy,  S  186.] 

Petition  for  Review  and  Appeal  from  the  District  Court  of  the 
United  States  for  the  Western  Division  of  the  Western  District  of 
Washington. 

J.  C.  Cross,  for  appellant. 

W.  I.  Agnew  and  G.  C.  Israel,  for  appellees. 

Before  GILBERT,  Circuit  Judge,  and  DE  HAVEN  and  HUNT, 
District  Judges. 

HUNT,  District  Judge.  On  July  18,  1905,  a  petition  in  involun- 
tary bankruptcy  was  filed  in  the  District  Court  of  the  United  States 
for  the  Western  District  of  Washington,  Western  Division,  by  Veysey 
Bros.,  T.  H.  McKay,  S.  M.  Heath,  and  W.  H.  Abel,  praying  that 
Joseph  Bernard,  appellant  here,  be  adjudged  a  bankrupt  under  the 
bankruptcy  laws  of  the  United  States.  The  principal  ground  for  the 
petition  in  involuntary  bankruptcy  was  that  within  four  months  pre- 
ceding the  filing  of  the  petition  Bernard,  while  insolvent,  committed 
an  act  of  bankruptcy,  in  that  he  transferred  a  portion  of  his  property 
to  one  or  more  of  his  creditors,  with  intent  to  prefer  such  creditors 
over  his  other  creditors,  by  executing  and  delivering  to  the  North- 
western Lumber  Company  a  bill  of  sale  purporting  to  convey  a  cer- 
tain logging  outfit,  and  that  the  instrument  of  sale  was  made  by 
Bernard,  and  accepted  by  the  lumber  company,  for  the  purpose  and 
with  the  intent  to  injure,  delay,  and  defraud  the  creditors  of  Bernard. 
The  petition  in  bankruptcy  also  alleged  that,  in  a  suit  brought  in  the 
superior  court  of  the  state  of  Washington  by  Veysey  Bros,  against 
said  Bernard,  the  personal  property  just*  described — ^that  is,  the  log- 
ging outfit — was  attached,  and  was  thereafter  claimed  by  the  North- 
western Lumber  Company,  and  that  in  an  action  duly  brought  by  it  a 
judgment  was  rendered  that,  by  the  bill  of  sale  referred  to,  it  became 
the  owner  of  the  said  property,  and  that  said  attachment  was  thereby  re- 
leased, and  that  certain  real  estate  had  been  attached,  but  that  peti- 
tioners in  bankruptcy,  Veysey  Bros.,  had  released  said  attachments, 
and  in  their  petition  in  involuntary  bankruptcy  had  expressly  waived 
any  right  under  the  said  attachments.  Bernard  answered  the  petition, 
denying  any  indebtedness  to  the  petitioners,  denying  insolvency,  and 
denying  that  he  had  committed  the  act  of  bankruptcy  set  forth  in 
the  petition.  He  also  set  up  that  about  March  31,  1905,  Veysey  Bros, 
brought  suit  against  him  upon  the  alleged  indebtedness  referred  to 
in  their  petition,  and  that  they  had  wrongfully  caused  an  attachment 
to  be  issued  in  said  suit,  wrongfully  levied  upon  certain  of  his  prop- 
erty, and  that  the  attachment  was  one  in  full  force  and  effect  when 
the  petition  in  bankruptcy  was  filed,  and  that  the  claim  of  Veysey 
Bros,  was  a  disputed  and  unliquidated  one.  Bernard  objected  to  be- 
ing declared  a  bankrupt,  and  prayed  that  the  questions  involved  should 
be  tried  by  jury. 
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Replication  in  due  form  was  filed  by  the  creditors  who  had  peti- 
tioned in  the  proceeding  in  bankruptcy.  On  May  4th  the  petitioning 
creditors  moved  the  court  to  dismiss  the  proceedings  "without  right 
to  further  prosecute."  The  motion  recited  that  it  was  made  for  the 
reason  that,  since  the  filing  of  the  petition,  the  bankrupt  had  been 
engaged  in  business,  and  was  then  in  a  position  to  pay,  and  had 
stated  his  willingness  to  pay,  the  debts  of  the  petitioning  creditors, 
on  account  of  which  the  proceeding  was  instituted.  On  May  28th 
Bernard  filed  an  affidavit  objecting  to  the  allowance  of  the  motion 
for  a  dismissal  of  the  proceeding.  The  objections  of  Bernard  were 
based  upon  the  following  grounds:  That  the  proceeding  had  been 
brought  without  just  cause;  that,  when  the  petition  was  filed,  he 
was  and  ever  since  had  been  engaged  in  a  profitable  business;  that 
he  had  been  and  then  was  in  a  position  to  pay  his  debts  to  petitioners, 
and  had  stated  his  willingness  to  pay  any  sum  or  sums  due,  and  ow- 
ing by  him  to  petitioners.  He  further  set  forth  that  he  had  paid 
certain  of  the  petitioners  amounts  found  due,  and,  furthermore,  that, 
when  the  petition  in  bankruptcy  was  filed,  there  was  pending  in  the 
superior  court  of  the  state  of  Washington  a  suit  brought  by  Veysey 
Bros,  involving  a  claim  made  the  basis  of  the  petition  in  bankruptcy ; 
that  the  amount  of  the  claim  was  in  issue,  but  that  he  had  expressed 
his  disposition  and  willingness  to  pay  to  Veysey  Bros,  any  amount 
justly  due.  He  then  set  forth  that  he  had  been  damaged  by  reason 
of  the  proceedings,  and  that,  upon  proper  proceedings,  he  was  will- 
ing that  the  matter  be  dismissed,  but  he  insisted  "that  such  dismissal 
be  upon  the  answer  of  this  affiant  made  and  served  herein,  as  afore- 
said." Thereafter,  on  June  13th,  the  court  entered  a  judgment  of 
dismissal.  The  judgment  recited  that  the  matter  came  on  regularly 
to  be  heard  on  motion  of  the  petitioning  creditors,  "praying  for  a  dis- 
missal of  this  petition  without  right  to  further  prosecute" ;  and  there- 
upon it  was  ordered  "that  the  petition  herein  be,  and  the  same  is, 
dismissed  without  right  to  further  prosecute  their  claims."  There- 
after, on  September  19th,  the  petitioning  creditors  moved  the  court 
that  the  order  of  dismissal  be  modified  so  as  to  show  that  the  right 
of  the  petitioning  creditors  to  sue  upon  their  claims  in  the  state  courts 
was  preserved  by  limiting  the  right  to  further  prosecute,  referred  to 
in  said  order,  to  bankruptcy  proceedings.  Notice  of  this  motion  to 
modify  was  served  on  September  19,  1906,  upon  the  attorney  for 
Bernard  by  leaving  a  copy  with  him  in  his  office  at  Aberdeen,  Wash. 
Thereafter,  on  September  26th,  Bernard  filed  a  special  appearance 
and  objections  in  the  matter  of  the  motion  for  the  modification  of 
the  judgment  of  dismissal.  He  objected  because  the  time  desig- 
nated in  the  notice  of  hearing  of  the  petition  for  modification  was 
not  a  rule  day;  that  the  notice  of  hearing  was  not  sufficient  under 
the  rules  of  practice  of  the  bankruptcy  court.  In  his  appearance, 
however,  it  was  set  forth  that,  if  the  special  appearance  was  not  sanc- 
tioned, he  would,  subject  to  exceptions,  appear  generally  within  the 
time  allowed  therefor  by  the  law  or  by  order  of  the  court,  and  plead. 
The  court  overruled  the  objections,  and  denied  the  request  for  the 
allowance  of  time  to  appear  generally  and  plead.  Exceptions  were 
allowed.    Thereafter,  on  the  same  day,  the  court  entered  an  order 
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reciting  generally  the  proceedings  upon  the  motion  of  the  petitioners 
to  modify  the  judgment  of  dismissal,  and  reciting,  also,  as  follows: 

"And  it  appearing  to  tlie  court  that  the  Judgment  of  dismissal  filed  in  this 
cause  on  June  13,  1906,  was  inadvertently  entered,  and  by  inadvertence  did 
not  conform  to  the  motion  to  dismiss  the  action  filed  by  the  petitioners.** 

It  was  ordered  that  the  judgment  of  dismissal  of  June  13,  1906, 
be  vacated  and  expunged  from  the  record;  that  the  motion  to  dismiss 
the  bankruptcy  proceeding  filed  on  May  4th  should  be  granted,  and 
ordering  that  said  cause — ^that  is,  the  bankruptcy  proceeding — "is 
hereby  dismissed  without  right  to  further  prosecute  for  adjudication 
of  bankruptcy  under  the  national  bankruptcy  law  for  any  of  the  causes 
alleged  in  the  petition  herein."  It  was  further  ordered  that  the  judg- 
ment then  rendered  by  the  court  "be  entered  nunc  pro  tunc  as  of  date 
June  13,  1906."  Bernard  thereafter  duly  filed  his  bill  of  exceptions, 
and  appealed  to  this  court,  praying  herein  for  a  review  of  the  pro- 
ceedings of  the  district  court.  The  respondents  herein  demur  to  the 
petition  for  review  upon  the  ground  that  it  does  not  state  facts  suf- 
ficient to  entitle  the  petitioner  to  a  writ. 

Rev.  St.  §  572,  26  Stat.  45,  c  65,  §  6  [U.  S.  Comp.  St  1901,  p.  464], 
provides  as  follows : 

"The  regular  terms  of  the  district  courts  shall  be  held  at  the  times  and 
places  following,  but  when  any  of  said  dates  shall  fall  on  Sunday,  the  term 
shall  commence  on  the  following  day.  ♦  ♦  ♦  Washington,  Tacoma,  first 
Tuesday  in  February  and  July." 

The  principal  question  involved  is  whether  the  court  had  authority 
to  vacate  the  judgment  of  dismissal,  and  to  make  a  judgment  nunc  pro 
tunc  at  the  time  and  under  the  circumstances  stated.  Courts  have 
the  power  to  amend  their  judgments,  upon  proper  showing,  within  a 
reasonable  time,  when  no  such  change  of  circumstances  has  occurred 
as  would  make  an  amendment  unjust  to  third  persons  or  to  the  parties 
themselves.  It  happens  sometimes,  for  instance,  that  applications  to 
amend  verdicts  are  granted  even  after  error  has  been  brought.  Such 
amendments  have  often  been  allowed  upon  the  judge's  notes  of  the 
evidence  at  the  trial,  or  upon  other  evidence  clearlv  establishing  the 
justice  of  the  proposed  amendments.  This  principle  is  distinct Iv  stated 
in  Matheson's  Adm'r  v.  Grant's  AdmV,  2  How.  263,  11  L.  Ed.  261. 
"It  is  a  familiar  doctrine,"  said  the  Supreme  Court  in  Insurance  Co.  v. 
Boon,  95  U.  S.  117,  24  L.  Ed.  395,  "that  courts  always  have  jurisdic- 
tion over  their  records  to  make  them  conform  to  what  was  actually 
done  at  the  time ;  and,  whatever  may  have  been  the  rule  announced  in 
some  of  the  old  cases,  the  modern  doctrine  is  that  some  orc'ers  and 
amendments  may  be  made  at  a  subsequent  term,  and  directed  to  be  en- 
tered, and  become  of  record,  as  of  a  former  term." 

This  power  is  one  to  make  the  record  speak  the  truth.  It  is  salutary, 
and  enables  courts  to  prevent  injustice  through  mere  mistake  or  in- 
advertence of  the  judge,  or  counsel,  or  the  clerk.  After  the  expiraticm 
of  the  term  at  which  a  judgment  is  rendered,  there  is  no  power  in  a 
court  of  law  to  amend  a  record  in  order  to  make  it  show  that  which  did 
not  take  place,  as  to  do  this  would  be  to  exercise  a  revisory  or  appel- 
late power  of  the  court's  own  decisions ;  but,  upon  proper  showing,  the 
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power  to  correct  a  record  by  amending  a  judgment  at  a  subsequent 
term  is  thoroughly  well  established.  Bank  v.  Moss,  6  How.  31,  12  L. 
Ed.  331 ;  1  Freeman  on  Judgments,  §  72;  Odell  v.  Reynolds,  70  Fed. 
656,  17  C.  C.  A.  317.  The  record  in  this  case  shows  that  the  first  judg- 
ment of  dismissal  did  not  conform  ti  the  motion  f^r  dismissal.  It 
clearly  appears  that  litigation  between  certain  of  the  creditors  and  Ber- 
nard was  pending  in  the  state  courts  when  the  order  of  dismissal  of 
the  bankruptcy  proceedings  was  applied  for,  and  that  the  original  mo- 
tion to  dismiss  did  not  contemplate  a  judicial  injunction  by  the  bank- 
rupt court  against  the  pursuit  of  that  litigation.  It  is  evident  that  all 
that  the  court  meant  by  its  action  was  a  dismissal  of  the  proceed'ni-s  in 
bankruptcy,  without  right  to  carry  on  such  proceedings,  and  such  only, 
any  longer.  But,  by  inadvertence,  the  order  read  as  if  it  intended  to 
cut  the  creditors  off  from  carrying  on  their  suits  in  other  courts  to  re- 
cover certain  claims.  That  the  court,  under  the  circumstances,  was 
within  its  power  when,  upon  motion,  it  made  its  record  speak  the  exact 
truth  by  limiting  the  words  expressing  its  meaning  seems  too  plain  to 
require  further  discussion. 

There  is  no  real  merit  in  the  point  that  notice  of  hearing  of  the  mo- 
tion to  modify  was  not  given  for  as  many  days  before  the  hearing  as 
the  rules  of  the  United  States  court  in  and  for  the  district  of  Washing- 
ton require  in  usual  practice  pertaining  to  motions.  It  is  apparent  that 
petitioner,  Bernard,  was  in  no  way  injured  by  the  correction  of  the 
record.  In  his  affidavit  resisting  the  motion  to  dismiss  the  proceedings, 
after  stating  that  they  had  been  instituted  without  good  cause,  he  al- 
leged general  damages,  and  stated  that  upon  "proper  proceedings'*  he 
was  willing  that  the  matter  might  be  dismissed,  but  insisted  "that  such 
dismissal  be  upon  the  answer  of  this  affiant  made  and  served  herein  as 
aforesaid."  He  expressly  alleged  payments  to  certain  of  the  petition- 
ing creditors  since  the  petition  in  bankruptcy  had  been  filed,  and  ad- 
mitted the  pendency  of  litigation  with  certain  other  petitioning  credit- 
ors in  the  state  court,  involving  a  claim  of  Veysey  Bros.,  which  claim 
was  the  basis  of  the  petition  in  bankruptcy,  and  admitted  also  a  willing- 
ness to  pay  such  creditors  "the  amount  justly  due  and  owing."  The 
bankruptcy  court,  however,  was  not  justified  in  retaining  the  bank- 
ruptcy proceeding  in  order  that  it  might  determine  the  issues  still 
pending  and  undetermined  in  the  state  court,  while  it  was  wholly  be- 
yond its  power  to  have  tried  the  question  of  damages  for  a  wrongful  in- 
stitution of  bankruptcy  proceedings,  inasmuch  as  the  only  issues  triable 
upon  a  contested  bankruptcy  case  are  those  of  insolvency  and  whether 
the  alleged  act  of  bankruptcy  has  been  committed.  Bankr.  Act,  §  19, 
subds.  "a,"  "b"  (Act  July  1,  1898,  c.  541,  30  Stat.  561  [U.  S.  Comp. 
St  1901,  p.  3429])  ;  Collier  on  Bankruptcy,  p.  257. 

Under  the  circumstances,  therefore,  if  petitioning  creditors  wished 
to  dismiss  their  petition  in  bankruptcy,  and  to  try  their  suit  in  the  state 
court,  they  had  a  right  to  move  for  a  dismissal  of  the  bankruptcy  mat- 
ter, and,  if  the  court  believed  they  were  in  good  faith,  to  oliain  such 
an  order. 

The  petition  for  a  writ  will  be  dismissed. 


Digitized  by 


Google 


366  84  C.  C.  A.  REPORTS. 

(166  Fed.  654.) 

AACHEN  &  MUNICH  FIRE  INS.  CO.  V.  MORTON. 

(Circuit  C5ourt  of  Appeals,  Sixth  Circuit    November  15,  1907.) 
No.  1,683. 

1.  LnfiTATiON  OF  Actions— CJoMPUTATiON  of  Period  of  Limitation— Accbuai* 

OF  Right  of  Action. 

Tbe  statute  of  limitations  begins  to  run  from  tbe  time  a  right  of  ac^ 
tion  accrues  for  a  breach  of  duty  or  contract  or  for  a  wrong,  without  re- 
gard to  the  time  when  actual  damage  results. 

[Ed.  Note.— For  cases  In  point,  see  CJent.  Dig.  vol.  33,  Limitation  of  Ac- 
tions, U  217,  218.] 

2.  Same— Bbeagh  of  Contbaot. 

An  insurance  company  undertook  to  cancel  a  policy  In  accordance  with 
its  terms  by  giving  notice  and  returning  the  unearned  premium.  The 
policy  having  been  lost,  a  lost  policy  receipt  was  given,  signed  by  the 
owner  of  the  property  and  mor^agees,  to  whom  the  policy  was  made  pay- 
able, by  which  they  agreed  tliat,  if  the  policy  was  found,  it  would  be  sur- 
rendered. The  property  was  burned,  and  the  policy,  having  been  found, 
was  assigned  by  the  mortgagees  to  a  third  person,  who  recovered  there- 
on against  the  company.  Held,  in  an  action  by  the  company  to  recover 
tbe  amount  so  paid  out  by  it  from  one  of  the  mortgagees,  based  on  an  al- 
leged breach  of  the  cancellation  agreement,  that  such  breach  occurred  and 
plaintiff's  cause  of  action  accrued  at  the  time  the  policy  was  assigned  by 
defendant  in  violation  of  his  agreement  to  surrender  it,  and  that  the  stat- 
ute of  limitations  commenced  to  run  at  that  time. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
Division  of  the  Western  District  of  Michigan. 

The  Aachen  &  Munich  Fire  Insurance  CJompany,  a  foreign  corporation  doing 
business  in  Michigan,  Insured  against  loss  by  fire  a  certain  hotel  building  and 
furniture  therein  situated  in  that  state,  and  owned  by  a  Michigan  corpora- 
tion known  as  the  "St  Joseph  Hotel  Company."  This  contract  of  insurance 
bore  date  of  July  17,  1897,  and  covered  the  risk  for  one  year,  unless  sooner 
terminated  by  cancellation,  as  provided  by  the  policy.  Attached  to  the  policy 
was  a  slip  providing  "loss,  if  any,  payable  to  Andrew  Crawford  and  John  H. 
Graham,  as  their  Interest  may  appear."  These  persons  were  at  the  time  mort- 
gagees and  stockholders.  February  28,  1898,  notice  was  given  to  the  hotel  com- 
pany and  to  said  Crawford  and  Graham  of  an  intention  to  cancel  the  policy. 
On  March  8,  1898,  the  unearned  part  of  the  premium  was  accordingly  retu^ed 
to  the  hotel  company,  but  the  policy  was  not  actually  delivered  up,  because 
It  had  been  lost  or  misplaced.  In  consequence  of  this  fact  an  agreement  in 
the  following  words  and  figures  was  made  and  delivered  to  the  insurer: 

"Policy  No.  61,251.  Return  Premium,  $17.75. 

"Agency  at  Benton  Harbor,  State  of  Michigan. 

"In  consideration  of  seventeen  and  75-100  dollars  to  us  paid,  the  receipt 
whereof  Is  hereby  acknowledged,  we  hereby  surrender,  release  and  relinquish 
all  our  rights,  title  and  interest  in  policy  No.  61,251  of  the  Aachen  and  Mun- 
ich Insurance  Company  of  Alx-la-Chappelle,  Issued  at  its  Benton  Harbor 
Agency,  and  all  advantages  to  l>e  derived  therefrom  and  the  said  policy  having 
been  lost  or  mislaid,  we  agree  to  make  no  claim  whatever  for  any  loss  or 
damage  on  which  the  said  company  would  be  liable  under  said  policy,  and  to 
return  said  policy,  (if  the  same  should  be  found)  to  the  said  company  forth- 
with, and  without  further  compensation  and  we  certify  that  said  policy  has 
not  been  assigned  or  transferred  In  any  manner  whatsoever. 

"Dated  March  3,  189&  Hotel  St  Joseph  C>ompany, 

"Per  S.  J.  Morlxm,  Assured. 
"J.  H.  Graham, 
"A.  Crawford, 

"Mortgagees.** 
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On  or  about  July  10,  1898,  the  hotel  was  destroyed  by  fire.  On  January  13, 
1898,  the  policy,  which  in  the  meantime  had  been  found,  was  assigned  by  the 
hotel  company  and  by  Crawford  and  Graham  to  one  H.  G.  Stone,  a  citizen  of 
Illinois.  On  January  15,  1898,  Stone,  the  assignee,  brought  suit  in  a  circuit 
court  of  the  state  of  Illinois  against  the  Insurer  in  the  name  of  Crawford  and 
Graham  for  the  use  of  said  Stone.  The  insurance  company  appeared  and  set 
up  the  cancellation  of  the  policy  as  a  defense,  and  upon  a  trial  there  was  a 
judgment  for  the  defendant.  The  cause  was  thereupon  taken  by  appeal  pray- 
ed and  allowed  the  said  Graham,  Crawford  having  died,  to  the  Appellate  Court 
of  the  First  District  of  the  state  of  Illinois,  which  court  reversed  the  judg- 
ment of  the  circuit  court  and  entered  judgment  against  the  insurance  com- 
pany for  the  full  amount,  with  interest  and  costs.  This  Judgment  was  aflarm- 
ed  by  the  Supreme  Court  of  the  state  of  Illinois  on  October  25,  1902.  The 
judgment  was  thereupon  paid,  together  with  costs  and  the  expenses  of  the 
litigation.  On  January  17,  1906,  this  suit  was  started  against  the  said  Gra- 
ham, assignee  of  the  said  policy  and  plaintiff  in  the  said  Illinois  suit,  to  re- 
cover from  him  the  amount  of  the  said  Illinois  judgment,  together  with  costs, 
interests,  and  expenses  of  the  said  litigation.  '£he  opinions  of  both  the  Illi- 
nois courts,  by  agreement,  are  made  a  part  of  each  count  in  the  declaration. 
Graham  meantime  died,  and  the  suit  was  revived  against  his  administrator. 
A  demurrer  to  the  plaintiff's  amended  declaration  was  sustained  and  judg- 
ment rendered  for  the  defendant.  From  this  judgment,  the  Insurance  com- 
pany has  sued  out  this  writ  of  error. 

Arthur  Webster  and  Willard  Kingsley,  for  plaintiff  in  error. 
G.  M.  Valentine,  for  defendant  in  error. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit  Judges 

LURTON,  Circuit  Judge  (after  stating  the  facts  as  above).  Two 
questions  have  been  argued  as  defenses  arising  under  the  demurrer  to 
the  plaintiff's  declaration :  First,  the  effect  of  the  judgment  of  the  Illi- 
nois court  as  res  ad  judicata;  and,  second,  the  Michigan  statute  limit- 
ing personal  actions  to  six  years.    These  in  their  order. 

The  policy  of  insurance  upon  which  Graham's  suit  for  the  use  of 
Stone  was  brought  contained  the  usual  provision  that  "this  policy 
shall  be  canceled  at  any  time  at  the  request  of  the  insured,  or  by  the 
company,  by  giving  five  days'  notice  of  such  cancellation,"  etc.  The 
defense  made  to  the  Illinois  suit  was  that  the  policy  had  been  effectu- 
ally canceled  before  any  loss  had  occurred.  The  Illinois  Appellate 
Court  found  as  a  fact  that  both  Graham  and  Crawford  had  an  insur- 
able interest  in  the  property  insured  as  the  property  of  the  St.  Joseph 
Hotel  Company,  both  as  mortgagees  and  as  stockholders,  and  that 
their  interest  in  the  policy  as  stockholders  had  not  been  canceled  or 
surrendered,  but  had  been  effectually  transferred  after  loss  to  Stone, 
the  beneficial  plaintiff  in  that  suit.  Upon  this  finding  that  court  gave 
judgment  against  the  insurance  company  for  the  full  amount  of  the 
policy  with  interest  and  costs.  Upon  a  writ  of  error  to  the  Supreme 
Court  this  judgment  was  affirmed.  This  affirmance,  from  the  opin- 
ion of  that  court,  appears  to  have  been  based  upon  the  fact  that  find- 
ings of  the  Appellate  Court  had  been  made  a  part  of  the  judgment 
of  that  court,  thereby  leaving  open  for  review  no  question  except 
whether  upon  the  facts  so  made  a  part  of  the  judgment  the  law  had 
been  correctly  applied.  Upon  the  record,  as  made  up,  that  court  also 
held  that  no  propositions  of  law  had  been  saved  under  the  practice 
of  the  court  which  would  enable  it  to  question  the  propositions  of 
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law  held  by  the  Appellate  Court  in  behalf  of  the  plaintiffs  in  the 
lower  court.  Thus  finding  its  hands  tied,  the  Supreme  Court  affirmed 
the  judgment  of  the  Appellate  Court  against  the  present  plaintiflF  in 
error,  the  Aachen  &  Munich  Fire  Insurance  Company.  Aachen  & 
Munich  Fire  Ins.  Co.  v.  Crawford,  199  111.  367,  65  N.  E.  134.  Unless 
the  plaintiff  in  error  can  escape  the  effect  of  this  Illinois  judgment 
as  an  adjudication,  it  is  clear  that  the  insurance  company  cannot  rec- 
ompense itself  by  a  recovery  against  Graham's  administrator  in  an 
action  which  is  necessarily  grounded  upon  the  proposition  that  the  re- 
covery in  the  Illinois  court  against  it  was  wrongful  and  erroneous. 
In  short,  it  was  adjudged  in  that  action,  it  being  one  in  which  Graham 
was  an  actor  on  one  side  and  the  insurance  company  upon  the  other, 
that  Graham's  interest  in  the  hotel  as  a  stockholder  was  insured,  and 
that  the  cancellation  agreement  did  not  effectually  cancel  the  policy 
as  to  that  interest.  The  present  action  is  in  direct  contravention  of 
that  adjudication. 

But  the  learned  attorneys  who  now  represent  the  insurance  com- 
pany say  that  the  judgment  in  that  case  is  not  conclusive  here  under 
the  averments  of  the  amended  declaration,  which,  they  say,  sets  forth 
a  state  of  facts  in  respect  to  the  cancellation  agreement  which  make 
an  issue  which  was  not  presented  by  the  pleadings  in  the  Illinois  case, 
and  thus  not  then  adjudged.  These  new  facts  are,  in  substance,  that 
the  parties  intended  that  the  stockholder's  interest  of  Graham  and 
Crawford  should  be  canceled  and  surrendered,  and  that  if  the  can- 
cellation agreement,  called  the  "Lost  policy  receipt,"  did  not  plainly 
express  this  intent,  it  is  because  it  is  defective  in  form  and  fullness. 
It  is  now  averred  that  Graham  actively  undertook  to  fully  cancel  and 
effectually  surrender  any  benefit  under  said  policy  in  every  character, 
and  that  he  affirmed  and  represented  that  the  receipt  given  for  the 
lost  policy  "was  in  manner  and  form  a  good,  valid,  and  efficient  sur- 
render, discharge,  and  cancellation  of  said  policy  and  loss  slip  at- 
tached thereto."  It  is  further  alleged  that  that  contract  or  receipt 
was  delivered  by  him  to  the  company  "with  the  intent  to  cancel  and 
release  all  the  interests  which  he  had  or  claimed  to  have"  in  the  policy 
or  lost  slip. 

Assuming,  as  we  must,  for  the  purposes  of  this  case,  that  the  "lost 
policy  receipt"  did  not  operate  in  terms  as  a  cancellation  and  sur- 
render of  the  policy  in  so  far  as  that  policy  protected  Mr.  Graham's 
interest  as  a  stockholder,  a  very  grave  question  is  presented  as  to 
whether  it  can  be  varied  or  contradicted  by  parol  evidence  of  the  in- 
tent and  purpose  of  the  parties  or  their  antecedent  declarations;  its 
execution  and  deliverv  not  being  denied.  Assurance  Company  v. 
Building  Association,  183  U.  S.  308,  349,  361,  22  Sup.  Ct.  133, 46  L.  Ed. 
213,  has  greatly  narrowed  the  limits  within  which  such  evidence  is 
available  when  the  written  instrument  is  unambiguous  and  actual  fraud 
in  the  execution  or  delivery  is  not  relied  upon.  But,  passing  the 
question  without  express  decision,  we  think  that  relief  must  be  denied, 
because  plaintiff's  right  of  action  arose  more  tlian  six  years  before 
this  suit  was  begun.  A  right  of  action  accrues  whenever  such  a 
breach  of  duty  or  contract  has  occurred,  or  such  a  wrong  has  been 
sustained,  as  will  give  a  right  to  then  bring  and  sustain  a  suit    That 
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the  statute  begins  to  run  from  the  time  that  a  right  of  action  accrues, 
without  regard  to  when  the  actual  damage  results,  is  well  settled. 
26  Cyc.  1065,  1069,  1116,  and  cases  there  cited :  Wilcox  v.  Plummer, 
4  Pet.  172,  7  L.  Ed.  821. 

If  an  act  occur,  whether  it  be  a  breach  of  contract  or  duty  which 
one  owes  another  or  the  happening  of  a  wrong,  whether  willful  or 
negligent,  by  which  one  sustains  an  injury,  however  slight,  for  which 
the  law  gives  a  remedy,  that  starts  the  statute.  That  nominal  dam- 
ages would  be  recoverable  for  the  breach  or  for  the  wrong  is  enough. 
'Oie  fact  that  the  actual  or  substantial  damages  were  not  discovered 
or  did  not  occur  until  later  is  of  no  consequence.  The  act  itself,  which 
is  the  ground  of  action,  cannot  be  legally  separated  from  its  conse- 
quences. Were  this  so,  successive  actions  might  be  brought  in  many 
cases  of  contract  and  tort  as  the  damages  developed,  although  all  tlie 
consequential  injuries  had  one  common  root  in  the  single  original 
breach  or  wrong.    This  would  in  effect  nullify  the  statute. 

There  is  a  class  of  actions  for  consequential  damages  which  are 
distinguishable  from  the  class  to  which  we  refer  and  from  the  one 
at  bar.  The  breach  of  duty  or  other  wrongful  act  may  or  may  not 
be  legally  injurious  to  the  plaintiff  until  he  has  suffered  some  con- 
sequence therefrom.  Thus  a  railway  may  be  operated  without  the 
exercise  of  statutory  precautions  intended  to  safeguard  the  public. 
But,  until  one  has  sustained  some  injury  in  consequence,  he  has  no 
right  of  action.  It  is  the  duty  of  a  municipality  to  maintain  its  streets 
so  that  they  may  be  safely  used  by  the  public.  But  the  mere  fact 
that  a  street  is  in  a  dangerous  condition  will  not  give  a  right  of  ac- 
tion to  every  (Hie  who  chooses  to  sue.  It  is  only  when  some  injury 
has  occurred  as  a  consequence  that  the  statute  begins  to  run  against 
the  injured  person's  right  of  action.  One  may  maintain  a  dangerous 
wall  along  a  public  street,  but  no  individual  right  of  action  against 
him  will  arise  until  some  injury  shall  result.  If  one  has  the  legal 
right  to  take  the  coal  or  other  mineral  below  the  surface  of  premises 
occupied  by  another,  he  owes  that  person  the  duty  of  doing  it  in  such 
manner  as  will  not  disturb  his  enjo)mient  of  the  surface.  But  until 
the  enjoyment  of  the  surface  premises  is  interfered  with  no  right  of 
action  arises  for  the  breach  of  this  duty.  This  last  illustration  is  from 
the  case  of  Bonomi  v.  Backhouse,  9  H.  L.  Cases,  305,  and  the  decision 
in  that  case  went  upon  the  ground  that  the  cause  of  action  did  not 
arise  until  the  enjoyment  of  the  surface  was  affected  by  the  falling 
in  tof  the  ground.  The  surface  owner  was  not  bound  to  bring  his  suit 
when  the  mischief  was  done  which  ultmiately  led  to  the  injury  of  his 
rights,  because  no  legal  injury  had  occurred  until  there  was  some  in- 
terference with  the  enjoyment  of  his  surface  estate.  The  case  of 
Smith  v.  City  of  Seattle,  18  Wash.  484,  61  Pac.  1057,  63  Am.  St 
Rep.  910,  is  to  the  same  effect.  The  case  of  State  v.  McClellan,  113 
Tenn.  616,  625,  85  S.  W.  267,  has  been  relied  upon  by  the  plaintiff 
in  error  as  an  authority  holding  that  it  is  the  occurrence  of  actual 
damage  which  starts  the  statute.  That  was  an  action  upon  the  offi- 
cial bond  of  a  register  of  deeds,  etc.,  for  damages  resulting  from  his 
failure  to  correctly  register  a  deed  placed  in  his  hands  for  that  pur- 
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pose  by  the  plaintiff.  It  was  held  that  the  statute  of  limitations  did 
not  begin  to  run  until  the  plaintiff  had  sustained  some  injury  in  con- 
sequence. But  this  was  placed  upon  the  well-recognized  distinction 
between  the  liability  of  a  public  official  for  a  breach  of  official  duty 
and  the  right  of  action  which  may  arise  between  persons  having  only 
private  relations  with  each  other  when  there  has  been  a  breach  of  some 
contract  or  duty  which  one  personally  owes  to  the  other.  The  Ten- 
nessee court,  speaking  by  Judge  Shields,  said: 

"Public  officers  are  not  liable  for  a  breach  of  official  duty  to  an  indlYidual 
ualess  be  can  show  that  in  the  public  duty  was  Inyolved  a  duty  to  himself  as 
an  individual,  and  that  he  has  soffered  a  special  and  peculiar  injury,  not  com- 
mon to  the  general  public.  In  other  words,  without  special  injury,  the  wrcmg 
is  to  the  public  only,  and  pnnishable  by  indictment  or  removal  from  office, 
or  both.  The  plaintiff,  in  an  action  against  a  public  officer  for  a  breach  of  a 
duty  primarily  due  to  the  public,  must  show  both  the  breach  of  an  official 
duty,  in  the  correct  discharge  of  which  he  was  interested,  and  the  special 
resultant  injury  to  himself.  All  these  elements  must  be  present  This  rule 
is  necessary  to  prevent  public  officers  firom  being  annoyed  and  harassed  by 
groundless  actions  and  in  the  promotion  of  good  public  services.  23  A.  &  Eng. 
Ency.  of  Law,  379,  380 ;  Mechem  on  Public  Officers,  M  670-674.  Therefore  a 
right  of  action  against  a  public  officer  growing  out  of  a  breach  of  official  duty 
involving  individual  rights  is  not  complete  and  does  not  accrue  until  the 
happening  of  a  consequential  injury  resulting  proximately  from  the  breach." 

To  the  same  effect  is  the  case  of  Moore  v.  Tuvenal,  92  Pa.  490. 
People  V.  Cramer,  16  Colo.  169,  25  Pac.  302,  Steel  v.  Bryant,  49  Iowa, 
117,  and  Bank  of  Hartford  v.  Waterman,  26  Conn.  324,  were  similar 
to  the  Tennessee  case,  and  stand  upon  the  distinction  already  stated, 
being  actions  upon  the  official  bonds  of  public  officers  for  neglect  of 
official  duty  resulting  in  loss  to  the  plaintiffs.  The  later  Iowa  case  of 
Russell  V.  Abstract  Co.,  78  Iowa,  216,  42  N.  W.  654,  4  L.  R.  A.  536, 
illustrates  the  distinction.  That  was  an  action  against  a  private  ab- 
stract company.  It  was  held  that  the  statute  began  to  run  when  an  er- 
roneous abstract  was  furnished,  although  the  damage  did  not  result 
until  later.  To  the  same  effect  as  the  case  last  cited  are  Kinnison  v. 
Carpenter,  9  Bush  (Ky.)  606,  and  Carpet  Co.  v.  Dornan,  64  Mo. 
App.  25. 

The  gfround  of  the  present  action  is  the  wrongful  assignment  of 
the  policy  of  insurance  to  Stone.  That  act  was  in  breach  of  his  ex- 
press agreement  to  deliver  same  to  the  company  "forthwith"  when  it 
should  be  found.  That  act  was  also  in  direct  contravention  of  his 
implied  obligation,  in  view  of  the  averments  of  the  declaration  in  re- 
spect of  the  actual  intent  of  the  parties  as  to  the  full  cancellation  of 
the  policy  and  his  "affirmation  and  representations"  as  to  the  full  ef- 
fectiveness of  the  "lost  policy  receipt"  as  a  cancellation  of  every  in- 
terest which  he  claimed.  Everything  which  followed  was  the  plain 
result  or  consequence  of  that  act,  whether  we  treat  it  as  a  mere  breach 
of  contract  or  a  tortuous  and  wrongful  act  in  view  of  his  obligations 
and  relations  to  the  insurance  company.  A  right  of  action  then  arose. 
That  the  damages  immediately  accruing  may  have  been  purely  nom- 
inal does  not  alter  the  case.  For  the  nominal  damages  the  plaintiff 
might  have  maintained  its  suit.  Actual  damages  accrued  when  suit 
was  actually  brought  upon  the  policy  for  the  company  was  then  corn- 
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pelled  to  incur  the  expense  of  a  defense,  and,  when  judgment  was 
finally  rendered  for  the  amount  of  the  policy  with  interest  and  costs, 
the  full  extent  of  the  injury  done  by  the  act  of  assignment  was  deter- 
mined. The  act  of  wrongfully  assigning  the  policy  is  the  cause  of 
action,  or  the  plaintiff  has  stated  none,  and  the  damages  which  resulted 
cannot  be  legally  separated  from  the  act  which  constituted  the  legal 
wrong  which  lies  at  the  foundation  of  this  suit. 

The  case  of  Wilcox  v.  Plummer,  4  Pet.  172,  181,  7  L.  Ed.  821,  is 
not  only  a  leading  case,  but  an  authoritative  one.  That  was  an  action 
in  assumpsit  to  recover  the  amount  of  a  loss  sustained  by  the  negli- 
gent and  unskillful  conduct  of  a  litigation.  A  promissory  note  was 
placed  in  the  attorney's  hands  for  collection  by  suit  against  the  maker 
and  indorser.  The  maker  alone  was  sued.  Judgment  had.  He  prov- 
ed to  be  insolvent.  Suit  was  then  brought  against  the  indorser.  This 
action  was  nonsuited  for  a  negligent  misnomer  of  the  plaintiff.  By 
the  termination  of  this  action  the  statute  had  run  in  favor  of  the  in- 
dorser. The  question  in  the  case  was  whether  the  statute  of  limita- 
tions commenced  running  when  the  error  was  committed  in  the  com- 
mencement of  the  action  against  the  indorser,  or  only  when  the  actual 
damage  was  sustained  by  the  loss  of  the  debt  through  the  bar  of  the 
statute  in  favor  of  the  indorser.  The  court  held  that  the  statute  be- 
gan to  run  when  the  negligent  act  of  the  attorney  was  committed. 
Among  other  things,  the  court  said : 

"When  the  attorney  was  chargeable  with  negligence  or  unsklllfulness,  his 
contract  was  violated,  and  the  action  might  have  been  sustained  immediately. 
Perhaps,  in  that  event,  no  more  than  nominal  damages  may  be  proved,  and  no 
more  recovered ;  but,  on  the  other  hand,  it  is  perfectly  clear  that  the  proof  of 
actual  damage  may  extend  to  facts  that  occur  and  grow  out  of  the  injury, 
even  up  to  the  day  of  the  verdict.  If  so,  it  is  clear  the  damage  is  not  the 
cause  of  action.  This  is  fully  illustrated  by  the  case  from  Salkeld  and 
Modem,  in  which  a  plaintlfT,  having  previously  recovered  for  an  assault,  aft- 
erwards sought  indemnity  for  a  very  serious  effect  of  the  assault,  which  could 
not  have  been  anticipated,  and  of  consequence  could  not  have  been  compensat- 
ed In  making  up  the  verdict. 

"The  cases  are  numerous  and  conclusive  on  this  doctrine.  As  long  ago  as 
the  20th  Ellz.  (Cro.  Eliz.  53),  this  was  one  of  the  points  ruled  in  the  Sheriffs 
of  Norwich  V.  Bradshaw.  And  the  case  was  a  strong  one:  for  it  was  alto- 
gether problematical  whether  the  plaintiffs  ever  should  sustain  any  damages 
from  the  injury.  The  principle  has  often  been  applied  to  the  very  plea  here 
set  up,  and  in  some  very  modem  cases.  That  of  Battery  v.  Faulkner,  3  B. 
A  Aid.  288,  was  exactly  this  case ;  for  there  the  damage  depended  upon  the  Is- 
sue of  another  suit,  and  could  not  be  assessed  by  a  jury  until  the  final  result 
of  that  suit  was  definitely  known.  Yet  it  was  held  that  the  plaintiff  should 
have  instituted  his  action,  and  he  was  barred  for  not  doing  so.  In  the  case 
of  Short  V.  McCarthy,  which  was  assumpsit  against  an  attorney,  for  neglect  of 
duty,  the  plea  of  the  statute  was  sustained,  though  the  proof  established 
that  It  warf  unknown  to  the  plaintiff  until  the  time  had  run  out.  And  the 
same  point  is  ruled  in  Granger  v.  George,  5  B.  &  C.  149;  in  both  cases  the 
court  intimating  that,  if  suppressed  by  fraud,  it  ought  to  be  replied  to  the 
plea,  If  the  party  could  avail  himself  of  it  In  Howell  v.  Young,  the  same 
doctrine  is  affirmed,  and  the  statute  held  to  run  from  the  time  of  the  injury, 
that  being  the  cause  of  action,  and  not  from  the  time  of  damage  or  discovery 
of  the  injury." 

Judgment  affirmed. 
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(156  Fed.  GGO.) 

KOBUSCH  V.  HAND. 

(arcult  Court  of  Appeals,  Eighth  Circuit.    October  19,  1907.) 

No.  2,479. 

1.  BANKBUPTOY— **CbEDIT0B8"— SUBETY  OB  INDOBSEB.  ' 

A  surety  or  indorser  for  a  bankrupt  is  a  creditor  within  the  meaning 
of  Bankr.  Act  July  1,  1898,  c.  541,  30  Stat  544  [U.  S.  Comp.  St  1901,  p. 
3418J. 

2.  Same— Voidable  Pbefebencb— Payment  fob  Benefit  of  Subety. 

Where  the  president  of  a  corporation  was  an  indorser  on  its  notes 
given  to  a  bank,  and  with  knowledge  of  its  Insolvency  and  within  four 
months  prior  to  Its  bankruptcy  caused  it  to  pay  the  notes  with  intent 
to  relieve  himself  from  liability  and  to  secure  an  advantage  over  other 
creditors,  a  preference  was  given  which  may  be  recovered  from  him  by 
the  trustee  under  Bankr.  Act  July  1,  1898,  c.  541,  §  60b,  30  Stat  562  [U. 
S.  Cbmp.  St  1901,  p.  3445],  as  amended  by  Act  Feb.  5,  1903,  c.  487,  $  13, 
32  Stat  799  [U.  S.  Oomp.  St  Supp.  1907,  p.  1031]. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Missouri. 

B.  Schnurmacher  and  William  A.  Kinnerk,  for  plaintiff  in  error. 
Warren  Hilton,  for  defendant  in  error. 

Before  SANBORN,  HOOK,  and  ADAMS,  Circuit  Judges. 

HOOK,  Circuit  Judge.  The  trustee  in  bankruptcy  sued  Kobusch 
to  recover  the  amount  of  a  voidable  preference  claimed  to  have  been 
received  from  the  bankrupt,  and  obtained  judgment  which  this  writ 
of  error  is  brought  to  review.  The  bankrupt  was  a  manufacturing 
company,  and  Kobusch  was  its  president.  It  had  executed  to  a  bank 
four  notes  aggregating  $4,800  upon  which  Kobusch  was  an  indorser 
for  its  accommodation.  Within  four  months  of  the  filing  of  the  peti- 
tion in  bankruptcy,  and  whilst  the  company  was  insolvent,  he,  as  presi- 
dent, caused  it  to  pay  the  notes  to  the  bank.  The  trial  court  found 
from  the  evidence  that,  when  the  notes  were  paid,  he  had  reasonable 
cause  to  believe  his  company  was  insolvent,  that  the  payment  was 
made  with  intent  on  the  part  of  the  company  to  give  a  preference, 
and  that  he,  Kobusch,  intended  to  secure  such  preference.  The  ques- 
tion is  whether  Kobusch  received  such  a  preference  as  may  be  recover- 
ed from  him  under  the  preference  clauses  of  Bankr.  Act  July  1,  1898, 
c.  541,  30  Stat  644  [U.  S.  Comp.  St.  1901,  p.  3418],  as  amended  by 
Act  Feb.  5,  1903,  c  487,  §  13,  32  Stat  799  [U.  S.  Comp.  St  Supp. 
1907,  p.  1031]. 

There  is  no  doubt  that,  as  abstractly  defined  by  section  60a,  a 
preference  was  given  by  the  bankrupt.  Nor  in  view  of  the  findings 
of  the  trial  court,  which  are  not  disturbed  by  the  contents  of  the 
bill  of  exceptions,  is  there  doubt  that  Kobusch  was  benefited  by  be- 
ing discharged  from  his  obligation  to  the  bank  as  surety  or  indorser 
upon  the  notes  of  the  bankrupt.     Section  60b  provides: 

*'If  a  bankrupt  shall  have  given  a  preference,  and  the  person  receiving  it, 
or  to  be  benefited  thereby,  or  his  agent  acting  therein,  shall  have  had  reasou- 
nble  cause  to  believe  that  it  was  intended  thereby  to  give  a  preference,  it  shall 
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be  voidable  by  the  tmstee,  and  he  may  recover  the  property  or  Its  value  from 
sach  person." 

There  is  a  significant  resemblance  between  the  language  of  this 
section  and  that  of  the  corresponding  sections  of  Act  March  2,  1867, 
c  176,  14  Stat.  617.  Section  36  (page  634)  of  the  act  of  1867  pro- 
vided that  if  any  person  insolvent  or  in  contemplation  of  insolvency, 
within  the  period  limited,  with  a  view  to  giving  a  preference  to  any 
creditor  or  person  having  a  claim  against  him,  or  who  is  under  any 
liability  for  him,  makes  any  payment,  etc.,  the  same  shall  be  void 
and  the  assignee  may  recover  the  property  or  the  value  of  it  from 
the  person  so  receiving  it  or  so  to  be  benefited.  Section  39  (page  636) 
of  the  same  act  also  provided  for  the  recovery  of  preferences  given 
to  persons  under  liability  for  the  bankrupt  "as  indorsers,  bail,  sure- 
ties or  otherwise."  It  is  quite  clear  that  in  passing  the  existing  act 
Congress  intended  to  adopt  the  substance  of  the  prior  provisions  upon 
this  subject,  and  in  doing  so  to  employ  terms  more  concise,  but  equal- 
ly as  comprehensive.  The  act  of  1867  was  construed  in  Bartholow  v. 
Bean,  18  Wall.  636,  21  L.  Ed.  866.  In  that  case  the  bankrupts  when 
insolvent  paid  their  note,  indorsed  by  one  Wilcox,  which  they  had 
discounted  with  their  bankers.  Shortly  afterwards  bankruptcy  pro- 
ceedings were  instituted,  and  the  assignee  who  was  appointed  sued 
the  bankers,  not  Wilcox,  the  indorser,  to  recover  the  payment  as  a  void- 
able preference.  In  treating  of  the  relation  to  the  case  of  the  fact 
that  flie  indorser  was  solvent  and  the  right  of  the  bankers  to  refuse 
payment  from  the  bankrupts  without  danger  of  losing  their  claim  up- 
on the  indorser,  the  court  said : 

*The  statute  in  express  terms  forbids  such  prefer^ice,  not  only  to  an  ordi- 
nary creditor  of  the  bankrupt,  but  to  any  person  who  is  under  any  liability 
for  him ;  and  it  not  only  forbids  payment,  but  it  forbids  any  transfer  or  pledge 
of  property  as  security  to  indemnify  such  persons.  It  is  therefore  very  evi- 
dent that  the  statute  did  not  intend  to  place  an  indorser  or  other  surety  in  any 
better  position  in  this  regard  than  the  principal  creditor,  and  that,  if  the 
payment  in  the  case  before  us  had  been  made  to  the  indorser,  it  would  have 
been  recoverable  by  the  assignee.  If  the  indorser  had  paid  the  note,  as  he 
was  legally  l)ound  to  do,  when  it  fell  due,  or  at  any  time  afterwards,  and  then 
received  the  amount  of  the  bankrupt,  it  could  certainly  have  been  recovered 
of  him.  Or  if  the  money  had  been  paid  to  him  directly,  instead  of  the  holder 
of  the  note,  It  could  have  been  recovered,  or  if  the  money  or  other  property 
had  been  placed  in  his  hand  to  meet  the  note  or  to  secure  him,  instead  of  pay- 
ing it  to  the  bankers,  he  would  have  been  liable." 

If  Wilcox,  like  Kobusch  in  the  case  before  us,  had  occupied  a  posi- 
tion of  power  and  control  over  the  aflFairs  of  the  bankrupts  with 
authority  to  direct  their  business  acts,  and  by  virtue  thereof  had 
caused  the  preferential  pa)mient  to  be  made  to  the  holders  of  the 
note  with  intent  to  relieve  himself  from  liability,  it  is  difficult  to  per- 
ceive how  he  could  have  escaped  liability  under  the  statute  as  so  con- 
strued. Landry  v.  Andrews,  22  R.  I.  697,  48  Atl.  1036,  arose  under 
the  present  act.  Andrews  had  indorsed  a  note  of  the  bankrupts 
given  to  a  bank.  Within  four  months  of  the  commencement  of  the 
bankruptcy  proceedings,  and  when  insolvent,  the  bankrupts  paid  to  the 
bank  the  amount  of  the  note,  thereby  discharging  it  and  relieving 
Andrews  from  liability.    Andrews,  with  knowledge  of  the  insolvency 
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of  the  bankrupts,  directed  them  to  pay  the  note  in  order  that  he  would 
be  benefited,  and,  when  the  payment  was  made,  he  had  reasonable 
cause  to  believe  that  it  was  intended  thereby  to  give  him  a  preference 
over  other  creditors.  The  trustee  sued  Andrews  to  recover  the  pref- 
erence. The  Supreme  Court  of  Rhode  Island  held  that  the  declara- 
tion which  exhibited  the  foregoing  facts  was  sufficient  to  entitle  the 
trustee  to  recover.  The  case  is  l&e  the  one  at  bar  in  all  substantial 
particulars. 

It  is  contended  that  no  one  but  a  creditor  can  receive  a  preference, 
and  that  an  indorser  or  surety  is  not  a  creditor.  But  is  it  true  that 
an  indorser  or  surety  is  not  a  creditor  within  the  meaning  of  the 
bankruptcy  act?  The  contrary  was  held  in  Swarts  v.  Siegel,  117 
Fed.  13,  64  C.  C.  A.  399.  Siegel  &  Bro.  were  accommodation  in- 
dorsers  upon  the  notes  of  the  bankrupts  given  to  a  bank.  Within 
the  four  months  before  the  bankruptcy  proceedings,  and  when  in- 
solvent, the  bankrupts  made  partial  payments  on  the  notes.  After 
the  adjudication  and  selection  of  a  trustee,  Siegel  &  Bro.,  having 
paid  to  the  bank  the  balance  due  on  the  notes,  presented  claim  for 
allowance.  We  held  that  their  claim  should  not  be  allowed  until  they 
had  surrendered  the  preference  received  by  the  bank,  one  of  the 
grounds  being  that  their  relation  as  sureties  to  the  bankrupts  consti- 
tuted them  creditors.    It  was  said  : 

**An  indorser,  an  accommodation  maker,  or  a  surety  on  the  obligation  of  a 
bankrupt  is  a  creditor  under  the  act  of  1898,  and  a  payment  on  such  an  obli- 
gation by  the  principal  debtor  while  Insolvent  to  the  Innocent  holder  of  the 
contract  within  four  months  before  the  filing  of  the  petition  for  adjudica- 
tion in  bankruptcy  will  constitute  a  preference  which  will  debar  the  indorser, 
aoconunodation  maker,  or  surety  from  the  allowance  of  any  claim  in  his  favor 
against  the  estate  of  the  bankrupt  unless  the  amount  so  paid  is  first  returned 
to  that  estate." 

It  is  almost  an  imperceptible  step  in  advance  of  this  decision,  but  a 
logical  and  reasonable  one,  to  say  that  where  the  surety  is  the  presi- 
dent of  the  bankrupt,  and  with  knowledge  of  its  insolvency  directs 
the  payment  to  the  holder  of  the  obligation  with  intent  to  relieve  him- 
self from  liability  and  to  secure  an  advantage  over  other  creditors, 
a  preference  arises  which  may  be  recovered  from  him  by  the  trustee. 

The  judgment  is  affirmed. 


(156  Fed.  662.) 

SCHLOSS  V.  A.  STRBLLOW  &  CO.  et  al. 

(Circuit  Court  of  Appeals,  Third  Circuit    November  12,  1907.) 

No.  6. 

Bankruptcy— IwvoLUNTABY  Proceedings— Triax  or  Issues  on  Petition. 

An  issue  as  to  the  insolvency  of  an  alleged  bankrupt  involves  as  ele- 
ments the  questions  of  the  amount  of  his  indebtedness  and  the  fair  valua- 
tion of  his  property,  both  of  which  he  is  entitled  to  have  determined  by 
a  jury ;  and  the  court  cannot  make  a  preliminary  finding  as  to  the  valid- 
ity and  amount  of  the  claims  of  certain  creditors  wtiich  will  be  conclu- 
sive on  the  jury  upon  the  trial  of  such  issue. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Middle 
District  of  Pennsylvania. 
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For  opinion  below,  see  149  Fed.  907. 

Edward  W.  Thayer,  for  plaintiff  in  error. 
R.  W.  Rynier,  for  defendants  in  error. 

Before  DALLAS,  GRAY,  and  BUFFINGTON,  Circuit  Judges. 

DALLAS,  Circuit  Judge.  On  March  9,  1906,  a  petition  was  filed 
wherein  it  was  prayed  that  Henry  P.  Schloss  might  be  adjudged  a 
bankrupt.  He  answered  that  he  had  not  committed  the  act  of  bank- 
ruptcy alleged,  that  he  was  not  insolvent,  and  that  he  was  not  indebted 
to  the  petitioners;  and  he  demanded  a  trial  by  jury.  On  August  7, 
1906,  the  petitioners  moved  the  court  "to  limit  the  issue,  after  setting 
down  the  case  for  hearing  before  a  jury,  for  the  determination  of  the 
insolvency  of  the  alleged  bankrupt,  and  the  act  of  bankruptcy  alleged 
in  said  petition";  and,  on  the  same  day,  this  motion  was  granted. 
Subsequently  a  decree  was  entered,  as  follows: 

"Now,  September  29,  1906,  the  above  case  having  been  put  at  issue  by  peti- 
tion and  answer  filed,  and  the  case  having  been  heard  by  the  court  on  the 
question  whether  or  not  the  petitioning  creditors  in  tliis  case  were  the  cred- 
itors of  Henry  P.  Schloss,  the  alleged  bankrupt,  it  is  now  ordered,  adjudged, 
and  decreed  by  this  court  that  the  said  Henry  P.  Schloss  is  Indebted  to,  and 
purchased  goods,  wares,  and  merchandise  from,  the  said  petitioning  creditors, 
to  wit,  A.  Strellow,  William  A.  Leggett  &  Co.,  Williamson  Bros.,  and  the 
Honesdale  Shoe  Ck>mpany,  to  the  amounts  set  forth  in  the  petition  filed  in  this 
case." 

After  the  making  of  this  decree,  several  persons,  firms,  and  cor- 
porations united  in  a  petition  wherein  it  was  stated  that  they  were 
creditors  of  the  alleged  bankrupt  in  the  respective  amounts  therein 
specified,  but  that  he  denied  that  he  was  indebted  to  them,  and  in- 
tended "to  set  up  said  defense  on  the  trial  of  said  case";  and  they 
prayed  to  be  permitted  to  intervene,  in  order  that  they  might  "make 
a  proper  presentation  of  their  respective  claims."  This  petition  was 
followed  by  answer  and  replication,  and  thereupon  there  was  a  de- 
cree as  follows : 

"Now,  January  30,  A.  D.  1907,  on  the  Issue  raised  by  the  petition  of  Harris 
A  Brody,  Gohen  &  Lange,  J.  A.  Scriven  &  Co.,  EMld  Bros.,  Julius  Franklin, 
EUrsch  Broa  Co.,  John  N.  Hines  &  Co.,  Samuel  Greenstein,  Ascher  &  Abram- 
eon,  A.  Kraner  &  Co.,  J.  R.  Palmenberg  ft  Sons,  Wright  &  Wright,  S.  W.  Kom 
Sons  &  Co.,  Emil  Messner,  Modem  Cloak  &  Suit  Co.,  S.  Steinfeld  &  Co.,  Em- 
pire Frame  &  Art  Co.,  Sulla  &  Kurtz,  I.  Brozen,  Zins  &  Rossner,  and  Revealon 
B^res,  requesting  that  as  creditors  of  the  alleged  bankrupt  they  be  admitted 
as  additional  petitioners,  and  the  answer  of  the  respondent  denying  that  they 
are  creditors,  the  court,  after  due  hearing,  sustains  the  petition,  adjudging 
that  the  petitioners  are  creditors  of  the  bankrupt,  and  that  they  are  entitled 
to  come  In  as  prayed." 

On  February  28,  1907,  there  was  a  jury  trial  as  to  both  insolvency 
and  the  act  of  bankruptcy;  but  the  assignment  of  errors  concerns 
only  the  issue  as  to  insolvency,  and  the  single  point  presented  by  the 
several  specifications  is  whether,  for  the  trial  of  that  issue,  the  orders 
of  September  29,  1906,  and  of  January  30,  1907,  had  conclusively  de- 
termined the  validity  and  amount  of  the  claims  of  the  petitioners, 
original  and  intervening.  The  case  was  tried  and  decided  upon  the 
theory  that  they  had,  and  in  this  we  think  there  was  error.    The 
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precise  question,  as  defined  by  the  bankruptcy  act  (Act  July  1,  1898, 
c.  544,  cl.  15,  30  Stat.  544  [U.  S.  Comp.  St.  1901,  p.  3420]),  was 
whether  the  property  of  Schloss  would,  "at  a  fair  valuation,  be  suffi- 
cient in  amount  to  pay  his  debts,"  and  for  the  solution  of  that  ques- 
tion it  was  quite  as  needful  to  ascertain  the  amount  of  his  debts  as 
the  value  of  his  property.  These  elements  were  both  inherent  in  "the 
question  of  his  insolvency."  There  was  no  separate  issue  as  to  his 
indebtedness.  That  was  matter  of  evidential  fact,  and  the  plaintiff 
in  error  was  entitled  to  a  finding  of  the  jury  upon  it,  notwithstanding 
its  supposed  predetermination  by  the  court. 
The  iudgment  is  reversed,  and  a  new  trial  is  directed. 


(156  Fed.  664.) 

ANDREW  et  al.  v.  GLOBE  ELEVATOR  00.  et  al. 

(arcult  Oourt  of  Appeals,  Seventh  Circuit    May  18,  1907.) 

No.  l,8ia 

iNJUNonow— Pbelimiwabt  Injunction— Review  on  Appeal. 

A  preliminary  injunction,  restraining  the  enforcement  of  a  state  grain 
Inspection  law  In  respect  to  interstate  shipments  pending  a  final  hear- 
ing as  to  its  constltntlonality,  Tield  not  improvidently  granted  upon  the 
facts  shown,  and  sustained,  without  consideration  of  the  case  on  Its 
merits. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig.  vol.  27,  Injunction,  H 
806,  306.] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Wisconsin. 
For  opinion  below,  see  144  Fed.  871. 

L.  K.  Luse,  for  appellants. 

Ralph  Whelan,  C.  H.  Crownhart,  and  J.  A.  Murphy,  for  appellees. 

Before  GROSSCUP,  BAKER,  and  SEAMAN,  Circuit  Judges. 

PER  CURIAM.  This  is  an  appeal  from  an  interlocutory  order, 
which  restrams,  pending  the  final  hearing,  the  appellants  from  in- 
terfermg  with  the  business  of  the  appellees  under  color  of  a  Wiscon- 
sin statute,  which  the  appellees  claim,  on  the  state  of  facts  averred  by 
them,  violates  their  rights  under  the  commerce  clause  of  the  federal 
Constitution.  The  appellants  have  not  satisfied  us  that  the  order  stay- 
ing the  hands  of  appellants,  pending  a  final  hearing,  was  entered  im- 
providently. We  do  not  at  this  time  consider  any  of  the  questions 
which  go  to  the  ultimate  merits  of  the  case,  which  were  pressed  upon 
our  attention  at  this  hearing. 

The  order  appealed  from  is  affirmed. 
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(156  Fed.  721.) 

NURNBBRGBB  ▼.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    October  2S,  1907.) 

No.  2,527. 

1.  PiBJXJBT— INDIOTMENT  FOR  SUBOBNATION— SUPFICIENCT. 

An  indictment  for  subornation  of  perjury  In  procuring  another  to  malce 
a  false  oath  or  affidavit  before  the  receiver  of  a  land  oifice  to  secure  an 
entry  of  land,  which  avers  that  such  oath  or  affidavit  was  made  in  sup- 
port of  "a  certain  application  In  writing  to  enter  under  the  homestead 
laws  of  the  United  States,  subject  to  entry  at  said  land  office,**  certain 
land  described,  is  sufficient  after  verdict  as  showing  that  the  land  describ- 
ed was  at  the  time  public  land  of  the  United  States  subject  to  homestead 
entry  at  such  land  office. 

[Ed.  Note. — ^For  cases  In  point,  see  Cent  Dig.  vol.  39,  Perjury,  $  95.] 

2.  INDICTMBNT— PbJECTIONS  TO  SUTFIOIENOT— HOW  TAKEN. 

Objections  to  the  sufficiency  of  an  indictment  cannot  be  raised  by  ob- 
jecting to  the  introduction  of  any  evidence  thereunder. 

[Ed.  Note. — For  cases  In  point,  see  Cent.  Dig.  vol.  27,  Indictment  and 
Information,  $  462.] 

8.   PXBJUBT— HOMESTEA.D    E3NTBT— FALSE   OaTH  TO   SUPPOBT. 

To  support  an  Indictment  for  subornation  of  perjury  based  on  the  al- 
leged procurement  of  the  making  of  a  false  affidavit  or  oath  before  the 
receiver  or  register  of  a  land  office  in  support  of  an  application  to  enter 
land  under  the  homestead  law,  it  is  not  essential  that  the  affidavit  should 
have  been  subscribed  as  well  as  sworn  to  before  such  officer. 

4.  SAiOB—TBiAii— Evidence. 

On  the  trial  of  such  an  indictment,  the  tract  book  kept  by  the  r^^rister 
of  the  land  office  is  admissible  in  evidence  to  establish  the  fact  that  the 
lands  to  which  the  application  related  were  public  lands  subject  to  home- 
stead entry  at  such  office,  and  it  Is  competent  for  the  register  as  a  witness 
to  explain  the  meaning  of  abbreviations  used  therein. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  89,  Perjury,  $$  113, 
114.1 

tk  CbnaNAL  Law— Evidence— Depabtment  Regulations. 

A  general  regulation  promulgated  by  the  General  Land  Office  respect- 
ing homestead  entries  of  public  land,  for  the  government  of  the  officers 
of  local  land  offices,  pursuant  to  authority  given  by  Rev.  St  §  2478  [IT. 
S.  Comp.  St  1901,  p.  158G],  becomes  a  part  of  the  body  of  public  laws 
of  which  the  courts  take  judicial  notice,  and,  where  such  a  regulation  was 
I)ertinent  to  the  issue  as  to  the  criminal  intent  of  a  defendant  charged 
with  a  criminal  offense  under  the  land  laws  as  corroborating  his  testi- 
mony as  to  his  understanding  of  the  requirement  of  the  law,  by  showing 
that  such  understanding  was  In  accordance  with  that  of  the  Land  Depart- 
ment until  after  the  alleged  offense,  he  was  entitled  to  have  such  regula- 
tion placed  before  the  jury  as  a  matter  of  evidence,  and  its  exclusion  was 
error. 

[Ed.  Note. — For  cases  in  point,  sec  Cent  Dig.  voL  14,  Criminal  Law,  $ 
706. 

Judicial  notice  of  public  laws  and  regulations,  see  note  to  44  C.  C. 
A.  4.] 

6l  Saics  —  Appbai.  —  Bcvibw  ~  Discretion  of  Coubt  —  Permitting  Leading 
Questions. 

While  the  permitting  of  leading  questions  is  a  matter  resting  in  the 
sound  discretion  of  the  trial  court,  allowing  a  district  attorney  in  a  crim- 
inal case  to  ask  questions  of  his  own  witnesses,  who  are  not  unwilling  or 
imfriendly,  which  are  leading  and  in  a  form  to  suggest  the  answer  de- 
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sired  and  call  for  a  mere  conclosion  of  the  witness,  Is  an  abuse  of  discre- 
tion, and  is  prejudicial  error. 

[Ed.  Note. — ^For  cases  in  point,  see  Gent  Dig.  voL  15,  Criminal  Law,  { 
8064.J 

7.  Peejury— Tbial  fob  Subornation—Evidence. 

On  the  trial  of  a  defendant  charged  with  subornation  of  perjury  in  pro- 
curing homestead  entrymen  to  make  the  required  oath  that  the  entry 
was  not  made  for  the  benefit  of  any  other  person,  when  in  fact  they  had 
agreed  to  convey  the  land  to  defendant  for  a  stipulated  price  as  soon  as 
they  obtained  title,  it  was  error  to  refuse  to  permit  defendant  to  testify 
that  he  made  no  such  agreements,  but  that  the  agreements  actually  made, 
as  he  understood  them,  left  the  conveyance  optional  with  the  other  par- 
ties or  to  other  facts,  which  tended  to  show  that  his  act  was  not  willful 
nor  corrupt,  as  required  by  the  statute  to  constitute  the  crime  charged. 

[Ed.  Note. — ^For  cases  in  point,  see  Gent  Dig.  vol.  39,  Perjury,  $  115.] 

8.  Same— iNSTBUOTiONs. 

Instructions,  given  on  the  trial  of  a  defendant  charged  with  suborna- 
tion of  perjury  in  procuring  homestead  entrymen  to  make  false  oaths, 
held  erroneous  and  misleading,  in  that  they  authorized  the  jury  to  con- 
vict in  case  they  found  that  any  statement  made  by  affiants  in  their 
affidavits  was  false  and  was  intentionally  sworn  to,  when  there  was 
evidence  tending  to  show  that  some  of  the  recitals  in  the  affidavits  re- 
specting the  intention  to  reside  on  and  improve  the  land  as  affiants  un- 
derstood the  law  were  not  applicable  to  their  entries,  and  that  their  act 
in  swearing  to  the  same  was  not  therefore  willful  and  corrupt,  as  re- 
quired by  Rev.  St.  §  2291,  as  amended  by  Act  March  3,  1877.  a  122,  § 
2,  19  Stat  404  [U.  S.  Gomp.  St  1901,  p.  1391],  to  constitute  the  crime  of 
perjury. 

[Ed.  Note.— For  cases  in  point  see  Gent  Dig.  vol.  39,  Perjury,  $  135.) 

Hook,  Oircuit  Judge,  dissenting. 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  North  Dakota. 

Charles  E.  Wolfe  and  W.  S.  Lauder,  for  plaintiff  in  error. 
B.  D.  Townsend,  Asst.  U.  S.  Atty.  (Patrick  H.  Rourke,  U.  S.  Atty., 
on  the  brief) . 

Before  SANBORN  and  HOOK,  Circuit  Judges,  and  PHILIPS, 
District  Judge. 

PHILIPS,  District  Judge.  The  plaintiff  in  error  (hereinafter  for 
convenience  designated  the  defendant)  was  a  Union  soldier  who  served 
through  the  Civil  War,  and  at  the  time  of  the  indictment  and  trial  he 
was  67  or  68  years  old.  After  the  War  he  lived  at  Bowling  Green,  in 
the  state  of  Ofeio.  In  1879  he  moved  to  Richland  county,  N.  D.,  where 
he  acquired  lands  from  the  government  under  the  homestead,  timber 
culture,  and  pre-emption  laws.  In  1900  he  visited  Ward  county,  N.  D., 
where  one  of  his  sons  had  located  in  business.  There  was  a  large 
amount  of  public  land  in  that  vicinity  where  Minot,  the  local  land  of- 
fice, is  located.  In  the  spring  of  1900  he  went  to  Bowling  Green, 
Ohio,  to  visit  his  wife,  who  had  been  there  some  months  on  account 
of  sickness.  While  there  he  met  a  number  of  his  former  comrades  of 
the  army,  and  they  discussed  the  subject  of  locating  homesteads  in 
said  Ward  county.  He  obtained  a  power  of  attorney  from  a  number 
of  these  soldiers  to  make  entries  for  them  imder  the  homestead  laws. 
Being  advised  that  such  powers  of  attorney  were  not  permissible  for 
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such  purpose,  he  consulted  with  an  attorney  respecting  the  legality 
of  contracts  with  soldiers  concerning  lands  to  be  acquired  under  the 
homestead  laws.  The  trend  of  this  advice  was  that  he  could  make 
contracts  with  them  under  which  he  could  furnish  the  money  to  de- 
fray their  expenses  in  making  such  entries  and  the  necessary  improve- 
ments on  the  lands,  and  that  thev  might  or  might  not,  at  their  pleas- 
ure, convey  the  lands  to  him  after  tfiey  had  obtained  the  title;  but 
he  could  not  make  a  contract  that  they  should  enter  the  lands  for  his 
use  and  benefit.  He  took  several  parties  of  these  soldiers  and  the  wid- 
ows of  deceased  soldiers  out  to  Ward  county,  where  they  made  affi- 
davits of  application  for  such  lands  and  effected  such  entries.  He  paid 
all  the  expenses  of  these  trips,  and  for  the  entries,  and  constructed 
what  are  called  "shacks"  on  the  lands. 

In  the  fall  of  1903  he  went  to  Ohio  and  organized  the  last  party, 
composed  of  12  widows  of  old  soldiers,  who  made  the  entries  in  ques- 
tion. A  form  of  contract  was  drawn  up  by  a  Mr.  Comstock,  a  lawyer 
and  comrade  of  the  defendant,  a  resident  of  the  locality  in  Ohio  where 
these  homesteaders  lived,  to  be  signed  by  them  and  the  defendant, 
the  substance  of  which  was  that  3ie  applicant  agreed  to  go  to  the 
United  States  land  office  at  Minot,  N.  D.,  and  make  due  and  legal 
entry  upon  lands  selected  for  them  by  the  defendant  under  the  provi- 
sions of  the  homestead  laws,  and  that  the  applicant  would  duly  ap- 
pear and  make  final  proof  and  perfect  title  to  the  land,  and  when  the 
title  was  perfected  they  agreed  to  sell  the  land  to  the  defendant  for  the 
sum  of  $200,  plus  the  expenses  of  one  trip  to  the  land  office  and  return 
to  Ohio ;  the  $200  to  be  paid  upon  delivery  of  the  deed.  The  defendant 
was  to  select  and  locate  the  land  and  make  the  improvements  on  the 
same  before  final  proofs ;  the  locator  agreeing  that  until  such  deed  was 
delivered  as  aforesaid,  the  defendant  should  have  a  prior  lien  upon 
the  land  for  improvements  so  made  and  for  money  advanced  for  trav- 
eling expenses.  This  contract,  it  is  conceded,  was  nonenforceable. 
The  tenth  count  of  the  indictment  was  based  upon  an  entry  made  by 
one  Hall  in  1902,  under  a  claimed  parol  understanding  with  the  de- 
fendant. 

The  defendant  was  indicted  May  29,  1905,  for  subornation  of  per- 
jury in  procuring  said  entrymen  of  1903  to  make  false  affidavits  be- 
fore the  register  of  the  land  office  to  secure  said  locations.  The  indict- 
ment contained  13  counts.  Verdicts  of  guilty  were  returned  on  counts 
numbered  2,  3,  G,  7,  8,  9,  and  10,  and  he  was  acquitted  on  the  other 
counts.  He  was  sentenced  to  the  South  Dakota  penitentiary  for  a 
term  of  one  year  and  to  pay  a  fine  of  $300. 

The  first  error  assigned  goes  to  the  sufficiency  of  the  indictment, 
based  on  the  following  objections:  (1)  That  the  indictment  fails  to 
charge  that  the  land  described  at  the  times  when  the  affidavits  in  ques- 
tion were  made  were  public  lands  of  the  United  States,  over  which  the 
register  and  receiver  of  the  land  office  at  Minot  had  jurisdiction;  (2) 
that  the  allegation  "subject  to  entry  at  said  land  office"  if  referable  to 
the  lands  at  all  is  a  mere  conclusion  of  law;  and  (3)  the  indictment 
fails  to  state  a  case  in  which  any  oath  was  required  or  permitted  to  be 
administered. 
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The  allegations  of  the  indictment  in  the  particulars  assailed,  com- 
mon to  all  the  counts,  after  laying  the  venue,  are  that  the  defendant  in 
said  district  within  the  jurisdiction  of  the  court: 

"Then  and  there  unlawfully  did  willfully  and  corruptly  suborn,  instigate 
and  procure  one  Charles  S.  Ely  to  appear  in  person  before  the  register  and 
receiver  of  the  United  States  land  office  at  Minot,  in  the  district  aforesaid, 
and  then  and  there,  before  T.  E.  Fox,  then  and  there  the  receiver  of  the  said 
land  office,  to  make  and  subscribe,  before  him,  the  said  T.  E.  Fox,  receiver 
as  aforesaid,  a  certain  oath  and  affidavit  in  writing  then  and  there  required 
by  the  laws  of  the  said  United  States,  in  support  of  a  certain  application  in 
writing  of  him,  the  said  Charles  S.  Ely,  then  and  there  made  to  the  register 
of  the  said  land  office;  that  is  to  say,  a  certain  application  in  writing  to  en- 
ter, under  the  homestead  laws  of  the  United  States,  subject  to  entry  at  the 
said  land  office  (here  is  set  out  a  description  of  the  land),  and  by  such  oath 
and  affidavit,  so  made  in  support  of  said  application  to  enter  the  said  lands, 
falsely  to  depose  and  swear,  among  other  things  in  substance,  and  to  the 
effect,"  etc 

This  is  followed  by  a  statement  of  the  contents  of  the  affidavit  made 
by  the  applicant,  with  allegations  as  to  the  falsity  of  the  matters  sworn 
to,  the  corrupt  procurement  thereof  by  the  defendant,  with  averment 
of  the  authority  of  said  Fox  to  administer  said  oath. 

The  application  in  writing,  the  allegation  clearly  enough  discloses, 
was  to  make  entry  of  homestead  lands,  specifically  described,  under  the 
homestead  laws  of  the  United  States  subject  to  entry  at  the  United 
States  land  office  at  Minot,  N.  D.  The  clear  intendment  is  that  the 
lands  were  public  lands,  and  as  such  were  at  the  time  subject  to  entry 
at  said  United  States  land  office.  The  allegations  in  this  respect  were 
quite  as  full  and  specific  as  those  contained  in  the  indictment  in  Steams 
V.  United  States,  162  Fed.  900,  82  C.  C.  A.  48,  held  by  this  court  to 
be  sufficient  after  verdict.  It  was  there  said,  in  substance,  that  it  is 
common  knowledge  that  public  lands,  like  post  office  sites,  military  res- 
ervations, and  the  like,  are  not  within  the  ordinary  meaning  of  public 
lands  of  the  United  States  and  are  not  subject  to  entry  or  sale  for  any 
purpose,  and  therefore  they  are  never  tmderstood  to  be  in  contempla- 
tion when  speaking  of  entries  of  lands  for  homestead  purposes ;  that 
in  respect  of  lands  bearing  mineral,  though  nonapplicable  to  homestead 
entry,  persons  may  nevertheless  compass  a  fraud  upon  the  government 
by  obtaining  possession  of  them  under  fraudulent  affidavits. 

The  essential  requirement  of  the  law  is  that  the  chai^ng  part  of  the 
indictment  shall  sufficiently  advise  the  accused,  in  advance  of  the  trial, 
of  the  nature  and  character  of  the  offense  he  may  be  required  to  come 
prepared  to  meet.  When  it  does  this,  although  it  may  be  inartificially . 
drawn  or  defective  in  matters  of  form,  yet,  if  the  defendant  go  to 
trial  without  interposing  a  motion  to  quash  or  demurrer,  the  statute 
(section  1025,  Rev.  St.  U.  S.  [U.  S.  Comp.  St.  1901,  p.  720])  inter- 
poses,  which  declares  that: 

"No  Indictment  found  and  pres^ited  by  a  grand  Jury  In  any  district  or  cir- 
cuit or  other  court  of  the  United  States  shall  be  deemed  insufficient  nor 
shall  the  trial,  Judgment,  or  other  proceeding  thereon  be  affected  by  reason  of 
any  defect  or  imperfection  in  matter  of  form  only,  which  shall  not  tend  to 
the  prejudice  of  the  defendant** 

So  Mr.  Justice  Brewer,  in  Dunbar  v.  United  States,  166  U.  S.  185, 
192,  15  Sup.  Ct  325,  328,  39  L.  Ed.  390,  said: 
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"While  it  may  be  true  that  a  defendant  by  waiting  until  that  time  (after 
verdict)  does  not  waive  the  objection  that  some  substantial  element  of  the 
crime  is  omitted,  yet  he  does  waive  all  objections  which  run  to  the  mere  form 
in  which  the  various  el^nents  of  the  crime  are  stated,  or  the  fact  that  the 
indictment  is  inartlficially  drawn.  If,  for  instance,  the  description  of  the 
property  does  not  so  clearly  identify  it  as  to  enable  him  to  prepare  his  de- 
fense, be  stiould  raise  the  question  by  some  preliminary  motion,  or  perhaps 
by  a  demand  for  a  bill  of  particulars ;  otherwise  it  may  properly  be  assumed 
as  against  him  that  he  is  fully  informed  of  the  precise  property  in  respect 
to  which  he  is  dlarged  to  have  violated  the  law." 

The  defendant  did  not,  either  by  motion  to  quash  or  demurrer,  in- 
vite the  court's  attention  to  any  defect  in  the  indictment;  but  on  the 
trial  objected  to  the  introduction  of  any  evidence  by  the  government 
because  of  the  claimed  defects.  This  practice  is  not  recognized  in  crim- 
inal procedure.    United  States  v.  Harmon  (D.  C.)  46  Fed.  414. 

The  rigors  of  the  ancient  common  law  in  exacting  much  partic- 
nlarization  in  the  description  of  the  offense  of  perjury  and  subornation 
of  perjury  have  been  greatly  modified  by  sections  5396  and  6397,  Rev. 
St.  U.  S.  [U.  S.  Comp.  St.  1901,  p.  3655]. 

The  allegation  of  the  indictment  as  to  the  authority  of  the  officer 
to  administer  the  oath  that  "he,  the  said  T.  E.  Fox,  then  and  there 
being  such  receiver  as  aforesaid,  and  having  due  and  competent  au- 
thority to  administer  such  oath  to  the  said  Charles  S.  Ely,"  was  clearly 
sufficient  within  the  provisions  of  the  foregoing  sections  of  the  statute. 

Error  is  assigned  to  the  action  of  the  trial  court  in  admitting  in  evi- 
dence the  affidavits  of  the  proposed  homesteaders,  for  the  procuring  of 
which  the  charge  of  subornation  of  perjury  is  predicated.  The  conten- 
tion of  defendant's  counsel  is  that  they  were  not  both  subscribed  and 
sworn  to  before  the  register  or  receiver  of  the  land  office.  They  were 
sworn  to  before  the  proper  officer,  but  the  contention  of  defendant  is 
that  they  were  not  also  subscribed  before  him.  The  argument  in  sup- 
port of  this  contention  is  that  section  2290,  Rev.  St.  U.  S.  only  re- 
quired that: 

'^The  person  applying  for  the  benefit  of  the  preceding  section  (that  is  the 
section  authorizing  the  entry)  shall,  upon  application  to  the  register  of  the 
land  office  in  which  he  is  al>out  to  make  such  entry,  make  affidavit  before 
the  register  or  receiver,"  etc 

As  this  statute  did  not  require  that  the  affidavit  should  be  subscribed 
before  the  register  or  receiver,  in  consequence  thereof  it  occurred  in 
instances  that  the  application  for  entry  would  be  signed  by  a  party  en- 
titled to  file  as  a  homesteader  upon  certain  representations  made  to 
him,  but  would  be  sworn  to  by  another  party  presenting  himself  be- 
fore the  register  or  receiver.  So  that  in  prosecutions  for  making  false 
affidavits  identity  between  the  party  signing  and  the  party  swearing  to 
it  could  not  be  shown. 

It  is  claimed  that  to  obviate  this  practice  and  abuse,  on  March  3, 
1891  (Act  March  3,  1891,  c.  561,  26  Stat.  1097  [U.  S.  Comp.  St.  1901, 
p.  1389]),  Congress  amended  said  section  as  follows: 

•*niat  any  person  applying  to  enter  land  under  the  preceding  section  shall 
first  make  and  auhscrihe  (Italics  the  court's)  l>efore  the  proper  officer  and 
file  in  the  proper  land  office  an  affidavit,"  etc 
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The  contention  is  that  before  the  party  was  entitled  to  make  the  en- 
try he  should  both  make  and  subscribe  to  the  affidavit  before  the  proper 
officer;  that  the  making  of  the  subscription  before  the  proper  officer 
is  just  as  essential  as  that  he  should  make  the  oath  before  him;  that^ 
as  the  authority  of  the  register  or  receiver  to  administer  oaths  is  lim- 
ited to  matters  connected  with  entries  of  public  lands,  they  are  not  au- 
thorized to  administer  oaths  for  any  other  purpose  or  in  any  other 
manner;  and  that  the  certificate  to  the  affidavit  must  both  state  that 
it  was  subscribed  and  sworn  to  before  him. 

The  statute,  however,  declares: 

"That  if  the  said  applicant  making  such  affidavit  or  oath,  swears  falsely 
as  to  any  material  matter  contained  in  said  proofs,  affidavits,  or  oaths,  the 
said  false  swearing  being  willful  and  corrupt,  he  shall  he  deemed  guilty  of 
perjury,"  etc. 

While  it  may  be  conceded  that  the  purpose  of  Congress  in  so  amend- 
ing the  statute  as  to  require  that  the  affidavit  should  be  subscribed  and 
sworn  to  before  the  officer  might  be  for  the  purpose  of  such  identifi- 
cation, it  is  rather  evidential  in  character.  The  substantive  ofifense 
denounced  by  section  6392  of  the  statute  is  that: 

"Every  person  who,  having  taken  an  oath  before  a  competent  tribunal,  of- 
ficer or  person,  in  any  case  in  which  a  law  of  the  United  States  authorizes 
an  oath  to  be  administered,  that  he  will  testify,  declare,  depose,  or  certify 
truly,  or  that  any  written  testimony,  etc.,  or  certificate  by  him  subscribed  is 
true,  willfully  and  contrary  to  such  oath  states  or  subscribes  any  material 
matter  which  he  does  not  believe  to  be  true,  is  guilty  of  perjury." 

In  other  words,  the  corrupting  act  consists  in  taking  the  false  oath 
before  a  competent  tribunal  or  officer  in  a  case  in  which  a  law  of  the 
United  States  authorizes  an  oath  to  be  administered. 

Aside  from  this,  however,  the  testimony  of  some  of  the  witnesses, 
especially  that  of  Mr.  Hall,  whose  affidavits  were  the  predicate  of  one 
or  more  counts  on  which  the  defendant  was  convicted,  showed  that  the 
witness  both  subscribed  and  swore  to  it  before  the  register  of  the  land 
office.  That  is  sufficient  in  this  respect  to  support  the  verdict  on  those 
particular  counts. 

Error  is  also  assigned  of  the  action  of  the  trial  court  respecting  the 
use  made  in  evidence  of  the  tract  book  kept  in  the  land  office,  and  the 
statements  and  explanations  made  by  the  witness  Sanborn,  the  regis- 
ter of  the  Minot  land  office,  touching  memoranda  in  this  book.  In 
the  trial  of  the  case  it  became  necessary  for  the  government  to  show 
that  the  particular  land  in  question  was  vacant  public  land,  and  sub- 
ject to  homestead  entry,  at  the  time  of  the  presentation  of  the  prelim- 
inary affidavit  under  investigation.  To  this  end,  said  Sanborn,  the 
custodian  of  the  tract  book  in  the  office,  was  introduced  as  a  witness, 
who  made  explanation  respecting  certain  abbreviated  entries  therein. 
Objection  was  interposed  by  defendant's  counsel  against  the  admission 
of  the  book  itself,  on  the  ground  that  it  was  an  unauthorized  book,  that 
the  entries  therein  were  unintelligible;  and  objected  especially  to  a  no- 
tation on  some  of  the  tracts  to  the  effect  that  the  entry  thereof  was 
under  investigation.  As  the  latter  matter  was  withdrawn  by  the  gov- 
ernment it  need  not  be  considered. 
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Section  2295,  Rev.  St.  U.  S.  [U.  S.  Comp.  St.  1901,  p.  1398],  de- 
clares that: 

"The  register  of  the  land  office  shall  Dote  all  applications  under  the  pro- 
visions of  this  chapter,  on  the  tract  books  and  plats  of  his  office,  and  keep  a 
register  of  all  such  entries,  and  make  return  thereof  to  the  general  land  office, 
together  with  the  proof  upon  which  they  have  been  founded." 

The  tract  book  in  question  was  an  official  register  authorized  by  the 
statute,  and  was  competent  evidence  for  the  purpose  for  which  it  was 
introduced.  The  notations  were  in  abbreviated  form,  and  the  register 
explained  their  import.  For  example,  certain  portions  of  a  section 
which  had  been  entered  or  the  entry  canceled  were  indicated  by  the 
words  and  figures  "SE*"  and  "SW*,"  and  the  like,  which  he  stated 
meant  the  southeast  quarter  or  the  southwest  quarter  of  the  section. 
The  objection  to  this  was  that  the  book,  if  regarded  as  a  record,  must 
speak  for  itself.  While  some  courts  have  held  that  under  special  stat- 
utes in  respect  of  the  assessment  and  sale  of  lands  for  taxes  such  ab- 
breviations are  insufficient,  we  are  of  opinion  that  the  common  use  of 
such  abbreviations  on  books  like  those  kept  in  the  land  offices  war- 
ranted the  court  in  saying  that  the  knowledge  of  their  import  is  so  uni- 
versal among  the  people  as  not  to  have  required  any  explanatory  tes- 
timony, aliunde  the  record.  Some  of  these  abbreviated  notations  on 
the  face  of  the  books  consisted  of  the  letters  "F.  C,"  which  the  reg- 
ister testified  indicated  that  the  final  certificates  had  been  issued  on  the 
entry;  the  abbreviation  "H.  E."  meant  homestead  entry;  "S.  D.  S." 
meant  Soldier's  Declaratory  Statement;  the  word  "Can."  meant  can- 
celed entry;  '*rel."  meant  relinquished  entry. 

The  statute  only  requires  that  the  register  shall  "note"  on  the  tract 
book  applications,  and  keep  a  register  of  such  entries.  The  form  and 
size  of  such  tract  book,  as  every  person  knows  who  has  had  occasion 
to  visit  the  land  office,  make  it  quite  impossible  that  the  limited  space 
allotted  to  each  subdivision  of  land  should  admit  of  the  notations  in- 
dicating the  history  of  the  acts  done  respecting  the  given  quarter  sec- 
tion being  written  out  in .  full.  Immemorial  usage  in  this  respect,  so 
well  known  to  the  public,  warrants  the  method.  The  notations  made 
by  the  officer  are  not  muniments  of  title,  but  merely  an  indication  to 
him  as  to  the  status  of  the  land  on  his  tract  book.  If,  therefore,  the 
necessary  abbreviation  expressed  to  the  dear  understanding  of  the 
keeper  of  the  book  what  that  status  is,  no  sensible  reason  occurs  why 
the  register  may  not  by  parol  explain  what  the  abbreviated  notations 
stood  for.  In  other  words,  the  only  purpose  of  this  testimony  being 
to  show  whether  or  not  the  given  tract  of  land  was  subject  to  entry 
when  the  application  to  file  was  made,  it  is  competent  for  the  custodian 
of  the  book,  familiar  therewith,  to  state  that  the  notations  showed  the 
land  was  open  to  entry.  Furthermore,  after  the  defendant  had  in- 
vestigated, as  the  evidence  tends  to  show,  the  condition  of  the  land  and 
procured  the  affiants  to  make  application  therefor,  as  subject  to  home- 
stead entry,  and  the  entry  was  so  made,  it  hardly  lies  in  his  mouth  on 
trial  for  procuring  false  affidavits  to  gainsay  the  purport  of  the  words 
noted  on  the  tract  book  which  were  there  at  the  time  of  the  entry.  He 
could  not  possibly  have  been  prejudiced  by  the  evidence,  because  he 
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understood  when  the  entry  was  made  that  the  lands  were  subject  to 
entry  as  and  for  a  homestead. 

We  are  now  brought  in  this  discussion  to  consider  questions  re- 
specting the  action  of  the  court  in  excluding  and  admitting  certain 
testimony.  It  is  to  be  kept  in  mind  throughout  this  investigation  that 
there  was  involved  under  each  count  of  the  indictment  two  pivotal  is- 
sues. There  must  have  been  perjury  committed  by  the  designated  affi- 
ant and  the  procuring  of  the  affidavit  by  the  defendant  An  indispen- 
sable element  of  the  first  postulate  is  that  the  imputed  false  statement 
by  the  affiant  must  have  been  willfully  and  corruptly  made;  and  in 
the  second  instance  the  defendant  must  have  procured  the  making 
thereof  with  knowledge  of  the  fact  that  the  affiant  was  swearing  falsely. 

The  contention  of  the  defendant,  inter  alia,  is  that  up  to  and  includ- 
ing the  time  of  the  making  of  the  filing  affidavits  the  defendant  un- 
derstood, and  so  the  affiants  were  given  by  him  to  understand,  that 
the  construction  placed  by  the  land  office  department  on  the  home- 
stead laws  in  respect  of  soldiers  and  widows  of  soldiers,  such  as  the 
entrymen  in  question,  was  tliat  they  were  not  required  to  make  actual 
settlement  upon  and  cultivate  in  person  the  land  to  entitle  them  to  make 
final  proof  and  obtain  a  patent ;  that  it  was  permissible  for  the  defend- 
ant to  furnish  them  the  money  to  make  such  entry  and  the  improve- 
ments thereon;  and  that  they  might  thereafter,  at  their  option,  deed 
him  the  land  at  a  given  price  plus  the  money  so  advanced  by  him. 
Quite  different  is  the  crime  of  perjury  as  applied  to  such  situaticMi 
from  the  instance  of  a  conspiracy  to  fraudulently  obtain  the  use  and 
title  to  public  lands  under  simulated  homestead  entries.  In  the  case  at 
bar  the  crucial  question  is  the  willful,  corrupt  swearing  of  the  appli- 
cant, and  the  procurement  thereto  by  the  defendant  with  guilty  knowl- 
edge of  the  false  statement. 

To  support  his  contention,  in  part,  the  defendant  offered  in  evidence 
what  is  known  as  Exhibit  A  in  the  record,  designated  "Instructicms. 
Department  of  the  Interior.  General  Land  Office.  Washington  D.  C, 
July  7,  1904.  Registers  and  Receivers,  U.  S.  Land  Offices" — which 
is  as  follows : 

"Sirs:  The  Department  held  December  7,  1903,  in  the  Anna  Bowes  case 
(32  Land  Dec.  Dep.  Int  331)  as  follows: 

••*The  widow  or  minor  children  of  a  deceased  soldier  or  sailor,  making 
homestead  entry  under  section  2307  of  the  Revised  Statutes  [U.  S.  Comp.  St- 
1901,  p.  1417],  must  comply  with  the  requirements  of  the  homestead  laws  as 
to  residence  and  cultivation  to  the  same  extent  as  a  soldier  or  saUor  making 
entry  under  section  2304. 

••  *The  right  to  make  entry  under  section  2307  is  not  transferable,  and  any 
contract  entered  into  either  before  or  after  «itry,  which  contemplates  the  sale 
thereof,  is  in  violation  of  law. 

•*  *DIrections  given  that  all  persons  having  uncompleted  homestead  entries 
made  under  section  2307  be  immediately  notified,  by  registered  letter  to  the 
last  known  address  of  the  party  making  the  entry,  as  shown  by  the  records 
of  the  land  oflice,  that  If  they  desire  to  retain  such  entries  they  will  be  re- 
quired to  begin  actual  residence  upon  the  land  within  six  months  from  the  Is- 
suance of  such  notice,  or,  if  they  so  elect,  they  will  be  permitted  to  relinquish 
their  entries,  without  prejudice  to  their  homestead  rights,  by  giving  notice  of 
such  election  within  the  same  tlma' 

"(1)  You  are  therefore  directed  to  at  once  notify,  by  registered  letter  ad- 
dressed to  the  last  known  address  of  the  entryman  as  shown  by  your  office 
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records,  each  person  having  an  uncompleted  homestead  entry  made  under  sec^ 
tion  2307  of  the  Revised  Statutes: 

"(a)  That  he  is  required  under  his  existing  entry  to  comply  with  the  re- 
quirements of  the  homestead  law  as  to  residence  and  cultivation  to  the  same 
extent  as  is  required  of  a  soldier  or  sailor  making  entry  under  section  2304 
of  the  Revised  Statutes;  that  is,  for  such  period  as,  when  added  to  the  mili- 
tary or  naval  service  relied  upon,  shall  equal  the  required  period  of  five  years, 
with  this  exception,  that  where  a  soldier,  whose  service  is  depended  upon,  died 
during  his  term  of  enlistment,  the  whole  term  of  his  enlistment  will  be  cred- 
ited upon  the  period  of  residence  and  cultivation  required  under  the  home- 
stead laws. 

*'(b)  That  the  right  to  make  homestead  entry  under  section  2307  of  the 
Revised  Statutes  is  not  transferable,  and  that  any  contract  entered  into,  prior 
to  the  completion  of  final  entry,  which  contemplates  the  sale  of  the  land,  is 
in  violation  of  law. 

'*(c)  That  under  departmental  ruling  he  is  allowed  six  months  from  date 
of  your  letter  of  notification  within  which  to  begin  actual  residence  upon  the 
land  heretofore  entered,  and  that  should  he  fail  to  begin  such  residence  prior 
to  the  expiration  of  such  period  of  six  months  and  thereafter  maintain  same. 
Ills  entry  will  be  subject  to  contest  and  cancellation  for  abandonment 

*'(d)  That  should  he  so  elect  he  will  be  permitted  to  relinquish  his  existing 
entry  without  prejudice  to  his  right  to  make  another,  provided  he  shall  file 
in  your  office,  within  the  above-mentioned  period  of  six  months,  a  relinquish- 
ment of  all  right,  title,  and  interest  under  his  existing  entry. 

**{2)  Upon  the  filing  in  your  office  of  such  a  relinquishment  you  will  imme- 
diately cancel  the  entry  and  hold  the  land  formerly  covered  by  such  entry 
subject  to  disposal  as  In  other  cases  made  and  provided  for. 

"(3)  Until  the  expiration  of  the  period  of  six  months  no  existing  entry  un- 
der section  2307  of  the  Revised  Statutes  will  be  subject  to  contest  upon  the 
ground  of  abandonment 

*'(4)  At  the  expiration  of  said  period  of  six  months  you  will  report  each  case 
separately  to  this  office  with  proof  of  service  of  notice  as  above  required  up- 
on the  entiyman,  for  filing  with  the  papers  relating  to  such  case  and  for 
such  further  action  as  the  facts  of  the  case  may  warrant" 

To  the  admission  of  this  circular  the  district  attorney  objected  for 
incompetency,  irrelevancy,  and  immateriality.  In  that  connection  he 
offered : 

**To  admit  upon  the  record  that  formerly  the  opinion  prevailed  in  the  local 
office  at  Minot,  as  testified  to  by  some  of  the  witnesses,  that  residence  was 
unnecessary  on  the  part  of  widows  of  soldiers  entering  lands  under  the  home- 
stead law,  and  that  on  July  7th  instructions  were  received  from  the  General 
Land  Office  correcting  that  impression  and  reversing  it,  and  Instructing  the 
local  land  office  to  notify  all  such  entrymen  to  establish  a  residence  within 
six  months,  and  that  such  notices  were  sent  out  by  the  local  land  office  to  each 
of  the  entries  of  that  character  involved  In  this  case.  Beyond  that  we  object 
to  the  introduction  of  this  exhibit  for  the  reasons  stated,  and  that  its  contents 
are  hearsay  and  not  admissible  under  any  of  the  issues  Involved  here." 

The  court  said : 

"I  think  there  Is  matter  in  this  exhibit  which  would  be  highly  prejudicial 
if  It  was  received,  and,  in  view  of  the  admission  which  the  government  has 
made,  the  objection  is  sustained." 

We  are  inclined  to  the  opinion  that  this  letter  of  instructions  from 
the  land  office  department  was  of  the  nature  of  a  regulatory  rule  of 
the  Interior  Department,  under  the  immediate  control  of  the  Com- 
missioner of  the  General  Land  Office.  Mr.  Justice  Brewer,  in  Caha 
V.  United  States,  152  U.  S.  221,  222,  14  Sup.  Ct  613,  617,  38  L.  Ed. 
84  C.C.A.— 25 
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415,  speaking  of  rules  and  regulations  prescribed  by  the  Interior  De- 
partment not  having  been  formally  offered  in  evidence,  said : 

"We  are  of  opinion  that  there  was  no  necessity  for  a  formal  introdnction 
in  eyidence  of  sndi  rules  and  regulations.  They  are  matters  of  which  courts 
of  the  United  States  take  Judicial  notice.  Questicms  of  a  kindred  nature  have 
been  frequently  presented,  and  it  may  be  laid  down  as  a  general  rule,  de- 
ducible  from  the  cases,  that  wherever,  by  the  express  language  of  an  act  of 
Congress,  power  is  intrusted  to  either  of  the  principal  departments  of  govern- 
ment to  prescribe  rules  and  regulations  for  the  transaction  of  business  in 
which  the  public  is  interested,  and  in  respect  to  which  they  have  a  right  to 
participate,  and  by  which  they  are  to  be  controlled,  the  rules  and  regulations 
prescribed  in  pursuance  of  such  authority  become  a  mass  of  that  body  of  pub- 
lic records  of  which  the  courts  take  judicial  notice" — citing  a  number  of  au- 
thorities. 

Section  453,  Rev.  St.  U.  S.  [U.  S.  Comp.  St  1901,  p.  257],  provides 
that: 

**The  commissioner  of  the  general  land  office  shall  perform,  under  the  di- 
rection of  the  Secretary  of  the  Interior,  all  executive  duties  appertaining  to 
the  surveying  and  sale  of  the  public  lands  of  the  United  States,  or  in  any 
wise  respecting  such  public  lands,  and,  also,  such  as  relate  to  private  claims 
of  land,  and  the  issuing  of  patents  for  all  grants  of  land  under  the  authority 
of  the  government" 

Section  2478,  Rev.  St  U.  S.  [U.  S.  Comp.  St  1901,  p.  1586],  de- 
clares that: 

"The  commissioner  of  the  general  land  office,  under  the  direction  of  the 
Secretary  of  the  Interior,  is  authorized  to  enforce  and  carry  into  execution, 
by  appropriate  regulations,  every  part  of  the  provisions  of  this  title  not  other- 
wise specially  provided  for." 

The  document  in  question  was  a  pronouncement  by  the  General 
Land  Office  Department  establishing  a  permanent  regulation  respect- 
ing entries  of  the  public  lands  pertinent  to  the  entries  in  question. 
It  is  observable  that  in  the  statement  of  Mr.  Justice  Brewer,  supra,  he 
did  not  say  that  such  a  regulation  from  the  department  could  not 
formally  be  introduced  in  evidence,  but  that  even  without  such  formal 
presentation  the  court  should  take  judicial  notice  thereof.  How  was 
the  defendant  to  obtain  the  benefit  of  this  regulation  if  it  were  not 
placed  before  the  jury?  The  only  way  he  could  get  a  ruHng  on  its 
legal  effect  and  competency  was  to  present  it  to  the  court  as  a  matter 
of  evidence  to  go  to  the  jury.  The  court  did  not  exclude  it  on  the 
ground  that  it  need  not  be  formally  offered  in  evidence  as  the  court 
would  take  judicial  cognizance  thereof  and  in  its  admission  or  its  di- 
rection to  the  jury  define  and  limit  its  effect;  but  it  was  excluded 
because  the  district  attorney  consented  that  it  might  go  upon  record, 
as  an  admission  that  formerly  the  opinion  prevailed  in  the  local  office 
at  Minot,  etc,  thus  undertaking  to  limit  the  language  and  purport  of 
the  regulation  by  his  own  interpretation.  The  court  having  thus 
barred  it  from  the  consideration  of  the  jury  for  any  purpose,  after  it 
was  pressed  for  consideration,  it  was  neither  respectful  nor  necessary 
for  defendant's  counsel  to  urge  it  in  other  manner  to  secure  the  benefit 
of  the  exception  taken  to  the  court's  ruling.  Long-Bell  Lumber  Com- 
pany V.  Stump,  86  Fed.  583,  30  C.  C.  A.  260 ;  Glover  v.  United  States, 
147  Fed.  431,  77  C.  C.  A.  450.    The  defendant  was  entitled  to  have  the 
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jury  consider  the  whole  regulation  and  determine  whether  or  not  it 
was  an  implied  admission  by  the  department  of  government  intrusted 
with  the  matter  of  regulating  such  entries  of  the  public  lands  that 
hitherto,  up  to  the  ruling  in  the  Anna  Bowes  Case,  actual  settlement 
and  cultivation  upon  such  lands  by  soldiers  and  soldiers'  widows  were 
not  required.  It  tended  to  confirm  the  testimony  of  the  defendant  of 
his  understanding  of  the  practice  in  that  respect,  and  bore  directly 
upon  the  essential  issue  of  criminal  intent. 

In  all  fairness  to  the  defendant,  as  a  corroborating  fact  of  his  claimed 
understanding  of  the  practice  aforesaid,  this  should  have  been  admitted 
on  the  sharp  conflict  between  his  testimony  and  that  of  the  witness 
J.  R.  Hall.  The  government  was  indulged  to  go  back  more  than  three 
years  prior  to  the  finding  of  the  indictment  to  inquire  of  said  Hall  re- 
specting a  verbal  arrangement  between  him  and  the  defendant  for  en- 
tering the  land  in  the  Minot  district,  who  detailed  a  conversation 
claimed  to  have  been  had  with  the  defendant  about  his  entry ;  that  he 
was  conscious  of  committing  perjury  when  he  swore  to  his  application ; 
and  that  he  did  it  in  carrying  out  his  understanding  with  the  defend- 
ant, to  the  effect  that  in  consideration  of  the  sum  of  $200  he  was  to 
convey  this  land  to  the  defendant  on  making  final  proof,  which  the  de- 
fendant denied;  and,  further,  that  he  (Hall)  did  not  make  actual  set- 
tlement and  improvement  thereon.  It  wotdd  be  a  corroborative  cir- 
cumstance for  the  defendant  to  show  that  it  was  the  common  under- 
standing, acquiesced  in  by  the  land  office  department  up  to  that  time, 
that  no  such  actual  settlement  and  cultivation  by  the  entrymen  were 
required ;  and  most  certainly  it  bore  upon  the  question  as  to  whether 
or  not  the  defendant  in  that  respect  was  guilty  of  subornation  of  per- 
jury in  Hall's  case. 

There  are  many  assig^nments  of  error  respecting  the  action  of  the 
court  in  allowing  certain  questions  asked  by  the  prosecution  and  the 
disallowance  of  questions  on  the  part  of  the  defendant.  We  will  only 
consider  such  of  these  errors  as  are  deemed  representative. 

Mrs.  Arnold  was  one  of  the  persons  charged  to  have  made  a  false 
affidavit  by  the  procurement  of  the  defendant.  She  was  introduced 
as  a  witness  by  the  government,  and  was  by  no  means  an  unwilling 
witness.  To  show  the  defendant's  conscious  sense  of  irregularity  in 
his  action  in  this  matter,  this  witness  testified  respecting  a  conversation 
had  with  the  defendant  after  she  was  advised  that  the  later  ruling  of 
the  land  office  department  required  that  she  make  an  actual  settlement 
and  cultivation  of  her  homestead,  and  after  she  moved  on  to  it.  She 
testified  that,  after  she  received  a  letter  from  the  land  office  saying 
it  was  unlawful  for  her  to  take  up  land  under  a  contract,  she  saw  the 
defendant  in  January  and  February,  1905,  when  she  had  a  conversa- 
tion with  reference  to  the  land;  "and  he  told  me  that  the  law  was 
changed,  that  I  would  have  to  go  and  prove  up  the  land.  I  asked  him 
if  it  was  worth  proving  up,  and  he  said  *  Yes,'  it  was  a  better  piece  of 
land  than  he  thought  it  was  when  he  took  it  up,  and  also  said  that  when 
it  was  proved  up  it  would  be  worth  a  thousand  dollars.  When  I  came 
back  I  often  saw  and  spoke  to  Mr.  Nurnberger ;  that  is  when  I  came 
back  to  live  on  the  land.  I  had  no  conversation  in  particular  that  I 
remember  of  with  Mr.  Nurnberger  on  the  subject  of  tihis  contract  that 
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I  made  with  him."    Whereat,  the  district  attorney  asked  the  following 
question  : 
••Well,  give  us  the  general  conyersation  you  had  with  him  then." 

To  which  the  defendant  interposed  objection  that  it  was  incompetent 
because  relating  to  a  matter  occurring  subsequent  to  the  matters  al- 
leged in  the  indictment  counting  on  this  entry,  and  the  intent  of  the  de- 
fendant not  being  an  essential  element,  etc.  The  objection  was  over- 
ruled.   The  witness  answered  : 

"Why,  he  spoke  about  some  one  getting  him  In  trouble.  •  •  •  I  have 
had  no  conversation  with  Numberger  since  I  came  to  Fargo,  but  have  talked 
with  him  on  different  things,  but  not  on  this  since  I  came  to  Fargo  here  as  a 
witness.    He  told  me  to  tell  the  truth." 

Her  answer  was  not  satisfactory  to  the  prosecution,  and  thereupon 
the  district  attorney  asked  the  following  question: 

"I  want  to  refresh  your  recollection.  i>o  you  remember  Mr.  Numberjrer 
saying  to  you  since  you  came  to  Fargo  that  if  it  were  not  for  his  sons  that  he 
would  let  the  trial  go.  and  that  he  told  you,  *!  said  to  my  sons  to  get  out  of  the 
blamed  state  and  let  it  go?'" 

This  was  objected  to  as  leading  and  cross-examination  of  the  gov- 
ernment's witness.  The  objection  was  overruled.  The  witness  an- 
swered : 

*  Why,  he  said  something  but  i  don't  remember:    I  can't  remember  just 
what  he  said." 
"Q.  State  whether  or  not  that  was  the  substance  of  It** 

Objection  was  again  interposed  on  the  ground  that  it  called  for  a 
conclusion  of  the  witness.  This  objection  was  overruled.  The  wit- 
ness answered : 

"Yes.  I  can't  repeat  the  words  he  said.  It  was  something  like  that,  but  I 
can't  remember  the  words  he  said.    I  think  it  was  to  that  effect." 

It  must  be  confessed  that  this  was  most  obnoxious  to  the  objection 
of  a  leading  examination  of  the  prosecution's  own  witness.  It  not  only 
suggested  the  matter  desired,  but  put  words  in  the  mouth  of  the  wit- 
ness who  could  then  only  say  "it  was  something  like  that."  The  gov- 
ernment, however,  got  the  full  force  of  the  words  suggested  by  the 
prosecutor. 

The  same  offense  was  repeated  in  other  instances;  strikingly  so 
in  the  case  of  Hall,  the  affiant  named  in  the  tenth  count  of  the  indict- 
ment, on  which  a  conviction  was  had.  He  had  no  written  contract 
with  the  defendant  respecting  the  land,  and  testified  about  conversa- 
tions he  had  with  the  defendant  in  1902  respecting  the  entry.  He  ad- 
mitted that  he  was  conscious  in  making  the  affidavit  that  he  was  swear- 
ing to  what  was  not  right,  that  he  did  not  intend  to  comply  with  the 
homestead  law  in  making  settlement,  cultivation,  etc.,  and  tliat  he  did 
not  file  in  good  faith.  Thereat  the  district  attorney  asked  the  follow- 
ing question : 

"Wasn't  it  the  facts  under  which  you  came  out  there  and  the  purposes  for 
which  you  came  out  there?" 
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This  was  objected  to  on  the  ground  that  it  was  leading  and  sug- 
gestive.   The  objection  being  overruled,  the  witness  answered: 

"Yes,  sir.  I  knew  at  that  time  about  my  arrangement  with  Mr.  Nurnber- 
ger.  There  was  no  other  fact  or  circumstance  with  reference  to  my  coming 
out  to  North  Dalcota  to  take  up  lands  which  affected  my  rights  In  any  way 
to  my  knowledge  except  my  arrangements  with  Mr.  Numberger." 

"Q.  Any  Impression  that  you  had  that  the  transaction  was  wrong,  was  it 
based  on  anything  else  than  your  arrangement  with  Mr.  Nurnberger?  That 
is,  was  that  all  or  was  there  more?'' 

This  was  objected  to  on  the  ground  that  it  was  leading,  suggestive, 
and  argumentative.  The  objection  was  overruled,  and  the  witness  an- 
swered : 

"Well,  I  couldn't  take  the  oath  without  doing  wrong ;  that  is  the  way  I  took 
it.  I  couldn't  fulfill  my  contract  without  doing  something  that  I  thought  was 
not  right" 

In  the  examination  of  Mrs.  Lowell,  one  of  the  affiants  counted  on  in 
the  indictment,  the  prosecution  being  concerned  to  show  that  she  made 
the  affidavit  reciting  that  she  applied  to  enter  the  land  for  a  home- 
stead, not  to  inure  to  the  benefit  of  another,  and  that  she  was  induced 
thereto  by  the  defendant,  the  following  questions  were  asked : 

"Q.  State  whether  or  not  the  manner  in  which  the  business  was  done  and 
the  extent  to  which  it  was  done  by  Mr.  Nurnberger  had  anything  to  do  with 
making  you  believe  that  it  was  proper  and  lawful?" 

Objection  thereto  being  overruled,  she  answered: 
•'He  didn't  say  anythUig  about  it,  whether  it  was  or  not" 

This  being  unsatisfactory  to  the  prosecution,  it  was  followed  up  with 
the  further  question : 

"What  I  want  to  get  at  is  this :  State  whether  or  not  you  was  led  to  be- 
lieve and  did  believe  that  the  transaction  was  proper  because  it  was  done 
openly  by  so  many  people  there  at  that  time,  whether  that  had  anything  to  do 
with  it" 

Objection  to  this  was  overruled,  and  she  answered: 

"Yes,  sir;  when  the  affidavit  was  read  over  to  me  by  the  lawyer,  I  heard 
him  say  that  my  said  application  Is  honestly  and  in  good  faith  made  for 
the  purpose  of  actual  settlement  and  cultivation  and  not  for  the  benefit  of 
any  other  person,  persons,  or  corporation,'  but  I  didn't  understand  that  way. 
I  also  heard  the  lawyer  read,  'and  that  I  will  faithfully  and  honestly  endeavor 
to  comply  with  all  the  requirements  of  the  law  as  to  settlement,  residence  and 
cultivation  necessary  to  acquire  title  to  the  land  applied  for,'  and  *that  I  am 
not  acting  as  agent  for  any  person,  corporation  or  syndicate  to  give  them  the 
benefit  of  the  land  entered  or  any  part  thereof  or  of  the  timber  thereon,'  and 
*that  I  do  not  apply  to  enter  the  same  for  the  purpose  of  speculation  but  in 
good  faith,'  etc.  But  I  don't  remember  him  reading  *and  that  I  have  not  di- 
rectly or  Indirectly  made  and  will  not  make  any  agreement  or  contract  in  any 
way  or  manner,  with  any  person,  or  persons,  corporation,  etc.,  by  which  the 
title  I  might  acquire  from  the  government  should  Inure  In  whole  or  in  part 
to  the  benefit  of  any  person  except  myself." 

Finney  is  another  entryman  counted  on  in  the  indictment.  He  had 
a  written  agreement  with  the  defendant  respecting  the  arrangement  be- 
tween them.    He  was  a  witness  for  the  government.    The  district  at- 
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torney,  over  the  objection  of  the  defendant,  was  permitted  to  inter- 
rogate him  as  follows: 
"What  was  the  agreement  betweei  you  and  Numberger,  Just  state  it  all  r 

This  was  objected  to,  inter  alia,  that  as  the  agreement  was  in  writ- 
ing it  spoke  for  itself,  and  if  verbal  the  proper  way  to  show  what  it 
was  was  to  state  the  terms  thereof.    Then  the  district  attorney  asked : 

'*State  whether  or  not  you  made  the  trip  to  North  Daliota  and  filed  on  the 
land  to  carry  out  your  agreement  with  Numberger." 

He  answered: 

"Well,  that  was  about  the  size  of  it." 

When  the  defendant  was  on  the  witness  stand  he  was  asked  by  his 
counsel : 

"You  may  state  if  at  any  time  you  made  a  contract  with  anybody  to  locate 
them  on  lands  under  the  terms  of  which  you  were  to  have  the  land  at  all 
eyents  when  he  proved  up." 

The  court  sustained  objection  to  this.  He  was  further  asked  by  his 
counsel : 

**State  what  the  terms  and  conditions  of  your  agreement  were  when  you  lo- 
cated her  (meaning  Mrs,  Arnold)." 

Remarkably  enough,  in  view  of  rulings  by  the  court  on  like  objec- 
tions interposed  by  the  defendant's  counsel,  the  objection  to  the  above 
question  was  sustained  on  the  ground  that  it  "called  for  a  conclusion 
and  not  a  conversation  and  documents." 

The  general  rule  undoubtedly  is  to  leave  the  propriety  of  leading 
questions  to  the  sound  discretion  of  the  trial  court,  the  exercise  of 
which  is  not  ordinarily  ground  of  error.  The  application  of  the  rule 
obtains  where  the  witness  is  apparently  unwilling,  or  unfriendly  to  the 
questioner,  or  where  the  party  has  been  misled  by  previous  assurances 
to  counsel.  It  must,  however,  be  conceded  that  the  abuse  of  such  dis- 
cretion would  have  no  corrective  if  it  were  rigidly  maintained  that  it 
is  not  reviewable.  The  repeated  indulgence  to  the  prosecutor  in  put- 
ting leading  questions,  and  in  form  to  suggest  the  answer,  and  calling 
for  the  mere  conclusion  of  the  witness,  was  manifestly  unfair  and  prej- 
udicial to  the  defendant.  Many  of  these  witnesses  were  not  unfriendly 
to  the  prosecution,  or  displayed  any  reluctance  to  aid  it.  After  the  rul- 
ing of  the  land  office  department,  indicated  by  said  Exhibit  A,  there 
was  some  flurry  among  these  entrymen,  from  apprehension  of  ex- 
posure to  a  prosecution  for  perjury.  They  were  visited  by  an  inspector. 
Some  of  them  voluntarily  placed  in  his  hands  the  agreements  between 
them  and  the  defendant  under  which  he  undertone  to  find  the  lands. 
The  witnesses,  Arnold  and  Hall,  most  certainly  needed  no  suggested 
testimony,  or  to  have  put  in  their  mouths  words  to  express  it. 

It  were  but  affectation  to  pretend  that  these  witnesses  did  not  testify 
under  the  conscious  sense  that  probably  they  would  more  certainly  se- 
cure immunity  for  themselves  by  contributing  freely  to  the  conviction 
of  the  defendant.  And  in  view  of  the  stress  under  which  the  affiants 
testified  it  was  hardly  charitable  to  press  them  for  an  answer  to 
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words  framed  by  the  prosecution  when  a  failure  to  respond  to  his  lik- 
ing might,  in  their  mmds,  endanger  their  desired  immunity. 

Words  are  at  times  especially  significant.  If  counsel  are  permitted 
to  so  frame  a  question  put  to  tfieir  own  witness  as  to  suggest  the  an- 
swer desired,  there  is  always  imminent  danger  of  getting  before  the 
jury  the  phrases  and  ideas  not  really  those  of  the  witness. 

Why  should  not  the  defendant  have  been  permitted  to  testify  that  he 
made  no  contract  with  any  of  the  affiants  in  question  whereby  he  was 
to  have  the  land  in  any  event?  It  was  permissible  for  him  to  testify 
that  he  did  not  so  undierstand  the  arrangement  he  made  with  them. 
It  is  settled  law  that  a  party  charged  witii  the  commission  of  a  crime 
or  the  perpetration  of  a  fraud  may  testify  that  he  entertained  no  crim- 
inal or  fraudulent  intent.  The  very  gist  of  the  crime  of  perjury  is 
made  by  the  statute  itself  to  depend  upon  the  fact  that  the  oath  made 
should  not  only  be  false,  but  the  falsehood  must  have  been  willfully  and 
corruptly  asserted.  So  if  the  affidavit  made  or  procured  was  in  ig- 
norance of  its  contents,  or  under  a  misapprehension  of  its  purpose,  no 
matter  how  culpably  negligent  in  a  civil  action  the  party  might  be,  he 
could  not  be  convicted  of  perjury,  because  the  act  was  wanting  in  the 
required  willfulness  and  corruption.  The  witness  should  have  been  per- 
mitted to  answer  the  question  as  to  whether  or  not  he  had  ever  made 
any  claim  to  the  land  entered  by  Mrs.  Arnold,  especially  in  view  of 
the  fact  that  the  district  attorney,  over  the  objection  of  his  counsel, 
was  permitted  to  show  by  the  cross-examination  of  the  defendant  that 
in  respect  of  some  lands  entered  by  some  soldiers  as  homesteads  as 
far  back  as  1900-1901,  not  counted  on  in  the  indictment,  the  defend- 
ant had  obtained  deeds  thereto  from  such  soldier  soon  after  the  entry, 
and  prior  to  final  proof.  If  that  were  permissible  against  the  defend- 
ant to  show  "guilty  knowledge,"  as  ruled  by  the  court,  why  was  it 
not  permissible  for  the  defendant  to  state  that  as  to  the  land  of  Mrs. 
Arnold,  who  had  testified  energetically  against  him,  he  had  made  no 
such  claim?  It  is  difficult  to  escape  the  impression  that  the  court  was 
either  too  indulgent  to  the  government  or  too  discriminating  against 
the  defendant. 

Justice  takes  delight  in  according  to  every  human  being,  charged 
with  the  commission  of  a  crime,  a  fair  and  impartial  trial.  Prescribed 
rules  of  criminal  procedure  are  the  outgrowth  of  long  and  sane  ex- 
perience, buttressed  by  the  earnest  study  and  wisdom  of  jurists  and 
lawgivers.  They  may  be  hedged  about  by  some  refinements,  unjustly 
stig^matized  by  overzealous  partizans  as  *  mere  technicalities,"  yet  ju- 
dicial, impartial,  history  attests  the  fact  that  often  they  constitute  ef- 
fective barriers  against  unreasoning  passion  and  the  behests  of  spas- 
modic clamor. 

Complaint  is  made  of  that  portion  of  the  charge  to  the  jury  in  which 
the  court  said : 

**Theee  affidavits  are  before  yon.  They  will  go  to  the  jury  room  with  you. 
It  ia  conceded  in  each  case  that  the  entrymen  swore  to  the  affidavit.  That  is 
one  fact  we  start  out  with.  What  is  the  second  fact?  Did  these  affidavits 
contain  any  statement  which  was  not  true?" 

The  court  then  said,  if  the  statements  were  true,  that  was  the  end 
of  the  case ;  if  they  were  not  true,  the  jury  would  proceed  to  the  in- 
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quiry  as  to  whether  the  entrymen  signed  the  affidavits  knowing  that 
they  contained  those  statements,  or  any  of  them,  and  that  any  such 
statement  was  not  true;  if  they  did  and  intentionally  swore  to  the 
affidavit,  they  committed  perjury. 

The  generalization  of  this  direction  was  calculated  to  mislead  the 
jury.  It  apparently,  to  the  mind  of  the  laymen,  narrowly  directed  at- 
tention to  the  effect  of  the  mere  recitals  of  the  affidavit.  It  author- 
ized the  jury  to  find  that,  if  the  affiant  did  not  intend  to  make  actual 
settlement  on  and  cultivation  of  the  land,  the  oath  was  criminal;  al- 
though the  affiant  may  have  understood  and  believed  that  as  applied 
to  his  or  her  condition  and  privilege,  the  affiant  was  not  required  to 
make  settlement  on  and  cultivate  the  land;  and  tiierefore  gave  no 
heed  to  such  recital  in  the  affidavit,  regarding  it  as  formal  and  not  ma- 
terial. The  oath,  under  such  conditions,  would  not  be  willful  and 
corrupt,  as  it  would  be  wanting  in  essential  criminal  intent.  The 
charge  should  have  been  so  qualified  in  the  immediate  connection  to 
avoid  the  danger  of  the  jury  being  misled  by  the  stress  laid  upon 
the  abstract  recitals. 

Other  errors  are  pressed  for  consideration,  but  they  are  not  of  suffi- 
cient importance  to  justify  the  further  extension  of  this  prolonged 
discussion ;  and  the  matters  complained  of  may  rectify  themselves  on 
a  second  trial. 

The  judgment  of  the  District  Court  is  reversed,  and  the  case  re- 
manded, with  directions  to  grant  a  new  trial. 

HOOK,  Circuit  Judge  (dissenting).  That  the  defendant  was  guilty 
was  shown  overwhelmingly  and  beyond  every  reasonable  doubt.  In- 
deed, the  proof  went  to  the  verge  of  confession.  The  matters  men- 
tioned in  the  opinion,  even  if  unexplained  in  the  voluminous  record  of 
a  long  trial,  which  I  think  is  not  the  case,  contributed  nothing  to  an 
unjust  result.  The  contention  of  counsel  that  the  District  Attorney 
was  occasionally  allowed  to  ask  leading  questions  is,  it  seems  to  me,  a 
fair  illustration  of  the  merit  of  the  grounds  relied  on  for  reversal 
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(Circuit  C^ort  of  Appeals,  Seventh  Circuit    May  18»  1907.    Rehearing  Denied 

Oct  22,  1907.) 

No.  1,339. 

1.  LnnTATioN  07  Actions— Pleadvnq—Dehitbbeb  Raisino  Defense. 

Under  the  common-law  practice  in  force  in  Illinois,  the  question  of  Ihnl- 
tation  cannot  he  raised  on  demurrer  to  a  declaration. 

[Ed.  Note. — For  cases  In  point,  see  Oent  Dig.  vol.  83,  Limitation  of  Ac- 
tions, H  670-675. 

Conformity  of  practice  in  common-law  actions  to  that  of  state  court 
see  notes  to  O'Oonnell  v.  Reed,  5  Ob  0.  A.  594 ;  Nederland  Life  Ins.  Co.  ▼. 
Hall,  27  a  a  A-  392.] 

2.  RECBIVEBS— INJUBIES  RESULTING  FBOM  OPERATION  OE  PBOPEBTT— NaTUBE  OF 

LlABlLITT. 

It  is  the  settled  doctrine  of  the  federal  courts  that  a  receiver  is  not 
personally  liable  for  Injuries  arising  through  negligent  operation  of  the 
property  not  due  to  his  personal  negligence,  but  an  action  against  him 
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for  such  injuries  is  in  law  one  against  tlie  receivership  in  which  the  Judg- 
ment recovered  can  he  enforced  only  against  the  property  or  funds  in  his 
hands,  and  which  cannot  he  maintained  after  the  receivership  has  been 
closed  and  the  receiver  discharged. 

[Ed.  Note.-— For  cases  in  point,  see  O^nt.  Dig.  vol.  42,  Receivers,  {  322. 

Actions  by  and  against  receivers  of  federal  courts,  see  note  to  J.  I.  Case 
Plow  Works  V.  Finks,  25  a  C.  A.  49.] 

8.  Same— Assumption  ov  Liability  bt  Pubcuiaseb  of  Pbopebtt— Nature  of 
Liability. 

Where  by  the  local  law  the  obligation  assumed  by  a  successor  or  pur- 
chaser who  takes  over  property  or  a  fund  from  a  receivership,  with  as- 
sumption of  liabilities,  is  one  of  direct  liability,  and  not  merely  equitable, 
for  the  pajrment  of  claims  chargeable  against  the  property  or  fund,  such 
local  law  Axes  the  nature  of  the  cause  of  action  for  the  enforcement  of 
such  liability  in  a  federal  court,  and  an  action  at  law  may  be  maintain- 
ed in  such  court  against  the  purchaser  alone  to  recover  for  a  personal  in- 
jury for  which  the  property  in  the  hands  of  the  receiver  was  chargeable. 

4.  Pleading— Declabation— Duplicity. 

A  declaration,  in  an  action  to  recover  for  a  tort  committed  by  railroad 
receivers,  agaUist  a  purchaser  which  succeeded  to  the  property,  is  not 
bad  for  duplicity  because  it  alleges  as  grounds  of  liability  an  express 
assumption  of  liability  for  all  claims  against  the  receivership,  and  also 
that  the  defendant  succeeded  to  betterments  and  improvements  made  by 
the  receivers  from  earnings  of  the  receivership  which  were  liable  for 
plaintifTs  claim. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  39,  Pleading,  §§  134- 
137.] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
Division  of  the  Northern  District  of  Illinois. 

This  writ  of  error  is  from  a  final  Judgment  against  the  plaintiff  in  error,  as 
plaintiff  below,  upon  demurrer  sustained  to  the  declaration,  as  finally  amend- 
ed, and  election  to  stand  by  such  declaration. 

The  transcript  of  record  shows  that  the  plaintiff  in  error  filed  suit  in  tres- 
pass on  the  case,  December  7,  1900,  in  the  superior  court  of  Cook  county, 
against  F.  C.  Austin  Manufacturing  Company,  and  E.  W.  Meddaugh  and 
Henry  B.  Joy,  as  receivers  of  Chicago  &  Grand  Trunk  Railway  Company ;  and 
that  in  1903  the  Grand  Trunk  Western  Railway  Company  was  impleaded  as  a 
defendant  therein.  Subsequently,  after  issues  Joined  and  trial  in  that  court 
upon  which  verdict  was  set  aside,  the  proceedings  resulted  in  submission  to  a 
dismissal  as  to  the  defendants  Austin  Manufacturing  Company  and  the  re- 
ceivers (upon  suggestion  of  the  death  of  one  receiver  and  discharge  of  the 
other,  and  delivery  of  all  the  railroad  property  to  the  defendant  Grand  Trunk 
Western  Railway  Company),  and  continuance  of  the  cause  with  a  new  trial 
granted  as  against  the  Grand  Trunk  Western  Railway  Company.  Thereupon, 
on  application  of  such  remaining  defendant  the  cause  was  removed  to  the  dr- 
cuit  Court  of  the  United  States,  on  June  19,  1905.  Other  proceedings  in  the 
Superior  Court,  which  are  referred  to  in  the  transcript,  are  not  material  upon 
this  writ  of  error.  Several  amended  declarations  were  filed,  resulting  in  the 
final  amended  declaration,  upon  which  this  Judgment  of  dismissal  rests  un- 
der danurrer. 

This  declaration  avers  that  the  plaintiff  in  error  was  injured  on  March  5, 
1900,  in  operations  of  the  railroad  under  receivers  named,  through  negligence 
In  such  operation,  while  he  was  **in  the  exercise  of  due  care  and  caution  about 
his  own  safety,"  and  that  the  receivers  were  appointed  and  acting  under  or- 
ders of  the  United  States  Court  for  the  Eastern  District  of  Michigan,  In  fore- 
closure proceedings  against  the  railroad  company  then  owning  the  road.  For 
recovery  thereupon  against  the  defendant  in  error,  subsequent  proceedings 
in  that  court  under  a  foreclosure  decree  are  averred  in  the  filing  of  a  peti- 
tion by  the  defendant  In  error,  as  purchaser  under  the  decree,  and  an  order 
of  the  court  granting  the  prayer  of  the  petition;  each  entitled  in  that  cause 
and  reading  as  follows: 
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First  •rrhls  petitton  of  the  Grand  Trunk  Western  Railway  Oompany  re- 
spectfully shows: 

**(1)  That  it  is  a  corporation  existing  under  and  by  virtue  of  the  laws  of  the 
states  of  Michigan  and  Indiana,  created  as  hereinafter  stated ;  that  it  is  now 
the  owner  of  the  entire  railroad  and  property  formerly  owned  by  the  CSiicago 
&  Grand  Trunk  Railway  CJompany— one  of  the  defendants  in  the  above-«a- 
titled  cause — which  were  embraced  in  and  sold  under  and  pursuant  to  the 
decree  in  said  cause;  and  that  it  deriyed  its  said  title  through  the  following 
deeds  of  conveyance :  (a)  By  separate  deeds  for  each  of  the  states  of  Michi- 
gan, Indiana,  and  Illinois,  of  the  portion  of  said  railroad  and  property  lying 
and  being  in  each  of  said  states,  by  Walter  S.  Harsha,  special  rnast^  com- 
missioner, to  Charles  M.  Hays  and  Elijah  W.  Meddaugh,  the  purchasers  at 
the  sale,  made  pursuant  to  said  decree,  in  which  deeds  said  complainant,  the 
Mercantile  Trust  Ck>mpany  (of  New  York),  trustee,  and  said  defendants,  the 
Chicago  &  Grand  Trunk  Railway  Oompany,  the  Union  Trust  Oompany  (of 
Detroit),  trustee,  and  Hugh  Paton,  trustee,  joined,  (b)  By  separate  deeds  of 
conveyance,  for  each  of  said  states,  by  said  Hays  and  Meddaugh,  of  that  por- 
tion of  said  railroad  and  property  lying  and  being  in  the  state  of  Michigan  to 
the  Port  Huron  &  Indiana  Railway  Company;  of  that  portion  thereof  lying 
and  being  in  the  state  of  Indiana,  to  the  Indiana  &  Illinois  Railway  Company ; 
and  of  that  portion  thereof  lying  and  being  in  the  state  of  Illinois,  to  the  Chi- 
cago Lake  County  Railway  Company — each  of  said  railway  companies  having 
been  organized  by  said  Hays  and  Meddaugh,  pursuant  to  statutory  provisions, 
for  the  express  purpose  of  accepting  such  conveyances. 

*'(2)  That  subsequently  said  Port  Huron  &  Indiana  Railway  Oompany  and 
said  Indiana  &  Illinois  Railway  Company  were  consolidated,  and  thereby  your 
petitioner  was  duly  created,  pursuant  to  the  statutes  of  the  states  of  Michigan 
and  Indiana.  Afterward  your  petitioner,  having  become  the  owner  of  the 
entire  capital  stock  of  said  Chicago  Lake  Oounty  Railway  Company,  purchased 
that  part  of  said  railroad  and  property  lying  and  being  in  the  state  of  Illinois, 
and  received  a  deed  thereof  from  said  Chicago  Lake  County  Railway  Company. 

"(3)  That  by  the  laws  of  the  states  of  Michigan  and  Indiana,  under  and 
pursuant  to  which  it  was  created  as  aforesaid,  your  petitioner  is  expressly 
made  liable  for  all  the  debts  and  obligations  of  its  constituent  members,  to 
wit:  Said  Port  Huron  &  Indiana  Railway  Company  and  said  Indiana  &  Il- 
linois Railway  Ck>mpany;  and  by  the  laws  of  the  state  of  Illinois,  under  and 
pursuant  to  which  it  acquired  that  part  of  said  railroad  and  property  lying  in 
said  state  of  Illinois  as  aforesaid,  your  petitioner  is  expressly  made  liable 
for  all  the  debts  and  obligations  of  said  Chicago  Lake  County  Railway  Com- 
pany. 

"(4)  That  in  each  of  the  several  deeds  through  which  your  petitioner  de- 
rived its  title  to  said  railroad  and  property  as  aforesaid,  it  is  provided,  in  sub- 
stance, that  the  conveyance  is  expressly  made  subject  to  the  obligations  by  said 
decree  imposed  upon  the  purchasers  of  said  railroad  and  property  at  said  sale 
thereof  by  said  special  master  commissioner,  and  upon  their  successors  and 
assigns. 

*'Ck)pies  of  each  of  said  several  deeds  of  conveyance  which  constitute  peti- 
tioner's chain  of  title  to  said  railroad  and  property  are  hereto  attached. 

*'(5)  It  is  provided  in  said  decree,  under  and  by  virtue  of  whic^  said  rail- 
road and  property  were  sold  to  said  Hays  and  Meddaugh  as  aforesaid,  as  fol- 
lows, viz. :  'It  is  further  ordered,  adjudged,  and  decreed  that  the  purchaser 
or  purchasers  of  said  railroad  franchises  and  other  property  at  such  sale 
shall,  as  part  of  the  consideration  and  in  addition  to  the  price  bid,  pay  and  dis- 
cbarge any  and  all  receivers'  indebtedness  and  liabilities  that  shall  not  have 
been  paid  by  the  receivers,  and  any  and  all  claims  heretofore  Hied  In  this 
cause,  or  that  may  be  hereafter  filed  within  four  calendar  months  from  the 
date  of  entering  this  decree,  but  only  when  and  as  the  court  shall  allow  such 
claims  and  adjudge  the  same  to  be  a  lien  prior  to  the  mortgage  foreclosed  Ui 
this  suit ;  and  shall  pay  all  costs  of  court,  fees  of  clerks  and  masters,  and  any 
sums  awarded  by  the  court  to  the  parties  to  this  suit,  and  their  counsel,  or  to 
the  receivers  in  this  cause ;  and,  furthermore,  shall  pay  all  costs  and  expenses 
involved  in  and  incident  to  the  suits  instituted  in  said  Circuit  Courts  of  the 
United  States  for  the  District  of  Indiana  and  for  the  Northern  District  of 
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Illinois  in  foreclosure  of  said  mortgage  of  April  10,  1880,  and  shall  abide  by 
and  comply  with  and  perform  all  other  orders  and  decrees  that  may  be  made 
by  this  court  or  by  said  Circuit  Courts  of  the  United  States  for  the  District 
of  Indiana  and  for  the  Northern  District  of  Illinois,  or  either  of  them,  in  the 
said  cases  therein  pending.  Any  such  purchaser  or  purchasers,  and  his  or 
their  successors  and  assigns,  shall  have  the  right  to  enter  his  or  their  appear- 
ance in  this  court,  or  any  other  court,  and  he  or  they,  or  any  of  the  parties 
to  this  suit,  shall  have  the  right  to  contest  any  claim,  demand,  and  allowance 
existing  at  the  time  of  the  sale  and  then  undetermined,  and  any  claim  or  de- 
mand which  may  arise  or  be  presented  thereafter,  which  would  be  payable  by 
such  purchaser  or  purchasers,  his  or  their  successors  or  assigns,  or  which 
would  be  chargeable  against  the  property  purchased,  in  addition  to  the 
amount  bid  by  such  purchaser  or  purchasers  at  the  sale,  and  may  appeal  from 
any  decision  relating  to  any  such  claim,  demand  or  allowance.' 

**(6)  Your  petitioner  hereby  admits  itself  to  be  the  successor  and  assigns  of 
said  Hays  and  Meddaugh,  within  the  intent  and  meaning  of  said  decree,  and 
that  it  is  legally  liable  for  all  the  obligations  imposed  by  said  decree  upon  the 
purchasers  of  said  railroad  and  property  at  the  sale  thereunder  as  aforesaid, 
and  is  amenable  to  all  orders  and  decrees  of  this  court,  of  the  Circuit  Court  of 
the  United  States  for*  the  District  of  Indiana,  or  the  Circuit  Court  of  the 
United  States  for  the  Northern  District  of  Illinois,  that  may  be  made  in  re- 
spect thereof ;  and  it  hereby  submits  itself  to  the  jurisdiction  of  this  court  and 
of  said  courts  in  respect  of  any  such  orders  or  decrees. 

**(7)  That  your  petitioner  is  desirous  of  securing  immediate  possession  of  said 
railroad  and  property,  and,  to  that  end,  prays  an  order  of  the  court  directing 
the  receiy^:^  to  at  once  turn  over  and  deliver  the  same  to  your  petitioner,  to- 
gether with  any  money  balances,  credits,  etc.,  growing  out  of  or  connected  with 
the  operation  of  said  railroad  and  property  by  said  receivers,  that  may  be  in 
their  possession  and  control ;  your  petitioner  hereby  signifying  its  Willi ugness 
to  accept  and  assume  ail  outstanding  obligations  and  liabilities  of  said  re- 
ceivers, and  hereby  undertaking  to  fully  satisfy  and  discharge  the  same  as  they 
shall  from  time  to  time,  within  the  terms  of  said  decree  in  that  behalf,  be 
allowed  and  ordered  paid  by  tliis  court,  by  the  Circuit  Court  of  the  United 
States  for  the  District  of  Indiana,  or  by  the  Circuit  Court  of  the  United  States 
for  the  Northern  District  of  Illinois.  And  your  petitioner  is  willing  and  here- 
by agrees  to  accept  the  full  and  final  accounting  of  said  receivers,  as  such  ac- 
counts shall  be  rendered  by  them  to  petitioner,  and  consents  to  the  final  dis- 
charge of  said  receivers  and  the  cancellation  of  their  bonds  as  such  receivers. 
Your  petitioner  prays  that  it  may  be  permitted  to  enter  its  appearance,  by  its 
solicitor  or  attorney,  in  this  cause  and  in  the  causes  pending  in  the  two  other 
courts  aforesaid,  to  the  end  that  it  may  be  heard  respecting  any  claims  that 
may  now  be  pending  or  may  hereafter  be  presented  either  against  said  Chicago 
A  Grand  Trunk  Railway  Company  or  against  said  receivers  pursuant  to  the 
provisions  of  said  decree." 

Second.  Whereupon  the  following  order  was  entered : 

**The  foregoing  petition  being  duly  considered,  and  all  parties  to  the  suit,  by 
their  respective  solicitors  of  record,  consenting,  it  is  hereby  ordered :  That  the 
prayers  of  the  petition  be  and  hereby  are  granted.  The  receivers,  EI  W. 
Meddaugh  and  H.  B.  Joy,  are  hereby  directed  to  turn  over  and  deliver  to  said 
petitioner,  on  the  1st  day  of  December,  1900,  all  of  the  railroad,  property, 
money,  accounts,  and  effects  as  prayed,  and  the  said  receivers  are  hereby  re- 
lieved of  any  further  accounting  to  this  court  for  the  administration  of  their 
receivership,  and  their  bonds  for  the  faithful  performance  of  the  duties  of 
Bald  receivership  are  hereby  canceled,  and  the  surety  on  said  bonds  hereby  re- 
leased." 

It  is  then  averred  '*that  in  pursuance  of  said  last-mentioned  order,  entered 
as  aforesaid,  said  railroad  and  railroad  property  and  all  the  improvements  and 
betterments  made  thereon  by  said  receivers  during  said  receivership,  and  all 
money  balances,  credits,  etc.,  and  all  other  property  in  the  possession  of  said 
receivers,  as  aforesaid,  were  turned  over  and  delivered  to  the  said  defend- 
ant, the  Grand  Trunk  Western  Railway  Company."  And  that  "by  means  of 
the  premises  and  the  petition,  orders  and  decrees,  as  aforesaid,  the  said  de- 
fendant, the  Grand  Trunk  Western  Railway  Company,  became  and  still  is 
liable  to  pay  to  the  plaintiff  any  and  all  damages  sustained  by  him  through 
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the  negligence,  as  aforesaid,  of  said  receivers'* ;  that,  though  often  requested, 
the  defendant  has  not  paid  his  said  damages,  but  refused  to  pay  the  same  to 
his  damage  of  $50,000,  **and  therefore  he  brings  his  suit*' 

The  demurrer  to  this  amended  declaration  is  in  the  form  of  a  general  de- 
murrer "for  want  of  a  sufficient  declaration  in  this  l>ehalf,**  with  seven  speci- 
fications of  cause,  which  are  sufficiently  referred  to  in  the  opinion. 

John  A.  Brown,  for  plaintiff  in  error. 

George  W.  Kretzinger,  for  defendant  in  error. 

Before  GROSSCUP,  BAKER,  and  SEAMAN,  Circuit  Judges. 

SEAMAN,  Circuit  Judge  (after  stating  the  facts  as  above).  The 
declaration  avers  an  injury  suffered  by  the  plaintiff  in  error,  while  en- 
gaged in  the  service  of  the  receivers,  under  circumstances  which  would 
charge  the  receivers  with  liability,  upon  due  proof  in  a  suit  against 
them,  prosecuted  during  the  term  of  receivership.  Suit  was  not  com- 
menced, however,  until  after  sale  of  the  res  under  a  foreclosure  de- 
cree, delivery  to  the  defendant  in  error  through  a  purchase  thereunder, 
and  discharge  of  the  receivers,  as  averred  in  the  amended  declaration  in 
question.  The  foreclosure  proceedings  referred  to  were  in  the  Circuit 
Court  of  the  United  States  for  the  Eastern  District  of  Michigan,  where 
the  receivers  were  appointed,  with  ancillary  proceedings  and  appoint- 
ment in  the  Northern  District  of  Illinois  and  elsewhere;  and  the 
plaintiff  in  error  brought  the  present  action,  as  trespass  on  the  case,  in 
the  superior  court  of  Cook  county.  111.,  against  the  receivers  so  ap- 
pointed (and  acting  when  the  injury  occurred),  impleaded  with  T.  C. 
Austin  Manufacturing  Company  and  Grand  Trunk  Railway  Company, 
as  defendants.  More  than  two  years  elapsed  before  the  defendant  in 
error,  Grand  Trunk  Western  Railway,  was  impleaded  as  defendant; 
and  subsequently  there  was  a  discontinuance  as  to  the  other  defend- 
ants, with  the  defendant  in  error  retained  as  sole  defendant.  Removal 
to  the  trial  court  ensued,  and  the  declaration,  as  finally  amended  to 
charge  liability  thereupon,  was  challenged  by  demurrer.  The  inquiry 
whether  it  states  a  cause  of  action  against  the  defendant  in  error  is  the 
only  serious  question  for  review,  and  its  solution  is  not  free  from 
difficulty  under  the  authorities. 

Were  the  question  of  liability  one  arising  in  equity,  in  proper  forum 
upon  timely  application,  no  difficulty  would  appear  in  framing  the  is- 
sues and  granting  the  relief  which  equity  affords  upon  proof  of  the 
facts,  unless  barred  by  limitation  or  laches.  Instead  of  such  course, 
with  remedy  sought  at  law,  not  only  is  the  case  governed  by  the  rigid 
rules  of  that  forum,  but  it  has  become  complicated  through  mistakes 
in  procedure  and  failure  to  bring  in  proper  parties  and  charge  lia- 
bility within  a  period  of  limitation  which  may  bar  redress  for  the 
alleged  cause  of  action  in  any  forum.  Upon  demurrer,  however,  the 
question  of  limitation,  for  which  the  defendant  in  error  contends,  can- 
not arise  under  the  common-law  rules  upheld  in  Illinois  (Gebhart  v. 
Adams,  23  111.  397,  76  Am.  Dec.  702;  Gunton  v.  Hughes,  181  111. 
132,  134,  54  N.  E.  895,  1  Chitty  on  Plead.  [16th  Am.  Ed.]  506,  526), 
and  that  objection  must  be  disregarded  upon  review  of  the  ruling 
against  the  sufficiency  of  the  declaration. 

The  matter  for  which  recovery  is  sought  is  the  injury  alleged  to  be 
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caused  by  negligence  on  the  part  of  the  receivers  in  their  operation 
of  the  railroad  property  in  custodia  legis.  As  the  defendant  in  error 
had  no  part  or  interest  in  such  operation,  nor  existing  interest  even 
in  the  property,  it  was  plainly  not  answerable  for  the  alleged  negli- 
gence when  this  cause  of  action  accrued;  but  liability  is  predicated 
upon  the  further  avermeints  of  subsequent  transactions  in  the  pur- 
chase of  the  property,  under  decrees  in  the  foreclosure  proceedings, 
whereby  it  assumed  obligations  incurred  by  the  receivers.  In  other 
words,  with  a  cause  of  action  set  up  against  the  receivers — neither  ac- 
knowledged by  them  nor  sued  upon  within  the  terms  of  receivership — 
recovery  is  sought  against  the  purchaser  alone,  as  for  an  obligation 
thus  assumed  through  the  terms  of  purchase  and  circumstances  of 
succession  in  estate. 

The  general  doctrine  which  controls  the  enforcement  of  remedies  in 
the  federal  forum  has  frequently  been  declared  by  the  Supreme  Court, 
as  preserving  the  distinctions  between  law  and  equity,  under  the  con- 
stitutional grant  of  judicial  powers,  so  that  "the  adoption  of  the  state 
practice  must  not  be  understood  as  confounding  the  principles  of  law 
and  equity,  nor  as  authorizing  legal  and  equitable  claims  to  be  blended 
together  in  one  suit,"  in  conformity  with  such  state  practice.  Ben- 
nett V.  Butterworth,  11  How.  669,  674,  13  L.  Ed.  859;  5  Notes  U.  S. 
Rep.  60;  Lindsay  v.  Shreveport  Bank,  156  U.  S.  485,  493,  15  Sup.  Ct. 
472,  39  L.  Ed.  505.  With  no  averments  to  charge  direct  or  personal 
common-law  liability  against  the  defendant  in  error,  these  consid- 
erations set  up  for  recovery,  through  purchase  and  succession  to  the 
railroad  property — at  least  aside  from  the  express  assumption  of  re- 
ceivership obligations — are  not  legal  obligations  at  the  common  law; 
and  as  equitable  obligations  alone  they  are  barred  from  enforcement 
at  law,  under  the  above-stated  doctrine.  So,  in  reference  to  the  al- 
leged assumption  of  liability,  without  privity  between  these  parties, 
the  general  rule  upheld  in  National  Bank  v.  Grand  Lodge,  98  U.  S. 
123,  125,  25  L.  Ed.  75,  and  Keller  v.  Ashford,  133  U.  S.  610,  620,  10 
Sup.  Ct.  494,  33  L.  Ed.  667,  would  stand  in  the  way  of  such  enforce- 
ment, unless  the  subsequent  opinions  in  Willard  v.  Wood,  135  U.  S. 
309,  313,  10  Sup.  Ct.  831,  34  L.  Ed.  210,  and  Union  Life  Insurance 
Co.  V.  Hanford,  143  U.  S.  187,  190,  12  Sup.  Ct.  437,  36  L.  ETd.  118, 
are  applicable  to  modify  the  rule. 

Under  the  first-mentioned  doctrine,  it  has  long  been  the  rule  of  the 
federal  jurisdiction — both  before  and  since  the  general  enactment  of 
1872  (Act  1872,  c.  255,  §  5,  17  Stat.  197;  section  914,  Rev.  St.  [1  U. 
S.  Comp.  St.  1901,  p.  684]),  adopting  "the  practice,  pleadings,  and 
forms  and  modes  of  proceeding"  of  the  states  respectively — ^in  com- 
mon-law civil  cases,  that  equitable  claims  and  defenses  are  not  en- 
forceable at  law  in  the  federal  court,  notwithstanding  such  author- 
ization in  the  courts  of  the  state.  Lindsay  v.  Shreveport  Bank,  supra. 
Without  plain  sanction,  either  for  departure  from  that  rule  or  for 
the  exercise  of  jurisdiction  at  law  under  conditions  and  in  precedents 
applicable  to  these  averments,  the  present  suit  would  not  appear  to  be 
maintainable,  and  demurrer  to  the  declaration  was  rightly  sustained. 
On  the  other  hand,  if  the  later  decisions  of  the  Supreme  Court  estab- 
lish a  rule — whether  by  way  of  modification  of  such  doctrine  or  other- 
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wise — ^which  authorizes  the  remedy  thus  sought,  they  are  to  be  ob- 
served as  controlling. 

Expressions  in  the  opinions  in  the  above-mentioned  cases  of  Wil- 
lard  V.  Wood  and  Union  Life  Insurance  Co.  v.  Hanford  may  not  ap- 
pear in  harmony  with  the  view  that  no  claim  purely  equitable  can  be 
enforced  at  law  under  the  sanction  of  the  state  practice.  In  each  of 
these  cases,  speaking  in  reference  to  the  enforcement  by  a  mortgagee 
of  a  covenant  between  his  mortgagor  and  a  grantee  of  the  latter  for 
pa3mient  of  the  mortgage  indebtedness,  it  is  stated  (without  qualifi- 
cation) that: 

'*The  question  whether  the  remedy  of  the  mortgagee  against  the  grantee  is 
at  law  and  in  his  own  right,  or  in  equity  and  in  the  right  of  the  mortgagor 
only,  is  ♦  ♦  ♦  to  be  determined  by  the  law  of  the  place  where  the  suit  I» 
brought" 

In  neither  case,  however,  can  these  remarks  be  accepted  as  deci- 
sive of  the  present  inquiry,  under  our  understanding  of  the  issues 
there  involved.  The  issue  in  Willard  v.  Wood  was  whether  such  ob- 
ligation was  enforceable  in  a  suit  at  law  by  the  mortgagee  against 
the  grantee,  without  privity  between  the  parties ;  and  the  denial  rests, 
as  stated  in  the  opinion,  on  the  authority  of  National  Bank  v.  Grand 
Lodge,  supra,  and  KelleV  v.  Ashford,  supra,  upholding  the  common- 
law  rule.  The  remarks  upon  remedy,  as  "governed  by  the  lex  fori,  the 
law  of  the  District  of  Columbia,  where  the  action  was  brought,"  were 
made  arguendo,  in  answer  to  the  contention  that  the  plaintiff  was  en- 
titled to  the  benefit  of  the  rule  in  New  York  (where  the  property  and 
conveyance  were  located),  which  authorized  such  suit  "either  in  equity 
or  at  law."  Whether  there  was  any  provision  or  rule  in  New  York 
fixing  the  nature  of  the  obligation  was  not  there  considered.  That 
the  rule  of  practice  refei;red  to  could  not  fix  the  form  of  remedy  in 
another  forum  was  decided  in  conformity  with  the  citations  in  the 
opinion,  and  the  comment  must  be  read  in  that  view.  In  Union  Life 
Insurance  Co.  v.  Hanford,  the  suit  was  in  equity  for  foreclosure  of  a 
mortgage,  in  the  federal  court,  sitting  in  Illinois,  and  issue  arose  upon 
claim  of  a  deficiency  judgment  against  the  mortgagor.  The  defense 
was  that  his  personal  liability  was  discharged  by  an  extension  of  time 
granted  by  the  mortgagee  to  a  grantee  of  the  mortgagor  who  had 
assumed  payment  of  the  debt;  and,  the  fact  being  undisputed,  the 
sole  test  of  liability  was  whether  the  grantee  became  directly  and 
primarily  obligated  in  favor  of  the  mortgagee,  so  that  his  relation  to 
the  mortgagor  became  that  of  principal  wiA  the  latter  as  mere  surety 
for  the  debt.  Under  the  law  of  Illinois,  the  opinion  states  that  such 
was  the  well-established  nature  of  the  liability ;  and,  thus  applying  the 
law  of  the  contract,  the  defense  was  sustained.  By  way  of  premise  for 
this  conclusion,  the  opinion  refers  to  the  "remedy  of  the  mortgagee 
against  the  grantee"  as  determined  by  the  law  of  the  place  where 
suit  is  brought  (in  the  language  above  quoted),  with  the  remark,  "ajJ 
was  adjudged  in  Willard  v.  Wood."  But  the  decision,  upon  our  un- 
derstanding of  its  import,  rests  on  the  interpretation  of  the  agree- 
ment in  question  as  creating  direct  (legal)  liability,  in  conformity  with 
the  local  law,  for  which  remedy  at  law  was  proper. 
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In  the  case  at  bar,  however,  the  equitable  features  are  far  more 
complicated  than  those  involved  in  either  of  the  above-mentioned  de- 
cisions. The  special  nature  of  the  liability  incurred  for  injuries  aris- 
ing through  negligent  operation,  under  a  receivership,  has  been  fruit- 
ful of  much  discussion  in  judicial  opinions  and  text-books;  but  no 
review  of  the  various  theories  is  needful  for  the  present  inquiry,  as 
these  propositions  are  well  settled  in  the  federal  courts:  (a)  The  re- 
ceiver is  not  chargeable  with  personal  liability  for  such  injuries,  not 
due  to  his  personal  negligence  or  conduct,  but  is  chargeable  as  the 
representative  of  the  property  and  funds  in  his  custody  within  the 
limits  of  such  property  and  of  his  possession  or  control,  (b)  "Ac- 
tions against  the  receiver  are  in  law  actions  against  the  receivership, 
or  the  funds  in  the  hands  of  the  receiver,  and  his  contracts,  misfeasan- 
ces, negligences,  and  liabilities  are  official,  and  not  personal,  and  judg- 
ments against  him  as  receiver  are  payable  only  from  the  funds  in  his 
hands."  McNulta  v.  Lochridge,  141  U.  S.  327,  332,  12  Sup.  Ct.  11,  35 
L.  Ed.  796.  (c)  Prior  to  the  act  of  Congress  of  1887  (Act  March  3, 
1887,  c.  373,  24  Stat.  554,  1  Comp.  St.  1901,  p.  682),  the  receiver 
could  not  be  sued  without  leave  of  the  court  having  custody  of  the  res, 
and  all  claims  were  subject  to  adjudication  in  such  court.  Davis  v. 
Gray,  16  Wall.  203,  218,  21  L.  Ed.  447;  7  Notes  U.  S.  Rep.  980.  In 
other  words,  no  liability  arises  which  is  enforceable  at  law,  except  as 
authorized  either  under  the  terms  of  this  statute  or  by  the  court  ad- 
ministering the  property,  (d)  With  the  termination  of  the  receiver- 
ship and  transfer  of  property  and  funds,  as  disclosed  in  the  declaration, 
the  suit  at  law  was  not  maintainable  against  the  receivers.  McNulta 
v.  Lochridge,  supra,  and  12  Notes  U.  S.  Rep.  30 ;  Beach  on  Receivers 
(Alderson)  §§  720,  725;  Gluch  &  Becker  on  Receivers,  §  82;  2  El- 
liott on  Railroads,  §  587;  Archambeau  v.  Piatt,  173  Mass.  249,  251, 
53  N.  E.  816. 

The  defendant  in  error,  as  purchaser  of  the  property  and  successor 
to  the  fund,  having  no  part  in  the  alleged  tort,  if  chargeable  for  the 
damages,  is  chargeable  alone  through  liability  assumed  in  the  purchase 
and  circumstances  of  succession ;  and  then  only,  under  the  facts  aver- 
red, in  conformity  with  the  principles  of  equity,  if  governed  by  the 
general  doctrines  above  referred  to.  In  such  aspect,  however,  the 
case  is,  as  we  believe,  directly  within  and  niled  by  the  decision  of 
the  Supreme  Court  in  Texas  &  Pacific  Railway  v.  Bloom,  164  U.  S.  636, 
643,  17  Sup.  Ct.  216,  41  L.  Ed.  580,  supplementing  the  prior  decision 
in  Texas  &  Pacific  Railway  v.  Johnson,  151  U.  S.  81,  99,  14  Sup.  Ct. 
250,  38  L.  Ed.  81.  While  the  earlier  case  of  Johnson  arose  upon 
writ  of  error  to  the  Supreme  Court  of  Texas,  and  the  personal  judg- 
ment against  the  corporation  succeeding  the  receivership  was  affirmed 
upon  the  ground  that  the  question  of  liability  was  one  "of  general 
law  and  for  the  state  court  to  pass  upon,"  the  Bloom  Case  arose  in 
the  Circuit  Court  of  the  United  States,  and  was  brought  from  the 
Circuit  Court  of  Appeals  on  error  to  the  Supreme  Court.  Both  cases 
were  identical  in  the  circumstances  upon  which  the  liability  of  the  cor- 
poration was  predicated,  and  the  opinion  (151  U.  S.  99,  14  Sup.  Ct. 
250,  38  L.  Ed.  81)  affirming  the  Johnson  judgment  thus  summarizes 
the  rule  adopted  by  the  state  court  for  charging  personal  liability : 


Digitized  by 


Google 


400  84  C.  C.  A.  REPORTS. 

**Id  the  view  of  that  court,  a  railway  company  might  be  held  directly  liable 
when  a  receiver  is  appointed  in  an  amicable  suit  at  the  instigation  of  the  com- 
pany and  for  the  company's  own  purposes,  and,  these  purposes  being  accom- 
plished, the  property  is  returned  to  its  owner,  the  rights  of  no  third  persons 
as  purchasers  intervening,  upon  the  ground  that  the  acts  of  the  receiver  might 
well  be  regarded  as  the  acts  of  its  own  servant,  rather  than  those  of  an  officer 
of  the  court,  which  under  such  circumstances  he  would  only  be  sub  modo.  But 
as  the  court  did  not  feel  authorized  to  entertain  a  conclusion  which  might  carry 
the  implication  that  this  receivership  would  have  been  created  or  continued,  al- 
though its  object  had  only  been  to  place  the  property  temporarily  beyond  the 
reach  of  creditors  until  it  could  be  augmented  in  value  by  improvements  made 
from  earnings  under  the  protection  of  the  court,  that  rule  was  not  applied  in 
this  case.  The  company  was  held  liable  upon  the  distinct  ground  that  the  earn- 
ings of  the  road  were  subject  to  the  payment  of  claims  for  damages,  and  that 
as,  in  this  instance,  such  earnings  to  an  extent  far  greater  than  sufficient  to  pay 
the  plaintiff  had  been  diverted  into  betterments,  of  which  the  company  had  the 
benefit,  it  must  respond  directly  for  the  claim.  This  was  so  by  reason  of  the 
statute  (Laws  Tex.  1887,  p.  120,  c.  131,  §  6),  and,  irre^)ective  of  statute,  on 
equitable  principles  applicable  under  the  facts." 

On  examination  of  the  statutory  provision  referred  to  under  the 
title  of  "Receivers,"  which  mentions  liabilities  to  be  paid  by  a  receiver 
out  of  moneys  coming  into  his  hands,  we  find  no  obligation  imposed, 
either  upon  receiver  or  fund,  not  within  the  general  rules  of  equity 
and  well  recognized  as  thus  chargeable. 

The  subsequent  case  of  Bloom,  brought  from  the  federal  court, 
involved  not  only  the  question  of  liability,  upheld  in  the  prior  decision 
when  arising  in  a  state  court,  but  the  further  question  of  direct  en- 
forcement at  law  in  the  federal  forum.  Error  was  assigned  upon  the 
contention  that  the  alleged  cause  of  action  was  equitable  and  furnished 
no  support  there  for  a  personal  judgment  at  law ;  and  thus  presented, 
as  in  the  present  instance,  the  main  question  for  review.  In  overrul- 
ing this  assignment,  the  opinion  recognizes  both  the  equitable  nature 
of  the  liability  there  charged  and  the  limited  scope  of  the  Johnson 
decision.  It  recites,  however,  the  above-quoted  review  in  that  opin- 
ion of  the  premises  and  rule  of  the  Texas  decisions,  and  expressly 
approves  and  adopts  them,  as  applicable  in  the  federal  court  there 
sitting.  In  reference  to  the  charge  for  betterments,  the  opinion  is 
explicit  in  approval  of  direct  liability,  subject  to  the  right  of  the  com- 
pany to  "have  the  aid  of  a  court  of  equity  to  restrict  its  liability  to 
that  amount,"  upon  showing  that  the  claims  exceeded  the  betterments. 
We  understand  that  the  decision,  although  not  expressly  so  defined, 
rests  upon  this  view:  That  the  local  law  establishes  the  obligation 
assumed  by  the  successor,  who  takes  over  the  property  and  fund  from 
a  receivership  with  assumption  of  liabilities,  to  be  one  of  direct  lia- 
bility, and  not  merely  equitable,  for  payment  of  claims  chargeable 
against  the  fund;  and  that  the  direct  liability  so  affixed  determines 
the  nature  of  the  cause  of  action  in  the  federal  court,  and  it  becomes 
enforceable  there  at  law.  With  the  adoption  of  the  direct  liability 
rule  of  Texas,  the  remedy  may  be  administered  at  law,  within  the 
settled  principles  of  that  jurisdiction;  and  if  question  is  open  as  to 
the  bearing  or  effect  of  the  rule  when  arising  in  equity  jurisprudence, 
it  is  not  pertinent  on  this  review. 

These  decisions  are  applicable,  as  we  believe,  both  to  the  equitable 
state  of  facts  averred  in  the  present  declaration — with  their  effect 
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Strengthened  by  the  special  admission  on  the  part  of  this  defendant 
in  error,  in  paragraph  6  of  its  petition  for  possession  of  the  railroad, 
"that  it  is  legally  liable  for  all  the  obligations  imposed  by  said  de- 
cree"— ^and  to  the  lex  fori,  as  settled  by  the  Illinois  decisions. 

As  before  mentioned,  it  has  long  been  the  established  law  of  Illinois 
that  one  person  who  contracts  with  another  to  assume  an  indebtedness 
of  the  latter  to  a  third  person  becomes  directly  and  primarily  liable 
to  such  third  person,  who  may  sue  at  law  upon  the  promise  (Union 
Life  Insurance  Co.  v.  Hanford,  supra,  and  cases  cited) ;  and  such 
rule  is  general,  not  limited  to  mortgage  indebtedness  assumed  by  a 
grantee  (Eddy  v.  Roberts,  17  111.  505,  508;  Thompson  v.  Dearborn, 
107  111.  87,  92). 

In  Bartlett  v.  Cicero  Light  Co.  (decided  in  1898)  177  111.  68,  73, 
52  N.  E.  339,  42  L.  R.  A.  715,  69  Am.  St.  Rep.  206,  the  question  of 
the  defendant's  liability,  in  a  suit  at  law,  arose  under  circumstances 
singularly  identical  with  those  stated  in  the  above-cited  Texas  cases, 
and  the  opinion  cites  and  adopts  the  rulings  of  the  Supreme  Court 
of  Texas  thereupon,  with  special  reference  to  Texas  &  Pacific  Ry.  Co. 
V.  Johnson,  76  Tex.  421,  13  S.  W.  463,  18  Am.  St.  Rep.  60,  which 
was  subsequently  affirmed  by  the  Supreme  Court  of  the  United  States, 
as  above  referred  to.  Not  only  was  direct  liability  upheld  and  rested 
on  equitable  considerations  which  would  not  support  such  liability 
under  the  general  doctrine,  and  in  no  sense  distinguishable  in  prin- 
ciple from  those  averred  in  the  present  case,  but  the  decision  is  un- 
mistakably brought  within  the  rulings  of  the  United  States  Supreme 
Court  in  both  Texas  cases.  The  opinion  is  well  considered  and  unan- 
imous. Its  doctrine  is  reaffirmed  in  subsequent  cases  (see  Knicker- 
bocker v.  Benes,  195  111.  434,  443,  63  N.  E.  174,  and  its  application  in 
Wabash  R.  R.  Co.  v.  Stewart,  41  111.  App.  640,  to  facts  like  those 
involved  here),  and  unquestionably  settles  the  law  of  Illinois,  as  rest- 
ing direct  and  personal  liability  upon  grounds  purely  equitable  under 
the  general  rule,  and  thus  establishes  the  case  at  bar  within  the  dis- 
tinction upon  which  both  the  Bloom  Case  and  Union  Life  Insurance 
Co.  V.  Hanford,  supra,  are  understood  to  authorize  recovery  at  law, 
namely,  enforcement  of  the  direct  liability  created  by  the  state  law  out 
of  these  equities,  with  no  blending  of  procedure  in  law  and  equity 
thereby  recognized. 

In  Thompson  v.  Northern  Pac.  Ry.  Co.,  93  Fed.  384,  35  C.  C.  A. 
357,  like  suit  at  law  was  upheld  against  the  purchaser  alone,  upon 
similar  state  of  facts,  with  the  exception  that  leave  to  sue  was  grant- 
ed upon  the  equity  side  of  the  court,  having  ancillary  jurisdiction  of 
the  foreclosure  decree  under  which  the  sale  was  made.  It  was  there 
contended:  (1)  That  the  complaint  stated  no  cause  of  action  at  law; 
and  (2)  that  writ  of  error  did  not  lie,  because  in  reality  an  equitable 
proceeding,  "although  in  form  an  independent  action  at  law."  The 
opinion,  however,  overrules  both  contentions,  and  expressly  states  that 
the  proceeding  was  not  equitable,  but  was  an  action  at  law,  and  was 
thus  maintainable  upon  the  obligation  assumed  by  the  purchaser. 
Whether  jurisdiction  at  law  rested  on  the  leave  so  granted,  local  rule, 
or  otherwise,  is  not  discussed. 
84  0.0^—26 
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The  remaining  objection  of  duplicity,  assigned  in  the  demurrer,  is 
untenable.  The  twofold  facts  averred  as  grounds  of  liability,  by  way 
of  express  assumption,  and  in  succession  to  improvements  and  better- 
ments made  by  the  receivers,  are  connected,  not  independent,  and  thus 
state,  or  tend  to  state,  a  single  cause  of  action  under  the  rules  of  plead- 
ing. 1  Chitty  on  Plead.  (16th  Am.  Ed.)  249;  Stephens  on  Pleadings 
(3d  Am.  Ed.)  248,  249. 

The  judgment  of  the  Circuit  Court  is  not  in  conformity  with  the 
foregoing  view,  and  is  reversed  accordingly ;  and  the  case  is  remand- 
ed, with  direction  to  set  aside  the  judgment  and  overrule  the  demurrer 
to  the  amended  declaration,  for  further  proceedings  in  conformity 
with  law. 


a66  Fed.  74a) 

GOSS  V.  OARTBEL 

(Circuit  CJourt  of  Appeals,  Fifth  arcuit    October  28,  1907.) 

No.  1,617. 

L  COBPOBATIONS— STOOKHOLDBBS'    LlABILrTT— SUTT   BT   RBOKIVEB  IN    FOBEIOIC 
JUBISDICTION. 

Under  Neb.  Const  art  lib,  9  7,  which  proyldes  that  every  stockholder 
In  a  banking  corporation  shall  be  individually  liable  to  its  creditors  over 
and  above  the  amount  of  his  stock  to  an  amount  equal  to  his  stock,  which, 
as  construed  by  the  Supreme  Court  of  the  state,  is  self-executing  and  en- 
forceable only  after  the  assets  of  the  corporation  have  been  exhausted,  by 
means  of  a  suit  in  equity  in  behalf  of  all  creditors  against  the  corporation 
and  its  stockholders,  in  which  all  equities  shall  be  adjusted,  the  total  lia- 
bilities of  the  corporation  ascertained,  and  a  receiver  or  trustee  appoint- 
ed to  collect  from  each  stockholder  his  pro  rata  share  of  such  liabilities, 
the  amount  due  from  the  stockholders  when  so  ascertained  constitutes  a 
trust  fund,  the  legal  title  to  which  is  vested  in  the  receiver  or  trustee  ap- 
];>ointed,  and  he  may  maintain  an  action  to  recover  the  amount  due  from 
a  stockholder  in  a  foreign  Jurisdiction* 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  voL  12,  Corporations,  % 
2280%. 

Stockholders*  liability  to  creditors  in  equity,  see  notes  to  Rickerson 
Roller-Mill  Co.  v.  Farrell  Foundry  &  Machine  Co.,  23  (X  (X  A.  815;  Scott 
V.  Latimer,  83  C.  C.  A.  23.] 

2.  Same— Suit  to  Enfoboe   Stookholdbbs'   Liabiutt— Conclusiveness  or 

Decbee. 

In  such  an  equity  suit,  each  stockholder  is  represented  by  the  corpora- 
tion, having  contracted  with  reference  thereto,  and  is  bound  by  the  decree 
therein,  although  a  nonresident  of  the  state  and  not  personally  served  with 
process. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  voL  12,  Corporations,  % 
2280%.] 

3.  Same— Action  Against  Stockholdeb— Limitation. 

Limitation  does  not  begin  to  run  in  favor  of  a  stockholder  against  an 
action  to  enforce  an  assessment  made  against  him  under  such  constitution- 
al provision  until  the  entry  of  the  decree  fixing  the  amount  of  such  assess- 
ment 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  Texas. 

This  is  an  action  brought  by  Charles  A.  Goss,  a  citizen  of  the  state  of 
Nebraska,  against  O.  M.  Carter,  a  citizen  of  the  state  of  Tezaa  The  plaintiff 
sued  as  receiver  and  trustee  to  recover  from  the  defendant  the  amount  of  an 
assessment  of  25.9  per  cent  levied  by  the  District  Court  of  the  Fourth  Ju- 
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didal  District  of  the  state  of  Nebraska  upon  $101,900  of  stock  alleged  to  be 
owned  by  the  defendant  in  the  American  Loan  &  Trust  Company,  an  insol- 
vent bank  organized  under  the  Constitution  and  laws  of  Nebraska.  In  the 
Circuit  Court  a  general  demurrer  with  special  exceptions  to  the  petition  was 
sustained,  and  the  case  is  brought  by  the  plaintiff  to  this  court  on  writ  of  er- 
ror. The  general  question  presented  to  this  court  by  the  assignments  of  error 
Is :  Did  the  Circuit  Court  err  in  sustaining  the  demurrer  to  the  plaintiff's  pe- 
tition? This  Inyolves  three  inquiries:  (1)  Has  the  plaintiff  as  a  receiver  ap- 
pointed in  Nebraska  the  right  to  sue  in  Texas?  (2)  Is  the  defendant  subject 
to  suit  on  the  decree  of  the  Nebraska  court?  (3)  Is  the  right  of  action  barred 
by  the  Texas  statute  of  limitations  of  four  years? 

The  allegations  of  the  petition  bearing  upon  the  questions  raised  by  the 
general  demurrer  and  special  exceptions  to  it  and  by  the  assignments  of  er- 
ror necessary  to  be  decided  are  substantially  as  follows  : 

(1)  The  American  Loan  &  Trust  Company  was  a  banking  corporation  or- 
ganized under  the  laws  of  the  state  of  Nebraska,  and  having  an  issued  and 
fully  paid  capital  stock  of  $400,000,  divided  into  4,000  shares  of  $100  each ; 
and  of  these  shares  the  defendant  Garter  owned  1,019.  Said  company  be- 
came insolvent,  and  on  May  10,  18&4,  a  receiver  was  appointed  by  the  Circuit 
Court  of  the  United  States  for  the  District  of  Nebraska  to  liquidate  its  af- 
faii*s.  Such  receivership  was  closed,  and  the  suit  wherein  it  was  pending  was 
terminated,  September  28,  1898;  the  assets  of  the  company  having  been  ex- 
hausted without  paying  any  portion  of  its  Indebtedness.  The  Circuit  Court 
refused  to  entertain  petitions  in  intervention  offered  by  some  of  the  five  cred- 
itors hereinafter  mentioned,  having  for  their  object  the  enforcement  of  the 
constitutional  liability  of  the  shareholders ;  but  they  were  permitted  to  prove 
up  their  respective  claims  and  to  reduce  the  same  to  judgments,  and  they 
did  so. 

(2)  Immediately  upon  the  termination  of  the  receivership  suit  In  the  United 
States  Circuit  Court  for  the  District  of  Nebraska,  the  five  creditors,  Hamil- 
ton National  Bank,  Rutland  County  National  Bank,  Safety  Fund  National 
Bank,  Gerard  C  Tobey  and  New  York  Life  Insurance  Company,  instituted 
in  the  District  Court  of  the  Fourth  Judicial  District  of  Nebraska  a  suit 
against  American  Loan  &  Trust  Company  and  numerous  persons  alleged  to  be 
the  stockholders,  including  the  defendant  Carter.  By  their  amended  peti- 
tion filed  In  the  suit  October  4,  1898,  the  plaintiffs  prayed  that  an  order  be 
made  fixing  a  time  within  which  other  creditors  of  said  American  Loan  & 
Trust  Company  might  appear  in  said  suit;  that  an  account  be  had  of  the 
amount  due  each  of  said  plaintiffs  by  said  American  Loan  &  Trust  Company ; 
that  the  several  defendants  sued  as  shareholders  of  said  company  be  adjudg- 
ed to  be  liable  to  the  plaintiffs  and  to  the  other  creditors  of  said  company, 
over  and  above  the  amount  of  stock  held  by  them,  to  a  sum  equal  to  the  stock 
so  held  by  them,  for  all  the  liabilities  of  said  company  accruing  while  they 
remained  such  stockholders;  that  the  dates  of  the  accrual  of  the  debts  due 
the  several  creditors  be  ascertained;  that  the  amounts  of  stock  held  by  the 
several  defendants,  and  the  periods  of  time  during  which  such  amounts  were 
held,  be  determined ;  that  the  entire  amount  of  the  indebtedness  of  said  com- 
pany, in  so  far  as  the  same  might  be  represented  in  said  suit,  and  the  dates 
of  the  accrual  thereof,  and  the  names  of  the  several  stockholders  at  such 
dates,  together  with  the  amounts  of  such  holdings,  be  determined;  that  the 
plaintiffs  and  such  other  creditors  as  might  join  in  said  suit  have  judgment 
against  the  several  defendants  to  the  extent  of  their  liability ;  that  a  receiver 
be  appointed  to  collect  from  said  stockholders,  under  the  authority  and  di- 
rection of  the  court,  by  execution  or  by  other  proper  writ  or  process  or  by 
suit  if  necessary,  or  by  such  other  proceedings  as  might  be  required  fully  to 
realize  from  said  stockholders  the  amounts  so  found  due  said  creditors,  sufl3- 
cient  funds  fully  to  pay  and  to  satisfy  the  several  amounts  due  to  said  cred- 
itors, with  interest  and  costs,  as  well  as  the  amounts  due  to  such  other  cred- 
itors as  might  join  therein;  and  they  prayed  for  such  other  and  further  re* 
lief  in  the  premises  as  might  be  just  and  equitable.  No  other  creditors  ever 
joined  in  said  suit,  or  proved  up  their  claims  therein,  or  in  any  way  became 
parties  thereto. 

(3)  Process  was  served  upon  American  Loan  &  Trust  Company  and  upon  sev- 
eral of  the  individual  defendants,  and  the  company  and  several  Individual  de- 
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fendants  appeared  and  resisted  the  suit  A  protracted  litigation  ensued.  In 
which  the  principal  subject  of  dispute  was  the  question  whether  the  company 
was  such  a  t>anking  corporation  as  that  under  the  Constitution  of  Nebraska 
the  shareholders  were  liable  for  the  debts  of  the  company  over  and  above  the 
amount  Invested  in  their  resi)ective  holdings  of  stock.  The  defendant.  Carter, 
was  not  served,  because  not  found,  and  he  did  not  appear  in  the  suit 

(4)  In  pursuance  of  a  prayer  of  said  amended  petition,  the  plaintiff,  Charles 
A-  Goss,  was  appointed  by  said  court  by  an  interlocutory  order  made  October 
5,  1898,  to  be  a  temporary  receiver  in  said  suit,  with  authority  to  take  such 
action  as  might  be  necessary  to  preserve  the  rights  of  the  creditors  against 
the  estate  of  certain  deceased  shareliolders,  but  without  authority  to  proceed 
generally  to  collect  the  sums  for  which  shareholders  might  be  liable. 

(5)  On  or  about  December  22,  1900,  a  decree  was  entered  by  said  District 
Court  in  favor  of  the  defendants,  said  court  adjudging  that  no  liability  ex- 
isted upon  the  part  of  the  shareholders  of  said  company.  The  plaintiff  ap- 
pealed from  said  decree  to  the  Supreme  Court  of  the  state  of  Nebraska, 
which,  on  or  about  October  22,  1902,  reversed  the  same  and  remanded  the 
cause  to  the  District  Court  for  further  proceedings.  Thereafter  another 
trial  was  had  in  said  District  Court,  and  on  or  about  .Tune  10,  1903.  a  final 
decree  was  entered  whereby  the  shareholders  of  said  company  were  adjudged 
to  be  liable  to  the  creditors  thereof  for  such  amount  not  exceeding  sums  equal 
to  their  respective  holdings  of  stock,  as  might  be  necessary  to  discharge  the 
indebtedness  of  said  company,  together  with  interest  and  costs. 

(6)  By  said  decree  it  was  judicially  ascertained,  and  such  were  the  facts, 
that  the  corporate  property  of  said  American  Loan  &  Trust  Company  had  been 
exhausted  t>efore  the  commencement  of  said  suit  and  that  after  the  exhaustion 
of  such  corporate  property,  and  at  the  date  of  said  decree,  said  company  was 
still  liable  to  the  plaintifTs  In  said  suit  in  certain  sums  whose  several  amounts 
and  dates  of  accrual  were  duly  ascertained.  The  aggregate  of  these  items  of 
Indebtedness  was  $74,283.84,  besides  the  costs  of  suit  It  was  further  judicial- 
ly ascertained  by  said  decree,  andi  such  was  the  fact  that  at  the  date  there- 
of the  sums  due  by  American  Loan  &  Trust  Company  to  the  five  original  plain- 
tiffs In  said  suit  constituted  the  entire  indebtedness  and  liability  of  said  com- 
pany then  outstanding  and  unpaid. 

(7)  By  said  decree,  it  was  further  adjudged,  and  such  was  the  fact  that 
continuously  from  a  date  prior  to  the  accrual  of  any  of  the  claims  of  the  said 
five  plaintiffs  certain  named  parties  defendant  in  this  suit  had  owned  and 
held  certain  shares  of  the  stock  of  American  Loan  &  Trust  Company,  their  ag- 
gregate holdings  being  4,000  fully  paid  shares.  Among  the  persons  found  to 
have  been  shareholders  during  the  time  of  the  accrual  of  all  of  the  claims  sued 
upon  was  the  defendant  O.  M.  Carter,  who  was  found  to  have  owned  during 
all  of  said  time  1,019  shares,  amounting  to  $101,900.  By  said  decree  it  was 
further  adjudged,  and  such  was  the  fact,  that  American  Loan  &  Trust  Com- 
pany was  a  duly  incorporated  banking  institution,  each  of  whose  stockholders 
was  liable  individually  to  its  creditors,  over  and  above  the  amount  of  stock 
by  him  held,  to  an  amount  equal  to  the  stock  by  him  held  for  all  the  liabilities 
of  said  company  accruing  while  he  remained  such  stockholder. 

(8)  By  said  decree  It  was  further  adjudged  that,  in  order  to  satisfy  the  in- 
debtedness of  said  corporation,  with  interest  and  costs,  it  was  necessary  to  col- 
lect from  each  of  the  solvent  holders  of  the  stock  of  said  company  a  sum 
equal  to  38.4  per  cent  of  his  total  liability.  And  it  was  ordered  and  decreed 
tbat  each  of  the  defendant  shareholders  pay  to  the  said  Charles  A.  Goss,  as 
receiver  and  trustee,  for  the  use  and  benefit  of  said  five  creditors  pro  rata,  an 
amount  equal  to  the  shares  of  stock  found  to  have  been  held  by  him,  or  so 
much  thereof  as  might  be  required  to  satisfy  the  claims  of  said  creditors,  with 
interest  and  costs.  A  first  assessment  of  38.4  per  cent,  was  levied  by  said 
decree;  but  this  assessment  having  been  found  to  be  excessive  by  reason  of 
an  error  in  computation,  afterwards,  to  wit  on  December  17,  1904,  it  was  re- 
duced to  25.9  per  cent 

(9)  By  said  decree  it  was  further  ordered  and  decreed  that  Charles  A.  Goss, 
the  plaintiff  herein,  who  theretofore  had  been  appointed  temporary  receiver  on 
October  5,  1898,  should  be,  and  thereby  was,  continued  in  office  with  all  the 
powers  and  authority  wherewith  ho  was  clothed  by  said  order  of  October  5, 
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1808,  and  that,  in  addition  to  such  powers  and  authority,  he  was  further  In- 
vested as  trustee  far  the  said  creditors,  to  wit,  for  Hamilton  National  Banls, 
Rutiand  Comity  National  Bank,  Safety  Fund  National  Bank,  Gerard  C.  Tobey, 
and  New  York  Life  Insurance  Company,  with  the  ownership  of  the  legal  title  to 
all  the  rights  of  action  under  said  assessment  of  38.4  per  cent,  and  under 
all  other  assessments  that  subsequently  might  be  made  by  the  court,  with 
power,  authority,  and  Jurisdiction  as  such  receiver  and  trustee  to  collect  by 
execution,  or  by  suit,  if  necessary,  in  his  own  name  as  receiver  and  trustee, 
in  any  court  anywhere,  or  otherwise,  from  each  of  said  stockholders  the  full 
amount  of  said  assessment  and  of  such  other  assessment  as  thereafter  might 
be  made  by  the  court,  until  the  full  sum  found  to  be  due  to  said  creditors,  with 
interest  and  costs,  should  be  collected  and  paid,  or  until  the  entire  liability 
of  each  and  all  of  the  solvent  defendants  should  be  exhausted. 

(10)  By  said  decree  it  was  further  ordered  and  decreed  that  said  suit  should 
be,  and  thereby  was,  held  upon  the  docket  of  said  court,  and  that  Jurisdiction 
thereof  and  of  the  parties  thereto  should  be  and  was  retained  for  the  purpose 
of  entertaining  application  for  the  making  of  such  other  and  further  orders 
and  assessments  as  might  be  requisite  to  obtain  the  full  satisfaction  and  pay- 
ment of  the  debts  due  to  the  said  creditors,  with  costs. 

(11)  The  plaintiff  herein,  Charles  A.  Goss,  on  June  10,  1903,  accepted  the 
appointment  made  by  said  decree,  and  on  June  16,  1903,  he  filed  his  bond  in 
accordance  with  the  terms  of  said  decree,  and  duly  qualified  as  receiver  and 
trustee  in  pursuance  thereof. 

(12)  From  the  decree  rendered  by  the  District  Court  June  10,  1903,  as  afore- 
said, American  Loan  &  Trust  Company  and  several  individual  defendants  in 
due  season  appealed  to  the  Supreme  Court  of  the  state  of  Nebraska.  By  the 
Supreme  Court  said  decree  was  afiirmed  on  or  about  June  9,  1904.  A  motion 
for  the  rehearing  of  the  cause  by  the  Supreme  Court  was  duly  filed  by  the 
appellants,  and  was  overruled  November  16,  1904,  by  said  court,  which  is- 
sued its  mandate  to  the  District  Court  on  or  about  November  28,  1904.  Said 
mandate  was  filed  in  the  District  Court  on  or  about  December  13,  1904. 

(13)  Said  decree  was  entered  at  the  instance  and  suit  of  Hamilton  National 
Bank,  Rutland  CJounty  National  Bank,  Safety  Fund  National  Bank,  Gerard 
C.  Tobey,  and  New  York  Life  Insurance  Company,  who  were  the  plaintiffs 
in  said  cause,  and  who  at  the  time  of  the  rendition  of  said  decree  were  the 
only  creditors  of  said  American  Loan  &  Trust  Company,  and  who  as  such 
alone  were  entitled  to  the  benefit  of  all  the  liability  imposed  by  the  Constitu- 
tion of  the  state  of  Nebraska  upon  the  owners  and  holders  of  stock  in  said 
company  and  of  all  the  liability  assumed  and  undertaken  by  the  owners  and 
holders  of  stock  in  said  company  by  virtue  of  their  subscription  therefor  and 
of  their  acceptance  of  certificates  issued  therefor  by  said  company.  Said  de- 
cree was  entered  with  the  full  knowledge  and  consent  of  each  and  all  of  said 
creators,  and  no  one  of  them  made  any  objection  thereto.  An  appeal  was 
taken  from  said  decree  by  parties  defendant  in  said  suit,  and  all  of  said  cred- 
itors appeared  In  the  Supreme  (>)urt  of  the  state  of  Nebraska,  and  there  main- 
tained the  correctness  of  said  decree  and  procured  by  their  efforts  its  affirm- 
ance by  said  Supreme  Court  Ever  since  its  rendition  and  aflirmance  they  have 
ratified  said  decree  with  all  its  terms  and  conditions,  and  have  taken  the  bene- 
fit thereof.  By  virtue  of  the  provisions  of  the  Constitution  of  the  state  of  Ne- 
braska, as  construed  and  applied  by  the  Supreme  Court  of  that  state,  the  lia- 
bility of  the  shareholders  of  said  American  Loan  &  Trust  Company  was  con- 
stituted trust  fund  for  the  benefit  of  all  of  the  creditors  of  said  company.  By 
virtue  of  said  decree,  and  of  the  circumstances  under  which  the  same  was  ren- 
dered and  affirmed  as  aforesaid,  the  plaintiff  herein,  Charles  A.  Goss,  has  been 
made  the  trustee  to  execute  the  trust  and  administer  the  trust  funds  estab- 
lished as  aforesaid,  and  has  be^i  vested  with  the  legal  title  to  all  rights  of 
action  growing  out  of  the  liability  of  the  shareholders  of  said  American  Loan 
&  Trust  CJompany  and  of  all  assessments  made  for  the  enforcement  thereof. 

(14)  After  the  Supreme  CJourt  had  affirmed  said  decree  of  the  District  Court, 
and  overruled  the  motion  of  the  appellant  for  a  rehearing  of  the  cause  and 
had  issued  its  mandate  to  the  District  Court,  the  plaintiffs  In  said  suit  filed 
In  the  District  Court  on  or  about  December  8,  1904,  a  motion  wherein  they 
averred  that  the  assessment  of  38.4  per  cent,  levied  by  said  decree  upon  the 
stockholders  was  greater  than  probably  would  be  needed ;  the  amount  of  said 
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assessment  having  been  fixed  at  38.4  per  cent,  by  reason  of  a  mistake  in  com- 
putation. By  said  motion  the  plaintiffs  prayed  that  the  decree  be  amended 
and  corrected,  so  that  the  first  assessment  should  be  of  25.9  per  cent  of  the 
par  value  of  the  shares  of  stock  held  by  each  shareholder,  instead  of  38.4 
per  cent.  Due  notice  was  given  of  said  motion  to  all  parties  who  had  been 
served,  or  had  appeared  in  the  case ;  and  upon  the  hearing  thereof  on  or  about 
December  17,  1904,  an  order  was  entered  so  amending  said  original  decree  of 
June  10,  1903,  as  to  levy  upon  the  par  value  of  the  shares  of  stock  held  by 
each  shareholder  in  said  American  Loan  &  Trust  Company  a  first  assessment 
of  25.9  per  cent.,  and  no  more,  in  lieu  of  the  first  assessment  of  38.4  per  cent. 
originally  levied  by  said  decree. 

(15)  Thereafter,  on  or  about  January  11,  1906,  in  said  District  CJourt  of  the 
Fourth  Judicial  District  of  the  state  of  Nebraska,  the  plaintiff  herein,  Charles 
A.  Goss,  filed  as  receiver  and  trustee  a  petition  for  the  construction  of  said 
original  decree  of  June  10,  1903,  praying  that  the  court  interpret  said  decree, 
and  instruct  said  receiver  and  trustee  whether  the  assessment  levied  upon  the 
shareholders  by  said  decree  as  amended  was  levied  against  each  and  ail  of 
the  shareholders  of  said  American  Loan  &  Trust  Company,  or  only  against 
such  of  said  stockholders  as  were  not  found  in  said  decree  to  be  insolvent. 
On  or  about  January  13,  1906,  in  response  to  sudi  petition,  said  decree  was 
interpreted  by  said  District  Court,  and  an  order  was  entered,  whereby  this 
plaintiff,  as  receiver  and  trustee,  was  directed  to  collect  from  each  and  all 
of  the  stockholders  of  said  American  Loan  &  Trust  Company  said  first  as- 
sessment of  25.9  per  cent  of  the  par  value  of  the  stock  by  them  severally 
held;  such  being  the  true  intent  and  meaning  of  said  original  decree. 

(16)  On  or  about  January  13,  1905,  an  execution  was  duly  issued  by  the 
District  Court  of  the  Fourth  Judicial  District  of  the  state  of  Nebraska  ui>on 
said  original  decree  of  June  10, 1903,  as  amended,  whereby  the  sheriff  of  Doug- 
las county,  Neb.,  was  commanded  to  levy  of  the  goods  and  chattels  in  his  county 
of  each  of  the  defendants  in  said  suit  a  sum  equal  to  25.9  per  cent  of  the  par 
value  of  the  stodc  by  him  held  for  the  satisfaction  of  the  indebtedness  of 
American  Loan  &  Trust  Company  to  the  plaintiffs  in  said  suit  and  of  the 
costs  therein  incurred.  Said  execution  on  or  about  January  15,  1905,  was 
returned  unsatisfied,  no  property  having  been  found  belonging  to  any  of  the 
defendants  upon  which  to  levy  the  same.  Thereafter,  on  December  13,  1905, 
the  present  action  was  l>egun  by  the  filing  of  an  original  petition  therein  in 
the  Circuit  Court  of  the  United  States  for  the  Southern  District  of  Texas. 

The  defendant's  demurrer  to  the  petition  raised  the  questions  which  are 
stated  above  and  discussed  in  the  opinion. 

Maurice  E.  Locke  (James  H.  Mcintosh,  John  Charles  Harris,  Ed- 
ward F.  Harris,  and  Eugene  P.  Locke,  of  counsel),  for  plaintiff  in  er- 
ror. 

W.  G.  Love  and  J.  C.  Hutcheson,  Campbell  &  Hutcheson,  for  de- 
fendant in  error. 

Before  McCORMICK  and  SHELBY,  Circuit  Judges,  and  NEW- 
MAN, District  Judge. 

SHELBY,  Circuit  Judge  (after  stating  the  facts  as  above).  The 
decision  which  we  have  determined  to  make  in  this  case  we  think  is 
sustained,  if  not  required,  by  the  opinion  of  the  Supreme  Court  in 
Bernheimer  v.  Converse  (decided  May  27,  1907)  206  U.  S.  516,  27 
Sup.  Ct.  755,  51  L.  Ed.  1163,  after  the  learned  trial  judge  had  sus- 
tained the  demurrer  to  the  petition. 

1.  It  is  held  by  the  Supreme  Court  in  Booth  v.  Clark,  17  How. 
322,  15  L.  Ed.  164,  and  in  later  cases,  that  a  chancery  receiver,  having 
no  other  authority  than  that  which  arises  from  his  appointment,  cannot 
maintain  an  action  in  another  jurisdiction.  It  is  contended  that  the 
rule  established  in  these  cases  is  applicable  to  the  plaintiff  here,  and 
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that,  as  he  is  a  receiver  appointed  in  Nebraska,  he  cannot  maintain  an 
action  in  Texas.  It  is  important,  therefore,  to  ascertain  whether  he 
is  vested  by  law  with  other  rights  than  merely  those  conferred  on  him 
as  a  chancery  receiver.  The  plaintiff  was  made  receiver  by  the  Ne- 
braska court  as  a  part  of  the  procedure  to  enforce  liabilities  of  stock- 
holders fixed  by  the  Constitution  of  Nebraska.  The  sections  in  ques- 
tion are  parts  of  article  lib,  and  are  as  follows : 

"Sec.  7.  Every  Btockholder  in  a  banking  corporation  or  institution  shall  be 
indiyidually  responsible  and  liable  to  its  creditors  over  and  above  the  amount 
of  stock  by  him  held  to  an  amount  equal  to  his  respective  stock  or  shares  so 
held,  for  all  its  liabilities  accruing  while  he  remains  such  stockholder;  and 
all  banking  corporations  shall  publish  quarterly  statements  under  oath  of  their 
assets  and  liabilities." 

"Sec  4.  In  all  cases  of  claims  against  corporations  and  Joint  stock  associa- 
tions, the  exact  amount  Justly  due  shall  be  first  ascertained,  and  after  the  cor- 
porate property  shall  have  been  exhausted  the  original  subscribers  thereof 
shall  be  individually  liable  to  the  extent  of  their  unpaid  subscription,  and  the 
liabUity  for  the  unpaid  subscription  shall  follow  the  stock." 

These  provisions  are  self-executing.  They  require  no  supplementary 
legislation.  The  liability  imposed  by  them  is  a  trust  fund  for  the  ben- 
efit of  all  creditors  of  the  corporation.  The  only  proper  way  to  en- 
force the  liability  is  by  suit  in  equity  in  behalf  of  all  the  creditors 
against  the  corporation  and  stockholders,  in  which  suit  all  equities 
should  be  adjusted  and  a  receiver  or  trustee  appointed  to  collect  from 
each  his  pro  rata  share  of  the  total  indebtedness  of  the  corporation 
for  the  benefit  of  all  the  creditors.  This  constitutional  liability  of  the 
stockholders  cannot  be  enforced  till  the  indebtedness  of  the  corpora- 
tion is  judicially  ascertained  and  the  assets  of  the  corporation  exhausted 
by  legal  process.  The  following  are  among  the  Nebraska  cases  which 
place  these  constructions  on  the  Nebraska  Constitution:  Farmers' 
Loan  &  Trust  Co.  v.  Funk,  49  Neb.  353,  68  N.  W.  520 ;  State  v.  Ger- 
man Savings  Bank,  50  Neb.  734,  70  N.  W.  221;  German  National 
Bank  v.  Farmers'  &  Merchants'  Bank,  54  Neb.  593,  74  N.  W.  1086 ; 
Van  Pelt  v.  Gardner,  54  Neb.  701,  75  N.  W.  874;  Hastings  v.  Barnd, 
55  Neb.  93,  75  N.  W.  49 ;  Brown  v.  Brink,  57  Neb.  606,  78  N.  W. 
280;  Hamilton  National  Bank  v.  American  Loan  &  Trust  Co.,  66 
Neb.  67,  92  N.  W.  190 ;  s.  c.  on  second  appeal,  72  Neb.  81,  100  N.  W. 
202.  The  plaintiff  appointed  in  such  proceeding  is  not  a  mere  cus- 
todian of  property,  but  he  is  clearly  vested  with  the  legal  title.  The 
terms  of  the  Nebraska  Constitution  point  out  a  trust  fund  in  the  event 
of  the  insolvency  of  the  corporation.  The  construction  placed  on  the 
Constitution  by  the  Nebraska  courts  makes  a  receiver  or  trustee  neces- 
sary to  the  enforcement  and  administration  of  the  trust.  When 
appointed,  he  has  the  legal  title  to  the  trust  fund,  with  the  power  and 
charged  with  the  duty  to  collect  it  for  the  creditors  of  the  corpora- 
tion. He  represents  all  the  creditors  entitled  to  share  in  the  fund.  In 
such  case  the  receiver  can  sue  in  a  foreign  jurisdiction.  Bemheimer 
v.  Converse,  206  U.  S.  516,  27  Sup.  Ct.  755,  761,  51  L.  Ed.  1163; 
Howarth  v.  Lombard,  175  Mass.  570,  579,  66  N.  E.  888,  49  L.  R.  A. 
301 ;  King  v.  Cochran,  76  Vt.  141,  56  Atl.  667,  104  Am.  St.  Rep.  922; 
Glenn  v.  Soule  (C.  C.)  22  Fed.  417. 

2.  A  question  is  raised  as  to  the  effect  of  the  decree  on  which  this 
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suit  is  brought  It  may  be  stated  as  a  general  rule  that  a  stockholder  is 
a  part  of  the  corporation  to  the  extent  that  he  is  privy  to  the  proceed- 
ings to  which  the  corporation  was  a  party,  and  that  he  is  bound  by  a 
decree  of  a  court  against  the  corporation  in  the  enforcement  of  a 
corporate  duty,  although  not  a  party  as  an  individual,  but  only  through 
representation  by  the  company.  Sanger  v.  Upton,  91  U.  S.  56,  23  L. 
Ed.  220.  In  Hawkms  v.  Glenn,  131  U.  S.  319,  9  Sup.  Ct  739,  33  L. 
Ed.  184,  an  assessment  ordered  by  a  court  which  had  jurisdiction  of 
the  corporation  was  held  binding  on  the  stockholders  residing  in  an- 
other state,  although  not  made  parties  as  individuals.  The  assessment 
sued  on  in  that  case  was  on  a  subscription  for  stock,  but  the  princiole 
involved  here  is  the  same.  When  the  defendant  became  a  stockholder 
in  the  American  Loan  &  Trust  Company,  it  is  presumed  that  he  did  so 
with  knowledge  of  the  laws  of  Nebraska  which  controlled  the  com- 
pany. By  those  laws,  as  a  stockholder,  he  became  individually  respon- 
sible and  liable  to  its  creditors  over  and  above  the  amount  of  stock 
by  him  held  to  an  amount  equal  to  the  stock  so  held  for  all  of  the  com- 
pany's liabilities  accruing  while  he  remains  a  stockholder.  This  lia- 
bility is  not  only  statutory,  but  it  is  contractual ;  the  law  imposing  the 
liability  being  a  part  of  the  contract  of  the  stockholder  with  the  cor- 
poration. The  Nebraska  Constitution  also  provides  the  conditions  upon 
which  this  liability  was  to  be  enforced.  It  is  a  liability  secondary  in 
its  nature,  to  be  enforced  only  when  necessary  to  protect  the  corpora- 
tion's creditors.  The  exact  amount  of  the  daims  against  the  corpo- 
ration must  be  first  judicially  ascertained,  the  assets  of  the  corporation 
exhausted,  and  the  amount  required  by  each  stockholder  necessary  to 
satisfy  the  company's  unpaid  debts  must  be  also  judicially  ascertained. 
Such  is  the  effect  of  the  sections  of  the  Nebraska  Constitution  which 
we  have  quoted,  as  construed  by  the  Supreme  Court  of  the  state.  The 
defendant,  having  contracted  with  reference  to  these  requirements,  is 
bound  by  them,  and  in  a  proceeding  to  enforce  them  he  is  represented 
by  the  corporation.  He  is  necessarily  bound  by  all  valid  proceedings 
had  pursuant  to  the  statute  which  controls  the  settlement  of  the  af- 
fairs of  the  corporation.  Howarth  v.  Lombard,  175  Mass.  570,  66  N. 
E.  888,  49  L.  R.  A.  301 ;  King  v.  Cochran,  76  Vt.  141,  56  Atl.  667, 
104  Am.  St.  Rep.  922 :  Bernheimer  v.  Converse,  206  U.  S.  616,  27 
Sup.  Ct.  755,  51  L.  Ed.  1163. 

What  we  have  said  on  this  point  is  sufficient  for  the  decision  of  this 
case ;  for  it  is  now  presented  to  us  on  a  ruling  upon  a  demurrer  to 
the  petition.  As  to  what  defenses  may  be  made  to  a  suit  on  a  decree 
like  the  one  in  question  is  not  now  to  be  decided.  The  main  reason 
for  holding  the  decree  making  the  assessment  binding  on  the  stock- 
holder is  that  his  obligation  is  contractual,  and  that  it  contemplates  the 
possibility  of  an  assessment  by  a  court.  The  defendant  would,  of 
course,  be  allowed  to  impeach  the  decree  of  assessment  for  fraud,  and 
it  has  been  said  that  such  decree  does  not  cut  off  defenses  personal  to 
the  stockholder;  that,  for  example,  he  may  show  that  he  is  not  a 
stockholder,  or  that  he  is  not  a  stockholder  for  so  large  amount  as  is  al- 
leged. But  we  are  of  opinion  that,  as  a  member  of  the  corporation,  the 
defendant  is  bound,  without  personal  notice  to  him,  by  the  decision  of 
the  courts  of  the  state  where  the  corporation  is  organized,  made  in  the 
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administration  of  its  affairs  on  its  insolvency,  determining  the  amount 
of  its  assets  and  liabilities  and  the  amount  of  assessment  which  should 
be  made  on  its  stockholders.  Being  so  bound,  a  demurrer  to  the  petition 
because  the  defendant  was  not  individually  served  with  process  in  the 
Nebraska  suit  should  have  been  overruled. 

3.  It  is  contended  that  the  right  of  action  is  barred  by  the  statute  of 
limitations  of  four  years.  Rev.  St.  Tex.  1895,  §  3356.  The  stock- 
holder's liability  which  this  suit  is  brought  to  enforce  is  secondary  and 
conditional.  It  is  based  on  the  Nebraska  Constitution,  which  we  have 
quoted,  and,  while  the  corporation's  creditors  are  permitted  to  take 
steps  to  settle  the  affairs  of  the  corporation  and  fix  the  exact  amount 
of  such  secondary  liability,  they  are  not  permitted  individually  or  in 
groups  to  sue  for  the  liability  to  satisfy  their  own  claims.  It  appears 
from  the  petition  that  the  amount  sued  for  was  not  decreed  against  the 
defendant  till  June  3,  1903.  The  suit  was  brought  in  the  Circuit 
Court  December  13,  1905,  which  is  in  less  than  four  years  of  the  date 
of  the  decree  sued  on.  The  statute  of  limitations  did  not  begin  to  run 
till  the  decree  of  assessment  was  rendered  and  the  receiver  appointed. 
Bemheimer  v.  Converse,  206  U.  S.  516,  27  Sup.  Ct.  755,  51  L.  Ed. 
1163.  The  petition  does  not  show  that  the  suit  is  barred  by  the  statute 
of  limitations  of  four  years,  and  therefore  it  is  not  amenable  to  demur- 
rer on  that  ground. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the  case  is  re- 
manded, with  instructions  to  overrule  the  demurrer  to  the  petition  and 
to  grant  a  new  trial. 


ase  Fed.  753.) 

NOTES  v.  MARLOTT  et  al. 

(Circuit  Court  of  Appeals,  Ninth  Circuit.    November  4,  1907.) 

No.  1,438. 

1*  Loos  AND  LOGOINQ — SaLE  OF  LOOS— TBANSFEB  OF  TITLE  AS  BETWEEN  PAR- 
TIES— ^Deliveey. 

Plaintiffs  entered  Into  a  contract  with  defendant  to  fell,  cut,  raft,  drive, 
and  deliver  a  certain  number  of  feet  of  logs  of  specified  dimensions  and 
quality  In  a  slough  extending  from  a  river,  where  defendant  agreed  to 
construct  a  boom  for  their  detention,  to  remove  them  to  the  banks  of  the 
river  or  to  the  mill,  and  at  the  time  of  such  removal  to  scale  the  same 
and  pay  for  each  thousand  feet  so  delivered  and  removed  to  the  banks  of 
the  slough  or  the  mill,  "and  not  otherwise."  A  portion  of  the  logs  were 
80  delivered,  removed,  and  paid  for;  but  the  remainder,  after  being  de- 
livered Into  the  boom,  were  caiTied  away  by  a  freshet  and  lost  Held 
that,  plaintiffs  having  done  all  that  they  were  to  do,  complete  possession 
and  title  to  the  logs  thereupon  passed  to  defendant,  aAd  he  became  liable 
for  the  purchase  price  on  proof  of  the  quantity  delivered,  and  that  they 
conformed  to  the  requirements  of  the  contract  as  to  dimensions  and 
quality. 

2.  Same~<3on8tbuction  of  Contbagt. 

A  provision,  in  a  contract  for  the  sale  and  delivery  of  logs  to  be  scaled 
after  delivery,  that  they  shall  be  of  merchantable  timber,  is  not  a  war- 
ranty that  all  logs  delivered  thereunder  are  merchantable,  but  merely  fur- 
nishes a  description  for  the  identification  of  such  logs  as  fall  within  the 
contract 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig.  voL  33,  Logs  and  Logging, 
I  104.] 
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8.  Evidence— Pabol  Evidence  to  Vary  Wbitino— Contbaot  of  Sale. 

Where  the  provisions  of  a  written  contract  of  sale  are  clear  and  intelli- 
gible, parol  evidence  of  prior  conversations  between  the  parties  is  not 
admissible  to  prove  an  intention  inconsistent  with  the  writing. 

[Ed.  Note.— ror  cases  in  point,  see  Cent  Dig.  vol.  20,  Evidence,  H  1787, 
1793.] 

4.  Same— Existenos  of  Custom. 

Where  the  provisions  of  a  written  contract  of  sale  are  clear  and  nnam- 
biguous,  they  cannot  be  changed  or  affected  in  meaning  by  proof  of  a  cus- 
tom at  variance  therewith. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  20,  Evidence,  U  1945- 
1952.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Third 
Division  of  the  District  of  Alaska. 

Bion  A.  Dodge,  Louis  K.  Pratt,  and  Jacob  Samuels,  for  plaintiff  in 
error. 

McGinn  &  Sullivan,  J.  C.  Campbell,  W.  H.  Metson,  Frank  C.  Drew, 
C.  H.  Oatman,  and  J.  A.  Mackenzie,  for  defendants  in  error. 

Before  GILBERT,  Circuit  Judge,  and  DE  HAVEN  and  HUNT, 
District  Judges. 

HUNT,  District  Judge.  Defendants  in  error,  Marlott,  Melvin,  and 
O'Mealey,  brought  this  suit  to  recover  the  contract  price  of  certain 
logs  alleged  to  have  been  delivered  by  them  to  Noyes,  plaintiff  in  er- 
ror, in  accordance  with  the  provisions  of  a  certain  written  contract  en- 
tered into  on  September  23,  1904.  The  contract  is  substantially  as 
follows : 

*'This  agreement  made  this  23d  day  of  September,  1904,  by  and  between 
Fred  G.  Noyes,  party  of  the  first  part,  and  Tony  0*Mealey,  John  Melvin,  and 
Arthur  Marlott,  parties  of  the  second  part,  witnesseth:  (1)  That  said  par- 
ties of  the  second  part  agree  to  fell,  cut,  raft,  drive  and  deliver  not  less  than 
six  hundred  thousand  (600,000)  feet  of  logs  of  the  approximate  dimensions 
hereinafter  described,  in  the  channel  or  slough  of  the  Chena  river,  a  tributary 
of  the  Tanana  river,  in  the  district  of  Alaska,  leaving  said  river,  inunediate- 
ly  beiow  the  unincorporated  town  or  settlement  of  East  Fairbanks,  about  a 
quarter  of  a  mile  above  and  opposite  the  town  of  Fairbanks,  in  the  district  of 
Alaska,  Third  Division,  and  to  furnish  all  necessary  provisions,  tools,  tackle, 
apparei  and  booms  for  the  purpose  thereof.  Two  hundred  thousand  (200,000) 
feet  of  such  logs  shall  be  so  delivered  immediately  after  the  clearing  of  the  ice 
from  the  said  Chena  river,  and  the  said  slough,  in  the  spring  of  1905;  and 
two  hundred  thousand  (200,000)  feet  more  shall  be  so  delivered  within  thirty 
(30)  days  thereafter;  and  the  remainder  of  two  hundred  thousand  (200,000) 
feet  shall  be  so  delivered  within  sixty  (00)  days  thereafter.  15  per  centum  of 
said  logs  shall  be  12  feet  in  length.  10  per  centum  of  said  logs  shall  be  14  feet 
in  length.  25  per  centum  of  said  logs  shall  be  16  feet  in  length.  10  per 
centum  of  said  logs  shall  be  18  feet  in  length.  10  per  centum  of  said  logs 
shall  be  20  feet  in  length.  5  per  centum  of  said  logs  shall  be  22  feet  in 
length.  5  per  centum  of  said  logs  shall  be  24  feet  in  length.  5  per  centum 
of  said  logs  shall  be  26  feet  in  length.  5  per  centum  of  said  logs  shall  be  30 
feet  in  length.  5  per  centum  of  said  logs  shall  be  36  feet  in  length.  5  per 
centum  of  said  logs  shall  be  40  feet  in  length.  All  logs  shall  not  be  less  than 
nine  (9)  inches  in  diameter  at  the  smaller  end,  and  shall  be  from  three  (3) 
to  six  (6)  inches  longer  than  the  above-prescribed  lengths ;  and  in  ali  respects 
shall  be  cut  and  trimmed  in  a  worlunanlike  manner,  of  good  form  and  of  firm, 
sound  and  merchantable  timber.  The  said  party  of  the  first  part  shall  pro- 
vide in  the  slough  departing  from  the  Chena  river  into  which  said  logs  shall 
be  diverted,  as  aforesaid,  the  necessary  boom  for  the  arresting  and  detention 
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of  said  logs,  and  shall  remove  them  to  the  banks  of  said  slough  or  to  the  mill, 
for  the  purpose  of  manufacturing  the  same  into  lumber,  and  at  the  time  of 
Buch  removal  from  said  slough,  shall  scale  them  by  *Scribner*s  Rule/  at  which 
tUne  the  said  party  of  the  first  part  shall  pay  to  the  said  parties  of  the  second 
part  the  sum  of  twenty  dollars  for  each  and  every  thousand  of  the  logs  so  de- 
livered in  said  boom  and  pulled  therefrom  to  the  banks,  as  aforesaid,  or  in 
the  mill,  for  the  purpose  of  manufacturing,  as  aforesaid,  and  not  otherwise." 

The  answer  admitted  the  agreement  as  set  forth  in  the  complaint, 
set  up  failure  to  fulfill  the  terms  of  the  contract,  and  pleaded  that 
about  June  20,  1905,  continuous  and  unprecedented  rainfalls  occurred, 
that  extraordinary  rise  of  the  waters  of  the  country  thereabouts  fol- 
lowed, and  that  the  banks  of  the  river  and  slough  were  cut  away  by 
the  torrents  of  water,  and  the  retaining  boom,  which  had  been  erected 
by  plaintiff  in  error,  was  washed  out,  and  the  logs  called  for  by  the 
contract  were  carried  away  without  fault  of  the  plaintiff  in  error. 

It  appears  that  about  June  4,  1905,  defendants  in  error  had  deliv- 
ered into  the  detention  boom  of  the  plaintiff  in  error  about  250,000 
feet  of  logs,  which  were  thereafter  drawn  from  the  slough  by  plaintiff 
in  error,  and  defendants  in  error  were  given  credit  for  the  amount  of 
feet  ascertained.  Thereafter,  about  June  29,  1905,  the  second  drive 
of  logs  was  made,  and  about  369,501  feet  were  put  into  the  boom  by 
defendants  in  error.  On  June  30th,  the  waters  of  the  river  began  to 
rise,  the  boom  which  had  been  provided  by  plaintiff  in  error  for  the 
arrest  and  detention  of  the  logs  gave  way,  and  the  logs  remaining  in 
the  slough  were  swept  down  the  river  and  lost.  The  plaintiff  in  error 
had  paid  upon  the  contract  price  of  the  logs  $8,047.40,  and,  upon 
trial  had  before  a  jury,  verdict  was  rendered  in  favor  of  the  defend- 
ants in  error,  plaintiff's  below,  for  $5,083.02,  balance  claimed  to  be 
due.  Judgment  was  entered  accordingly.  Motion  for  a  new  trial  was 
denied.  Plaintiff  in  error  brings  the  case  to  this  court  by  writ  of 
error. 

The  record  discloses  that  counsel  for  plaintiff  in  error  tried  the 
case  upon  the  theory  that  the  only  feature  of  the  contract  to  which  the 
jury's  attention  should  be  addressed  was  that  of  a  delivery ;  that  is  to 
say,  he  stood  upon  the  proposition  that  the  contract  was  executory, 
and  that  title  to  the  logs  did  not  pass  until  inspection,  measurement, 
and  pulling  on  to  the  banks.  Defendants  in  error  contended  that 
they  performed  all  of  the  acts  required  of  them  in  the  contract; 
that  they  put  in  the  slough  and  boom  designated  in  the  contract  the 
number,  kind,  and  character  of  logs  specified;  that  nothing  was  left 
for  them  to  do;  that  plaintiff  in  error  was  to  remove  the  logs  from 
the  slough,  and  to  scale  them,  but  that  this  was  merely  a  means  of  de- 
termining the  amount  of  compensation  due  to  defendants  in  error  for 
the  logs ;  and  that,  as  delivery  had  been  made  as  required,  title  to  the 
logs  passed  to  plaintiff  in  error;  hence  that  the  peril  to  which  the 
logs  were  exposed  was  plaintiff's. 

The  question,  then,  is:  What  was  the  effect  of  the  contract  of 
sale?  Did  the  bargain  amount  to  an  actual  sale,  or  was  it  only  an  ex- 
ecutory agreement?  If  Noyes  became  the  owner  of  the  logs  delivered 
into  the  channel  or  slough  of  the  Chena  river,  where  he  had  erected 
a  boom  to  arrest  and  detain  them,  and  they  were  afterwards  lost,  he 
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must  be  the  sufferer.  If,  on  the  other  hand,  Marlott  and  his  asso- 
ciates, whom  we  will  call  the  loggers,  had  not  parted  with  title,  if 
they  remained  the  owners  of  the  logs  until  Noyes  had  pulled  them  out 
to  the  banks,  and  had  scaled  them  for  manufacturing  purposes,  then 
the  contract  was  an  executory  one,  and  the  loggers  must  bear  the  loss 
of  the  freshet. 

Whether  the  logs  passed  or  not  is  dependent  upon  the  intention  of 
the  parties  to  the  written  contract,  and  that  intention  must  be  gathered 
from  the  language  of  the  instrument  and  the  subject-matter.  In  the 
ascertainment  of  the  intention  of  the  parties,  we  should  consider,  too, 
certain  established  legal  rules.  Thus,  in  The  Elgee  Cotton  Cases,  22 
Wall.  180,  22  L.  Ed.  863,  the  court,  in  discussing  executory  and  con- 
ditional sales,  approved  Benjamin's  text  by  quoting  the  following  rules 
laid  down  by  Blackburn  on  Sales,  and  added  to  by  Benjamin: 

"First  *Wlien,  by  the  agreement,  the  vendor  is  to  do  anything  to  the  goods 
for  the  purpose  of  putting  them  Into  that  state  in  which  the  purchaser  Is 
bound  to  accept  them,  or,  as  it  is  sometimes  worded,  into  a  deliverable  state, 
the  performance  of  those  things  shall,  In  the  absence  of  circumstances  in- 
dicating a  contrary  intention,  be  talcen  to  be  a  condition  precedent  to  the 
vesting  of  the  property.* 

"Second.  'Where  anything  remains  to  be  done  to  the  goods  for  the  purpose 
of  ascertaining  the  price,  as  by  weighing,  measuring,  or  testing  the  goods, 
where  the  price  is  to  depend  on  the  quantity  or  quality  of  the  goods,  the  per- 
formance of  these  things  shall  also  be  a  condition  precedent  to  the  transfer  of 
the  property,  although  the  Individual  goods  be  ascertained  and  they  are  in  the 
state  in  which  they  ought  to  be  accepted.' 

"Third.  'Where  the  buyer  Is  by  the  contract  bound  to  do  anything  as  a  con- 
sideration, either  precedent  or  concurrent,  on  which  the  passing  of  the  prop- 
erty depends,  the  property  will  not  pass  until  the  condition  be  fulfilled,  even 
though  the  goods  may  have  been  actually  delivered  into  the  possession  of  the 
buyer.' " 

And  later  on  in  the  opinion  the  court  distinguished  the  doctrine  of 
the  first  and  second  rules  by  citing  numerous  English  cases,  and  saying 
for  itself: 

"Of  course,  when  nothing  remains  for  the  seller  to  do,  when  the  weighing 
or  measurement  stipulated  for  is  incumbent  upon  the  buyer,  or  wh«i  the  par- 
ties have  provisionally  agreed  that  a  certain  sum  shall  be  taken  for  the  price, 
subject  to  future  correction,  the  contract  Is  not  within  the  rules,  Turley  v. 
Bates,  2  Holstone  &  Coltman,  200,  has  sometimes  been  thought  a  departure 
from  the  earlier  cases,  but  we  think  without  reason.  It  was  the  case  of 
the  sale  of  an  entire  heap  of  fire^^lay  at  two  shillings  per  ton.  The  buyer  was 
to  cart  it  away  and  weigh  it  He  weighed,  removed,  and  paid  for  a  part,  and 
refused  the  rest  It  was  held  the  property  of  the  whole  heap  had  passed  to 
him.  But  here  the  seller  had  nothing  to  do  with  the  weighing  or  delivery. 
He  had  performed  all  he  was  required  to  do,  either  for  ascertaining  the 
quantity  or  the  price.  Besides,  the  jury  had  found  as  a  fact  that  the  sale  was 
of  the  whole  heap.  The  case  of  Kershaw  v.  Ogden,  3  Holstone  &  Coltman, 
717,  is  in  substance  the  same.  In  each  of  these  cases  the  contract  was  in 
parol,  and  what  it  was  necessarily  for  a  jury." 

Tested  by  these  rules,  the  contract  under  consideration  passed  the 
ownership  of  the  logs  delivered  in  the  slough  when  the  loggers  put 
them  there.    Hatch  v.  Oil  Co.,  100  U.  S.  124,  25  L.  Ed.  554. 

An  ascertainment  of  the  amount  to  be  due  was  contemplated,  but 
the  loggers  only  undertook  to  deliver  the  quantity  and  kind  of  logs 
that  they  proved  were  put  into  the  slough,  as  designated  in  the  con- 
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tract.  Referring  to  the  language  of  the  contract,  it  will  be  observed 
that  the  loggers  were  "to  fell,  cut,  raft,  drive  and  deliver"  logs  of 
certain  dimensions  and  quality  as  specified.  They  did  all  these  things 
and  transferred  complete  title,  possession,  and  control  to  Noyes.  By 
the  contract,  the  loggers  were  to  furnish  merchantable  timber,  but 
that  provision  was  not  a  warranty  of  the  logs  on  the  part  of  the  log- 
gers, but  was  rather  a  provision  for  the  benefit  of  the  loggers  and 
Noyes,  sellers  and  purchaser,  respectively,  furnishing  a  description  of 
what  was  bought  and  sold.  When  a  contract  very  similar  to  the  one 
we  have  before  us  was  examined  by  the  Supreme  Court,  it  was  said : 

"Merchantable  logs  only  were  bought  and  sold  by  the  parties,  but  it  is  a 
great  mistake  to  regard  that  provision  as  a  warranty  of  the  logs  on  the  part 
of  the  plaintiffs.  Unless  the  parties  were  destitute  of  all  experience,  they 
must  have  known  that  in  so  large  a  lot  of  logs  there  would  be  some,  and  per- 
haps many,  that  would  not  scale  as  merchantable ;  and  it  was  doubtless  from 
that  consideration  that  the  provision  was  inserted,  that  the  defendants  should 
take  all  of  that  description,  and,  of  course,  they  were  not  bound  to  take  any 
Off  Inferior  grades.  Regarded  in  that  light,  it  is  evident  that  the  provision 
was  for  the  benefit  of  both  the  seller  and  purchaser,  as  it  furnished  a  clear 
and  unmistakable  description  of  what  was  bought  and  sold — we  say  bought 
and  sold,  because  it  is  evident  from  what  has  already  been  said  that  the  title 
to  the  logs  passed  to  the  defendants."  Leonard  et  al.  v.  Davis  et  al.,  1  Black 
(U.  S.)  476»  17  L.  Ed.  222. 

Noyes,  the  buyer,  had  constructed  the  boom  to  detain  the  logs,  as 
he  agreed  to  do,  and  from  the  time  of  the  delivery  in  the  slough  he 
possessed  and  owned  them.  Ludwig  v.  Fuller,  17  Me.  166,  35  Am. 
Dec.  245.  By  the  contract,  Noyes  was  to  remove  the  logs  for  manu- 
facturing purposes.  He  was  to  remove  and  scale  them,  and  was  then 
to  pay  $20  for  every  thousand  of  the  logs  that  had  been  delivered  by 
the  loggers  into  the  detention  boom.  But  everything  the  loggers,  as 
sellers,  had  to  do  with  the  logs,  was  completed  when  they  delivered 
into  the  slough.  Leonard  v.  Davis  et  al.,  supra.  After  delivery,  their 
only  interest  was  in  recovering  the  price  agreed  upon  when  the  meas- 
urement was  ascertained  by  Noyes,  the  purchaser. 

A  circumstance  in  the  case  to  show  that  there  was  no  condition  in 
the  sale  is  the  fact  that,  after  the  logs  in  the  first  drive  had  been  de- 
livered in  the  slough,  Noyes  employed  the  loggers,  defendants  in  er- 
ror, to  help  him  pull  the  logs  onto  the  bank,  and  paid  them  daily  wages 
for  such  service. 

Stress  is  laid  by  plaintiflF  in  error  upon  the  words  "and  not  other- 
wise," which  conclude  the  provision  of  the  contract  defining  the  obliga- 
tion of  Noyes.  But  this  phrase  only  emphasizes  the  immediately  pre- 
viously fixed  and  limited  method  of  ascertaining  a  settlement  of  ac- 
counts. No  other  method  was  to  be  allowed.  We  do  not  think  it 
can  be  regarded  as  qualifying  the  sale  itself  by  making  it  conditional 
upon  Noyes  hauling  the  logs  out  and  scaling  them.  In  trusting  to 
Noyes  to  ascertain  the  quantity  of  logs  for  which  he  was  to  pay,  the 
loggers  displayed  confidence  in  him,  but  the  sale  was  not  affected,  for 
the  sellers  had  nothing  to  do  to  put  the  property  into  deliverable  shape. 
It  had  been  completely  delivered.  King  v.  Jarman,  35  Ark.  190,  37 
Am.  Rep.  11 ;  Albemarle  Lumber  Co.  v.  Wilcox,  105  N.  C.  34,  10  S. 
E.  871. 
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In  Macomber  v.  Parker,  13  Pick  (Mass.)  183,  it  was  said : 

**Where  any  operation  of  weight,  measurement,  or  counting,  or  the  like,  re- 
mains to  be  performed,  in  order  to  ascertain  the  price,  the  quantity  or  the  par- 
ticular commodity  to  be  delivered,  and  to  put  it  in  a  deliverable  shape,  the 
contract  is  incomplete  until  such  operation  is  performed ;  but,  where  the  goods 
or  commodities  are  actually  delivered,  that  shows  the  intent  of  the  parties  to 
complete  the  sale  by  the  delivery,  and  the  weighing,  measuring,  or  counting 
afterwards  would  not  be  considered  as  any  part  of  the  contract  of  sale,  but 
could  be  tak^i  to  refer  to  the  adjustment  of  the  final  settlement  as  to  the 
price." 

Plaintiff  in  error  argues  that,  even  if  the  court  finds  the  contract 
was  not  a  conditional  one,  still  it  was  fairly  susceptible  of  two  inter- 
pretations, and  that  therefore  explanatory  evidence  was  admissible. 
Relying  upon  this  premise,  he  has  assigned  error  because  the  trial 
court  denied  an  oflfer  to  prove  conversations  that  were  had  between 
the  loggers  and  Noyes  that  led  up  to  the  es^ecution  of  the  contract, 
and  an  offer  of  proof  that  when  the  contract  was  presented  to  the  log- 
gers for  signature  they  deniurred  to  signing  it  because  it  did  not  pro- 
vide for  delivery  in  the  slough  or  boom  alongside  of  the  bank,  where- 
upon Noyes  told  them  that  he  would  not  be  responsible  for  the  logs 
in  the  slough  or  until  they  were  pulled  from  the  water,  and  they  could 
sign  the  contract  or  not. 

,  But  if  the  court  can  ascertain  from  the  language  of  the  writing  it- 
self what  the  parties  meant,  then  evidence  of  language  employed  be- 
fore they  expressed  their  intention  in  writing  is  on  principle  imma- 
terial. United  States  v.  Bethlehem  Steel  Co.,  205  U.  S.  105,  27  Sup. 
Ct.  450,  51  L.  Ed.  731.  Our  duty  is  to  find  out  the  true  sense  of  the 
written  words  as  the  parties  have  used  them,  and  then,  as  hereto- 
fore held,  when  that  true  sense  is  ascertained,  test  the  writing  in  the 
light  of  established  legal  rules.  If  the  agreement  before  us  had  been 
incomplete  or  unintelligible,  explanation  not  inconsistent  with  its  writ- 
ten terms  would  have  been  perfectly  competent;  but,  as  the  writ- 
ing is  complete  and  intelligible,  parol  evidence  of  prior  conversations 
to  prove  the  intention  of  fiie  parties  inconsistent  with  its  ascertained 
meaning  was  not  proper.  We  are  not  losing  sight  of  the  necessity  for 
interpretation,  according  to  the  subject-matter  referred  to  in  a  contract, 
and  of  surrounding  circumstances,  and  of  the  admissibility  of  verbal 
testimony  in  order  to  find  out  the  subject  to  which  a  writing  refers; 
but  parol  evidence  to  explain  the  nature  of  the  subject  of  a  written 
instrument  is  very  different  from  evidence  of  verbal  communications 
respecting  the  contract  itself.  A  familiar  illustration  is  where  parol 
evidence  is  admitted  to  show  that  land  in  a  deed  is  described  as  in  one 
locality,  while  it  really  lies  in  another ;  or,  where  a  factory  has  been 
conveyed  as  a  factory,  it  is  permissible  to  receive  verbal  testimony  to 
show  what  part  or  parcel  is  passed  by  the  deed.  Greenleaf  on  Evi- 
dence, a  15.  Here  the  instrument  does  not  present  ambiguity  in  the 
true  sense  and  meaning  of  the  words  themselves,  or  such  difficulties  as 
to  their  application  as  to  have  warranted  investigation  by  evidence  out- 
side of  the  paper  itself.  We  must  therefore  sustain  the  ruling  of  the 
lower  court  in  rejecting  the  offer  made. 

Effort  was  also  made  by  plaintiff  in  error  to  prove  that  a  general  cus- 
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torn  existed  among  loggers  and  sawmill  men  in  the  Tanana  Valley, 
whereby  logs  delivered  at  a  mill  are  at  the  risk  of  the  loggers  and 
remain  so  until  pulled  from  the  water  and  scaled,  and  the  amount  de- 
termined; but  the  court  sustained  the  objections  of  defendants  in  er- 
ror and  refused  to  allow  such  evidence.  Plaintiff  in  error  seeks  to  ap- 
ply the  rule  that  customary  rights  and  incidents  universally  attaching 
to  the  subject-matter  of  a  contract,  where  it  is  made,  are  annexed  by 
implication  to  the  language  and  terms  of  the  contract,  unless  custom  is 
expressly  excluded.  But  the  doctrine  of  evidence  of  custom  cannot 
prevail  over  the  express  provisions  of  a  contract.  "Its  true  and  ap- 
propriate office  is  to  interpret  the  otherwise  indeterminate  intention  of 
the  parties,  and  to  ascertain  the  nature  and  extent  of  their  contracts 
arising,  not  from  express  stipulations,  but  from  mere  implications  and 
presimiptions  and  acts  of  a  doubtful  or  equivocal  character."  Bliven 
et  al.  V.  New  England  Screw  Co.,  23  How.  420,  16  L.  Ed.  510.  It  is 
enough  to  say  that  the  real  meaning  of  the  contract,  as  interpreted  by 
the  words  used,  provided  for  a  delivery  at  a  particular  place,  and  was 
not  indeterminate,  and  therefore  evidence  of  cusjom  was  irrelevant. 
Barnard  v.  Kellogg,  77  U.  S.  383,  19  L.  Ed.  987. 

Other  points  of  a  minor  character  were  made  by  plaintiff  in  error. 
They  have  been  examined,  and  are  largely  covered  by  what  we  have 
already  said.    None  appear  to  be  well  taken. 

In  conclusion,  we  believe  that  the  proper  construction  of  the  con- 
tract is  that  the  parties  intended  that  Noyes  should  become  the  owner 
of  the  logs  when  actually  delivered  into  the  slough,  and  that,  from 
the  time  of  delivery  so  made,  he  was  the  owner  and  could  have  recov- 
ered the  property,  had  it  been  attached  under  writ  issued  in  an  action 
brought  by  a  creditor  of  the  loggers.  Accident  was  hardly  contem- 
plated ;  but,  when  it  occurred,  by  the  rules  of  law  the  owner  must  be 
the  sufferer. 

The  judgment  is  affirmed. 


(166  Fed.  759.) 

BIDDLE  V.  UNITED  STATES. 

(drcult  Court  of  Appeals,  Ninth  arcult    October  28,  1907.) 

No.  1,463. 

1.  Gbiminal  Law— JuBiaDionoN— United  States  Ooubt  for  China. 

The  object  of  Act  June  30,  1906.  c.  3934,  34  Stat  814  [U.  S.  Comp.  St. 
Supp.  1907,  p.  797],  creating  the  United  States  Court  for  China,  and  of  the 
treaty  under  which  it  was  created,  in  so  far  as  that  court  is  given  criminal 
jurisdiction,  was  to  secure  to  American  citizens  residing  or  sojourning  in 
China  and  there  charged  with  crime  the  benefit  of  the  principles  of  the 
laws  of  the  United  States  relating  to  the  trial  of  persons  accused  of  crime ; 
but  the  statute  at  the  same  time  makes  such  citizens  subject  to  punish- 
ment for  acts  made  criminal  by  any  law  of  the  United  States  or  for  acts 
recognized  as  crimes  by  the  common  law. 

2.  Sami>— Offenses  Punishable— Obtaining  Money  by  False  Pretenses. 

The  provisions  of  such  statute,  making  the  common  law  applicable  to 
criminal  offenses  committed  by  American  citizens  in  China,  are  to  be 
construed  as  referring  to  the  common  law  in  force  in  the  several  Ameri- 
can colonies  at  the  time  of  their  separation  from  England,  and  this  in- 
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eluded  not  only  the  ancient  common  or  unwritten  law,  but  also  statutes 
which  had  theretofore  been  passed  amendatory  of  or  in  aid  of  the  common 
law,  among  which  was  St.  30  Geo.  II,  c.  24,  enacted  in  1757.  creating  the 
offense  of  obtaining  money  or  goods  under  false  pretenses,  and  the  subse- 
quent amendments  thereto. 

3.  Same. 

In  view  of  the  legislation  of  Congress  making  the  obtaining  of  money  or 
property  by  false  pretenses  a  crime  in  Alaska  and  the  District  of 
Ck>lumbia  and  in  other  territory  subject  to  the  criminal  jurisdiction  of  the 
United  States,  such  act  is  an  offense  against  the  laws  of  the  United  States, 
within  the  meaning  of  Act  June  30,  1906,  c.  3934,  34  Stat  814  [U.  S.  Comp. 
St.  Supp.  1907,  p.  797],  conferring  Jurisdiction  upon  the  United  States 
Court  for  China,  and  an  American  citizen  guilty  of  the  commission  of 
such  act  in  China  is  subject  to  trial  and  punishment  therefor  by  tliat 
court 

4.  False  Pbetbnsbs— Elements  of  Offense— Natube  of  Pretenses. 

To  constitute  the  crime  of  obtaining  nooney  under  false  pretenses,  the 
alleged  false  representation  must  be  of  some  past  or  existing  fact,  and  an 
information  charging  that  a  defendant  obtained  money  from  persons  nam- 
ed as  rental  for  a  building,  by  means  of  false  representations  that  the 
municipal  authorities  would  permit  gambling  games  to  be  played  therein 
during  a  race  meeting  to  be  held  in  the  future,  is  insufficient  to  charge  an 
offense. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  23,  False  Pretenses, 
If  5-12.] 

Appeal  from  the  United  States  Court  for  China. 

Edwin  H.  Lamme  and  Francis  Ellis,  for  appellant. 
Robert  T.  Devlin,  U.  S.  Atty.,  and  Benjamin  L.  McKinley,  Asst 
U.  S.  Atty. 

Before  GILBERT,  Circuit  Judge,  and  DE  HAVEN  and  HUx\T. 
District  Judges. 

DE  HAVEN,  District  Judge.  This  is  an  appeal  by  the  defend- 
ant from  a  judgment  of  the  United  States  Court  for  China,  by  which 
he  was  convicted  of  the  crime  of  obtaining  money  under  false  pre- 
tenses, and  sentenced  to  imprisonment  for  the  term  of  one  year  in 
the  jail  at  Shanghai. 

It  is  claimed  by  the  appellant:  First,  that  the  court  below  was 
without  jurisdiction  to  try  him  for  such  alleged  crime,  because  the 
act  of  obtaining  money  or  goods  by  false  pretenses  was  not  an  of- 
fense at  common  law,  and  is  not  made  a  crime  by  the  laws  of  the 
United  States;  and,  second,  that  the  evidence  was  not  sufficient  to 
warrant  his  conviction. 

1.  The  United  States  Court  for  China  was  created  by  Act  June  30, 
1906,  c.  3934,  34  Stat  pt  1,  p.  814  [U.  S.  Comp.  St.  Supp.  1907,  p. 
797],  and  by  section  1  of  that  act  was  given  "exclusive  jurisdiction 
in  all  cases  and  judicial  proceedings  whereof  jurisdiction  may  now  be 
exercised  by  United  States  consuls  and  ministers  by  law  and  by  virtue 
•of  treaties  between  the  United  States  and  China,  except  in  so  far  as 
the  said  jurisdiction  is  qualifiad  by  section  two  of  this  act"  Section 
4  of  the  same  act  provides: 

**Tbe  jurisdiction  of  said  United  States  court  both  original  and  on  appeal* 
in  civil  and  criminal  matters,  and  also  the  Jurisdiction  of  the  consular  courts 
in  China,  shall  in  all  cases  be  exercised  in  conformity  with  said  treaties  and 
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the  laws  of  the  United  States  now  In  force  in  reference  to  the  American  con- 
sular courts  in  China,  and  all  judgments  and  decisions  of  said  consular  courts, 
and  all  decisions,  Judgments,  and  decrees  of  the  United  States  court,  shall  be 
enforced  in  accordance  with  said  treaties  and  laws.  But  in  all  such  cases 
when  such  laws  are  deficient  in  the  provisions  necessary  to  give  jurisdiction 
or  to  furnish  suitable  remedies,  the  common  law  and  the  law  as  established  by 
the  decisions  of  the  courts  of  the  United  States  shall  be  applied  by  said  court 
in  its  decisions  and  shall  govern  the  same  subject  to  the  terms  of  any  treaties 
between  the  United  States  and  China." 

The  law  in  relation  to  the  jurisdiction  of  consular  courts  at  the 
date  of  the  passage  of  the  act  creating  the  United  States  Court  for 
China  is  found  in  section  4086  of  the  Revised  Statutes  [U.  S.  Comp. 
St  1901,  p.  2769],  and  is  as  follows: 

"Jurisdiction  in  both  civil  and  criminal  matters  shall,  in  all  cases,  be  exer- 
cised and  aiforced  in  conformity  with  the  laws  of  the  United  States,  which 
are  hereby,  so  far  as  is  necessary  to  execute  such  treaties,  respectively,  and 
so  far  as  they  are  suitable  to  carry  the  same  into  effect,  extended  oyer  all  citi- 
zens of  the  United  States  in  those  countries,  and  over  all  others  to'  the  extent 
that  the  terms  of  the  treaties,  respectively,  justify  or  require.  But  in  all  cases 
where  such  laws  are  not  adapted  to  the  object,  or  are  deficient  in  the  provi- 
sions necessary  to  furnish  suitable  remedies,  the  common  law  and  the  law  of 
equity  and  admiralty  shall  be  extended  in  like  manner  over  such  citizens  and 
others  in  those  countries." 

The  United  States,  by  its  treaty  with  China,  acquired  extraterri- 
torial j'urisdiction  in  civil  controversies  between  its  citizens  residing 
in  China,  and  in  respect  to  all  crimes  committed  by  its  citizens  re- 
siding there,  and  Congress,  in  the  statutes  above  referred  to,  provided 
tribunals  to  exercise  such  jurisdiction,  "in  conformity  with  the  laws 
of  the  United  States,"  and  when  these  laws  "are  not  adapted  to  the 
object,  or  are  deficient  in  the  provisions  necessary  to  furnish  suitable 
remedies,"  then  in  accordance  with  the  common  law.  The  object  of 
the  treaty  and  the  intention  of  Congress,  in  creating  the  United  States 
Court  for  China,  in  so  far  as  that  court  is.  given  criminal  jurisdiction, 
was  to  throw  around  American  citizens  residing  or  sojourning  in 
China,  and  there  charged  with  crime,  the  beneficent  principles  of  the 
laws  of  the  United  States  relating  to  the  trial  of  persons  charged 
with  crime — ^the  rules  of  evidence,  the  presumption  of  innocence,  the 
degree  of  proof  necessary  to  convict,  tiie  right  of  the  accused  to  be 
confronted  with  witnesses  against  him,  exemption  from  being  com- 
pelled to  criminate  himself,  etc.  But,  while  securing  to  them  these 
privileges,  the  statute  at  the  same  time,  made  them  subject  to  pun- 
ishment for  acts  made  criminal  by  any  law  of  the  United  States,  or 
for  acts  recognized  as  crimes  under  the  common  law. 

This  brings  us  to  the  consideration  of  the  question  whether  obtain- 
ing money  or  ^oods  by  false  pretenses  is  an  oflFense  which  may  be 
thus  punished,  if  committed  by  an  American  citizen  in  China.  This 
particular  kind  of  cheating  was  not  a  crime  under  the  ancient  com- 
mon law.  It  was  first  so  declared  in  the  year  1757  by  St.  30  Geo. 
II,  c.  24.  Bishop  on  Criminal  Law  (3d  Ed.)  vol.  2,  §  392.  "Under 
this  statute  for  the  first  time  the  crime  ceased  to  depend  on  the  par- 
ticular kind  of  pretense  used;  the  statute  being  couched  in  terms 
broad  enough  to  include  the  use  of  any  false  pretense  whatever,  al- 
though, as  will  appear  later,  the  judges,  in  construing  the  statute, 
84  CCA. —27 
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excepted  certain  classes  of  pretenses  from  it.  It  was  this  statute 
that  created  the  crime  now  commonly  known  as  obtaining  goods  un- 
der false  pretenses.  Several  statutes  have  been  enacted  in  England 
since  the  statute  of  30  Geo.  II  to  supply  defects  found  therein,  but 
its  general  provisions,  in  so  far  as  they  defined  the  crime,  remain  un- 
changed."   19  Cyc.  387. 

If  the  statute  of  30  Geo.  II,  and  those  amendatory  of  it,  whidi 
were  in  force  at  the  date  of  the  separation  of  the  American  colonies 
from  the  mother  country,  are  to  be  considered  as  a  part  of  the  com- 
mon law  to  which  Congress  referred  in  the  enactment  above  quoted, 
the  jurisdiction  of  the  court  over  the  offense  of  obtaining  money  un- 
der false  pretenses  would  be  undoubted;  and  we  are  of  opinion  that 
in  making  the  conunon  law  applicable  to  offenses  committed  by  Ameri- 
can citizens  in  China,  and  the  other  countries  with  which  we  have 
similar  treaties.  Congress  had  reference  to  the  common  law  in  force 
in  the  several  American  colonies  at  the  date  of  the  separation  from 
the  mother  country,  and  this  included  not  only  the  ancient  common 
law,  the  lex  non  scripta,  but  also  statutes  which  had  theretofore  been 
passed  amendatory  of  or  in  aid  of  the  common  law.  Thus  Mr.  Bishop, 
in  his  work  on  Criminal  Law  (section  155)  says: 

"The  rale  is  familiar  to  tbe  legal  profession  that  colonists  to  an  uninhabit- 
ed country  carry  with  them  the  laws  of  their  mother  country,  as  far  as  ap- 
plicable to  their  new  situation  and  circumstances;  and  that,  in  their  new 
home,  the  laws  thus  taken  with  them,  whether  in  the  mother  country  they 
were  written  or  unwritten,  are  regarded  as  unwritten,  or  common  law." 

And  in  the  second  edition  of  Cooley's  Constitutional  Limitaticms, 
(page  25),  the  author  of  that  g^eat  work  says: 

"The  colonies  also  had  Legislatures  of  their  own,  by  which  laws  had  been 
passed  which  were  in  force  at  the  time  of  the  separation,  and  which  re- 
mained unaflPected  thereby.  V^hen  therefore  they  emerged  from  the  colonial 
condition  into  that  of  independence,  the  laws  which  governed  them  consisted: 
First,  of  the  common  law  of  England,  so  far  as  they  had  tacitly  adopted  it  as 
suited  to  their  condition ;  second,  of  the  statutes  of  Eingland,  or  of  Great  Brit- 
ain, amendatory  of  the  conunon  law,  which  they  had  in  Ulce  manner  adopted ; 
and,  third,  of  the  colonial  statutes.  The  first  and  second  constituted  the 
American  common  law,  and  by  this  in  great  part  are  rights  adjudged  and 
wrongs  redressed  in  the  American  states  to  this  day." 

But  in  holding  that  the  court  below  had  jurisdiction  of  the  informa* 
tion  upon  which  the  defendant  was  tried,  it  is  not  necessary  for  us  to 
rest  our  decision  entirely  upon  the  proposition  that  obtaining  money  or 
goods  under  false  pretenses  is  an  offense  at  common  law,  within  the 
meaning  of  the  statute  conferring  jurisdiction  upon  the  United  States 
Court  for  China,  as  we  are  clearly  of  opinion  that  such  an  act  is  a 
crime  under  the  laws  of  the  United  States. 

It  is  true,  there  is  no  general  statute  applicable  to  every  state  in 
the  Union,  making  this  an  offense  against  the  United  States;  nor 
could  there  be,  in  view  of  the  fact  that  under  our  system  of  govern- 
ment the  right  to  punish  for  such  acts  committed  within  the  political 
jurisdiction  of  the  state  is  reserved  to  the  several  states.  But  in  legis- 
lating for  territory  over  which  the  United  States  exercises  exclusive 
legislative  jurisdiction.  Congress  has  made  the  act  of  obtaining  mon- 
ey under  false  pretenses  a  crime.    Thus,  in  section  64  of  title  1,  pt  1, 
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of  the  act  passed  March  3,  1899  (chapter  429,  30  Stat.  1260),  entitled, 
"An  act  to  define  and  punish  crimes  in  the  district  of  Alaska  and  to 
provide  a  code  of  criminal  procedure  for  said  district,"  Congress  has 
enacted  that  obtaining  money  or  property  from  another  by  any  false 
pretense  shall  constitute  a  crime,  subjecting  the  offender  to  punish- 
ment by  imprisonment  in  the  penitentiary  not  less  than  one  nor  more 
than  five  years.  So,  also,  under  section  842  of  the  act  of  March  3, 
1901,  entitled  "An  act  to  establish  a  code  of  law  for  the  District  of 
Colimibia,"  obtaining  from  any  person  anything  of  value  by  means 
of  false  pretenses  is  made  a  crime,  and,  where  the  value  of  the  prop- 
erty so  secured  is  $35  or  upwards,  subjects  him  to  imprisonment  not 
less  than  one  year  nor  more  than  three  years;  or,  if  less  than  that 
sum,  to  a  fine  not  more  than  $200,  or  imprisonment  for  not  more  than 
six  months,  or  both.     Chapter  864,  31  Stat.  1326. 

In  addition  to  these  statutes,  section  2  of  the  act  of  July  7,  1898 
(chapter  576,  30  Stat.  717  [U.  S.  Comp.  St.  1901,  p.  3652]),  which 
is,  in  substance,  a  re-enactment  of  section  5391,  Rev.  St.,  provides : 

'*That  when  any  offense  is  committed  in  any  place,  Jurisdiction  over  which 
has  heeaoL  retained  by  the  United  States  or  ceded  to  it  by  a  state,  or  which 
has  been  purchased  with  the  consent  of  a  state  for  the  erection  of  a  fort,  maga- 
zine, arsenal,  dockyard  or  other  needful  building  or  structure,  the  punishment 
for  which  offense  is  not  provided  for  by  any  law  of  the  United  States,  the 
person  committing  such  offense  shall,  upon  conviction  in  a  circuit  or  district 
court  of  the  United  States  for  the  district  in  which  the  offense  was  commit- 
ted, be  liable  to  and  receive  the  same  punishment  as  the  laws  of  the  state  in 
which  such  place  is  situated  now  provide  for  the  like  offense  when  committed 
within  the  .iurlsdlctlon  of  such  state,  and  the  said  courts  are  hereby  vested 
with  Jurisdiction  for  such  purposes;  and  no  subsequent  repeal  of  any  such 
state  law  shall  affect  any  such  prosecution.*' 

Under  this  statute,  any  act  committed  in  any  place  under  the  juris- 
diction of  the  United  States,  if  made  an  offense  by  the  laws  of  the 
state  in  which  such  place  is  situate,  when  committed  elsewhere  in 
the  state,  is  an  offense  agianst  the  United  States,  and  punishable  as 
in  the  state  law  provided.  Sharon  v.  Hill  (C.  C.)  24  Fed.  731 ;  U.  S. 
V.  Wright,  Fed.  Cas.  No.  16,774;  U.  S.  v.  Pridgeon,  153  U.  S.  48-53, 
14  Sup.  Ct.  746,  38  L.  Ed.  631. 

At  the  date  of  the  passage  of  the  act  of  July  7,  1898,  just  quoted, 
the  act  of  obtaining  money  or  goods  by  false  pretenses  was  made  a 
crime  by  the  laws  of  most  of  the  states  of  the  Union,  and  is,  there- 
fore, under  this  statute,  also  made  a  crime  against  the  United  States, 
in  all  places  over  which  the  United  States  exercises  exclusive  legis- 
lative jurisdiction,  within  the  several  states,  having  laws  providing 
for  the  punishment  of  such  an  act  as  a  crime. 

In  view  of  the  legislation  of  Congress  to  which  we  have  referred 
(the  acts  relating  to  Alaska  and  the  District  of  Columbia,  and  the 
statute  of  July  7,  1898),  our  conclusion  is  that  obtaining  money  or 
goods  under  false  pretenses  is  an  offense  against  the  laws  of  the 
United  States,  within  the  meaning  of  the  statute  conferring  juris- 
diction upon  the  United  States  Court  for  China,  and  that  an  American 
citizen  guilty  of  the  commission  of  such  an  act  in  China  is  subject  to 
trial  and  punishment  thefefor  by  that  court. 

2.  But  we  are  of  opinion  that  the  information  upon  which  defend- 
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ant  was  convicted  does  not  state  facts  sufficient  to  constitute  the  of- 
fense of  obtaining  money  under  false  pretenses.  The  information, 
so  far  as  is  necessary  to  be  here  set  out,  charges  that  the  defendant, 
"on  or  about  the  31st  day  of  October,  1906,  in  Shanghai,  China,  un- 
lawfully and  knowingly  did  falsely  pretend  to  Woo  Ah  Sung,  Zung 
Yu  Young,  Ng  Sih  Yiek,  and  Sz  Yung  that  the  municipal  authorities 
of  the  international  settlement  of  Shanghai,  China,  would  allow  and 
permit  in  the  building  known  as  Nos.  4  and  5  Mohawk  Road,  Shang- 
hai, China,  *  *  *  Chinese  gambling  games  to  be  played  during 
the  autumn  race  meeting  of  1906,  in  Shanghai,  China,  which  pre- 
tenses were  false,  as  the  said  C.  A.  Biddle  then  and  there  well  knew, 
and  by  said  false  pretenses  the  said  C.  A.  Biddle,  with  intent  to  de- 
fraud, unlawfully  did  obtain  from  the  said  Woo  Ah  Sung,  Zimg  Yu 
Dong,  Ng  Sih  Yiek,  and  Sz  Yung  the  sum  of  Tls.  3,000.00  Shanghai 
Sycee  as  rent  for  the  said  premises  to  be  used  for  the  said  gambling 
games." 

It  will  be  noticed  that  the  alleged  false  pretenses  relate  wholly  to 
some  future  action  of  the  municipal  authorities  of  the  international 
settlement  of  Shanghai  in  permitting  Chinese  gambling  to  be  played 
during  the  autumn  race  meeting  of  1906,  in  Shanghai.  There  is  no 
averment  that  defendant  made  any  false  representation  as  to  any 
existing  fact,  or  past  fact,  and  without  such  an  averment  the  charge 
of  obtaining  money  under  false  pretenses  cannot  be  sustained.  In 
order  to  constitute  the  crime  of  obtaining  money  under  false  pre- 
tenses, the  alleged  false  representation  must  be  of  some  past  or  exist- 
ing fact.  Savs  Mr.  Bishop  (section  401,  vol.  2),  in  his  work  on  Crim- 
inal Law  (3d  Ed.) : 

"Both  in  the  nature  of  things,  and  in  actual  adjudication,  the  doctrine  is 
that  no  representation  of  a  future  event,  whether  in  the  form  of  a  promise 
or  not,  can  be  a  pretense,  within  the  statute^  for  the  pretense  must  relate  either 
to  the  past  or  the  present" 

This  statement  is  well  sustained  by  decided  cases.  People  v.  Mil- 
ler, 169  N.  Y.  339,  62  N.  E.  418,  88  Am.  St.  Rep.  546 ;  Cook  v.  State, 
71  Neb.  243,  98  N.  W.  810.  Our  attention  has  not  been  called  to 
any  case  which  holds  to  the  contrary.  People  v.  Wasservogle,  77  Cal. 
173,  19  Pac.  270,  which  is  cited  by  the  learned  attorney  for  the  United 
States,  is  in  harmony  with  the  rule  as  we  have  stated  it  In  that 
case  the  defendant  obtained  money  upon  a  draft  drawn  by  him;  he 
falsely  stating  at  the  time  that  he  had  credit  with  the  firm  upon  which 
it  was  drawn,  for  the  amount  of  the  draft,  and  that  the  draft  would 
be  honored.  In  that  case  it  will  be  perceived  there  was  the  false  rep- 
resentation of  an  existing  fact,  to  wit,  that  the  defendant  had  an  ex- 
isting credit  to  the  amount  of  the  draft  with  the  firm  upon  which  the 
draft  was  drawn,  and  the  court,  in  its  decision  upholding  the  convic- 
tion in  that  case,  said : 

"It  is  true  that,  to  come  within  the  statute,  a  representation  must  be  of  some 
fact,  past  or  present;  but  the  statement  of  the  defendant  that  he  had  credit 
with  the  firm  named  for  the  amount  of  the  draft,  and  that  the  firm  would 
honor  the  draft  when  he  knew  that  he  had  no  credit  with  the  firm,  and  that 
the  draft  would  not  be  honored  or  paid,  was  sufficient*' 
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Passing  from  the  information  to  a  consideration  of  the  evidence: 
It  was  wholly  insufficient  to  justify  the  conviction  of  defendant.  It 
appears  that  on  May  29,  1906,  the  defendant  in  his  own  name,  but  in 
fact  acting  for  the  Hotel  Metropole  Company,  Limited,  entered  into 
a  contract  with  the  firm  composed  of  the  Chinese  named  in  the  in- 
formation, whereby  the  defendant  "let  during  the  four  days  of  the 
autumn  race  meeting  of  1906  the  whole  of  the  second  floor  and  veran- 
dah of  tiie  building  Nos.  4  and  5  Mohawk  Road,  for  the  purpose  of 
running  Chinese  tables  for  the  sum  of  taels  six  thousand — ^Tls.  6,000 — 
fifteen  hundred  taels  of  which  to  be  paid  on  the  signing  of  the  con- 
tract by  the  said  Yik  Che  as  bargain  money,  the  balance  to  be  paid 
on  or  before  the  first  day  of  November,  1906.  This  contract  to  be 
null  and  void  should  the  municipal  authorities  prohibit  the  running 
of  the  said  building  as  a  Chinese  grand  stand  during  said  race  meet- 
ing and  the  above  mentioned  fifteen  hundred  taels  bargain  money  'be 
returned  to  the  said  Yik  Che." 

It  is  very  clearly  shown  by  the  evidence  that,  when  the  payments 
were  made  under  this  contract,  the  parties  knew  that  gambling  was 
not  then  permitted  in  Shanghai,  and  would  not  be  during  the  approach- 
ing autumn  race  meeting  of  1906,  unless  the  municipal  authorities 
should  in  some  manner  remove  the  prohibition.  There  was  also  some 
evidence  tending  to  show  that  the  council  had  refused,  before  the  mak- 
ing of  the  above  lease,  to  give  its  consent  to  the  suspension  of  the  or- 
dinance against  gambling  in  Shanghai,  and  that  this  fact  was  known 
to  the  defendant  and  not  communicated  by  him  to  the  lessees;  and 
that  he  and  others  were  endeavoring  to  get  the  council  to  recede  from 
its  position  against  gambling,  during  the  time  the  several  payments 
were  made  under  this  lease ;  but  there  was  no  evidence  that  defendant 
ever  made  any  express  or  implied  representation  that  the  ordinance 
against  gambling  had  been  repealed  or  suspended.  There  was  no  false 
representation  of  any  existing  fact. 

The  judgment  is  reversed,  with  directions  to  discharge  the  defend- 
ant. 


(156  Fed.  765.) 

FENNSYIiVANIA  R.  CO.  v.  INTERNATIONAL  COAL  MINING  CO. 

(Circuit  Court  of  Appeals,  Third  Circuit.    November  13,  1907.) 

No.  14. 

Appbai«  and  Errob— Reviewable  Ordebs—Requikinq  Production  of  Docu- 

ICEKTR. 

An  order  made  by  a  Circuit  Court  under  Rev.  St.  §  724  [U.  S.  Comp. 
St  1901,  p.  583],  requiring  a  party  to  an  action  at  law  to  produce  books 
or  writings  at  the  trial,  is  an  interlocutory  and  not  a  final  order,  and  is 
not  reviewable  on  a  writ  of  error  prior  to  final  judgment  in  the  cause. 

[Ed.  Note. — Orders,  decrees,  and  Judgments  reviewable.  See  note  to 
Salmon  v.  Mills,  13  C.  C.  A.  374.] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania. 

For  opinion  below,  see  152  Fed.  557.    See,  also,  152  Fed.  654. 
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Francis  I.  Gowen,  for  plaintiff  in  error. 
J.  W.  M.  Newlin,  for  defendant  in  error. 

Before  DALLAS,  GRAY,  and  BUFFINGTON,  Circuit  Judges. 

GRAY,  Circuit  Judge.  The  International  Coal  Mining  Company, 
the  defendant  in  error,  hereinafter  called  the  plaintiff,  brought  its  ac- 
tion in  the  court  below  against  the  Pennsylvania  Railroad  Company, 
the  plaintiff  in  error,  hereinafter  called  the  defendant,  under  the  inter- 
state commerce  act,  to  recover  damages  against  the  defendant,  for  its 
alleged  violation  oit  certain  provisions  of  that  act,  by  discriminating 
against  the  plaintiff  in  the  allowance  of  freight  rates  upon  coaL 

To  the  statement  of  claim  filed  by  plaintiff,  defendant  pleaded  the 
general  issue  of  "not  guilty,"  the  statute  of  limitations,  and  a  special 
plea,  which  set  up  a  judicial  sale  under  a  special  fi.  fa.,  issued  in  ex- 
ecution of  a  judgment  rendered  by  a  court  of  common  pleas  of  the 
state  of  Pennsylvania,  against  the  said  plaintiff,  the  defendant  in  said 
judgment,  it  being  alleged  that,  by  virtue  of  said  sale,  the  right  of  ac- 
tion under  the  interstate  commerce  act,  as  alleged  in  the  case  at  bar, 
was  sold,  and  plaintiff's  title  thereto  divested,  and  that  that  fact  was  a 
bar  to  the  further  prosecution  by  the  plaintiff  of  its  suit.  To  Ais  spe- 
cial plea,  the  plaintiff  filed  several  replications,  to  which  the  defendant 
demurred.  These  demurrers  were  overruled,  and,  after  an  intervening 
continuance  of  the  cause,  and  at  that  stage  of  the  suit,  upon  the  peti- 
tion of  plaintiff's  attorney,  the  following  order  was  made  by  the  court 
below: 

"And  now,  January  30,  1907,  on  the  filing  of  the  affidavit  of  J.  Chester 
Wilson,  secretary  of  the  plaintiff  and  International  Ck)al  Mining  Company,  and 
on  motion  of  James  W.  M.  Newlin,  attorney  for  the  plaintiff,  and  for  Edward 
D.  McLaughlin,  Esq.,  trustee  In  bankruptcy  for  plaintiff  as  an  Intervener,  the 
court  grants  a  rule  on  the  defendant  to  show  cause  why  it  should  not  be  re- 
quired to  produce  on  the  trial  of  this  cause  the  papers  and  writings  specified 
in  said  affidavit  or  to  satisfy  the  court  why  It  Is  not  in  Its  power  to  do  so,  re- 
turnable February  13,  1907,  at  10  a.  m." 

On  the  return  day  of  the  rule,  the  defendant  made  answer,  suggest- 
ing, first,  that  the  plaintiff  was  not  entitled  to  the  orders  sought  by  it, 
because  of  the  facts  averred  and  set  forth  in  the  special  plea  filed  by 
the  defendant,  and,  second,  that  no  warrant  existed  under  the  statutes 
of  the  United  States  for  the  making  of  any  such  order  as  was  sought 
by  the  plaintiff  in  an  action  of  the  character  of  the  present  one,  being 
an  action  to  recover  damages  in  the  nature  of  penalties.  On  March  25, 
1907,  the  court  below  filed  an  opinion,  in  which  the  objections  urged 
in  the  defendant's  answer  were  overruled,  and,  asserting  the  right  of 
the  court  to  make  the  order,  as  asked  for  by  the  plaintiff,  it  was  said : 

"The  plaintiff  in  this  case  is  entitled  to  the  production  of  such  books  and 
papers  as  are  relevant  and  pertinent  to  the  Issues  Involved ;  but  the  court  will 
Bot  make  the  rule  absolute,  as  the  question  of  the  relevancy  of  whatever  bO(^s 
and  papers  are  called  for  must  be  passed  upon  at  the  trial.  It  Is  ordered, 
therefore,  that  the  defendant  be  required  to  produce  the  books  and  papers 
specified  in  the  petition,  at  the  trial  of  the  cause,  unless  It  shows  cause  at 
the  trial  why  the  same  should  not  be  produced." 
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On  April  3,  1907,  the  court  below  filed  the  following  opinion  and  or- 
der: 

"On  March  25»  1007,  an  order  was  made  on  the  defendant  in  this  case,  to 
produce  boc^s  and  papers  at  the  trial  of  the  case.  A  petition  had  been  pre- 
sented, under  section  724  of  Revised  Statutes  [U.  S.  Ctomp.  St.  1901,  p.  583], 
by  tlie  plaintiff  for  the  production  of  books  and  papers.  The  defendant  made 
answer,  with  other  matters,  that  the  action  being  one  for  the  recovery  of 
damages,  in  the  nature  of  a  penalty  under  the  interstate  conmierce  act,  the 
moticMi  should  be  denied.  The  order  to  produce  was  not  made  absolute,  but 
the  question  of  requiring  the  production  was  left  open  for  settlement  at  the 
trial.  In  this,  I  think  the  order  was  not  In  proper  form.  It  was  the  inten- 
tion of  the  court  to  require  the  production  of  the  boolis,  for  the  reason  that 
the  action  is  not  for  a  penalty  in  a  sense  to  exempt  the  defendant  from  the 
production  of  books  In  an  action  of  this  kind,  and  even  if  it  be  regarded  as  a 
suit  for  the  recovery  of  damages  as  a  penalty,  or  in  the  nature  of  a  penalty, 
the  defoidant,  being  a  corporation,  is  not  entitled  to  the  privilege  of  refusing 
to  produce  its  books  and  papers  in  a  suit  of  this  kind.  Hale  v.  Henkel,  201 
U.  S.  43,  28  Sup.  Ct.  370,  60  L.  Bd.  652 ;  Nelson  v.  U.  S.,  201  U.  S.  92,  26  Sup. 
-  Ot  S58.  50  L.  Ed.  673. 

"And  now,  April  2, 1907,  on  motion  of  James  W.  M.  Newlin,  for  the  plaintiff, 
and  the  answer,  filed  by  the  defendant  to  the  rule  returnable  February  13, 
1907,  on  the  def^idant  to  show  cause  why  it  should  not  produce  upon  the  trial 
the  documentary  evidence  set  forth  in  the  affidavit  of  J.  Chester  Wilson,  the 
secretary  of  the  plaintiff,  upon  which  the  rule  to  show  cause  was  granted,  hav- 
ing been  determined  by  the  court  to  be  insufficient,  It  is  ordered  that  the  de- 
fendant shall  produce  the  said  documentary  evidence  at  the  trial  of  the  cause, 
and  the  rule  to  show  cause  is  made  absolute." 

Thereupon,  April  4,  1907,  the  defendant  filed  his  petition  for  a  writ 
of  error,  which  being  allowed  by  the  court  below,  the  following  as- 
sig^nments  of  error  were  duly  filed : 

"First  The  Circuit  Court  erred  in  entering  the  order  of  March  25th,  requir- 
ing the  plaintiff  in  error  to  produce  at  the  trial  of  the  cause  the  books  and 
papers  referred  to  in  said  order. 

"Second.  The  Circuit  Court  erred  in  entering  the  order  of  April  3d,  requir- 
ing the  plaintiff  hi  error  to  produce  at  the  trial  of  the  cause  the  books  and 
papers  referred  to  in  said  order.*' 

The  return  to  the  writ  of  error  so  sued  out,  brings  before  this  court 
the  record  of  the  case,  as  far  as  it  had  proceeded  in  the  court  below, 
terminating  with  the  order  above  referred  to,  of  April  3,  1907,  "that 
the  defendant  shall  produce  the  said  documentary  evidence  at  the  trial 
of  the  cause." 

Prior  to  the  argument  on  the  assignments  of  error,  the  defend- 
ant in  error,  by  its  counsel,  moved  this  court  to  dismiss  the  writ  of 
error  for  want  of  jurisdiction,  on  the  ground  that  the  orders  com- 
plained of  in  said  assignments  of  error  are  interlocutory  orders  of 
the  court  below,  and  not  final  decisions  of  said  court,  within  the  mean- 
ing of  section  6  of  the  judiciary  act  of  March  3,  1891  (26  Stat.  1110, 
c.  566  [U.  S.  Comp.  St  1901,  p.  339]).  The  plaintiff  in  error,  how- 
ever, contends  that  the  said  orders,  one  or  both,  are  final,  within  the 
ratio  decidendi  of  the  judgment  rendered  by  this  court  in  the  recent 
case  of  Cassatt  et  al.  v.  Mitchell  Coal  &  Coke  Co.,  150  Fed.  32,  81 
C.  C.  A.  80.  As  both  orders  cannot  be  treated  as  final,  we  may  con- 
sider the  order  of  April  3,  1907,  modifying  that  of  March  25,  1907, 
as  the  order  complained  of  in  the  assignments  of  error.  This  was 
an  order,  absolute  on  its  face,  to  produce  the  books  and  papers  set 
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forth  in  the  petition  of  the  plaintiflF  at  the  trial  of  the  cause,  and  is 
prima  facie  in  accordance  with  the  authority  conferred  upon  the  court 
by  section  724  of  the  Revised  Statutes,  which  is  as  follows : 

"In  the  trial  of  actions  at  law,  the  courts  of  the  United  States  may,  on  mo- 
tion and  due  notice  thereof,  require  the  parties  to  produce  books  or  writings 
in  their  possession  or  power,  which  contain  eyidence  pertinent  to  the  issue,  in 
cases  and  under  circumstances  where  they  might  he  compelled  to  produce 
the  same  by  the  ordinary  rules  of  proceeding  in  chancery.  If  a  plaintiff  fails 
to  comply  with  such  order,  the  court  may,  on  motion,  give  the  like  Judgmeot 
for  the  defendant,  as  in  cases  of  non-suit,  and  if  a  defendant  fails  to  comply 
with  such  order,  the  court  may,  on  motion  give  judgment  against  him  by  de- 
fault" 

The  extent  of  the  power  conferred  by  this  section  upon  trial  courts, 
was  fully  considered  by  this  court  in  the  case  above  referred  to,  the 
pertinent  facts  of  which  are  thus  stated  in  its  opinion : 

"The  defendant  filed  a  plea  that  it  was  not  guilty.  After  issue  was  thus 
joined,  and  before  the  time  for  the  trial  of  the  action,  the  plaintiff  filed  in  the 
circuit  court  a  petition,  in  which,  after  setting  forth  the  nature  of  the  actiwi 
at  law,  and  declaring  that  the  defendant  and  Alexander  J.  Cassatt,  president, 
John  B.  Thayer,  fourth  vice  president,  and  10  other  iH)ecifically  named  officers 
and  employ^  of  the  defendant,  had  in  their  possession  or  power  certain  books 
and  papers  containing  evidence  pertinent  to  the  issue,  there  was  a  prayer 
for  an  order  requiring  the  defendant,  and  its  said  olQcers  and  employ^  to 
produce  said  books  and  papers  at  the  trial,  and  also  for  the  inspection  of  the 
plaintiff's  representatives  before  trial.  The  application  for  the  order  was  bas- 
ed on  section  724  of  the  Revised  Statutes.    ♦    ♦    ♦ 

"With  the  petition  and  answer  before  it,  the  Circuit  Court,  on  the  return 
of  the  rule  to  show  cause,  'adjudged,  ordered  and  decreed'  that  Alexander  J. 
Cassatt,  president,  John  B.  Thayer,  fourth  vice  president,  and  10  other  officers 
and  employ^  of  the  defendant,  *produce  on  the  trial  of  this  cause,'  the  books 
and  papers  described  in  the  petition,  and  also  that  they  produce  them  before 
trial  at  a  specified  time  and  place  for  the  inspection  of  the  plaintiff,  with  leave 
to  the  plaintiff  to  make  copies  thereof. 

"This  order  is  now  before  us  for  review  on  a  writ  of  error  sued  out  by 
Alexander  J.  Cassatt,  John  B.  Thayer,  and  the  ten  other  officers  and  employes 
of  the  defendant  company." 

It  is  to  be  observed  that,  though  the  petition  was  for  an  order 
against  the  defendant  and  the  ten  persons  named,  the  order  is  against 
those  ten  persons  alone,  and  not  against  the  defendant. 

The  plaintiff,  the  Mitchell  Coal  &  Coke  Company,  contended  that 
this  court  had  no  power  to  review  the  order  on  this  writ,  and  moved 
for  its  dismissal,  on  the  ground  that  it  was  not  a  final  decision  within 
the  meaning  of  section  6  of  the  judiciary  act  of  March  3,  1891. 
The  court,  however,  decided  that  the  plaintiff  in  error  had  been  sub- 
jected to  the  jurisdiction  of  the  circuit  court  and  made  liable  to  its 
order  in  a  proceeding  collateral  to  and  independent  of  the  action  at 
law,  and  as  the  order  was  a  decision  of  all  the  matters  involved  in  that 
proceeding,  and  left  nothing  to  be  done,  except  the  ministerial  act 
of  executing  it,  by  producing  the  books  of  the  defendant  company, 
both  before  and  at  the  trial  of  the  action,  it  was,  in  so  far  as  it  re- 
quired production  before  the  trial,  a  "final  decision,"  reviewable  on  a 
writ  of  error.  It  was  then  decided  that  the  plaintiffs  in  error  were 
not  parties,  within  the  meaning  of  section  724,  and  that  the  order  was 
therefore  void  for  that  reason.  As  this  point,  however,  related  to  a 
technical  defect  in  the  procedure,  that  could  be  corrected  by  an  ap- 
plication to  the  circuit  court  for  a  new  order,  directed  to  the  defend- 
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ant  company  and  not  to  its  officers,  this  court  thought  it  incumbent 
upon  it  to  consider  the  question  whether  the  Circuit  Court  has  the 
power,  under  section  724,  to  order  a  party  to  produce  its  books  or 
papers  before  the  time  of  trial,  and  concluded,  for  reasons  stated  in 
the  opinion  of  the  court,  that  section  724  does  not  confer  such  power. 
In  the  course  of  its  opinion,  the  court  said : 

"A  construction  of  section  724,  which  limits  the  power  of  the  court  to  an 
order  to  produce  the  books  at  the  trial,  leaves  the  party  against  whom  the 
order  is  made  in  a  position  where  he  may  take  exceptions  to  the  rulings  of  the 
court  at  the  trial,  requiring  obedience  to  the  order,  or  concerning  the  admis- 
sibility of  the  books,  and  thereby  secure  a  record  on  which  a  writ  of  error 
will  operate.  But  an  order  to  produce  before  trial,  if  it  be  disobeyed,  will  be 
wholly  nugatory,  for  the  reason  that  the  penalty  prescribed  by  the  section — 
the  entry  of  judgment  against  the  disobedient  party — cannot  be  lawfully  im- 
posed.'' 

It  will  be  seen,  therefore,  that  the  plaintiflf  in  error  has  misappre- 
hended the  meaning  and  scope  of  this  court  in  the  case  referred  to. 
In  the  case  at  bar,  the  order,  which  is  the  subject-matter  of  the  writ 
of  error,  was  made  against  a  party  to  the  suit,  to  produce  at  the  trial 
thereof  the  books  and  writings  mentioned  therein,  thus  differing  in 
the  respects  pointed  out  from  the  order  under  consideration  in  the 
Cassatt  Case. 

It  is  apparent  on  the  face  of  section  724,  that  to  a  certain  extent 
the  discretion  of  the  court  is  appealed  to,  in  asking  for  the  order  to 
produce  books  and  writings;  certainly  to  the  extent  that  the  court, 
upon  such  an  application,  must  decide  that,  prima  facie,  the  books 
and  writings  mentioned  are  in  the  possession  or  power  of  the  party 
against  whom  the  order  is  sought  to  be  made,  that  the  evidence  they 
contain  is  not  clearly  irrelevant  to  the  issue,  and  that  the  circumstan- 
ces are  such  as  that  the  party  might  be  compelled  to  produce  the  same 
by  the  ordinary  rules  of  proceeding  in  chancery.  The  court  may  ex- 
ercise this  power,  therefore,  in  any  form  adapted  to  promote  its  ef- 
ficiency and  effect  the  purpose  of  the  act.  The  order  in  this  case, 
of  March  25,  1907,  to  show  cause  at  the  trial,  afterwards  modified 
by  the  order  of  April  3,  1907,  by  making  the  order  to  produce  ab- 
solute in  its  terms,  was  an  order  within  the  terms  and  issued  with- 
in the  spirit  and  meaning  of  the  act.  That  under  the  rule  to  show 
cause  of  March  25,  1907,  the  objections  of  the  defendant  to  the 
power  and  jurisdiction  of  the  court  to  make  the  order,  were  heard 
and  overruled,  whether  prematurely  or  not,  does  not  preclude  the 
defendant  from  taking  exceptions'  to  the  rulings  of  the  court  at 
the  trial,  requiring  obedience  to  the  order,  or  concerning  the  admis- 
sibility of  the  books."  Such  exceptions,  and  the  rulings  thereon,  can 
clearly  be  made  a  part  of  the  record  of  the  case,  and  subject  to  the 
operation  of  a  writ  of  error  sued  out  on  its  final  decision. 

It  follows,  therefore,  that  the  order  of  the  court  below  complained 
of,  was  one  of  those  subsidiary  orders,  the  legality  and  propriety  of 
which  must  be  determined  at  and  during  the  progress  of  the  trial; 
that  it  was  interlocutory,  and  not  final,  and  therefore  not  reviewable 
by  this  court  on  writ  of  error. 

The  writ  of  error  is  therefore  dismissed. 
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(154  Fed.  475.) 

FORDERER  v.  SCHMIDT  et  al. 

(Circuit  Court  of  Appeals,  Ninth  Circuit.    May  13,  1907.) 

No.  1,399. 

TENDEB— TiNDEB  BY  STBANGEB— EFFECT  OF  RATIFICATION. 

A  tender  to  a  part  owner  of  a  mining  claim  of  a  sum  which  he  claimed 
to  be  due  him  for  assessment  work  from  a  co-tenant,  made  by  a  friend  of 
the  latter  for  the  purpose  of  preventing  a  forfeiture  of  his  rights  under 
the  statute,  although  not  authorized  at  the  time,  is  valid  and  effective, 
where  it  was  ratified  at  once  when  made  known  to  the  person  in  whose  be- 
half it  was  made.i 

In  Error  to  tlie  District  Court  of  the  United  States  for  tlie  Second 
Division  of  the  District  of  Alaska. 

The  plaintiff  In  error  brought  ejectment  to  recover  from  co-tenants  holding 
adversely  the  possession  of  the  undivided  one-half  of  the  "Sequoia"  Beach 
Placer  Mining  Claim,  situated  on  Ophir  creek,  Alaska,  and  damages  for  the 
unlawful  withholding  thereof.  The  answer  alleged  the  failure  of  the  plaintiff 
in  error  to  contribute  his  share  of  the  assessment  work  on  the  claim  for  the 
year  1901,  and  alleged  that  his  co-tenant,  the  defendant  in  error,  Schmidt,  per- 
formed said  work  and  thereafter  acquired  the  interest  of  the  plaintiff  in  error 
in  said  claim,  under  the  provisions  of  section  2324  of  the  Revised  Statutes,  by 
publishing  the  notice  provided  for  in  that  section.  The  reply  alleged  that  there 
was  a  contractual  and  fiduciary  relation  between  the  plaintiff  in  error  and 
Schmidt,  such  as  to  estop  the  latter  to  claim  the  forfeiture ;  and  alleged  fur- 
ther that  the  plaintiff  in  error  had  made  advances  by  way  of  outfitting  said 
Schmidt,  and  by  a  personal  loan  to  him  of  $100,  which  should  be  held  to  be  am- 
ple contribution  toward  such  assessment  work ;  that  Schmidt,  during  the  year 
1901,  extracted  from  the  claim  gold  dust  exceeding  in  value  $300;  that  be- 
fore the  alleged  forfeiture  he  had  extracted  other  large  amounts  from  said 
claim,  for  none  of  which  he  had  accounted  to  the  plaintiff  in  error,  and,  there- 
fore, should  not  be  allowed  to  declare  a  forfeiture;  and  that  a  friend  of  the 
plaintiff  in  error  in  due  time  tendered  to  Schmidt,  on  behalf  of  the  plaintiff 
in  error,  the  amount  claimed  in  the  notice  of  forfeiture,  which  tender  was  re- 
fused, and  that  the  said  tender  was  duly  ratified  by  the  plaintiff  In  error. 
The  evidence  was  that  on  November  2,  1900,  at  San  Francisco,  Schmidt,  who 
was  the  sole  owner  of  the  Sequoia  minln^^  claim,  sold  and  conveyed  to  the 
plaintiff  in  error  an  undivided  one-half  Interest  in  that  claim  and  certain 
other  mining  claims  In  Alaska,  for  the  consideration  of  $4,000,  of  which  $2,000 
was  to  be  paid  in  cash  and  the  remainder  was  to  be  expended  by  the  plaintiff 
In  error  in  the  spring  of  1901  in  purchasing  an  outfit  for  said  Schmidt,  all  of 
which  was  done ;  that  when  Schmidt  went  to  Alaska  In  the  spring  of  1901  the 
plaintiff  in  error  sent  with  him  his  son,  and  the  latter  with  Schmidt  Jointly 
used  the  outfit  In  working  upon  some  of  the  claims,  but  not  upon  the  Sequoia ; 
that  in  September,  1901,  the  son  of  plaintiff  in  error  left  Alaska  and  did  not 
again  return,  and  that  at  that  time  Schmidt  owed  the  plaintiff  in  error  $100  for 
borrowed  money.  Schmidt  testified  that  the  son  of  the  plaintiff  in  error,  while 
he  was  in  Alaska,  acted  as  his  father's  agent,  and  that  when  he  left  Schmidt 
paid  to  the  son  the  $100  owing  to  the  father ;  that  at  that  time  no  arrange- 
ment had  been  made  about  the  assessment  work  on  the  Sequoia  claim  for  the 
year  1901 ;  that,  after  the  son  left,  Schmidt  went  on  mining  for  the  interest  of 
the  plaintiff  in  error  as  well  as  for  his  own,  but  that  he  had  no  understand- 
ing with  plaintiff  in  error  or  his  son  in  regard  to  representing  the  claim  in 
which  the  former  had  an  interest ;  that  he,  Schmidt,  did  all  the  representative 
work  on  the  Sequoia  for  the  year  1901,  and  took  from  the  claim  between  four 
and  five  hundred  dollars,  a  sum  insufficient  to  cover  the  expenses  of  the  work 
done  for  that  year.  Adolph  Nieman  testified  that  on  or  about  October  12, 1902, 
while  Schmidt's  notice  of  forfeiture  was  being  published,  one  George  James 
gave  the  witness  $200  and  told  him  to  tender  it  to  Schmidt,  saying  that  Schmidt 

1  See  note  at  end  of  case. 
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was  trying  to  do  the  plaintiff  in  error  out  of  the  claim.  He  testified  that  he 
made  the  tender,  saying  to  Schmidt:  "There  is  two  hundred  dollars.  That  Is 
the  money  for  the  man  you  have  been  advertising  in  the  'Council  City  News' 
for  the  claims  for  assessment  work ;"  and  that  Schmidt  refused  the  tender  on 
the  ground  that  it  was  not  authorized  by  the  plaintiff  in  error.  This  testimony 
was  not  disputed.  The  plaintiff  in  error  testified  that  in  the  early  part  of  the 
year  1903,  and  as  soon  as  he  heard  of  the  act  of  his  friend  and  agent,  he 
ratified  and  confirmed  it  The  notice  of  forfeiture  set  forth  the  fact  that 
Schmidt  had  expended  $200  in  labor  in  performing  assessment  work  for  the 
years  1901  and  1902  upon  the  Sequoia  claim.  It  was  admitted  that  publica- 
tion of  the  notice  was  premature  for  the  assessment  work  of  1902,  but  it  was 
contended  by  the  defendants  In  error  that  it  was  a  sufficient  notice  on  which 
to  base  a  forfeiture  for  the  nonpayment  of  the  assessment  work  of  1901. 
Concerning  the  effect  of  the  tender,  the  court  instructed  the  jury:  "That  such 
a  tender  would  not  be  valid  in  law  unless  made  either  by  Forderer  himself,  or 
by  an  agent  duly  authorized  by  Forderer  to  make  such  tender.  And  you  are 
further  instructed  that,  if  Schmidt  made  objection  at  the  time  of  the  tender 
by  Nieman  to  the  validity  of  the  tender  on  the  ground  that  it  was  not  made 
by  a  duly  authorized  person  in  behalf  of  Forderer,  the  tender  by  Nieman  or 
James  would  not  avail  Forderer  in  this  action  to  continue  his  ownership  in 
said  claim."  The  jury  returned  a  verdict  for  the  defendants  in  error,  and 
Judgment  was  thereupon  rendered. 

For  former  opinion,  see  146  Fed.  480,  77  C.  C.  A.  36. 

G.  J.  Lomen  and  Charles  E.  Naylor,  for  plaintiff  in  error. 
Charles  Page,  Edward  J.  McCutchen,  W.  S.  Burnett,  Gordon  Hall, 
Albert  Fink,  and  Thomas  H.  Breeze,  for  defendants  in  error. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  HUNT,  Dis- 
trict Judge. 

GILBERT,  Circuit  Judge,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court. 

Error  is  assigned  to  the  instructions  given  by  the  court  on  the  sub- 
ject of  the  tender.  In  2  Parsons  on  Contracts  (9th  Ed.)  639,  it  is  said 
of  a  tender: 

"It  need  not  be  made  by  the  defendant  personally.  If  made  by  a  third  per- 
son at  his  request  it  is  sufficient,  and,  if  made  by  a  stranger  without  his 
knowledge  or  request,  it  seems  that  a  subsequent  assent  of  the  debtor  would 
operate  as  a  ratification  and  make  the  tender  good.'' 

The  language  of  the  text  is  supported  by  reference  to  Harding  v. 
Davies,  2  C.  &  P.  78,  Read  v.  Goldring,  2  M.  &  S.  86,  and  Kinkaid 
v.  Brunswick,  11  Me.  188.    In  the  case  last  cited  the  court  said : 

"It  is  a  well-settled  principle  of  law  that  a  tender  may  be  made  as  well  by 
an  authorized  agent  as  by  the  debtor  himself ;  and  it  is  also  a  plain  principle 
that  a  ratification  of  an  act  done  without  authority  is  equivalent  to  a  previous 
authority.  No  authorities  need  be  cited  in  support  of  either  of  these  principles. 
Admitting  that  Snow  was  not  authorized  to  make  the  tender,  still  his  act  in 
making  it  has  been  distinctly  ratified  and  sanctioned  by  the  school  district  in 
placing  their  defense  on  this  tender  by  Snow.  This  is  an  adoption  of  his  act 
as  their  own." 

While  the  general  doctrine  is  announced  in  several  decisions  that 
a  tender  by  a  mere  stranger  is  not  valid,  and  that  to  make  it  effectual 
it  must  appear  that  at  the  time  when  it  was  made  the  person  making 
it  had  the  right,  as  principal  or  agent,  to  tender  the  payment  of  the 
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debt,  we  find  no  case  which  holds  that  the  act  of  a  stranger  in  making 
the  tender  may  not  be  rendered  valid  by  subsequent  timely  ratification 
by  him  in  whose  interest  it  was  made,  and  the  authorities  above  cited 
hold  to  the  contrary.  While  the  rule  above  quoted  may  not  be  ap- 
plicable to  all  cases,  no  reason  is  perceived  why  it  should  not  apply  to 
a  case  such  as  the  present  one,  where  the  tender  was  of  a  simple  debt, 
and  was  made  for  the  purpose  of  avoiding  forfeiture  under  a  statutory 
proceeding  instituted  by  one  co-tenant  against  another  co-tenant.  It 
could  make  no  difference  to  Schmidt  who  paid  the  debt.  The  tender 
did  not  involve  the  acquisition  of  any  right,  privilege,  or  property  by 
the  person  making  it,  or  the  surrender  of  any  property  held  in  pledge 
or  otherwise  by  the  person  to  whom  it  was  made.  On  principle  the 
case  is  similar  to  Bennett  v.  Hunter,  9  Wall.  326,  19  L.  Ed.  672,  Tracy 
V.  Irwin,  18  Wall.  649,  21  L.  Ed.  786,  and  Atwood  v.  Weems,  99  U. 
S.  183,  25  L.  Ed.  471,  cases  which  arose  under  the  act  of  August  5, 
1861,  to  provide  increased  revenue  on  imports,  etc.,  and  the  act  of 
June  7,  1862,  "for  the  collection  of  direct  taxes  in  insurrectionary' 
districts  in  the  United  States,"  in  which  it  was  enacted  that  the  title 
"of,  in  and  to  each  and  every  piece  and  parcel  of  land  upon  which  said 
tax  has  not  been  paid  as  above  provided,  shall  thereupon  become  for- 
feited to  the  United  States."  It  was  insisted  that  the  right  of  pay- 
ment of  such  a  tax  was  limited  to  the  actual  owner.    The  court  said : 

"But  to  whom  did  the  right  to  make  this  payment  belong?  The  obvious  an- 
swer is,  to  the  owner,  either  acting  in  person  or  through  some  friend  or  agent, 
compensated  or  uncompensated.  The  terms  of  the  act  are  that  the  owner  or 
owners  may  pay ;  and  it  is  familiar  law  that  acts  done  by  one  in  behalf  of  an- 
other are  valid  if  ratified,  either  expressly  or  by  implication,  and  that  such 
ratification  will  be  presumed  in  furtherance  of  justice." 

In  the  light  of  these  authorities,  we  are  of  the  opinion  that  the 
tender  of  payment  on  behalf  of  the  plaintiff  in  error,  if  ratified  by 
him,  was  sufficient  to  relieve  his  interest  in  the  mining  claim  from  for- 
feiture, that  the  court  below  should  have  so  instructed  the  jury,  and 
that  the  instruction  given  was  error,  for  which  the  judgment  must  be 
reversed  and  the  cause  remanded  for  a  new  trial 

NOTE, 
Persons  hj  Whom  Tender  mnj  lio  Made* 

[a]  (Cal.  1867)  A  party  having  no  interest  in  mortgaged  premises,  or  in  a 
tender  made,  has  no  right  to  make  a  tender  on  his  own  behalf  of  the  amount 
due  on  the  mortgage. — Mahler  v.  Newbaur,  82  Cal.  168,  91  Am.  Dec  571. 

[b]  (Ga.  1852)  A  tender,  in  order  to  be  a  bar,  must  be  made  by  the  debtor 
or  his  legal  representative,  and  not  by  a  stranger. — ^McDougald  v.  Dougherty, 
11  Ga.  570. 

[c]  (Ky.  1879)  A  purchaser  of  land  subject  to  a  lien  may  make  a  valid  ten- 
der to  the  lienor. — ^Yeager  v.  Groves,  78  Ky.  278. 

[d]  (Me.  1834)  A  tender  made  by  an  inhabitant  of  a  school  district  to  one 
having  a  claim  against  it  is  valid,  though  such  inhabitant  was  not  thereto 
regularly  authorized  by  the  district — Kincaid  v.  School  Dist  No.  4  in  Bruns- 
wick, 11  Me.  (2  Fairf.)  188. 

[e]  (Me.  1882)  A  mortgagee  is  not  obliged  to  accept  a  tender  of  the  amount 
due  on  the  mortgage  from  one  who  holds  but  a  moiety  of  the  equity  of  redemp- 
tion, and  when  there  is  a  dispute  as  to  the  title  of  the  equity,  in  redemption 
and  discharge  of  the  whole  mortgage. — Rowell  v.  Jewett,  73  Me.  365. 
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[f]  (Mich,  1883)  The  claimant  of  land  under  tax  titles,  not  subject  to  a 
mortgage  on  the  land,  having  by  reason  thereof  no  right  of  redemption,  cannot 
make  a  valid  tender  of  the  amount  due  on  such  mortgage. — Sinclair  v.  Learn- 
ed, 51  Mich.  335,  16  N.  W.  672. 

[gl  (Minn.  1900)  A  tender  of  the  amount  of  a  mortgage  lien  by  the  mort- 
gagor's assignee  in  insolvency  has  the  same  effect  as  If  made  by  the  mort- 
gagor.—Davies  V.  Dow,  80  Minn.  223,  83  N.  W.  50. 

[h]  (Mo.  1901)  When  money  had  been  paid  to  a  person  before  death,  and 
had  not  been  paid  over  by  him  to  persons  to  whom  It  belonged,  a  tender  of 
the  amount  to  such  persons,  made  by  the  executrix  of  the  estate  after  the 
money  had  come  into  her  hands  as  assets  of  the  estate,  Is  good. — Sharp  v. 
Garesche,  90  Mo.  App.  233. 

[i]  (N.  Y.  1833)  A  proposition  by  a  third  person,  negotiating  for  the  pur- 
chase of  land  bound  by  a  Judgment,  to  discharge  the  Jucfement,  provided  he 
can  obtain  a  perfect  title,  is  not  such  a  tender  as  to  stop  the  interest  upon  the 
judgment. — Jones  v.  Moore,  1  Edw.  CJh.  632. 

[j]  (N.  T.  1873)  A  tender  cannot  be  made  by  a  stranger  to  the  contract,  so 
as  to  oblige  the  creditor  to  accept  it. — ^Harris  v.  Jex,  66  Barb.  232. 

[k]  (Pa.  1827)  A  tender  of  payment  is  good,  though  It  be  not  stated  whether 
It  is  made  by  the  purchaser  or  as  agent,  where  the  purchaser  has  the  right 
to  tender  and  did  not  pretend  to  act  In  any  other  capacity. — Johnston  v.  Oray, 
16  Serg.  k  R.  361,  16  Am.  Dec.  677. 

fl]  (Pa.  1829)  A  tender  of  money  for  an  Infant,  by  his  uncle,  is  good,  though 
not  appointed  guardian  at  the  time  of  tender. — ^Brown  v.  Dyslnger,  1  Rawle, 
408. 

[ml  (Tenn.  1853)  A  tender  by  one  tenant  in  common,  on  behalf  of  all.  Is 
£00d  on  a  subseauent  bill  to  enforce  the  equity  of  redemption. — Gentry  v.  Gen- 
try, 88  Tenn.  (1  Sneed)  87,  60  Am.  Dec.  137. 


a56  Fed.  929.) 

HARRIS  &  CO.  y.  CHIPMAN. 

CHIPMAN  V.  HARRIS  &  CO. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    October  19,  1907.) 

Nos.  2,343,  2,344. 

1.  Banks  and  Banking— Wrongful  Deposit  bt  Agent— Liability  of  Bank 

TO  Principal. 

A  banker,  who  knowingly  permitted  an  agent  to  deposit  money  of  his 
principal  to  his  own  account  and  mingle  the  same  with  his  own  funds  in 
violation  of  his  contract,  which  required  the  deposit  to  be  in  the  name  of 
his  principal,  if  for  that  reason  chargeable  with  liability  to  the  princi- 
pal, in  the  absence  of  fraud  or  conspiracy,  is  accountable  only  for  losses 
resulting  directly  from  suclr  wrongful  deposit,  such  as  for  sums  applied 
by  the  agent  to  his  own  use^  and  not  for  losses  resulting  from  the  use  of 
the  money  by  the  agent  as  contemplated  by  the  contract  of  agency. 

2.  SaIUB— ACOOUNTING. 

In  such  case  the  banker  cannot  be  held  to  account  for  a  sum  originally 
advanced  by  the  principal  to  the  agent  to  be  used  for  the  purposes  of  the 
agency,  and  so  deposited  by  the  agent  to  his  own  credit,  but  which  was 
afterwards  treated  by  the  principal  as  a  loan  to  the  agent,  and  for  which 
his  note  was  taken,  nor  for  a  sum  lent  by  the  banker  to  the  agent  per- 
sonally, and  which,  having  been  used  for  agency  purposes,  was  repaid  by 
the  principal  with  knowledge  of  the  facts. 

8.  Evidence— Admissions  in  Pleading. 

Where  plaintiff  sued  defendant,  a  banker,  for  losses  sustained  through 
an  agent,  on  the  ground  that  defendant  knowingly  permitted  the  agent 
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to  deposit  money  advanced  to  him  by  plaintifiP  to  his  own  credit  In  vio- 
lation of  his  contract,  an  allegation  In  the  answer  that  plaintiff  had  pre- 
viously sued  the  agent  for  such  losses  and  recovered  Jud^ent  for  a  much 
smaller  sum  than  that  demanded  from  defendant  was  not  an  admission 
by  defendant  of  his  liability  for  the  amount  of  such  judgment  to  which  he 
was  not  a  party. 

Appeals  from  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Utah. 

Ralph  W.  Breckenridge  and  Charles  J.  Greene  (Andrew  L.  Hop- 
paugh,  on  the  brief),  for  plaintiff. 

Waldemar  Van  Cott  (George  Sutherland  and  E.  M.  Allison,  Jr., 
on  the  brief),  for  defendant. 

Before  SANBORN,  HOOK,  and  ADAMS,  Circuit  Judges. 

HOOK,  Circuit  Judge.  Harris  &  Co.,  incorporated,  sued  James 
Chipman  to  compel  him  to  account  for  $75,967  as  a  trustee  ex  male- 
ficio,  and  secured  a  decree  for  $2,368.45  and  some  accrued  interest. 
Both  parties  appealed.  Harris  &  Co.  was  engaged  in  the  live  stock 
business,  with  main  offices  at  South  Omaha,  Neb.  James  Chipman 
was  a  banker,  and  lived  in  Utah.  The  controversy  arose  out  of  the 
operations  of  John  F.  and  Richard  W.  Bradshaw,  who  were  engaged 
in  buying  and  selling  live  stock  in  Utah  and  neighboring  states  under 
the  firm  name  of  Bradshaw  Bros.  Harris  &  Co.  employed  the  Brad- 
shaws  as  agents  to  purchase  sheep  and  cattle  for  it  and  with  its  funds, 
and  intrusted  to  them  from  time  to  time  upwards  of  $150,000,  of  which 
$75,967  went  into  Chipman's  bank  to  the  credit  of  **Bradshaw  Bros.'' 
Harris  &  Co.  sustained  losses  and  sought  to  recover  of  Chipman  upon 
three  grounds:  (1)  That  Chipman  and  the  Bradshaws  conspired  to 
defraud  Harris  &  Co.  of  its  moneys,  and  its  loss  was  the  result  of 
the  conspiracy.  (2)  That  before  employing  the  Bradshaws,  Harris 
&  Co.  sought  of  Chipman  information  regarding  their  financial  re- 
sponsibility, and  that  Chipman  intentionally  gave  them  a  false  stand- 
ing. (3)  That  the  contract  between  the  Bradshaws  and  Harris  & 
Co.  required  the  former  to  keep  the  moneys  advanced  as  the  moneys, 
of  Harris  &  Co.  and  in  its  name  in  bank,  and  that  the  stock  purchased 
should  be  purchased  in  the  name  of  Harris  &  Co. ;  that  Chipman  knew 
this,  but  that  nevertheless  he  allowed  the  Bradshaws  to  deposit  the 
moneys  received  from  Harris  &  Co.  to  the  credit  of  their  own  accoimt 
in  his  bank,  to  intermingle  them  with  their  own  funds,  and  to  check 
indiscriminately  upon  the  account  for  their  own  expenditures  and 
business  operations,  as  well  as  for  those  in  which  Harris  &  Co.  was- 
interested.  This,  it  is  claimed,  was  equivalent  to  a  conversion  by 
Chipman  of  $75,967  of  the  funds  of  Harris  &  Co. 

It  will  serve  no  useful  purpose  to  give  in  detail  the  evidence  ap- 
pearing in  the  voluminous  record  touching  the  first  and  second  of 
the  grounds  enumerated.  In  our  opinion  they  were  wholly  unsub- 
stantiated. There  is  no  evidence  from  which  it  can  fairly  be  inferred 
that  Chipman  and  the  Bradshaws  engaged  in  any  conspiracy  to  de- 
fraud Harris  &  Co.  of  its  money  or  property.  An  analysis  of  the 
Bradshaw  Bros.'  account  in  Chipman's  bank,  whereby  the  credit  items 
coming  from  Harris  &  Co.  are  segregated  from  those  in  which  it  had 
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no  interest,  and  whereby  the  disposition  of  them  is  accurately  traced, 
disproves  all  claim  that  the  bank  dishonestly  profited  by  the  admix- 
ture of  the  funds;  and,  as  full  opportunity  to  so  profit  presented  it- 
self and  was  not  availed  of,  it  is  highly  improbable  that  a  purpose  to 
do  so  was  ever  entertained.  Neither  does  the  evidence  justify  the 
assertion  that  the  recommendation  given  by  Chipman  as  to  the  Brad- 
shaws'  responsibility  was  not  in  good  faith.  Their  previous  dealings 
were  sufficient  to  justify  it,  and  a  continued  extension  of  credit  by 
Chipman  to  the  Bradshaws  personally  is  persuasive  evidence  of  his  sin- 
cerity. That  the  Bradshaws  were  indebted  to  Chipman  at  the  time  is 
without  material  significance,  in  view  of  the  fact  tfiat  there  was  stock 
on  hand,  undisposed  of,  representing  unclosed  transactions  between 
them. 

The  third  ground  upon  which  recoverv  is  sought  requires  a  more 
extended  statement  of-  our  conclusions.  As  already  observed,  $75,967 
belonging  to  Harris  &  Co.,  instead  of  being  kept  separately  in  its 
name,  went  to  the  credit  of  Bradshaw  Bros,  and  became  mixed  with 
funds  of  that  firm  in  Chipman's  bank.  The  trial  court  in  reaching 
its  decree  charged  Chipman  with  that  entire  amount  and  credited  him 
with  the  sums  actually  drawn  out  and  used  by  the  Bradshaws  in  pay- 
ing for  sheep  and  cattle  purchased  for  Harris  &  Co.,  and  also  with  two 
other  items  debited  to  the  account  before  Chipman  learned  of  the  con- 
tract restriction  upon  the  keeping  of  the  funds.  The  accounting  on 
this  basis  resulted  in  the  balance  of  $2,368.45  specified  in  the  decree. 
The  decree  proceeded  upon  the  theory  that  Chipman  became  a  partici- 
pant in  a  misapplication  of  the  funds  from  the  time  he  became  aware 
of  the  contract  We  may  here  observe  that  the  court  credited  Chip- 
man  with  no  disbursement  on  account  of  sheep  or  cattle  purchases 
which  the  evidence  did  not  show  was  made.  Harris  &  Co.  now  con- 
tend that  Chipman  should  not  be  credited  with  sums  withdrawn  and 
actually  applied  to  purchases  on  its  account,  but  only  with  the  net  re- 
sults of  each  particular  transaction.  In  other  words,  they  say  in  sub- 
stance that,  if  any  resale  by  Harris  &  Co.  of  stock  purchased  resulted 
in  a  loss  to  it,  that  loss  should  have  been  charged  to  Chipman.  Of 
course,  this  contention  is  inadmissible  in  view  of  what  we  have  said 
concerning  the  freedom  of  Chipman  from  the  imputation  of  fraud 
and  conspiracy.  If  the  fact  were  that  all  of  the  money  intrusted  to  the 
Bradshaws  under  the  contract  had  been  actually  used  for  the  purposes 
of  the  contract,  the  mere  deposit  to  the  wrong  account  would  have 
resulted  in  no  damage.  If  the  moneys  were  checked  out  of  the  bank 
and  used  for  a  proper  purpose,  Chipman  could  not  be  held  responsi- 
ble for  errors  of  business  judgment  of  Harris  &  Co.  or  its  agents,  nor 
for  losses  sustained  by  subsequent  improper  conduct  of  the  latter. 
Such  losses  have  no  proximate  connection  with  the  keeping  of  the 
funds  in  the  wrong  account.  Also,  if  part  of  the  moneys  went  out 
of  the  bank  to  the  personal  use  of  the  Bradshaws,  the  recovery  could 
not  be  for  more  than  the  amount  so  misapplied. 

Assuming  that  the  theory  adopted  by  the  trial  court  was  right,  gen- 
erally speaking,  there  were  three  items  charged  to  Chipman  which  in 
our  opinion  should  have  been  eliminated  from  the  accounting.  For 
scMne  time  prior  to  Jime  26,  1899,  Harris  &  Co.  and  the  Bradshaws 
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had  extensive  transactions  in  cattle,  some  of  which  were  cleared 
through  Chipman's  bank.  On  the  day  mentioned  the  contract  was 
entered  into  whereby  the  character  of  their  relations  was  changed, 
and  the  Bradshaws  agreed  to  act  as  agents  and  to  handle  the  moneys 
advanced  them  as  the  moneys  of  their  employer.  The  Bradshaws  and 
Chipman  had  also  had  extensive  dealings  in  sheep  and  cattle,  and  the 
former  maintained  a  personal  account  in  the  bank  of  the  latter.  On 
July  6,  1899,  Bradshaw  Bros,  drew  a  draft  upon  Harris  &  Co.  for 
$5,000,  deposited  it  with  Chipman,  and  received  credit  for  the  amount 
in  their  personal  account.  On  ]v\y  l^th  a  similar  transaction  oc- 
curred. These  drafts  were  for  the  first  moneys  advanced  by  Harris 
&  Co.  under  the  contract;  but  when  Chipman  credited  them  to  the 
Bradshaw  Bros,  account  he  was  not  aware  of  the  limitation  imposed 
upon  their  authority.  Counsel  for  Chipman  say  in  this  state  of  af- 
fairs that  he  had  no  power  to  compel  the  Bradshaws  to  open  a  new 
account  in  the  name  of  Harris  &  Co.  and  to  transfer  the  items  in 
question  to  its  credit,  that  the  relation  of  banker  and  customer  gave 
him  no  authority  to  do  so  without  their  assent,  that  under  the  circimi- 
stances  it  was  not  his  duty  to  exercise  a  supervisory  control  over  their 
disposition  of  the  funds  in  their  personal  account,  and,  had  he  at- 
tempted to  do  so,  they  had  the  right  to  close  their  account  and  trans- 
fer their  business  elsewhere  (Mr.  Justice  White  in  Randolph  v.  Al- 
len, 19  C.  C.  A.  353,  73  Fed.  23).  We  need  not  consider  whether  the 
doctrine  of  the  case  cited  applies  to  the  facts  before  us,  for  we  are 
clearly  of  the  opinion  that  the  character  of  the  transaction,  so  far  as  it 
relates  to  the  two  drafts,  was  subsequently  changed  by  mutual  agree- 
ment from  that  of  an  advancement  under  the  contract  to  that  of  a  time 
loan.  Some  differences  which  arose  between  the  parties  to  the  con- 
tract as  to  the  right  construction  of  it  were  adjusted  at  Omaha,  Neb., 
between  the  21st  and  25th  of  July,  1899.  Prior  to  July  22d,  the  Brad- 
shaws stood  charged  upon  the  books  of  Harris  &  Co.  with  the  two 
$5,000  drafts.  On  that  day  they  gave  Harris  &  Co.  a  90-day  note 
for  $10,000,  bearing  10  per  cent,  interest  and  dated  July  8th,  which 
was  the  average  of  the  dates  of  the  two  drafts.  It  was  credited  to  the 
Bradshaws,  and  in  effect  eliminated  the  drafts  from  the  account.  On 
August  10,  1899,  Harris  &  Co.  rendered  to  the  Bradshaws  a  statement 
of  their  dealings  to  that  date.  It  showed  the  note  to  the  credit  of  the 
Bradshaws,  and  also  that  there  was  a  balance  of  $766.29  due  them. 
A  few  days  later  Harris  &  Co.  paid  this  balance,  though  the  note  un- 
matured was  still  outstanding.  Under  these  circumstances  the  moneys 
represented  by  the  two  drafts  should  not  have  been  treated  at  the  ac- 
counting as  the  moneys  of  Harris  &  Co.  wrongfully  converted  by  the 
Bradshaws  with  Chipman's  participation. 

As  to  the  other  item :  About  the  middle  of  July,  1899,  J.  F.  Brad- 
shaw was  in  Idaho  buying  sheep  for  Harris  &  Co.  He  had  made 
some  purchases,  and  in  doing  so  had  checked  on  the  firm  account  with 
Chipman  for  about  $7,000.  He  was  about  to  make  another  purchase, 
which  called  for  nearly  $20,000.  Some  telegraphic  correspondence 
then  ensued  between  Bradshaw  and  Harris  &  Co.  The  latter  de- 
manded that  the  bill  of  lading  of  the  sheep  should  be  attached  to  the 
draft  for  the  purchase  price.     Bradshaw  contended  this  was  not  ac- 
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cording  to  the  contract. .  The  seller  of  the  sheep  refused  to  take  such 
a  draft.  Thereupon  Bradshaw,  after  advising  Harris  &  Co.  that  he 
would  have  to  procure  the  money  elsewhere,  wired  to  Chipman  and 
procured  a  credit  of  $20,000  and  completed  the  purchase.  The  sheep 
came  to  $18,275.70.  They  were  shipped  by  the  Bradshaws  as  their 
own  sheep  to  Nebraska,  where  they  were  taken  off  of  their  hands  by 
Harris  &  Co.,  who  authorized  a  draft  upon  them  for  $20,000  to  re- 
pay Chipman.  The  claim  that  tliis  draft  should  be  charged  to  Chip- 
man  in  the  accounting  between  him  and  Harris  &  Co.  as  for  moneys 
misappropriated  is  foreclosed  by  the  admission  of  the  president  of  the 
latter  that  it  was  to  repay  Chipman  and  that  he  did  not  think  that 
the  proceeds  of  it  went  to  the  credit  of  any  accotmt  of  Harris  &  Co. 
in  Chipman's  bank. 

It  was  claimed  by  the  Bradshaws  that  the  provision  of  the  contract 
that  the  moneys  furnished  by  Harris  &  Co.  should  be  kept  in  an  ac- 
count in  its  name  had  been  abrogated.  Chipman  was  so  informed  by 
one  of  the  Bradshaws,  and  we  think  he  was  warranted  in  believing 
so  in  view  of  a  letter  of  date  July  25,  1899,  sent  by  Harris  &  Co.  to 
Chipman's  bank,  the  fact  that  it  was  arranged  that  thereafter  an  agent 
of  Harris  &  Co.  should  accompany  the  Bradshaws  and  be  present  at 
the  receiving  and  payment  for  stock  purchased,  and  the  further  fact 
that  at  no  time  thereafter,  as  long  as  the  relations  between  the  Brad- 
shaws and  Harris  &  Co.  continued,  did  the  latter  ever  ask  for  or  re- 
ceive from  Chipman  a  statement  of  any  account  in  his  bank  in  which 
its  moneys  were  deposited.  There  is  the  further  fact  that  Harris  & 
Co.  knew  that  about  half  of  the  moneys  advanced  to  the  Bradshaws 
did  not  go  through  Chipman's  bank.  These  considerations  apply  to 
those  items  placed  to  the  credit  of  Bradshaw  Bros.'  account  after  the 
date  of  the  letter  above  referred  to.  But  if  the  two  drafts  for  $5,000 
each  and  the  one  for  $20,000,  with  the  corresponding  disbursements 
from  the  proceeds,  are  eliminated  from  the  accounting,  as  we  think 
they  should  be,  nothing  would  be  left  for  recovery. 

Before  answering,  Chipman  interposed  a  plea  in  bar,  wherein  he 
claimed  that  Harris  &  Co.,  being  a  Nebraska  corporation,  was  not 
authorized  to  do  business  in  Utah,  because  it  had  not  complied  with 
the  laws  of  the  latter  state.  Issue  was  taken,  and  upon  a  trial  the  plea 
was  falsified.  It  is  now  contended  by  counsel  that  the  trial  court 
should  not  have  allowed  Chipman  to  answer,  but  should  at  once  have 
entered  a  decree  for  Harris  &  Co.  As  to  this  we  need  say  no  more 
than  that  the  action  of  the  trial  court  was  not  challenged  in  the  as- 
signment of  errors,  as  required  by  the  rules. 

In  answer  to  the  charge  in  the  bill  that  Harris  &  Co.  had  lost  $75,- 
000  by  the  Bradshaws'  acts  and  Chipman's  participation,  the  latter 
averred  that  Harris  &  Co.  had  previously  sued  the  Bradshaws  for 
what  they  owed  it,  and  had  recovered  judgment  for  $25,446.64,  and, 
further,  that  no  other  sum  was  due  from  the  Bradshaws,  and  that  the 
judgment  was  for  the  same  moneys  that  Chipman  was  then  being  sued 
for.  Counsel  claim  that  this  was  an  admission  of  an  indebtedness, 
conclusive  upon  Chipman,  and  that  Harris  &  Co.  were  entitled  to  a 
decree  accordingly.  But  Chipman  was  not  a  party  to  that  action,  and 
was  not  bound  by  the  judgment.  The  averments  in  the  answer  were 
84C.C.A.— 28 
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by  way  of  evidence  that  Harris  &  Co.  was  consciously  overstating  its 
claim.  Moreover,  if  it  were  true  that  the  losses  of  that  company  were 
of  moneys  that  went  through  Chipman's  bank,  it  would  not  follow  that 
Chipman  was  responsible  for  them.  Under  the  contract  the  Brad- 
shaws  guaranteed  the  financial  success  of  the  ventures  in  which  the 
moneys  of  Harris  &  Co.  were  invested ;  but,  as  we  have  seen,  the  lia- 
bility of  Chipman  stands  upon  a  narrower  ground.  The  Bradshaws' 
liability  for  the  outcome  of  the  moneys  that  went  through  the  bank 
of  Chipman  and  the  latter's  right  conduct  and  good  faith  ire  not  in- 
consistent. 

The  decree  of  the  Circuit  Court  is  reversed,  with  direction  to  enter 
a  decree  dismissing  the  bill  upon  the  merits. 


(156  Fed.  d34.) 

In  re  WIIiLIAMS'  ESTATE. 

ANHEUSER-BUSCH  BREWING  ASS'N  v.  HARRISON  (two  cases). 

(Circuit  Ck>iirt  of  Appeals,  Ninth  Circuit    November  4,  1907.) 

No.  1,889. 

1.  Bankbuptot— Appellate  Jurisdiction— Mode  op  Review. 

Where  an  appeal  taken  in  a  bankruptcy  proceeding  under  Bankr.  Act 
July  1,  1898.  a  541,  8  25a.  30  Stat.  553  [U.  S.  Ck>mp.  St  1901,  p.  3432],  in- 
volves only  a  question  of  law,  it  may  be  treated  by  the  appellate  court  as 
a  petition  to  revise. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig.  vol.  0,  Bankruptcy,  §  929. 

Appeal  and  review  in  bankruptcy  cases,  see  note  to  In  re  Eggert,  43 
a  O.  A.  9.] 

2.  Same— Liens— E3NF0E0EMENT   in    Bankbuptct   Coubt— Costs   Chargeable 

TO  Pbooeeds. 

The  proceeds  of  property  of  a  bankrupt  covered  by  valid  liens  and  sold 
by  the  court  of  bankruptcy  by  request  or  consent  of  the  lien  holders,  who 
subsequently  filed  their  claims  in  such  court  which  were  allowed  as  se- 
cured claims  in  an  amount  in  excess  of  such  proceeds,  are  properly  charge- 
able with  the  costs  of  such  court  appropriate  to  the  enforcement  of  the 
liens,  but  not  with  general  costs  of  the  administration  of  the  estate,  such 
as  the  general  fees  of  the  trustee  and  his  attorney,  or  for  the  services  of 
a  receiver  in  carrying  on  the  business  of  the  baiUampt  and  his  attorney, 
or  for  the  expenses  and  losses  of  such  business. 

Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
ern Division  of  the  Western  District  of  Washington. 

Petition  for  Revision  of  Proceedings  of  the  District  Court  of  the 
United  States  for  the  Northern  Division  of  the  Western  District  of 
Washington,  in  Bankruptcy. 

Willett  &  Willett,  W.  H.  Chickering,  Warren  Gregory,  and  Allen 
L.  Chickering,  for  petitioner  and  appellant. 

John  H.  Allen,  for  respondent  and  appellee. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

ROSS,  Circuit  Judge.  The  question  involved  in  these  proceedings 
is  one  of  law  and  arises  upon  the  record.  The  appellant  and  peti- 
tioner, being  uncertain  in  respect  to  the  proper  procedure,  sought  and 
was  by  the  court  below  allowed  an  appeal  from  the  ruling  of  that 
court  complained  of,  and  also  filed  therein  a  petition  for  the  revision 
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of  the  same  order.  The  two  proceedings  were  by  this  court  consoli- 
dated, and  were  heard  and  submitted  on  one  record.  If  it  be  conceded 
that  the  petition  for  revision  was  filed  in  the  wrong  court,  the  appeal, 
involving  as  it  does  only  a  question  of  law,  may  1^  treated  as  a  peti- 
tion for  revision.  In  re  Abraham,  93  Fed.  767,  783,  784,  35  C.  C. 
A.  592;  In  re  Blair,  106  Fed.  662,  666,  45  C.  C.  A.  630;  In  re  Jacobs, 
99  Fed.  639,  39  C.  C.  A.  647. 

In  brief,  .tiiese,  among  other,  facts,  are  made  to  appear  by  the  orig- 
inal and  supplemental  records  filed  herein :  On  the  16th  day  of  Sep- 
tember, 1906,  Williams,  who  was  at  the  time  conducting  a  saloon  and 
cafe  in  the  dty  of  Seattle,  was  adjudged  a  bankrupt.  The  matter 
was  duly  referred  to  one  of  the  referees  in  bankruptcy,  and  one  Mur- 
ray was  appointed  receiver  of  the  bankrupt's  estate.  The  receiver 
qualified  as  such  and  proceeded  to  carry  on  the  business  in  much  the 
same  way  that  the  bankrupt  did — at  a  loss.  On  the  11th  of  October, 
1905,  the  Anheuser-Busch  Brewing  Association  and  Pacific  &  Puget 
Scimd  Bottling  Works,  corporations,  presented  to  the  referee  a  peti- 
tion setting  forth  various  loans  made  by  the  association  to  Williams, 
secured  by  certain  chattel  mortgages  executed  by  him  upon  the  con- 
tents of  his  saloon  and  cafe,  and  by  the  assignment  of  the  leases  of  the 
premises  and  insurance  policies  thereon,  and  also  by  the  bottling  com- 
pany, under  certain  agreements  with  Williams,  all  of  which  were  spe- 
cifically set  forth  in  the  petition,  together  with  the  alleged  failure  of 
the  trustee  in  bankruptcy  to  pay  certain  installments  of  the  rent  due, 
and  the  alleged  payment  by  the  brewing  association  of  the  premium 
upon  the  insurance  and  its  payment  of  the  rent  in  order  to  protect  the 
premises,  and  setting  forth  the  maturity  of  the  respective  loans  so  se- 
cured by  the  mortgages,  assignments,  and  other  agreements  set  forth 
in  the  petition,  and  alleging  that  all  of  the  assets  of  the  bankrupt's 
estate,  except  such  as  were  held  by  other  preferred  creditors,  were 
contained  in  the  saloon  and  cafe  in  the  city  of  Seattle  known  as  "The 
Pike,"  which  place  had  been  running  and  doing  a  good  business  up 
to  the  time  of  Williams'  adjudication  in  bankruptcy;  that  it  had  ac- 
quired a  valuable  good  will,  which  was  becoming  less  every  day  the 
place  remained  dosed ;  that  it  was  impracticable  to  conduct  the  place 
under  the  trustee  in  bankruptcy,  for  the  reason  that  the  stock  that 
would  have  to  be  sold  by  him  was  covered  by  the  chattel  mortgages, 
and  that  the  place  could  not  be  made  to  pay  under  a  trustee  in  any 
event;  that  a  purchaser  could  be  had  at  the  time,  if  the  place  could 
be  sold  immediately,  who  would  pay  what  the  place  was  reasonably 
vsrorth,  and  more  than  it  would  bring  if  such  sale  were  postponed; 
that  arrangements  could  probably  be  made  between  the  petitioners 
and  any  purchaser  who  might  take  the  place  at  the  time  that  would 
make  it  possible  for  the  purchaser  to  pay  something  for  the  equity  of 
the  estate  over  and  above  all  claims  of  the  petitioners ;  that  the  gen- 
eral creditors  had  little  or  no  interest  in  the  estate,  and  could  get  noth- 
ing on  thdr  amounts  if  a  sale  should  be  postponed ;  that  the  property 
was  depredating  in  value,  and  would  continue  to  depreciate  so  long 
as  it  remained  unsold ;  that  the  assets  were  uninsured,  and  there  was 
imminent  danger  of  total  loss;  that  it  would  be  necessary,  if  the  sale 
should  be  postponed,  to  have  the  property  insured  and  extra  expense 
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incurred  therefor;  that  the  trustee  had  no  funds  with  which  to  pay 
the  rent  of  said  premises,  and  the  owners  thereof  were  threatening  to 
declare  a  forfeiture  of  the  leases ;  that  an  emergency  existed  such  as 
would  justify  the  court  in  ordering  an  immediate  sale  of  "The  Pike," 
together  with  the  stock  therein  and  its  license,  without  the  usual  no- 
tice to  creditors;  that  the  petitioners  were  entitled  to  have  their  se- 
curities foreclosed  and  the  proceeds  applied  to  the  payment  of  their 
preferred  claims,  as  set  forth  in  the  petition,  and  insisted  on  the  same 
being  done.  The  petitioners  therefore  prayed  an  order  of  the  District 
Court  directing  the  trustee  to  sell  all  of  the  assets  of  the  estate  covered 
by  the  alleged  securities  at  public  or  private  sale,  as  the  court  might 
deem  best ;  that  such  sale  be  made  absolute  and  free  from  any  and  all 
liens  or  incumbrances;  that  the  court  declare  that  an  emergency  ex- 
isted and  order  the  trustee  to  make  such  sale  forthwith ;  that  the  pro- 
ceeds thereof  be  paid  into  court  to  be  aK>lied  to  the  preferred  liens  of 
the  petitioners  as  set  forth  in  the  petition ;  that  they  be  declared  joint 
creditors  as  to  one-half  of  the  $3,000  loan  set  forth  in  the  petition, 
which  was  not  secured  to  either  of  them ;  that  the  trustee  be  required 
to  keep  the  place  known  as  "The  Pike"  and  all  assets  therein  covered 
by  insurance,  and  in  a  sum  equal  to  its  value,  pending  the  sale,  and 
that  the  rights  of  the  petitioners  therein  be  properly  protected;  that 
a  proper  order  be  made  concerning  the  payment  of  the  rent  of  the 
premises;  that  no  property  covered  by  the  mortgages  set  out  in  the 
petition  be  removed  by  the  trustee  from  "The  Pike"  pending  the  sale, 
and  that  attorney's  fees,  as  provided  for  in  the  notes  and  mortgages 
set  out  by  the  petitioners,  be  allowed. 

On  the  17th  day  of  October,  1905,  the  trustee  of  the  bankrupt  estate 
also  petitioned  the  court  for  a  sale  of  all  of  the  property  of  the  bank- 
rupt at  private  sale,  subject  to  the  amount  due  upon  the  debt  secured 
by  the  $5,000  mortgage  held  by  the  brewing  association  and  free  and 
clear  of  any  lien  or  claim  of  the  $4,000  mortgage  held  by  that  asso- 
ciation. The  petition  of  the  trustee  stated  that  he  had  filed  in  court  an 
inventory  of  all  of  the  property  of  the  bankrupt,  except  the  two  leases 
held  by  him  of  a  portion  of  the  Eitel  Building,  and  that  those  leasehold 
interests  and  the  personal  property  mentioned  in  the  inventory  consti- 
tuted all  of  the  property  of  the  bankrupt,  or  in  which  he  had  any  in- 
terest, that  had  come  to  the  knowledge  of  the  trustee.  The  petition 
of  the  trustee  also  contained  the  following : 

*'That  the  bankrupt  was  in  the  saloon  business ;  that  he  had  a  place  on  First 
avenue,  which  he  had  disposed  of  just  prior  to  the  filing  of  the  petition  in 
banlcruptcy  herein ;  that  his  other  place  was  on  Pilie  street,  in  the  Eitel  Build- 
ing:, and  was  known  as  The  Pike' ;  that  upon  disposing  of  the  First  Avenue 
place  the  bankrupt  retained  therefrom  a  large  amount  of  stock  and  property, 
and  the  same  has  at  all  times  be^i  kept  separate  and  apart  from  the  property 
at  'The  Pike' ;  that  some  of  the  creditors  hold  claims  solely  f6r  goods  sold  at 
First  avenue  and  others  hold  claims  solely  for  goods  sold  at  'The  Pike.' 
Therefore  your  trustee  thought  It  for  the  best  interests  of  all  partlee  con- 
cerned to  keep  said  property  separate,  and  has  inventoried  the  same  separate- 
ly  as  appears  from  said  Inventory.  That  upon  the  property  at  "The  Pike*  and 
upon  the  leasehold  interests  there  api)ears  to  be  two  mortgages,  both  held  by 
the  Anheuser-Busch  Brewing  Association,  one  being  to  secure  a  supposed 
claim  of  five  thousand  dollars  ($5,000.00),  and  the  other  for  a  supposed  claim 
of  four  thousand  dollars  ($4,000.00);  that  so  far  as  your  trustee  has  been 
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able  to  ascertain  thus  far  the  $5,000  mortgage  Is  a  valid  and  subsisting  lien 
for  such  amount  as  may  be  due  upon  the  debt  secured  thereby,  but  your  trus- 
tee is  informed  and  believes  that  there  is  some  question  as  to  the  validity 
of  the  lien  of  the  $4,000  mortgage,  and  creditors  holding  claims  aggregating 
large  amounts  have  requested  your  trustee  to  contest  the  lien  and  validity 
of  the  $4,000  mortgage." 

The  petitions  for  the  sale  came  on  for  hearing  before  the  District 
Court  on  the  17th  day  of  October,  1905,  and  resulted  in  the  making 
of  an  order  for  such  sale  in  accordance  with  the  agreement  of  the 
respective  parties,  which  agreement  is  recited  in  the  order  of  the 
court  as  follows : 

"It  was  agreed  by  all  parties  concerned  that  the  Interests  of  the  bankrupt's 
estate  and  of  all  of  his  creditors  would  be  best  subserved  and  protected  if  an 
immediate  sale  of  all  the  property  of  the  said  bankrupt  now  in  possession 
and  under  the  control  of  the  trustee  be  had,  and  it  appearing  that  the  ooRts 
and  exp^ises  of  keeping  said  property  are  great  and  are  accumulating  rapidly, 
and  that  unless  an  immediate  sale  of  all  of  the  property  be  had  the  property 
will  be  greatly  reduced  by  reason  of  such  expense  and  there  being  no  objec- 
tion made  to  an  immediate  sale  thereof,  all  parties  consenting  thereto ;  and  it 
further  appearing  to  the  court  that  it  will  be  for  the  best  interests  of  the 
bankrupt,  of  his  estate,  and  of  all  of  his  creditors,  and  of  all  parties  concern- 
ed if  said  sale  be  made  at  private  sale  on  sealed  bids,  and  if  (that)  the  said 
property  and  all  thereof  be  sold  free  and  clear  of  any  supposed  claim  of  mort- 
irage  or  mortgages  held  by  the  Anheuser-Busch  Brewing  Association  or  by  the 
Puget  Sound  Bottling  Works,  or  by  both  or  either  of  them,  and  the  said  An- 
heuser-Busch Brewing  Association  and  the  said  Puget  Sound  Bottling  Works 
and  all  parties  present  consenting  that  such  be  done,  and  further  consenting  thai 
in  making  said  sale  the  property  inventoried  as  being  the  property  at  the  First 
Avenue  t)lace  be  sold  separate  and  apart,  and  the  proceeds  derived  therefrom 
be  kept  separate  and  apart  from  that  obtained  from  the  sale  of  the  leasehold 
Interests  and  the  property  inventoried  as  being  The  Pike*  stock." 

The  order  of  sale  concluded  with  this  paragraph : 

"It  is  hereby  further  ordered  that  the  proceeds  of  said  sale  shall  be  held 
by  the  court  subject  to  the  same  preferences,  liens,  and  mortgages  as  now 
exist  against  the  property  aforesaid." 

On  the  30th  day  of  October,  1905,  the  property  was  sold,  according 
to  the  certificate  of  the  referee,  *'for  about  $10,000."  The  certificate 
of  the  referee  further  states  that  the — 

'^amount  of  alleged  claims  of  said  Anheuser-Busch  Brewing  Association  filed 
herein,  ten  thousand  four  hundred  and  twenty-five  dollars  ($10,425);  amount 
of  secured  claims  of  the  said  Anheuser-Busch  Brewing  Association,  which  now 
stand  as  allowed  and  uncontested,  eleven  hundred  and  twenty-five  dollars  ($1,- 
125):  that  as  to  the  remainder  of  said  alleged  claims  a  contest  Is  ponding 
which  has  not  been  heard;  that  it  is  claimed  on  the  part  of  said  Anheuser- 
Busch  Brewing  Association  that  their  lien  attached  to  all  of  the  property 
which  has  been  sold,  as  above  stated ;  that  a  meeting  of  creditors  was  resjular- 
ly  called  for  the  purpose  of  passing  upon  the  accounts  of  the  receiver  and 
trustee  and  the  adjustment  of  expenses  of  administration,  and  continued  from 
time  to  time  until  the  date  of  the  order  sought  to  be  reviewed,  on  which  date 
and  at  the  meeting  so  adjourned  the  said  order  was  made  and  the  items  al- 
lowed as  shown  by  the  minutes  of  the  meeting  or  order  sought  to  be  reviewed 
and  authorized  to  be  paid  out  of  the  funds  in  the  hands  of  the  trustee  de- 
rived from  the  sale  above  set  forth." 

At  one  of  those  meetings,  held  January  9,  1906,  the  following  pro- 
ceedings were  had : 
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"The  report  and  account  of  receiver  was  approyed  and  allowed,  and  the 
unpaid  expenses  of  administration  incurred  by  the  receiver  directed  to  be  paid 
as  follows: 

Seattle-Tacoma  Power  Co.,  light  and  steam  heat $  30  04 

Haswell  &  Co.,  one  ton  coal 6  25 

Pacific  &  P.  S.  Bottling  Co.,  soda  water  and  beer 44  25 

T.   H.   Wagner,   band 133  58 

J.    N.   Damon,   services 10  00 

J.  Garrick,  services 3  00 

$227  12 
''Upon  consideration  of  the  matter  of  fees  of  the  receiver  and  his  attorneys, 
the  trustee  was  ordered,  directed,  and  empowered  to  pay  same  as  follows: 

Wm.  H.  Murray,  services  as  receiver. $  70  00 

McGlure  &  McClure,  attorneys  for  receiver 100  00 

$170  00 
"The  Pacific  &  Puget  Sound  Bottling  (Company  and  the  Anheuser-Bus<^ 
Brewing  Association,  by  their  said  attorneys,  excepted  to  same  allowances, 
and  all  and  every  part  thereof,  and  the  exception  was  allowed  by  the  court*' 

At  another  of  the  meetings,  held  March  2,  1906,  the  following  pro- 
ceedings were  had : 

"At  a  meeting  of  the  creditors  regularly  called  for  the  purpose  of  making 
allowances  in  said  estate  on  account  of  fees  of  the  attorneys  and  the  trustee 
and  paying  the  expenses  of  the  said  trusteeship,  regularly  adjourned  to  this 
date,  it  is  now  here  ordered  that  the  said  trustee,  A.  H.  Harrison,  pay  as  fol- 
lows, to  wit: 

The  garbage  man •••• $2  00 

Appraisers  for  the  'liquors 10  00 

Appraisers  for  the  other  goods 10  00 

Times  Printing  Co.,  printing  notice  of  sale 6  00 

Post-Intelligencer,  printing  notice  of  sale 3  30 

The  Star,  printing  notice  of  sale 3  00 

Watchman  for  said  goods 60  00 

"That  he  pay  his  attorneys,  Allen,  Allen  &  Stratton,  the  sum  of  three  hun- 
dred ($300.00)  dollars  as  temporary  allowance  on  account  of  their  fees  herein, 
and  himself  as  a  temporary  allowance  as  trustee  herein  the  sum  of  two  hun- 
dred and  one  ($201.00)  dollars.  To  all  of  which  said  orders,  and  to  each 
thereof,  the  Anheuser-Busch  Brewing  Association,  by  its  attorneys,  Willett  & 
Willett,  excepta    Exception  noted." 

By  the  supplemental  record  filed  herein  on  the  21st  day  of  October, 
1907,  it  appears  that  the  receiver  subsequently  allowed  all  of  the  se- 
cured claims  as  made  by  the  brewing  association  and  that  his  action 
in  that  regard  was  by  tiie  court  below  approved  on  the  23d  day  of 
August,  1907,  those  secured  claims  being  specified  in  the  order  of  the 
court  below  as  follows: 

"One  claim  for  $4,100  and  interest,  one  claim  for  $4,000  and  interest,  one 
claim  for  $1,500  and  interest,  and  one  claim  for  $825  and  interest,  be  and 
the  same  hereby  are  allowed  as  secured  claims,  as  alleged  in  the  proofs  of  said 
claims  on  file.  One  unsecured  claim  of  said  claimant  for  $3,<X)0,  having  been 
heretofore  allowed  by  the  receiver  and  not  included  in  the  petition  for  re- 
view, is  not  affected  by  this  order." 

It  thus  appears  that  all  of  the  property  of  the  bankrupt  was  covered 
by  the  brewing  association's  liens,  and  that  the  total  amount  realized 
from  the  sale  of  the  property  upon  which  the  petitioner  had  valid 
liens  was  less  than  the  amount  of  those  liens.    The  real  question  for 
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decision,  therefore,  is  to  what  extent,  if  at  all,  funds  realized  by  the 
sale  of  property  upon  which  a  creditor  of  a  bankrupt  has  valid  liens, 
proof  of  which  secured  claims  is  filed  in  the  bankruptcy  court  after 
the  making  of  such  sale,  and  when  the  proceeds  of  the  sale  are  in- 
sufficient to  pay  the  liens  in  full,  may  be  used  to  pay  the  general  costs 
of  administration  of  the  bankrupt's  estate. 

It  is  true  that  the  record  in  the  case  shows  that  the  lienholder  vol- 
untarily came  into  the  bankruptcy  court  and  asked  that  the  property 
covered  by  its  liens  be  sold  by  that  court.  The  bankruptcy  act  (Act 
July  1,  1898,  c.  641,  30  Stat  644  [U.  S.  Comp.  St  1901,  p.  3418]), 
in  terms  declares  that  none  of  its  provisions  shall  affect  a  valid  lien. 
But  the  estate  of  a  bankrupt  is  interested  in  any  excess  that  may  exist 
over  and  above  the  amount  of  such  liens.  So  it  was  held  by  this  court 
in  the  case  entitled  In  re  Jersey  Island  Packing  Co.,  138  Fed.  626,  627, 
71  C.  C.  A.  76,  2  L.  R.  A.  (N.  S.)  660,  that  '^property  on  which  there 
is  a  mortgage  or  other  lien  passes  to  the  trustee  in  bankruptcy,  and 
is  therefore  in  the  custody  of  the  court  of  bankruptcy,"  and,  further, 
in  the  same  case,  that  "the  provision  of  the  bankruptcy  act  that  such 
a  lien  shall  not  be  affected  by  the  bankruptcy  proceedings  has  ref- 
erence only  to  the  validity  of  the  lienholder's  contract.  It  does  not  have 
reference  to  his  remedy  to  enforce  his  rights.  The  remedy  may  be  al- 
tered without  impairing  the  obligation  of  his  contract,  so  long  as  an 
equally  efficient  and  adequate  remedy  is  substituted." 

By  coming  into  the  bankruptcy  court,  therefore,  the  holder  of  a 
valid  lien  upon  the  estate  of  a  bankrupt  comes  into  an  appropriate 
place  and  into  a  court  amply  able  to  enforce  and  protect  his  rights.  By 
doing  so  the  lienholder  waives  none  of  his  rights.  The  enforcement  of 
his  lien  in  another  court  would  entail  upon  the  proceeds  of  the  prop- 
erty upon  which  the  lien  exists  the  payment  of  the  appropriate  court 
costs;  and  so,  in  the  enforcement  of  such  lien  in  a  court  of  bank- 
ruptcy, the  proceeds  of  the  property  of  the  bankrupt  upon  which  such 
lien  exists  is  properly  chargeable  with  the  costs  of  such  court  appro- 
priate to  such  enforcement,  but  with  no  other  or  further  costs.  They 
are  not  chargeable  with  the  general  costs  of  the  administration  of  the 
bankrupt's  estate,  such  as  the  services  of  a  receiver  in  carrying  on  the 
business  of  the  bankrupt,  the  expenses  and  losses  of  such  business,  the 
fees  of  the  attorney  for  such  receiver,  the  general  fees  of  the  trustee 
or  those  of  his  attorney.  If  so,  the  valid  lien  upon  the  estate  of  the 
bankrupt,  which  the  bankruptcy  act  expressly  declares  shall  be  unaf- 
fected by  any  of  its  provisions,  might  very  readily  be  destroyed,  as  it 
would  unquestionably  be,  should  such  costs  equal  or  exceed  the  pro- 
ceeds in  cases  like  the  present,  where  the  aggregate  amount  of  the 
valid  liens  exceeds  the  proceeds  of  the  entire  estate  of  the  bankrupt. 
In  line  with  this  ruling  are  the  cases  of  Stewart  v.  Piatt,  101  U.  S. 
731,  739,  26  L.  Ed.  816;  In  re  Utt,  105  Fed.  754,  46  C.  C.  A.  32;  In 
re  Prince  &  Walter  (D.  C.)  131  Fed.  546,  652;  In  re  Bourlier  Cornice 
&  Roofing  Co.  (D.  C.)  133  Fed.  958,  963;  Loveland  on  Bankruptcy 
(3d  Ed.)  p.  776.    See,  also,  Collier  on  Bankruptcy  (6th  Ed.)  p.  497. 

The  cause  is  remanded  to  the  court  below,  with  directions  to  modify 
the  order  in  accordance  with  the  views  above  expressed. 
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a56  Fed.  940.) 

UNITED  STATES  T.  SORUGGa  VANDERVOORT  &  BARNEY  DRY 

GOODS  CO. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    Novwnber  0,  1907.) 

No.  2,521  aJ93). 

1.  Customs  Duties— CLA88moATioN--SiLK  and  Wool  Goods. 

In  Tferlff  Act  July  24,  1897,  c.  11,  §  1,  Schedule  L,  par.  391,  30  Stat. 
187  [U.  S.  Comp.  St  1901,  p.  1070],  the  proviso  that  "all  manufacturers, 
of  which  wool  is  a  component  material,  shall  be  classified  and  assessed 
for  duty  as  manufactures  of  wool,"  is  not  limited  to  the  goods  contain- 
ing silk  which  are  the  subject  of  said  paragraph,  but  extends  to  all  silk 
and  wool  goods;  and  dress  goods  in  chief  value  of  silk,  but  in  part  of 
wool,  become  by  virtue  of  this  proviso  subject  to  the  duty  on  wool  goods, 
rather  than  that  on  silka 

2.  Statutes— Proviso— Extent  of  Scope. 

The  scope  of  a  proviso  is  to  be  determined  by  its  words  and  import, 
rather  than  by  its  connection  with  subdivision  of  the  statute ;  and  a  pro- 
viso contained  in  a  paragraph  of  a  tariff  act  may  be  construed  to  relate 
to  other  i>rovision8  also. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Missouri. 

For  decision  below,  see  147  Fed.  888,  in  which  the  Circuit  Court  af- 
firmed a  decision  of  the  Board  of  United  States  General  Appraisers, 
which  had  reversed  the  assessment  of  duty  by  the  surveyor  of  customs 
at  the  port  of  St.  Louis. 

Edward  P.  Johnson  (Henry  W.  Blodgett,  on  the  brief),  for  appel- 
lant. 
Everit  Brown  (Ralph  Pierson,  on  the  brief),  for  appellee. 

Before  VAN  DEVANTER  and  ADAMS,  Circuit  Judges,  and 
RINER,  District  Judge. 

ADAMS,  Circuit  Judge.  This  case  involves  the  correct  classifica- 
tion for  duty  under  Tariff  Act  July  24,  1897,  c.  11,  §  1,  30  Stat. 
151  [U.  S.  Comp.  St.  1901,  p.  1626],  of  certain  imported  merchandise 
consisting  of  woven  fabrics  in  the  piece ;  the  same  beine  women's  and 
childern's  dress  goods  composed  of  silk  and  wool.  The  question  is 
whether  the  merdiandise  comes  within  the  purview  of  paragraph  369 
of  ** Schedule  K,  Wool  and  Manufactures  of  Wool,"  or  paragraph 
387  of  "Schedule  L,  Silks  and  Silk  Goods."  The  collector  of  customs 
at  St.  Louis  classified  it  under  the  wool  schedule.  The  Board  of  Gen- 
eral Appraisers,  on  protest  filed  and  due  procedure  taken  by  the  im- 
porters, disapproved  of  that  classification,  and  held  that  the  goods 
should  be  classified  under  paragraph  387  of  the  silk  schedule.  An 
appeal  was  taken  to  the  court  below  from  the  decision  of  the  Board  of 
General  Appraisers.  It  affirmed  the  decision  of  the  Board,  and  or- 
dered the  collector  to  reliquidate  the  entry  accordingly.  From  that 
decision  an  appeal  was  prosecuted  to  this  court. 

Paragraph  369  imposes  upon  women's  and  children's  dress  goods 
and  other  goods  composed  wholly  or  in  part  of  wool  a  certain  duty. 
Paragraph  387  imposes  upon  woven  fabrics  in  the  piece  of  certain 
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designated  weight  and  containing  more  than  30  per  cent,  in  weight  of 
silk  a  certain  duty  less  in  the  aggregate  than  that  provided  for  in  para- 
graph 369.  The  important  and  distinguishing  feature  of  the  goods 
embraced  in  the  two  paragraphs  is  that  those  embraced  in  paragraph 
369  must  be  composed  in  part  at  least  of  wool,  while  those  embraced  in 
paragraph  387  must  be  composed  in  part  at  least  of  silk.  The  weight 
and  other  specific  features  of  the  goods  described  in  the  two  are  unim- 
portant for  our  present  purpose.  Paragraph  369  is  more  general  in 
its  description,  and  undoubtedly  covers  the  merchandise  in  question. 
Paragraph  387  is  more  specific  in  description,  but  not  so  much  so  as 
to  exclude  the  merchandise  in  question.  In  other  words,  the  importa- 
tion comes  well  within  the  narrow  and  more  specific  description  of  that 
paragraph.  A  large  part  of  the  argument  before  us  was  on  the  con- 
tention that  because  of  the  limitation  which  narrowed  the  classification 
in  paragraph  387,  and  because  the  importation  in  question  falls  within 
that  narrow  description,  it  should,  under  the  authority  of  Hartranft  v. 
Meyer,  135  U.  S.  237,  10  Sup.  Ct.  751,  34  L.  Ed.  110,  and  other  cases 
cited,  be  classified  for  duty  under  that  paragraph.  But  in  the  view  we 
take  of  other  provisions  of  the  act  our  conclusion  is  not  at  all  depend- 
ent upon  that  consideration. 

The  silk  schedule  is  embraced  within  paragraphs  384  to  391,  both 
inclusive,  of  the  act.  30  Stat.  185  et  seq.  It  includes  both  unman- 
ufactured and  manufactured  silk;  silk  in  the  process  of  conversion, 
from  raw  silk  to  singles,  trams,  organize,  sewing  silk,  twist,  floss  and 
silk  threads  or  yarns  of  every  kind,  and  silk  in  manufactured  fabrics 
of  different  weights  and  proportions.  Whatever  other  materials  may 
be  in  the  manufactures,  silk  must  be  a  component  part  of  each ;  and 
in  many  instances  it  is  the  component  material  of  diief  value.  Para- 
graph 391,  which  closes  the  schedule  so  far  as  the  enumeration  of  ar- 
ticles subject  to  duty  is  concerned,  is  in  the  following  words : 

"All  manufactures  of  silk,  or  of  which  silk  is  the  componeut  material  of 
chief  value,  including  such  as  have  India  rubber  as  a  component  material,  not 
specially  provided  for  in  this  act,  and  all  Jacquard  figured  goods  in  the  piece, 
made  on  looms,  of  which  silk  is  the  component  material  of  chief  value,  dyed 
in  the  yam,  and  containing  two  or  more  colors  in  the  filling,  fifty  per  centum 
ad  valorem ;  Provided,  that  all  manufactures,  of  which  wool  is  a  component 
material  shall  be  classified  and  assessed  for  duty  as  manufactures  of  wool.*' 

The  government  contends  that  the  proviso  just  quoted  is  deter- 
minative of  this  case ;  that  its  clear  intent  and  purpose  is  to  relegate 
every  manufacture  of  silk  of  which  wool  forms  a  component  material 
of  any  value  at  once  to  the  wool  schedule,  and  to  make  it  subject  to 
a  duty  imder  the  appropriate  paragraph  of  that  schedule.  The  im- 
porter, on  the  other  hand,  contends  that  the  proviso  in  question  is  lim- 
ited in  its  operation  to  section  391.  Which  of  these  contentions  is  cor- 
rect? The  answer  to  this  question  depends  upon  the  legislative  intent, 
as  manifested  by  the  whole  act.  The  proviso  in  question  in  the  lan- 
guage employed  is  broad  enough  to  fairly  cover  the  imported  articles 
in  question,  of  which  silk  and  wool  are  component  materials;  and 
Congress  is  presumed  to  intend  what  the  language  employed  fairly 
imports.    Brun  v.  Mann,  151  Fed.  145,  147,  80  C.  C.  A.  513. 

But  it  is  contended  that  it  relates  only  to  those  manufactures  refer- 
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red  to  in  the  paragraph  (391)  of  which  it  is  a  part,  and  has  no  relation 
to  manufactures  which  afford  the  subject-matter  of  some  of  the  other 
immediately  preceding  paragraphs  of  the  silk  schedule,  such  as  the 
woven  fabrics  in  the  piece,  the  handkerchiefs  or  mufflers,  etc.,  found  in 
387  and  388,  respectively.  We  cannot  agree  to  this  contention.  The 
proviso  is  found  at  the  end  of  the  silk  schedule,  after  an  enumeration 
of  many  manufactured  articles  composed  in  whole  or  in  part  of 
silk,  including  woven  fabrics  in  the  piece.  Congress  was  dealing  with 
manufactures  of  silk  generally.  Its  mind  was  dwelling  on  that  subject, 
and  we  have  no  doubt  that  the  word  "manufactures,"  employed  in 
the  proviso,  refers  to  any  and  all  manufactures  of  silk  specified  in 
the  schedule  then  under  consideration.  The  contention  that,  if  the 
proviso  is  given  operation  beyond  the  confines  of  the  particular  para- 
graph in  which  it  appears,  it  cannot  be  stopped  by  the  limits  of  the 
silk  schedule,  but  must  operate  throughout  the  entire  act  on  all  the 
schedules,  and  would  create  interminable  confusion,  is  not  sound  or 
persuasive.  See  cases  infra.  It  fails  to  regard  the  subject  on  which 
the  legislative  mind  was  dwelling.  General  language  is  often  em- 
ployed in  treating  of  a  given  subject,  and  in  its  interpretation  is  neces- 
sarily and  rationally  limited  to  that  subject. 

But  it  is  said  that  there  is  a  well-settled  rule  that  a  proviso  is  to  be 
construed  with  reference  to  the  immediately  preceding  parts  of  the 
clause  to  which  it  is  attached,  and  limits  only  the  passage  to  which  it 
is  appended.  We  do  not  think  there  is  any  mechanical  limitation  of 
that  kind.  Endlich,  in  his  work  on  the  Interpretation  of  Statutes,  in- 
voked by  counsel  for  the  importer  as  his  authority,  in  section  185  lays 
down  the  rule  that  a  reasonable  operation  must  be  given  to  the  proviso 
consistent  with  the  principal  object  of  the  act;  and  in  section  186  he 
says : 

"The  question  whether  a  proviso  ♦  ♦  ♦  restrains  or  operates  upon  the 
immediately  preceding  provisions  only  of  the  statute,  or  whether  it  must  be 
taken  to  extend  in  whole  or  in  part  to  all  the  preceding  matters  contained  in 
the  statute,  must  depend  ♦  ♦  ♦  upon  its  words  and  import  and  not  upon, 
the  division  into  sections  that  may  be  made  for  convenience  of  reference  in 
the  printed  copies  of  the  statute.** 

In  United  States  v.  Babbitt,  1  Black,  55,  61,  17  L.  Ed.  94,  the  Su- 
preme Court  had  under  consideration  a  proviso  to  an  act.  It  was  con- 
fronted with  the  same  argument  as  was  made  before  us.  It  was  an- 
swered thus: 

"We  are  of  the  opinion  that  the  proviso  referred  to  is  not  limited  in  its 
effect  to  the  section  where  it  is  found,  but  that  it  was  affirmed  by  Congress 
as  an  independent  proposition,  and  applies  Mke  to  all  officers  in  this  class." 

The  conclusion  that  the  proviso  was  intended  to  operate  upon  the 
whole  silk  schedule  is  in  harmony  with  and  in  execution  of  the  gen- 
eral legislative  intent  disclosed  in  the  wool  schedule,  namely,  that  all 
imported  articles  containing  any  part  of  wool  should  be  taxed  in  a 
certain  way.  To  avoid  the  possibility  of  silk  articles  containing  some 
part  of  wool  being  taxed  under  the  silk  schedule,  instead  of  under 
the  general  wool  schedule,  the  proviso,  in  our  opinion,  was  enacted. 
District  (and  later  Circuit)  Judge  Coxe,  in  Arnold  v.  United  States 
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(C.  C.)  113  Fed.  1004,  had  under  consideration  a  similar  proviso  in 
the  silk  schedule  of  the  customs  act  of  1890  (26  Stat.  567),  and 
leached  the  conclusion  which  we  now  reach.  The  cases  of  United 
States  V.  Slazenger  (C.  C.)  113  Fed.  524,  and  United  States  v.  Walsh 
(C.  C.  A.)  154  Fed.  770/  recently  dedded,  which  are  relied  on  by  the 
importer's  counsel,  are,  in  our  opinion,  not  in  conflict  with  the  con- 
clusion we  have  reached,  but  rather  in  full  harmony  with  it.  Dis- 
trict (and  later  Circuit)  Judge  Townsend  in  the  first-mentioned  case 
had  under  consideration  the  proper  classification  of  tennis  balls  made 
of  wool  and  rubber,  of  which  silk  did  not  constitute  a  component  ma- 
terial. He  held  that  the  proviso  in  question  did  not  extend  to  such 
a  manufacture.  The  question  there  in  judgment  was  whether  the  pro- 
viso was  so  independent  of  all  the  provisions  of  the  silk  schedule  as 
to  apply  to  any  and  all  manufactures  of  which  wool  was  a  component 
material  whether  they  contain  silk  or  not.  He  held  it  was  not.  The 
Walsh  Case  raised  the  same  question.  Putnam,  Circuit  Judge,  in  de- 
livering the  opinion  of  the  Circuit  Court  of  Appeals  said : 

**Tbi8  ease  turns  on  the  construction  of  the  proviso  which  concludes  para- 
graph 891  of  the  customs  act  of  1897.  ♦  ♦  ♦  The  United  States  maintain- 
ed that  this  paragraph  is  to  be  construed  to  cover  all  manufactures  of  which 
wool  is  a  component  material  to  the  same  extent  as  though  the  paragraph  was 
a  separate  section  of  the  act  in  question,  and  disconnected  from  the  position 
which  it  occupies  in  'Schedule  L,  Siliss  and  Sillc  Gooda*  •  •  •  A  full  state- 
ment of  the  circumstances  is  found  in  the  opinion  of  the  learned  Judge  of  the 
Circuit  CJourt,  to  which  we  refer  for  any  additional  information  required,  and 
in  which  we  concur." 

The  imported  merchandise  there  in  judgment  was  classified  under 
"Schedule  J,  Flax,  Hemp,  Jute  and  Manufactures  of."  It  contained 
no  silk,  and,  of  course,  had  no  place  in  "Schedule  L,  Silks  and  Silk 
Goods,"  and  the  Circuit  Court  of  Appeals  held  that  the  proviso  was  not 
such  an  independent  section  as  to  cover  any  manufactures  whether 
containing  silk  or  not,  but  that  it  must  be  read  as  a  proviso  to  the  silk 
schedule  only.  Judge  Lowell,  who  presided  at  the  trial  in  the  Circuit 
Court,  held  that  the  proviso  relates  only  to  goods  composed  of  wool 
and  silk,  and  does  not  require  that  fabrics  in  chief  value  of  flax  should 
be  removed  from  their  appropriate  schedule,  and,  because  of  the  pro- 
viso, be  made  dutiable  under  the  wool  schedule,  merely  because  they 
were  composed  in  part  of  wool.    He  said: 

••Whatever  interpretation  be  given  to  the  proviso  of  paragraph  891,  I  can- 
not think  that  it  was  intended  to  control  the  language  of  all  the  other  para- 
graphs of  the  tariff  act,  and  to  make  many  of  them  nugatory,  as  is  contended 
by  the  government  Probably  the  proviso  will  be  construed  best  in  accord- 
ance with  the  intention  of  Congress  if  it  be  limited  to  fabrics  part  of  silk  and 
part  of  wool.    T.  D.  27,921." 

Judge  Putnam,  after  expressing  his  concurrence  in  Judge  Lowell's 
opinion,  said : 

"In  view  of  the  sweeping  results  explained  by  the  learned  Judge  of  the 
Circuit  Court  which  would  follow  from  not  applying  the  general  rule  to  the 
present  case,  we  must  hold  that  it  does  apply,  and  that  the  words  'all  manu- 
factures,' found  in  the  proviso,  should  be  held  to  be  only  a  repetition  of  the 
same  words  with  which  the  paragraph  begins,  and  as  having  absolute  relation 
thereto." 
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These  opinions,  instead  of  making  against  the  contention  of  the 
government  in  this  case,  make  strongly  for  it.  We  fully  agree  with 
them.  The  words  "all  manufactures,"  in  the  proviso,  mean  all  manu- 
factures of  silk  embraced  within  the  silk  schedule  of  which  wool  is  a 
component  material. 

The  Circuit  Court  erred  in  affirming  the  decision  oi  the  Board  of 
General  Appraisers.  It  should  have  classified  the  merchandise  in  ques- 
tion as  "manufactures  of  wool,"  as  was  done  by  the  .collector  of  cus- 
toms. 

The  decree  of  the  Circuit  Court  is  reversed,  and  the  cause  remanded, 
with  directions  to  proceed  in  accordance  with  this  opinion. 


(1^  F^d  944) 

ALPENA  PORTT^AND  CEMENT  CO.  y.  BACKUS. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    November  8,  1007.) 

No.  2,515. 

1.  Sales— CoNSTBUcnoN  of  Contract  for  Future  Dflivebt— Right  of  Re- 

scission FOE  Breach. 

Defendant  sold  and  agreed  to  deliver  to  plaintiff  100,000  barrels  of 
cement,  and  plaintiff  to  receive  and  pay  for  the  same.  One-half  was  to 
be  delivered  the  first  year,  and  the  remainder  the  following  year,  at  ei- 
ther one  of  two  ports  on  Lake  Superior,  at  plaintiff's  option.  The  cootract 
contained  the  following  provision:  ''Shipments  to  be  made  [by  defend- 
ant] after  navigation  opens  and  continue  throughout  the  season  In  5.000 
to  10,000  barrel  lots  as  required  by  said  second  party  [plalntlfT] ;  shipments 
to  be  made  on  or  before  October  15th  of  each  year.  Said  second  party 
shall  give  30  days*  notice  of  shipments  to  be  made,  in  advance."*  Held, 
that  such  provision  contemplated  shipments  by  water  In  5,000  to  10,U00 
barrel  lots  throughout  the  season;  that  the  provision  for  notice  was  for 
the  benefit  of  both  parties,  and  required  plaintiff  to  give  30  days'  notice 
In  advance  of  each  of  such  shipments,  especially  In  view  of  another  pro- 
vision for  tests  of  the  cement  requiring  28  days*  time,  and  the  taking  of 
samples  for  such  tests  at  the  factory  "approximately  on  the  date  that  no- 
tice of  shipment  is  given'* ;  that  the  failure  of  plaintiff  to  order  and  give 
such  notices  covering  the  quantity  deliverable  the  first  season  at  least  30 
days  before  October  15th  was  equivalent  to  a  failure  to  take  and  receive, 
and  Justified  defendant  in  rescinding  the  contract 

2.  Same— Waiver  of  Breach. 

Defendant  was  not  estopped  to  rescind  because  of  letters,  written  after 
plaintiff's  default,  expressing  a  desire  for  performance  during  the  follow- 
ing season,  where  plaintiff  did  not  accede,  but  insisted  on  immediate  fur- 
ther shipments  without  the  notice  to  which  defendant  was  entitled. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Minnesota. 

Joseph  H.  Cobb  (James  D.  Shearer  and  Martin  Monaghan,  on  the 
brief),  for  plaintiff  in  error. 

C.  J.  Rockwood  (Harris  Richardson  and  Harold  C.  Kerr,  on  the 
brief),  for  defendant  in  error. 

Before  SANBORN  and  HOOK,  Circuit  Judges,  and  PHILIPS, 
District  Judge. 

HOOK,  Circuit  Judge.  Backus  sued  the  cement  company  to  re- 
cover damages  for  breach  of  contract  in  failing  to  deliver  cement  it 
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had  sold  him.  He  recovered  judgment.  The  case  turned  upon  the 
construction  of  the  writing  which  fixed  the  relations  of  the  parties, 
and  the  company  claims  that  the  trial  court  erred  in  that  particular. 
By  a  written  contract  made  in  January,  1905,  the  company  which  was 
engaged  in  manufacturing  cement  at  Alpena,  Mich.,  sold  and  agreed 
to  deliver  100,000  barrels  of  its  product,  and  Backus  purchased  and 
agreed  to  receive  and  pay  for  the  same.  It  was  provided  that  one-half 
of  the  nimiber  of  barrels  of  cement  should  be  delivered  in  1905,  and 
the  other  half  in  1906,  and  that  the  deliveries  should  be  made  at  either 
Duluth,  Minn.,  or  Port  Arthur,  Ontario,  at  the  option  of  Badcus.  The 
contract  contained  this  provision : 

"Shipments  to  be  made  [by  the  company]  after  navigation  opens  and  con- 
tinue througboUt  the  season  in  5,000  to  10,000  barrel  lots  as  required  by  said 
second  party  [Backus];  shipments  to  be  made  on  or  before  October  15th  of 
each  year.  Said  second  party  shall  give  SO  days'  notice  of  shipments  to  be 
made,  in  advance.*' 

In  the  latter  part  of  July,  1905,  5,000  barrels  were  ordered  and  duly 
delivered ;  and  at  the  request  of  Backus  and  with  consent  of  the  com- 
pany the  delivery  of  25,000  barrels  was  postponed  from  1905  to  the 
season  of  1906.  This  left  20,000  barrels  to  be  delivered  in  1905  and 
75,000  barrels  in  the  following  year.  In  June  and  July,  1905,  the  com- 
pany wrote  Backus  for  orders  for  shipment  of  partial  lots,  assuming 
the  contract  was  to  be  filled  in  installments,  and  stating  that  it  was 
hampered  as  to  storage  capacity  and  was  being  pressed  by  boats  in 
which  transportation  had  been  engaged.  Backus,  without  denying  the 
correctness  of  the  assumption,  gave  reasons  connected  with  his  busi- 
ness for  failing  to  give  the  orders.  Backus  gave  no  orders  for  ship- 
ment, excepting  as  mentioned,  until  September  26,  1905,  when  he  or- 
dered 5,000  barrels  to  be  shipped  to  Duluth,  one  of  the  points  named 
in  the  contract.  The  company  refused  to  ship,  claiming  Backus  had 
delayed  too  long — that  it  was  entitled  to  30  days'  notice  in  advance, 
which  could  not  then  be  given  before  October  15th,  the  close  of  the 
season  for  shipment.  In  November,  1905,  the  company  notified  Backus 
it  had  declared  the  contract  forfeited  for  the  reason  that  he  had  com- 
mitted a  breach  of  it  and  that  it  would  make  no  more  deliveries. 
Shortly  afterwards  Backus  brought  the  action.  There  was  much  cor- 
respondence between  the  parties,  but  all  the  facts  material  to  our  in- 
quiry have  been  stated.  We  may  add,  however,  that  a  letter  from 
Backus,  dated  September  14,  1905,  is  not  regarded  as  containing  a  di- 
rection for  shipment  under  the  contract. 

Did  the  contract  contemplate  fulfillment  by  continuous  shipments 
throughout  the  season  of  5,000  to  10,000  barrel  lots,  and  that  Backus 
should  give  30  days'  notice  in  advance  of  each  shipment  ordered?  If 
so.  Backus  was  in  default  in  September  when  he  pressed  the  company 
for  delivery.  On  the  other  hand,  was  the  provision  for  shipments  in 
the  lots  specified  for  the  benefit  and  convenience  of  Backus  alone,  and 
was  the  company  obligated  to  ship  on  October  15th,  without  previous 
notice,  all  of  the  1905  cement  not  previously  sent  on  orders  from 
Backus?  If  so,  Backus  was  not  in  default.  The  trial  court  adopted 
the  latter  view,  and  so  instructed  the  jury  that,  after  disposing  of  an- 
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Other  question  not  necessary  to  mention,  nothing  was  left  them  but 
the  assessment  of  damages.  The  court  held  that  the  words  "in  ad- 
vance," at  the  end  of  the  above  excerpt  from  the  contract,  applied  to 
the  shipments  and  not  to  the  notice,  and  as  so  construed  it  provided 
that  30  days'  notice  should  be  given  of  advance  shipments  required; 
that  is  to  say,  only  such  shipments  as  were  ordered  to  be  made  prior 
to  October  15th. 

It  was  contemplated  that  the  company  should  make  shipments  by 
water,  and  the  period  therefor  was  limited  from  the  opening  of  nav- 
igation to  the  16th  of  October.  It  could  not  have  been  required  to 
ship  earlier  or  later  than  the  time  mentioned.  Two  places  of  delivery 
were  specified,  the  option  of  selection  being  with  Backus ;  but  he  could 
not  require  delivery  elsewhere.  It  was  provided  that  shipments  were 
to  be  made,  after  navigation  opened  and  to  continue  throughout  the 
season,  in  6,000  to  10,000  barrel  lots  as  required  by  Backus.  There  is 
reason  for  saying  that  the  option  of  Backus  in  this  respect  was  as  to 
the  size  of  the  shipments  within  the  limits  specified,  and  perhaps,  also, 
as  to  just  when  they  should  be  made,  but  not  whether  there  should  be 
shipments  at  all  before  the  end  of  the  season.  Otherwise,  why  should 
it  have  been  provided  that  the  shipments  were  to  continue  throughout 
the  season?  If  Backus  alone  had  control  of  the  matter  of  time,  he 
could  have  required  continuous  shipments  without  definite  provision 
to  that  effect  in  the  contract.  Backus  was  required  to  "give  30  days' 
notice  of  shipments  to  be  made,  in  advance."  It  can  as  well  be  said 
that  the  notice  was  to  be  in  advance  of  shipments  required  as  that  it 
applied  only  to  advance  shipments.  We  do  not  think  the  structure  of 
the  sentence  makes  the  latter  construction  preferable.  It  is  said  that 
"in  advance"  would  be  unnecessary  to  the  notice  as  it  would  be  im- 
plied— ^that  30  days'  notice  means  30  days'  notice  in  advance.  It  is 
common  practice,  however,  in  drafting  instruments  providing  for  no- 
tice, to  say  that  it  shall  be  given  before  or  prior  to  or  in  advance  of  the 
day  or  happening  to  which  it  relates.  It  is  certaih  that  some  sort  of 
notice  by  Backus  was  always  and  in  every  event  necessary ;  otherwise, 
the  company  would  not  know  whether  to  ship  to  Dulutfi  or  to  Port 
Arthur.  The  warehousing  of  such  a  large  quantity  of  cement  at  the 
factory  after  it  was  manufactured  and  the  securing  of  space  in  vessels 
for  water  carriage  furnish  substantial  arguments  that  the  provision  for 
shipments  from  time  to  time  during  the  season  and  notice  was  in  part 
at  least  for  the  benefit  of  the  company. 

But  there  are  other  provisions  which  we  think  make  the  construc- 
tion altogether  dear.  It  was  provided  in  the  contract  that  the  cement 
should  "bear  the  test  and  specifications  according  to  the  specifications 
hereto  attached,"  and  it  was  provided  in  the  specifications  attached 
that  the  cement  should  be  sampled  for  test  at  llie  factory  "approxi- 
mately on  the  date  that  notice  of  shipment  is  given"  by  Backus.  The 
sampling  for  a  test  was  not  the  test  itself.  The  sampling  was  but  a 
preliminary  step.  The  test  came  afterwards.  The  samples  were  to  be 
tested  either  at  the  laboratory  of  the  company,  or  at  the  office  of 
Backus'  engineer  in  New  York  City,  or  elsewhere,  as  he  might  elect. 
To  test  the  soundness  of  the  cement,  and  to  determine  whether  it  would 
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show  distortion  or  cracks  in  use,  it  was  specified  that  a  pat  of  neat  ce- 
ment mixed  with  water  should  be  allowed  to  set  and  then  be  placed  in 
fresh  water  for  28  days.  It  appeared  from  the  evidence  that  different 
lots  of  cement  manufactured  by  a  single  concern  were  not  always  of 
uniform,  unvarying  quality.  After  being  ground,  the  cement  had  to  be 
cured  and  ripened  to  fit  it  for  the  market,  and  weather  conditions  had 
an  effect  upon  the  duration  of  that  process.  It  was  important  to  the 
company  that  the  quality  of  the  cement,  which  was  required  to  be  of 
a  fixed  standard,  should  be  determined  before  it  was  shipped  to  distant 
points ;  otherwise,  it  might  be  rejected  there  and  left  upon  its  hands. 
So  it  was  provided  that  the  cement  should  be  sampled,  approximately 
on  the  day  that  notice  of  shipment  was  given,  and  this,  being  30  days 
in  advance,  opportunity  was  given  for  the  tests  required.  That  in  the 
course  of  performance  of  the  contract  Backus  might  waive  the  tests 
does  not  affect  the  relevance  of  these  provisions  to  the  construction  of 
the  language  employed.  Notice  in  advance  was  of  benefit  to  the  com- 
pany, and  it  was  indispensable  to  compliance  with  positive  require- 
ments of  the  contract.  We  think  that  the  company  was  entitled  to  30 
days'  notice  in  advance  of  every  shipment  ordered.'  This  was  the  posi- 
tion it  consistently  maintained  in  its  correspondence,  and  it  was  not 
until  September  that  Backus  took  exception  to  it.  When  he  did  so,  it 
appeared  from  his  letter  that  the  market  for  cement  had  stiffened. 

A  failure  to  order  and  give  notice  as  required  by  the  contract  was 
equivalent  to  a  failure  to  take  and  receive.  The  contract  was  a  sale 
and  purchase  of  100,000  barrels  of  cement.  It  was  not  divisible  into 
separate  contracts  for  lots  of  5,000  to  10,000  barrels  each,  or  for  25,000 
barrels  in  1905  and  75,000  in  1906.  The  failure  of  Backus  to  take  and 
receive  20,000  barrels  in  1905  in  the  manner  and  during  the  time  pre- 
scribed by  the  contract  set  the  company  free,  and  it  seasonably  asserted 
its  right. 

In  Norrington  v.  Wright,  115  U.  S.  188,  6  Sup.  Ct.  12,  29  L.  Ed. 
366,  a  contract  was  made  for  the  sale  and  delivery  at  Philadelphia  of 
6,000  tons  of  iron  rails  to  be  shipped  from  European  ports  at  the  rate 
of  "about  1,000  tons"  per  month,  beginning  February;  shipments  to 
be  completed  not  later  than  July.  The  seller  shipped  400  tons  in  Feb- 
ruary and  885  tons  in  March,  when  about  the  time  of  the  receipt  of  the 
March  shipments  the  purchaser  rescinded  the  contract  for  failure  to  de- 
liver in  the  quantity  contracted  for.  The  court,  after  observing  that 
time  is  of  essence  in  the  contracts  of  merchants,  held  that : 

"A  statement  descriptive  of  the  subject-matter,  or  of  some  material  incident, 
such  as  tbe  time  or  place  of  shipment,  is  ordinarily  to  be  regarded  as  a  war- 
ranty, in  the  sense  in  which  that  term  is  used  in  insurance  and  maritime 
law ;  that  is  to  say,  a  condition  precedent,  upon  the  failure  or  nonperformance 
of  which  the  party  aggrieved  may  repudiate  the  whole  contract" 

It  was  also  said : 

•The  plaintiff,  histead  of  shipping  about  1,000  tons  in  February  and  about 
1«000  tons  in  March,  as  stipulated  in  contract,  shipped  only  400  tons  in  Feb- 
ruary and  885  tons  in  March.  His  failure  to  fulfill  the  contract  on  his  part 
in  reject  of  these  first  two  installments  Justified  the  defendants  in  rescind- 
ing the  whole  contract,  provided  they  distinctly  and  seasonably  asserted  the 
right  of  rescission." 
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See,  also,  Cleveland  Rolling  Mills  v.  Rhodes,  121  U.  S.  255,  7  Sup. 
Ct.  882,  30  L.  Ed.  920. 

In  Hoare  v.  Rennie,  6  H.  &  N.  19,  a  leading  case,  cited  with  ap- 
proval in  Norrington  v.  Wright,  there  was  a  contract  whereby  plain- 
tiffs sold  to  dafendants  for  delivery  in  London  6,660  tons  of  iron  to 
be  shipped  from  Sweden  in  the  months  of  June,  July,  August,  and  Sep- 
tember in  about  equal  portions  each  month.  In  June  plaintiffs  shipped 
but  a  small  quantity,  and  the  defendants  refused  to  receive  the  same, 
and  also  gave  notice  that  they  refused  to  receive  the  residue  of  the  iron. 
It  was  held  that  the  plaintiffs  could  not  recover. 

In  Honck  v.  Muller,  7  Q.  B.  D.  92,  there  was  a  contract  for  the  sale 
of  2,000  tons  of  pig  iron  to  be  delivered  "in  November,  or  equally 
over  November,  December,  and  January  next."  The  purchaser  failed 
to  take  any  iron  in  November,  but  demanded  delivery  of  one-third  in 
December  and  one-third  in  January.  It  was  held  that  the  seller  was 
justified  in  rescinding  the  contract.  This  case  is  also  cited  with  ap- 
proval in  Norrington  v.  Wright,  while  Mersey  Co.  v.  Naylor,  9  App. 
Cas.  434,  decided  by  the  House  of  Lords  was  distinguished.  This 
latter  case  and  those  following  its  doctrine  are  relied  on  by  counsel  for 
Backus  in  the  case  at  bar.  The  rule  of  Norrington  v.  Wright  has  been 
applied  many  times  by  our  courts,  national  and  state. 

It  is  contended  that  by  expressions  in  letters  commencing  with  one 
written  September  18,  1905,  the  company  waived  the  right  to  declare 
the  contract  at  an  end.  It  does  appear  that  at  first  the  company  was 
averse  to  canceling  the  contract,  meaning  in  its  entirety,  especially  in 
view  of  the  basis  of  cancellation  demanded  by  Backus  a  few  days 
previous.  Shortly  afterwards  it  expressed  a  desire  to  keep  the  con- 
tract alive  for  the  deliveries  of  1906;  but  Backus,  who  had  already 
defaulted,  did  not  accept  or  act  upon  the  suggestion.  Then  was  the 
time  for  adjustment ;  but  his  position  was  wholly  antagonistic.  He  in- 
sisted upon  immediate  further  shipments,  without  the  notice  upon 
which  alone  the  company  was  called  upon  to  make  them,  and  threat- 
ened to  buy  in  the  open  market  for  its  account.  While  he  was  in  that 
attitude  the  company  asserted  its  right  to  full  rescission.  It  had  not 
precluded  itself  from  doing  so. 

The  judgment  is  reversed,  and  the  cause  remanded  for  a  new  trial. 


(156  Fed.  948.) 

LEE  v.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    November  5,  1907.) 

No.  1,306. 

1.  Criminal  Law— Plea  op  Misnomer— Time  fob  Filing. 

A  defendant  cannot  Interpose  a  plea  of  misnomer  after  haying  chal- 
lenged the  sufficiency  of  the  Indictment  by  a  motion  to  quash. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  voL  14,  Criminal  Law,  § 
643.] 

2.  Same— Waiveb  of  Objections. 

Objection  to  the  overruling  or  striking  out  of  a  plea  of  misnomer  is 
waived  by  the  subsequent  filing  of  a  demurrer  to  the  indictment. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  14,  Criminal  Law,  % 
644;  vol.  27,  Indictment  and  Information,  §  634.] 
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8.  Indictment— DUPL101TY--P08T  Office  —  Mahjnq  Unmailable  Matter — 
Sufficiency  of  Indictment. 

An  indictment  under  Rev.  St  §  38d3,  as  amended  by  Act  Sept.  20, 
1888,  c.  1039,  S  2,  25  Stat  496  [U.  S.  CJomp.  St  1901,  p.  2658],  charging 
the  defendant  with  haying  mailed  a  letter  giving  information  where  and 
how,  and  of  whom  and  by  what  means,  articles  and  things  designed  and 
intended  "for  the  prevention  of  conception  and  for  the  procuring  of 
abortion"  might  be  obtained,  does  not  charge  two  offenses. 

[Ed.  Note. — Nonmailable  matter,  see  note  to  Timmons  v.  United  States, 
30  a  O.  A.  79.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Northern 
District  of  California. 

Louis  P.  Boardman  and  Wm.  H.  H.  Hart,  for  plaintiff  in  error. 
Robt  T.  Devlin,  U.  S.  Atty.,  and  Benj.  L.  McKinley,  Asst.  U.  S. 
Atty. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  HUNT,  District 
Judge. 

ROSS,  Circuit  Judge.  The  indictment  in  this  case  was  against  "B. 
Brooks  Lee,  alias  R.  Brooke  Sterling,  whose  true  name  is  to  the  erand 
jurors  aforesaid  unknown."  It  charged  that  person  with  willfully, 
knowingly,  and  feloniously  depositing  at  a  certain  stated  time  in  the 
post  office  at  San  Francisco,  for  mailing  and  delivery,  a  certain  letter 
inclosed  in  a  sealed  envelope,  upon  which  the  postage  was  prepaid, 
addressed  to  Miss  Jennie  Meredith,  Goshen,  Ind.,  R.  R.  8,  which  letter 
was  in  these  words  and  figures : 

"Telephone  South  946.  Office  Hours:  10  a.  m.  to  12  m.,  2  to  5  and  7  to  8 
p.  m.  R.  Brooke  Sterling,  M.  D.,  Specialist  for  the  Diseases  of  Women, 
1140  Market  Street 

"San  Francisco,  Jan.  9th,  1905. 
"Jennie  Meredith,  R  R.  8,  Goshen,  Ind. — Dear  Miss:    In  answer  to  yours 
of  the  2d  inst.  will  say  that  upon  receipt  of  ten  ($10.00)  dollars  from  you 
I  will  send  per  express  necessary  treatment  with  full  Instructions. 

"Respectfully,  R.  Brooke  Sterling,  M.  D.,  per  L." 

The  indictment  further  charged  that  the  letter  so  deposited  "then 
and -there  gave  information  where  and  how,  and  of  whom,  and  by 
what  means,  divers  articles  and  things  designed  and  intended  for  the 
prevention  of  conception  and  for  the  procuring  of  abortion  might  be 
obtained,"  contrary  to  the  provisions  of  section  3893  of  the  Revised 
Statutes,  as  amended  by  Act  Cong.  Sept.  26,  1888,  c  1039,  §  2,  25 
Stat  496  [U.  S.  Comp.  St.  1901,  p.  2658].  On  the  1st  day  of  April 
succeeding  the  finding  of  the  indictment  a  motion  to  quash  it  on  vari- 
ous grounds  was  filed  in  the  court  below,  entitled,  "The  United  States 
of  America,  Plaintiff,  v.  B.  Brooks  Lee,  Defendant,"  the  opening 
clause  of  which  motion  is  as  follows : 

"Now  comes  the  defendant  above  named,  by  Louis  P.  Boardman,  his  attor- 
ney, and  objects  to  the  indictment  in  the  above-entitled  action,  and  moves  the 
court  to  quash,  set  aside,  and  dismiss  said  indictment,  upon  the  following 
grounds" 

— and  specifying  various  grounds,  among  others,  that  the  indictment 
charges'  two  offenses  in  one  count.    The  motion  to  quash  was  over- 
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ruled  by  the  court,  after  which,  to  wit,  on  the  19th  day  of  April,  18 
days  after  the  motion  was  made,  the  defendant  filed  what  he  denom- 
inated a  "Plea  of  Misnomer,"  and  which  is  as  follows : 

"Benjamin  Brooks  Lee,  who  Is  indicted  by  the  name  of  B.  Brooks  Lee,  alias 
*R.  Brooke  Sterling,'  in  his  own  proper  person  now  comes  into  court,  and,  hay- 
ing heard  the  said  Indictment  read,  says  that  he  was  named  by  the  name  of 
Benjamin  Brooks  Lee,  to  wit,  at  the  city  of  Columbia,  in  the  state  of  South 
Carolina,  and  by  the  Christian  name  of  Benjamin  Brooks,  and  has  also,  since 
his  naming,  been  called  and  known  by  the  name  of  B^amin  Brooks  Lee; 
without  this,  that  he,  the  said  Benjamin  Brooks  Lee,  is  not  now,  nor  at  any 
time  hitherto,  has  been  called  or  known  by  the  Christian  name  of  B.  Brooks, 
or  by  the  said  alias  name  of  *R.  Brooke  Sterling,*  as  by  the  said  indictment  is 
alleged,  and  that  this,  the  said  Benjamin  Brooks  Lee  is  ready  to  verify. 
Wherefore,  he  prays  judgment  of  the  said  indictment  and  that  the  same  may 
be  quashed,  and  that  he  be  permitted  to  go  hence  without  day." 

On  motion  of  the  government's  attorney  this  plea  was  stricken  from 
the  files,  but  after  a  demurrer  thereto  interposed  by  the  government 
had  been  overruled.  Subsequent  to  the  striking  out  of  the  plea  the 
plaintiff  in  error  interposed  a  demurrer  to  the  indictment,  and  sub- 
stantially on  the  same  grounds  that  were  stated  in  his  motion  to  quash, 
which  demurrer  was  also  overruled  by  the  court.  The  plea  was  prop- 
erly stricken  out,  first,  because,  after  having  challenged  the  sufficiency 
of  the  indictment  by  a  motion  to  quash  it,  it  was  too  late  for  the  de- 
fendant to  interpose  a  plea  of  misnomer.  Grimes  v.  State,  105  Ala.  86, 
17  South.  184;  State  v.  Winstrand,  37  Iowa,  110;  Ellis  v.  State,  25 
Fla.  702,  6  South.  768.  In  the  next  place,  the  defendant  by  subse- 
quently filing  his  demurrer  to  the  indictment  waived  his  plea  of  mis- 
nomer. Haley  v.  State,  63  Ala.  89.  Lastly,  the  plea  interposed  shows 
upon  its  face  that  it  was  not  in  substance  and  legal  eflfect  a  plea  of 
misnomer. 

Upon  the  merits  of  the  case  but  little  need  be  said.  The  indictment 
does  not  charge  two  offenses.  The  charge  relates  to  but  a  single  letter, 
alleged  to  have  contained  prohibited  matter  and  to  have  been  deposited 
by  the  plaintiff  in  error  in  the  mail  for  transmission  therein.  We 
cannot  at  all  agree  with  counsel  for  the  plaintiff  in  error  that  tfie  let- 
ter counted  on  by  the  government  was  innocent  on  its  face.  On  the 
contrary,  the  plain  inference  to  be  drawn  from  its  wording  and  cap- 
tion was  that  charged  in  the  indictment 

The  judgment  is  affirmed. 


Digitized  by 


Google 


STEWART  V.  BOARD  OF  TRUSTEES.  451 

(156  Fed.  773.) 

STEWART  y.  BOARD  OF  TRUSTEES  OF  PARK  COLLEGE  et  aL* 

(Circuit  Court  of  Appeals,  Eighth  Circuit.    October  14,  1907.) 

No.  2,490. 

Judgment— Conclusiveness  op  Adjudication— Matters  Concluded. 

A  final  decree  of  a  state  court  in  a  suit  brought  for  the  cancellation 
of  a  mortgage  and  foreclosure  deed  on  condition  of  paying  the  mortgage 
debt  with  interest  and  costs,  eveiD  though  on  demurrer,  is  a  bar  to  a  sub- 
sequent suit  in  a  federal  court  for  the  same  purpose  against  the  same  de- 
fendants or  their  privies;  the  grounds  relied  upon  in  the  pleading  being 
the  same  in  both  acticms. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig.  vol.  30,  Judgment,  §§  987- 
993,  1513. 

Conclusiveness  as  between  federal  and  state  courts,  see  notes  to  Kansas 
City  Ft  S.  &  M.  R  Co.  v.  Morgan,  21  C.  O.  A.  478;  Union  &  Planters' 
Bank  v.  City  of  Memphis,  49  C.  C.  A.  468.] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Kansas. 

C.  H.  Nearing  (Amos  Townsend,  on  the  brief),  for  appellant. 
H.  L.  Alden,  for  appellee  Cemetery  Association. 
Robert  E.  Morris  (J.  E.  McFadden,  on  the  brief),  for  appellee  Board 
of  Trustees  of  Park  College. 

Before  SANBORN,  HOOK,  and  ADAMS,  Circuit  Judges. 

ADAMS,  Circuit  Judge.  This  was  a  suit  to  remove  a  cloud  from 
Stewart's  title  to  land  in  Wyandotte  county,  Kan.,  claimed  to  have 
been  caused  by  a  sale  under  a  decree  of  foreclosure  of  a  mortgage 
which  he  had  executed  to  secure  a  loan  made  to  him  by  the  defendant 
college. 

The  college  was  a  corporation  of  Missouri  organized  for  educa- 
tional purposes.  Having  money  for  investment,  it  loaned  $20,000 
to  Stewart,  and  took  as  security  for  the  payment  of  a  note  represent- 
ing the  loan  the  mortgage  in  question.  Stewart  failed  to  pay  the 
note  at  its  maturity  and  suit  was  instituted  by  the  college  in  the  dis- 
trict court  of  Wyandotte  county,  Kan.,  to  foreclose  the  mortgage. 
Stewart  duly  appeared  to  the  action  and  filed  his  answer,  consisting 
of  a  general  denial  and  plea  of  payment.  In  due  course,  October, 
1900,  a  decree  of  foreclosure  followed,  the  land  was  duly  advertised 
and  sold,  and  the  college  became  the  purchaser.  In  June,  1902,  aft- 
er the  expiration  of  the  time  within  which  the  mortgagor  might  re- 
deem under  the  Kansas  statutes,  a  deed  was  duly  executed  convey- 
ing the  land  to  the  college.  In  August,  1902,  Stewart  instituted  suit 
in  the  same  court  against  the  defendant  college.  In  his  petition  he 
set  up  the  facts  just  recited,  and  further  alleged  that  defendant  was 
a  foreign  corporation  organized  as  an  educational  institution  under 
the  laws  of  Missouri,  and  as  such  had  no  power  to  loan  money  in 
Kansas  or  take  real  estate  mortgage  as  security  for  its  payment ;  that 
it  had  not  complied  with  certain  statutory  provisions  to  entitle  it  to 
do  business  in  Kansas;  and  that  it  misled  and  deceived  him,  and 
thereby  prevented  him  from  exercising  his  statutory  right  to  redeem 
the  land  from  the  foreclosure  sale  within  the  time  permitted  by  law. 

•Rehearing  denied  December  28,   1907. 
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His  prayer  was  that  defendant  be  required  to  reconvey  the  land  to 
him  upon  his  paying  the  principal  and  interest  of  the  original  loan 
and  the  costs  and  taxes  paid  by  it.  He  also  prayed  for  general  re- 
lief. The  defendant  duly  appeared  and  filed  demurrer  to  the  bill 
for  want  of  equity.  The  demurrer  was  sustained  and  final  decree 
rendered  in  its  favor.  From  that  judgment  an  appeal  was  duly  prose- 
cuted to  the  Supreme  Court  of  Kansas,  where,  in  February,  1904, 
the  decree  was  in  all  things  affirmed.  Upon  the  coming  down  of  the 
mandate  of  affirmance  Stewart  filed  a  motion  for  leave  to  file  an 
amended  petition.  This  was  denied,  defendant's  motion  for  judg- 
ment in  accordance  with  the  mandate  was  sustained,  and  judgment 
was  accordingly  entered.  From  this  order  denying  him  the  right  to 
file  the  amended  petition  Stewart  again  appealed  to  the  Supreme  Court, 
where  in  May,  1905,  the  action  of  the  district  court  was  again  affirmed. 

The  bill  in  the  present  suit  instituted  in  January,  1906,  discloses  the 
facts  recited  in  the  former  suits,  and  charges  misconduct  on  the  part 
of  the  board  of  trustees  of  the  college  which  misled  Stewart  to  his 
injury  in  the  matter  of  redeeming  from  the  foreclosure  sale,  want 
of  corporate  power  in  the  college  to  acquire  or  hold  proper^,  and 
failure  on  the  part  of  the  college  to  comply  with  the  laws  of  Kan- 
sas enabling  it  to  do  business  in  that  state.  The  prayer  was  that, 
upon  repayment  by  Stewart  of  the  amount  of  the  original  loan  with 
interest  and  costs,  the  cloud  consisting  of  the  mortgage  and  fore- 
closure deed  be  removed,  and  that  defendants  be  declared  to  have 
no  estate  or  interest  in  the  lands  mortgaged.  He  also  again  prayed 
for  general  relief.  To  this  bill  the  defendants  filed  answers,  denying 
all  charges  of  improper  or  misleading  conduct  on  the  part  of  the  board 
of  trustees,  affirming  the  authority  and  power  of  the  college  to  make 
loans,  to  take  a  mortgage,  and  purchase  the  land  in  question,  and 
particularly  pleaded  the  decrees  in  the  foreclosure  suit  and  the  suit 
to  redeem  as  estoppels  by  judgment  upon  complainant's  right  of  pres- 
ent action.  The  court  below,  after  a  finding  of  facts  by  a  special 
master  substantially  as  just  stated,  entered  a  decree  dismissing  the 
bill.  The  former  decrees  were  held  to  be  conclusive  estoppels  and  to 
bar  the  complainant's  right  of  recovery  in  this  case. 

Without  stopping  to  consider  the  effect  of  the  judgment  in  the 
foreclosure  case  which  is  claimed  by  counsel  for  the  college  to  con- 
stitute a  complete  bar  to  the  present  action,  we  take  up  a  considera- 
tion of  the  second  case,  the  one  instituted  by  Stewart  to  set  aside  the 
deed  to  the  college.  That  suit  was  instituted  by  Stewart  against  the 
college  and  an  intermediary,  the  agent  of  the  syndicate  to  whom  title 
was  conveyed  for  the  purpose  of  organizing  the  cemetery  associa- 
tion, a  defendant  in  this  present  case.  That  case  was  instituted  in 
a  court  which  had  jurisdiction  of  the  subject-matter  of  the  action 
and  of  the  parties  to  it.  The  parties  were  either  the  same  or  in 
privity  with  the  parties  to  the  present  action.  The  object  of  the 
suit  or  claim  sued  on  was  the  same  as  in  the  present  one,  namely,  to 
secure  a  decree  setting  aside  the  mortgage  and  foreclosure  deed  on 
condition  of  paying  to  the  college  the  amount  of  the  original  loan 
with  interest  and  costs.  The  grounds  of  Stewart's  alleged  right  were 
practically  the  same  in  both  cases,  namely,  (1)  want  of  power  in 
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the  college  to  make  the  original  loan  and  take  real  estate  security 
for  payment;  (2)  failure  by  the  college  to  comply  with  laws  of  Kan- 
sas enabling  it  to  do  business  in  that  state;  (3)  misconduct  of  the 
college  preventing  Stewart  from  exercising  his  right  to  redeem  with- 
in the  statutory  period.  The  judgment  in  the  former  suit  is  undoubt- 
edly a  bar  to  the  present  action.  It  was  upon  the  same  claim  and  be- 
tween the  same  parties,  and  the  decisive  questions  raised  by  the  plead- 
ings in  this  case  were  the  same,  and  were  necessarily  decided  in  that, 
even  though  it  went  off  on  demurrer.  Cromwell  v.  County  of  Sac,  94 
U.  S.  351,  352  (24  L.  Ed.  195)  ;  Gordon  v.  Ware  Nat.  Bank,  65  C. 
C.  A.  580,  132  Fed.  444.  4^9  (67  L.  R.  A.  550)  ;  Wiggins  Ferry  Co. 
v.  O.  &  M.  Ry.,  142  U.  S.  396,  12  Sup.  Ct.  188,  35  L.  Ed.  1055 ;  Gould 
V.  Evansville,  etc.,  R.  Co.,  91  U.  S.  526,  23  L.  Ed.  416.  Learned  coun- 
sel for  Stewart  earnestly  argue  that  as  the  mortgage  constituted  no  lien 
because  ultra  vires,  and  as  the  college  could  not  acquire  any  interest  in 
the  realty  in  question  because  of  want  of  power,  the  former  judgment 
establishing  such  a  mortgage  and  title  acquired  under  it  was  beyond  the 
power  of  Ae  court,  and  therefore  works  no  estoppel  in  this  case.  This 
argument  misinterprets  the  whole  doctrine  of  res  ad  judicata.  That  doc- 
trine rests  upon  the  wisdom  and  public  policy  of  putting  an  end  to  liti- 
gation. It  jealously  secures  and  guards  the  right  of  every  person  to 
a  day  in  court — ^to  an  opportunity  to  have  his  claim  adjudicated  by 
a  court  of  competent  jurisdiction — but,  when  that  opportunity  has 
been  once  fully  afforded,  public  policy  demands  that  litigation  on  the 
same  claim  and  between  the  same  parties  or  their  privies  shall  for- 
ever cease.  The  courts  of  Kansas  had  a  full  opportunity  to  hear 
and  fully  heard  Stewart's  contention  that  the  college  acquired  no 
title  by  its  mortgage  and  foreclosure  proceedings  and  finally  decided 
the  question  adversely  to  him.  They  were  courts  endowed  with  ju- 
risdiction to  hear  and  decide  the  very  question  submitted  to  them,  and 
it  is  not  for  us  or  any  other  court  not  exercising  appellate  jurisdiction 
over  them  to  re-examine  between  the  same  parties  the  question  so 
finally  determined. 

In  view  of  the  clear  showing  made  by  the*  record  that  the  present 
suit  amounts  to  nothing  else  than  an  attempt  to  relitigate  the  ques- 
tions once  litigated  between  the  same  parties  to  a  final  conclusion  in 
the  courts  of  Kansas,  we  find  no  occasion  to  consider  the  many  other 
interesting  questions  argued  by  counsel. 

The  Circuit  Court  correctly  dismissed  the  bill,  and  its  judgment  is 
accordingly  affirmed. 


ase  Fed.  T75.) 

DAVIS  ▼.  CLEVELAND,  C.  a  &  ST.  L.  RY.  CO.  et  al. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    October  10,  1907.) 

No.  2,504. 

Courts— CiBOurr  Ooubts  of  Appeals— Jurisdiction. 

Where  the  power  of  a  Circuit  Court  of  the  United  States  to  proceed  to 
the  trial  of  an  action  againgt  a  nonresident  defendant  depends  on  whether 
there  has  l)een  a  general  appearance  by  defendant,  or,  if  not,  upon  the 
validity  of  attachments  and  garnishments  of  property  within  the  district. 
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both  such  questions  are  Jurisdictional,  and  a  decision  of  tbe  court  deter- 
mining  tliem  in  favor  of  the  defendant  and  dismissing  the  action  for  want 
of  Jurisdiction  is  reviewable  only  by  the  Supr^ne  CJourt  under  sections 
5  and  6  of  the  arcuit  Court  of  Appeals  act  of  March  8,  1891  (26  Stat.  827, 
828,  c.  617  [U.  S.  Comp.  St   1901,  pp.  549.  550]). 

[Ed.  Note. — Jurisdiction  of  circuit  court  of  appeals  in  general,  see  notes 
to  Law  Ow  Bew  v.  United  States,  1  C.  O.  A.  6;  United  States  Freehold 
Land  &  Emigration  Ck>.  v.  Gallegos,  32  G.  G.  A.  475.] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  lov^a. 

For  opinion  belov^,  see  146  Fed.  403. 

Wilbur  Owen  and  Thomas  F.  Bevington,  for  the  plaintiff  in  error. 
W.  H.  Famsworth  (Deloss  C.  ShuU  and  J.  U.  Sammis,  on  the  brief), 
for  the  defendant  in  error. 

Before  SANBORN,  HOOK,  and  ADAMS,  Circuit  Judges. 

HOOK,  Circuit  Judge.  Charles  A.  Davis,  as  executor,  sued  the 
Cleveland,  Cincinnati,  Chicago  &  St.  Louis  Railway  Company  in  a 
state  court  of  Iowa  upon  a  cause  of  action  for  the  death  of  his  tes- 
tate which  occurred  in  Illinois.  The  defendant  railway  company  was 
organized  under  the  laws  of  Indiana  and  Ohio,  and  owned  and  op- 
erated lines  of  railroad  in  those  states  and  in  Illinois,  but  it  had  no 
lines  of  road  and  no  agents  or  agencies  in  Iowa  where  the  action  was 
brought  So,  to  obtain  jurisdiction,  the  plaintiff  caused  an  original 
notice  of  the  commencement  of  the  action  containing  also  an  admoni- 
tion to  answer  by  a  specified  date  to  be  served  on  the  secretary  of 
defendant  at  its  general  offices  in  Cincinnati,  Ohio,  and  also  caused 
writs  of  attachment  and  garnishment  to  be  issued  directed  for  service 
to  sheriffs  of  counties  in  Iowa.  The  writs  of  garnishment  were  serv- 
ed upon  certain  railroad  companies  doing  business  in  Iowa  and  hav- 
ing traffic  relations  with  the  defendant,  and  some  freight  cars  of 
the  defendant  in  the  possession  of  the  garnishees  were  also  attached. 
Notice  of  the  attachments  and  garnishments  was  served  on  defendant 
in  Ohio.  The  defendant  removed  the  cause  to  the  Circuit  Court  of 
the  United  States  for  the  Northern  District  of  Iowa,  and  thereupon 
filed  in  that  court  its  motion,  in  which  it  said  that  it  appeared  spe- 
cially for  the  purpose  of  objecting  to  the  jurisdiction  of  the  court  over 
its  person  and  its  property,  and  it  moved  to  quash  and  set  aside  the 
service  of  the  writs  of  attachment  and  garnishment.  The  plamtiff 
filed  a  resistance  to  the  motion.  Upon  hearing  the  Circuit  Court  held 
that  defendant's  appearance  was  not  a  general  one,  and  therefore  it 
had  not  submitted  itself  to  the  jurisdiction  of  the  court;  that  the 
service  of  the  notices  in  Ohio  did  not  confer  jurisdiction  of  the  per- 
son; that  the  cars  attached  in  Iowa  were  temporarily  there  having 
been  brought  by  the  garnishees  into  that  state  from  points  without; 
and  that,  when  brought  within  the  state  and  when  attached,  they  were 
employed  in  interstate  commerce  and  in  the  fulfillment  of  duties  in 
respect  of  such  commerce  imposed  on  defendant  and  the  garnishees, 
its  connecting  carriers,  by  the  laws  of  the  United  States;  that  the 
credits  of  defendant  in  the  hands  of  the  garnishees  were  shifting  traf- 
fic balances  ascertainable  and  payable  at  Chicago,  111.,  and  a  part  of 
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and  inseparably  connected  with  the  commerce  mentioned;  that  the 
cars  were  not  attachable  and  the  credits  not  subject  to  garnishment, 
and  therefore  the  court  had  not  lawfully  secured  jurisdiction  of  any 
property  of  defendant.  The  motion  to  quash  was  sustained,  and  the 
action  was  dismissed  without  prejudice.  The  plaintiflF  sued  out  a  writ 
of  error  from  this  court. 

It  is  not  claimed  by  plaintiff  that  service  of  the  notices  in  Ohio 
was  effectual  to  confer  jurisdiction  over  the  person  of  defendant. 
These  are  the  questions :  Was  defendant's  appearance  to  contest  the 
validity  of  the  attachments  and  garnishments  a  general  one?  Were 
the  cars  and  credits  of  defendant  subject  to  attachment  and  garnish- 
ment? In  other  words,  did  the  trial  court  secure  such  dominion  over 
person  or  property  by  appearance  or  process  as  authorized  it  to  pro- 
ceed to  trial  of  the  action  and  render  a  valid  judgment  upon  the  is- 
sues involved?  The  trial  court  answered  them  in  the  negative  and 
dismissed  the  action  for  want  of  jurisdiction.  In  respect  of  the  es- 
sential character  of  these  questions,  they  are  not  distinguishable  from 
one  of  the  legality  of  the  service  of  summons  upon  a  defendant.  They 
do  not  pertain  to  the  merits  of  the  case,  and  did  not  arise  during  the 
progress  of  a  trial.  They  lay  at  the  threshold,  and  upon  an  affirma- 
tive answer  depended  the  power  of  the  court  to  hear  and  decide  the 
cause.  In  legal  phraseology  that  power  is  termed  "jurisdiction."  It 
is  none  the  less  a  jurisdictional  matter  in  the  case  of  attachment  and 
garnishment  of  property  of  a  nonresident  because  the  power  of  the 
court  to  proceed  to  trial  depends  in  the  absence  of  the  defendant  upon 
its  lawful  seizure  of  his  property.  The  question  of  jurisdiction  was 
decided  in  favor  of  defendant  and  the  decision  disposed  of  the  case. 
Under  the  Court  of  Appeals  act  of  1891  (Act  March  3,  1891,  c.  517, 
§§  5,  6,  26  Stat.  827,  828  [U.  S.  Comp.  St.  1901,  pp.  549,  5501)  the 
Supreme  Court  alone  has  power  to  review  such  a  decision.  Board 
of  Trade  v.  Hammond  Elevator  Co.,  198  U.  S.  424,  25  Sup.  Ct.  740, 
49  L.  Ed.  1111;  United  States  v.  Jahn,  155  U.  S.  109,  15  Sup.  Ct. 
39,  39  L.  Ed.  87 ;  St.  Louis  Cotton  Compress  Co.  v.  American  Cotton 
Co.,  125  Fed.  196,  60  C.  C.  A.  80. 

The  writ  of  error  is  dismissed. 
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(166  Fed.  S6&) 

HESSIAN  ▼.  PATTEN  et  al. 

(Circuit  Ctourt  of  Appeals,  Eighth  Circuit    October  21,  190T.) 

No.  2,508. 

Appeal  and  Ebbos— Review— Questions  Considebed. 

A  question  not  put  In  Issue  by  the  pleadings,  nor  covered  by  the  decree 
of  the  court  below,  and  the  determination  of  which  was  not  necessary  to 
the  decision  made,  will  not  be  determined  by  the  appellate  court,  although 
the  trial  court  may  have  made  a  finding  thereon. 

[Ed,  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  3,  Appeal  and  Error, 
S§  3331,  8341.] 

On  motion  for  rehearing.    Denied. 

For  former  opinion,  see  154  Fed.  829,  83  C.  C.  A.  545. 

Before  SANBORN  and  HOOK,  Circuit  Judges,  and  PHILIPS, 
District  Judge. 

SANBORN,  Circuit  Judge.  A  petition  for  a  rehearing  or  for  a 
modification  of  the  opinion  in  this  case,  so  that  it  may  indicate  the 
status  of  the  claim  made  by  William  H.  Patten  to  a  homestead  in  his 
life  estate  in  the  lot  and  store  building  which  he  conveyed  to  Mrs. 
Taylor,  has  been  submitted.  The  purpose  and  the  prayer  of  the  bill 
were  that  the  deed  from  Patten  to  Mrs.  Taylor,  whereby  he  reserved 
his  life  estate  and  conveyed  the  remainder  to  her,  which  was  made  on 
February  15,  1902,  should  be  adjudged  fraudulent  and  void  against 
the  creditors  of  his  estate  in  bankruptcy,  and  against  the  complainant, 
their  trustee.  The  bill  did  not  mention  his  claim  for  a  homestead, 
nor  did  it  seek  any  relief  against  it.  The  answer  was  that  the  deed 
assailed  was  valid,  and  the  prayer  of  the  defendants  was  that  the  re- 
lief sought  by  the  complainant  should  be  denied,  that  the  deed  should 
be  declared  valid,  and  that  they  should  have  general  relief.  They  did 
not  pray  for  any  adjudication  or  affirmance  of  any  homestead  claim 
of  William  H.  Patten.  To  this  answer  the  complainant  filed  a  gen- 
eral replication.  The  defendants  filed  no  cross-bill  to  establish  or 
obtain  an  adjudication  of  Patten's  claim  to  the  homestead.  There 
was,  it  is  true,  an  averment  in  the  answer  that  on  October  23,  1903, 
Patten  moved  into  the  store  building,  that  he  occupied  the  lot  on 
which  it  stood  as  his  homestead,  and  that  he  had  then  and  subse- 
quently claimed  it  as  such.  The  judge  who  heard  the  case  below 
filed  findings  of  fact  and  conclusions  of  law  in  which  he  declared  that 
Patten  occupied  and  claimed  the  property  as  a  homestead,  and  that 
he  had  a  valid  homestead  in  it,  before  the  proceedings  in  bankruptcy 
were  instituted;  but  they  were  never  carried  forward  to,  nor  em- 
bodied in,  the  decree  which  determined  the  suit,  nor  was  an  adjudi- 
cation of  the  homestead  issue  necessary  to  the  decree  that  was  ren- 
dered. That  decree  was  that  the  bill  be  dismissed,  and  that  the  de- 
fendants recover  their  costs,  and  it  contained  no  other  adjudication. 
The  result  is  that  the  question  whether  or  not  Patten  had  a  home- 
stead in  his  life  estate  in  this  property  was  not  presented  for  adjudi- 
cation by  proper  pleadings,  it  was  not  adjudicated  in  the  court  below,  it 
was  not  presented  to  this  court  for  review,  nor  was  it  here  decided. 
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The  proceedings  in  this  suit  do  not  render  that  question  res  ad- 
judicata,  and  the  motion  for  a  rehearing,  or  for  a  modification  of  the 
opinion,  is  denied 


(166  FecL  967.) 

SCHROEDER  v.  UNITED  STATES. 

ENGELHARD  y.  SAME. 

(Clrcalt  Court  of  Appeals,  Second  Circuit.    November  8,  1007.) 

Nob.  76,  77  (4,242,  4,243). 

OusTOHS  Duties— CLiLS8iFicATioN--FiJNT  Tiles— Specitio  Designation. 

Of  the  provisions  in  Tariff  Act  July  24,  1897,  a  11,  §  1,  Schedule  B,  par. 
88,  30  Stat  155  [U.  S.  Comp.  St.  1901,  p.  1632],  (1)  for  "tiles,  plain  un- 
glazed,  one  color,  exceeding  two  square  inches  in  size,"  and  (2)  for  'tiles 
•  •  ♦  semi-vitrified,  flint,"  etc.,  the  latter  is  more  specific;  and  tiles 
enbraced  in  both  descriptions  are  dutiable  under  the  latter. 

[E^d.  Note. — ^F6r  cases  in  point,  see  Cent  Dig.  vol.  15,  Customs  Duties, 
8  43.] 

Appeals  from  the  Circuit  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

These  are  appeals  by  Rudolph  Schroeder  and  Charles  Engelhard 
from  a  decision  of  the  Circuit  Court,  affirming  decisions  of  the  Board  of 
United  States  General  Appraisers,  which  had  affirmed  the  assessment 
of  duty  by  the  collector  of  customs  at  the  port  of  New  York.  The 
opinion  rendered  in  the  Circuit  Court  is  as  follows : 

HOUGH,  District  Judge.  No  importance  can  be  attached  to  the  use  of  the 
word  '*vitrous"  by  the  witnesses.  They  evidently  regard  the  word  as  S3Tiony- 
mous  with  "vitrified."  The  very  matter  here  litigated  seems  to  have  been 
considered  in  G.  A.  4,281  (T.  D.  20,127)  very  shortly  after  the  present  tariflC 
act  went  into  effect  Tiles  of  the  same  kind  as  are  now  under  consideration 
were  also  investigated  in  G.  A.  3,704  (T.  D.  17,656)  shortly  before  the  pas- 
sage of  the  act  of  18&7.  Comparing  these  two  decisions  with  the  testimony 
in  this  case,  I  am  convinced  that  the  articles  in  question  were,  prior  to  1897, 
known  as  "flint  tiles,"  and  were  inserted  in  the  act  of  1897  by  their  trade 
designation.  I  think  therefore  that  the  sort  of  tile  shown  by  the  illustrative 
Exhibit  A  (November  8,  1906)  was  properly  classified  as  a  flint  tile."  I  am  in 
some  doubt  as  to  whether  said  Exhibit  A  is  semi-vitrified,  but  the  testimony 
on  that  head  is  not  sufficiently  strong  to  disturb  the  finding  of  the  Appraisers. 

The  subject  of  protest  in  the  second  suit,  as  shown  by  Exhibit  1  (175,685, 
February  16,  1906),  seems  to  me  to  be  clearly  semi-vitrified. 

The  decision  of  the  Appraisers  is  sustained. 

The  case  involves  the  construction  of  Tariff  Act  July  24,  1897,  c.  11, 
§  1,  Schedule  B,  par.  88,  30  Stat.  155  [U.  S.  Comp.  St.  1901,  p.  1632], 
reading  as  follows: 

"Par.  88.  Tiles,  plain  unglazed,  one  color,  exceeding  two  square  inches  in 
size,  four  cents  per  square  foot;  glazed,  encaustic,  ceramic  mosaic,  vitrified, 
semi-vitrified,  flint,  spar  eml>ossed,  enameled,  ornamental,  hand  painted,  gold 
decorated,  and  all  other  earthenware  tiles,  valued  at  not  exceeding  forty 
cents  per  square  foot,  ^ight  cents  per  square  foot;  exceeding  forty  cents  per 
square  foot,  ten  cents  per  square  foot  and  twenty-five  per  centum  ad  valorem." 

The  articles  in  controversy  were  plain  unglazed  tiles  of  one  color, 
exceeding  two  square  inches  in  size.  The  Board  of  General  Ap- 
praisers and  the  Circuit  Court  found  them  to  be  flint  or  semivitrified. 
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and  held  them  to  have  been  properly  classified  as  such  under  the  sec- 
ond subdivision  of  said  paragraph.  The  importers  disputed  the  cor- 
rectness of  the  finding  that  they  were  either  flint  or  semivitrified  tiles, 
and  contended  further  that,  even  if  they  were  tiles  of  those  classes, 
they  were  more  specifically  designated  under  the  provision  in  the  first 
subdivision  for  "tiles,  plain,  unglazed,  one  color,"  etc. 

Hatch  &  Clute  (Walter  F.  Welch,  of  counsel),  for  importers. 
J.  Osgood  Nichols,  Asst.  U.  S.  Atty. 

Before  LACOMBE,  WARD,  and  NOYES,  Circuit  Judges. 
PER  CURIAM.    Decision  affirmed. 


(156  Fed.  958.) 

JOHN  BROMLEY  &  SONS  v.  UNITED  STATES. 

(Circuit  CX)urt  of  Appeals,  Third  Circuit    November  11,  1907.) 

No.  9  a,773). 

CJusTOMS  Duties— (Classification— Finished  Castings. 

Iron  castings,  which  by  careful  additional  work  have  been  fitted  as 
parts  of  machines,  are  no  longer  dutiable  as  "castings,"  under  Tariff  Act 
July  24,  1897,  c.  11,  §  1,  Schedule  C,  par.  148,  30  Stat  162  [U.  S.  Comp.  St 
1901,  p.  1640],  but  have  been  advanced  to  the  condition  of  "articles 
•  ♦  •  of  iron  ♦  ♦  •  partly  ♦  ♦  •  manufactured,"  under  par- 
agraph 393,  30  Stat  167  [U.  S.  0)mp.  St  1901,  p.  1645]. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania. 

For  decision  below,  see  154  Fed.  399,  affirming  a  decision  of  the 
Board  of  United  States  General  Appraisers,  which  had  affirmed  the 
assessment  of  duty  by  the  collector  of  customs  at  the  port  of  Phila- 
delphia. 

Hatch  &  Clute  (Walter  F.  Welch,  of  counsel),  for  importers. 
Jasper  Yeates  Brinton  (J.  Whitaker  Thompson,  U.  S.  Atty.,  on  the 
brief),  Asst  U.  S.  Atty. 

Before  DALLAS,  GRAY,  and  BUFFINGTON,  Circuit  Judges. 

,BUFFINGTON,  Circuit  Judge.  John  Bromley  &  Sons,  the  appel- 
lants, bought  certain  lace  machines  from  one  Jardine,  an  English  lace 
machine  manufacturer.  The  machines  were  shipped  in  parts,  each  of 
which  parts  was  numbered  with  the  individual  number  of  the  machine 
for  which  it  was  made.  The  parts  here  in  question  are  standards  for 
shafts  and  bed  plates  supporting  such  standards,  and  were  described 
by  Jardine  in  his  invoice  affidavits  as  "castings  forming  parts  of  ma- 
chines sold  by  me  to  John  Bromley  &  Sons,  Philadelphia."  The  col- 
lector, and  his  action  has  been  sustained  by  the  Board  of  Appraisers 
and  the  Circuit  Court,  classified  them,  under  paragraph  193  of  the  tar- 
iff act  (Act  July  24,  1897,  c.  11,  §  1,  Schedule  C,  30  Stat  167  [U.  S. 
Comp.  St.  1901,  p.  1645])  as  "Articles  *  *  *  composed  wholly 
*  *  *  of  iron  *  *  *  partly  *  *  *  manufactured." 
From  the  decree  of  the  Circuit  Court  so  holding,  the  importers  have  ap- 
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pealed,  claiming  they  should  be  classified,  under  paragraph  148,  as 
^'Castings  of  iron  not  specially  provided  for." 

We  find  no  error  in  the  Circuit  Court's  decree.  While  a  cast-iron 
article  always  remains  a  casting  of  iron,  no  matter  to  what  further 
process  it  may  be  subjected,  and  so  falls  under  the  general  term  of  cast- 
ings of  iron,  yet,  under  the  proofs  in  this  case,  we  are  clear  that  these 
standards  and  bed  plates  are  not  "castings  of  iron  not  specially  pro- 
vided for"  in  the  tariflf  law,  but  fall  within  the  letter  and  spirit  of  sec- 
tion 193  as  being  articles  composed  wholly  of  iron  partly  manufac- 
tured. They  were  found  by  the  board  to  be  "parts  of  the  machines  of 
which  they  formed  integral  parts  and  in  the  values  of  which  their 
values  are  included."  They  were  cast  by  patterns  and  drawings  to 
form  parts  of  a  machine ;  the  standards  were  drilled  to  receive  shafts 
and  to  provide  for  bolting  to  the  plates;  and  the  plates  were  cut  or 
machined  across  their  faces  to  level  them  as  standard  seats.  Holes 
were  drilled  and  threaded  in  the  plates  so  as  to  alig^  with  the  bolts  of 
the  standards,  and  other  holes  were  drilled,  through  which  the  ma- 
chine as  a  whole  was  clamped  to  the  floor.  Indeed,  the  testimony  on 
behalf  of  the  importer  shows : 

**The  order  for  the  machinery  is  given  and  all  these  articles  are  supposed  to 
come  to  complete  the  machine.**  The  work  in  this  country  Is  to  "Just  fit  and 
level  them  up."  "No  boring  is  done  here."  They  are  "all  fitted  and  ready 
to  be  put  up."    "The  exhibit  belongs  to  the  finished  castings  class." 

In  view  of  the  careful  work  thus  expended  on  them  to  fit  them  as 
parts  of  valuable  machines,  we  are  clear  their  character  as  mere  cast- 
ings had  merged  into  the  higher  mechanical  plane  of  a  manufactured 
article. 

The  appeal  is  dismissed. 


(156  Fed.  959.) 

MASON  et  al.  v.  CHICAGO,  B.  &  Q.  RY.  CO. 

(Circuit  Court  of  Appeals,  Seventh  Circuit.    October  9,  1907.    Rehearhig  De- 
nied November  19,  1907.) 

No.  1,330. 

O0BP0BATI0I7&— Sale  of  Stock.  , 

The  acceptance  by  defendant  of  a  written  offer  by  plaintiffs,  who  were 
brokers,  to  sell  certain  stock  and  l)onds  of  a  railroad  company,  which 
offer  was  expressly  stated  therein  to  be  made  by  authority  of  a  third 
person  named  who  controlled  such  stock  and  bonds,  did  not  create  a  con- 
tract of  sale  between  plaintiffs  and  defendant  which  would  support  an 
action  by  plaintiffs  on  defendant's  refusal  to  accept  and  pay  for  the  se- 
curities from  them,  and  its  purchase  of  the  same  direct  from  their  prin- 
cipal. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
Division  of  the  Northern  District  of  Illinois. 

Merritt  Starr,  for  plaintiffs  in  error. 
John  J.  Herrick,  for  defendant  in  error. 

Before  GROSSCUP,  BAKER,  and  SEAMAN,  Circuit  Judges. 
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BAKER,  Circuit  Judge.  Plaintiffs  in  error,  plaintiffs  below,  were 
defeated  by  the  court's  giving  a  peremptory  instruction  to  the  jury  to 
return  a  verdict  for  defendant 

The  general  situation  out  of  which  this  controversy  arose  was  shown 
by  undisputed  evidence  to  be  this:  Dunn,  at  Philadelphia,  had  in  his 
control,  with  authority  to  sell,  practically  all  the  stocks  and  bonds  of 
a  small  railway  in  Illinois.  Defendant  wanted  to  buy  the  road.  Plain- 
tiffs were  brokers  at  Chicago.  After  communications  between  plain- 
tiffs and  Dunn,  plaintiffs  made  a  proposal  to  defendant  that  it  should 
buy  the  stocks  and  bonds  at  certain  prices.  Defendant  accepted,  but 
later  refused  to  have  anything  further  to  do  with  plaintiffs,  and  pur- 
chased the  stocks  and  bonds  directly  from  Dunn. 

The  declaration  consisted  of  the  common  and  four  special  counts. 
It  is  unnecessary  to  note  the  divergences  of  the  special  counts.  They 
agreed  in  the  foundational  and  characteristic  averment  that  the  parties 
had  entered  into  a  contract  whereby  plaintiffs  had  covenanted  to  sell 
to  defendant  and  defendant  to  buy  from  plaintiffs  the  stocks  and  bonds. 
The  evidence  in  support  of  the  alleged  contractual  relation  between 
these  parties  was  in  the  form  of  letters.  Plaintiffs  wrote  to  defend- 
ant: 

"Wr  are  advised  by  J.  H.  Diinn,  president  of  J.  &  St  L.  R.  R.,  that  the 
securities  covering  the  property  are  as  follows  •  •  ♦  and  that  he  has  re- 
ceived from  the  owners  of  the  above  securities  consents  to  sell  the  following 
♦    •    ♦    which  we  are  authorized  to  offer  on  the  following  terms.    •    ♦    •  " 

Defendant  answered : 

"We  will  accept  the  offer  of  the  securities  of  the  J.  &  St  L.  made  by  you." 

Plaintiffs  did  not  offer  to  sell  on  their  own  account.  They  merely 
covenanted  that  they  had  authority  to  offer  to  sell.  In  our  judgment 
the  trial  court  did  not  err  in  holding  that  this  evidence  failed  to  sup- 
port the  above-mentioned  averment  of  the  special  counts. 

The  common  count  for  goods  sold  and  delivered  is  without  support 
in  the  evidence.  There  was  no  express  contract  of  sale  by  plaintiffs 
as  sellers;  and  no  contract  between  plaintiffs  as  sellers  and  defend- 
ant as  buyer  can  be  implied  from  defendant's  receipt  of  the  stocks  and 
bonds,  for  they  were  taken  directly  from  Dunn,  as  Dunn's,  on  Dunn's 
account,  and  in  pursuance  of  a  separate  contract  with  Dunn. 

If  anything  is  owing  to  plaintiffs  for  services  rendered,  they  must 
pursue  some  one  else,  for  there  is  no  evidence  whatever  to  sustain  that 
count  against  defendant. 

The  trial  was  not  stopped  at  the  close  of  plaintiffs'  evidence  in  diief, 
and  numerous  assignments  of  error  are  predicated  on  rulings  respect- 
ing the  admission  and  exclusion  of  evidence  during  defense  and  rebut- 
tal, and  concerning  the  rejection  of  proffered  instructions.  As  plain- 
tiffs legally  had  no  standing  in  court  when  their  declaration  was  left 
unproven,  the  other  proceedings  are  of  no  concern. 

The  judgment  is  siffirmed. 
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(166  Fed.  881.) 

UNITED  STATES  v.  CHAMBERLIN  et  al. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    October  17,  1907.) 

No.  2,422. 

1.  IlTTEBNAI«    REVENXTB— STAICP    TaXES    ON    WRITTEN    InSTBUMENTS  —  MODE    OF 

Enpobcement. 

The  United  States  cannot  maintain  an  action  of  debt  for  the  recovery 
of  stamp  taxes  owing  on  a  deed  of  conveyance  under  War  Revenue  Act 
June  13,  189a  c.  448,  S  25,  Schedule  A,  30  Stat.  457  [U.  S.  Comp.  St.  1901, 
p.  2299],  by  reason  of  the  failure  to  affix  the  required  stamps  thereto. 
There  being  no  express  authority  in  the  statute  for  such  a  proceeding, 
the  means  of  enforcing  payment  of  the  tax  are  limited  to  the  penal  pro- 
visions contained  therein. 

2,  Taxation— **Debt*'  Defined— Taxes  Not  Debts. 

A  tax  is  not  a  "debt"  within  the  ordinary  meaning  of  the  term,  nor  in 
such  sense  that  an  action  of  indebitatus  assumpsit  may  be  maintained 
for  its  collection,  unless  expressly  authorized  by  statute. 

[Ed,  Note.— For  cases  in  point,  see  Cent.  Dig.  vol.  45,  Taxation^  §  1185. 

For  other  definitions,  see  Words  and  Phrases,  vol.  2,  pp.  1864-1887; 
vol.  8,  p.  762a] 

Hook,  Circuit  Judge,  dissenting. 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  Colorado. 

Ralph  Hartzell,  Asst.  U.  S.  Atty.  (Earl  Cranston,  U.  S.  Atty.,  and 
Ernest  knaebel,  Sp.  Asst.  U.  S.  Atty.,  on  the  brief),  for  plaintiff  in  er- 
ror. 

O.  L.  Dines  (E.  E.  Whitted,  on  the  brief),  for  defendants  in  error. 

Before  SANBORN  and  HOOK,  Circuit  Judges,  and  PHILIPS, 
District  Judge. 

PHILIPS,  District  Judge.  In  1905  the  plaintiff  in  error,  the  United 
States  of  America,  instituted  this  suit  in  the  United  States  District 
Court  for  the  District  of  Colorado,  to  recover  of  the  defendants  in 
error,  as  executors  of  the  will  of  Winfield  Scott  Stratton,  the  sum 
of  $4,883,  the  amount  of  revenue  stamps  alleged  to  be  owing  by  said 
estate  on  a  deed  of  conveyance  made  by  said  Stratton  on  the  23d  day  of 
May,  1899,  conveying  to  Stratton's  Independence  Limited,  a  corpo- 
ration, certain  mining  property  located  in  the  Cripple  Creek  mining 
district  of  Colorado.  The  petition  alleged  that  the  consideration  ex- 
pressed in  the  deed  was  $4,850,000,  on  which  revenue  stamps  were 
placed  amounting  to  $4,850 ;  whereas,  the  true  and  actual  considera- 
tion for  the  conveyance  was  $9,733,000,  leaving  the  amount  of  stamps 
due  $4,883.  The  court  below  sustained  a  demurrer  to  this  petition. 
To  reverse  this  judgment  the  United  States  prosecutes  this  writ  of 
error. 

The  question  for  decision  is,  can  the  government  maintain  the  ac- 
tion of  indebitatus  assumpsit  for  the  recovery  of  such  tax  ?  The  tax 
claimed  arose  under  what  is  popularly  known  as  the  "Spanish  War 
tax,"  provided  for  by  Act  Cong.  June  13,  1898,  c.  448,  30  Stat.  448 
[U.  S.  Comp.  St.  1901,  p.  2284  (2  Supp.  Rev.  St.  No.  8,  1897-1899)  J. 
Under  Schedule  A  it  is  provided  that  on  a  deed  conveying  lands,  ten- 
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ements,  or  other  realty,  "the  purchaser  or  purchasers,  or  any  other 
person  or  persons,  by  his,  her,  or  their  direction,  when  the  considera- 
tion or  value  exceeds  one  hundred  dollars  and  does  not  exceed  five 
hundred  dollars,"  shall  place  a  stamp  of  50  cents,  and  for  each  addi- 
tional $500  or  fractional  part  tliereof  in  excess  of  $500,  50  cents. 
Section  25  of  the  act  provides : 

"That  the  Commissioner  of  Internal  Revenue  shall  cause  to  be  prepared  ft>r 
the  payment  of  the  taxes  prescribed  In  this  act  suitable  stamps  denoting  the 
tax  on  the  document,  article  or  thing  to  which  the  same  may  be  afflxed/' 

The  act  specifies  what  the  penalty  and  consequences  shall  be  for  a 
failure  to  attach  to  the  instrument  the  required  stamps.  Section  7 
declares : 

"That  if  any  person  or  persons  shall  make,  sign,  or  issue,  or  cause  to  be 
made,  signed,  or  issued,  any  instrument,  document,  or  paper  of  any  kind  or 
description  whatsoever,  without  the  same  being  duly  stamped  for  denoting  the 
tax  hereby  imposed  thereon,  or  without  having  thereon  an  adhesive  stamp  to 
denote  said  tax,  such  person  or  persons  shall  be  deemed  guilty  of  a  misde- 
meanor, and  upon  conviction  thereof  shall  pay  a  fine  of  not  more  than  one 
hundred  dollars,  at  the  discretion  of  the  court,  and  such  instrument,  document, 
or  paper,  as  aforesaid,  shall  not  be  competent  evidence  in  any  court." 

Section  10: 

"That  if  any  person  or  persons  shall  make,  sign,  or  issue,  or  cause  to  be 
made,  signed,  or  issued,  or  shall  accept  or  pay,  or  cause  to  be  accepted  or  paid, 
with  design  to  evade  the  payment  of  any  stamp  tax,  any  bill  of  exchange, 
draft,  or  order,  or  promissory  note  for  the  payment  of  money,  liable  to  any  of 
the  taxes  imposed  by  this  act,  without  the  same  being  duly  stamped,  or  having 
thereupon  an  adhesive  stamp  for  denoting  the  tax  hereby  charged  thereon, 
he,  she,  or  they  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction 
thereof  shall  be  punished  by  a  fine  not  exceeding  two  hundred  dollars,  at  the 
discretion  of  the  court." 

Section  13 : 

"That  any  person  or  persons  who  shall  register,  issue,  sell,  or  transfer,  or 
who  shall  cause  to  be  Issued,  registered,  sold,  or  transferred,  any  instrument, 
document,  or  paper  of  any  kind  or  description  whatsoever  mentioned  in  Sched- 
ule A  of  this  act,  without  the  same  being  duly  stamped,  or  having  thereupon 
an  adhesive  stamp  for  denoting  the  tax  chargeable  thereon,  and  canceled  in 
the  manner  required  by  law,  with  intait  to  evade  the  provisions  of  this  act, 
shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction  thereof  shall 
be  punished  by  a  flue  not  exceeding  fifty  dollars,  or  by  imprisonment  not  ex- 
ceeding six  months,  or  both,  in  the  discretion  of  the  court;  and  such  Instru- 
ment, document,  or  paper,  not  being  stamped  according  to  law,  shall  be  deemed 
invalid  and  of  no  effect  [The  proviso  of  this  section  authorizes  the  subse- 
quent validation  of  the  instrument  by  placing  the  stamps  thereon.]  But  no 
right  acquired  In  good  faith  before  the  stamping  of  such  Instrument  or  copy 
thereof,  as  herein  provided.  If  such  record  be  required  by  law,  shall  in  any 
manner  be  affected  by  such  stamping  as  aforesaid.*' 

Section  14: 

"That  hereafter  no  instrument,  paper,  or  document  required  by  law  to  be 
stamped,  which  has  been  signed  or  issued  without  being  duly  stamped,  or  with 
a  deficient  stamp,  nor  any  copy  thereof,  shall  be  recorded  or  admitted,  or 
used  as  evidence  in  any  court  until  a  legal  stamp  or  stamps,  denoting  the 
amount  of  tax,  shall  have  been  affixed  thereto,  as  provided  by  law.    *    *    ♦  " 
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Section  15: 


•TThat  it  shall  not  be  lawful  to  record  or  register  an(y  InstrumeDt,  paper,  or 
document  required  by  law  to  be  stamped  unless  a  stamp  or  stamps  of  the 
proper  amount  shall  have  been  alfixed  and  canceled  in  the  manner  prescribed 
l^  law;  and  the  record,  registry,  or  transfer  of  any  such  instruments  upon 
which  the  proper  stamp  or  stamps  aforesaid  shall  not  have  been  affixed  and 
canceled  as  aforesaid  shall  not  be  used  in  evidence." 

These  are  the  only  provisions  of  the  statute  respecting  the  manner 
of  obtaining  the  revenue  from  such  conveyances,  and  they  contain 
the  only  remedial  provisions  for  the  enforcement  of  payment.  The 
language  of  section  25  clearly  enough  indicates  that  "the  payment  of 
the  taxes  prescribed  in  this  act"  shall  be  by  "suitable  stamps  denoting 
the  tax  on  the  document,"  etc.  These  were  to  be  prepared  by  the  Com- 
missioner of  Internal  Revenue,  and  when  bought  from  the  local  col- 
lector they  were  to  be  affixed  to  the  instrimient  by  the  vendor  or  the 
vendee.  No  antecedent  assessment  was  provided  for  or  contemplated 
in  respect  of  this  character  of  tax. 

Reliance  for  the  enforcement  of  the  payment  of  the  tax  claimed  in 
this  case  as  a  debt  owing  to  the  government  is  placed  principally  upon 
the  decision  in  Savings  Bank  v.  United  States,  19  Wall.  227,  22  L. 
Ed.  80.  The  tax  in  that  case  was  based  upon  Internal  Revenue  Act 
July  13,  1866,  c.  184  (14  Stat.  98),  which  levied  a  tax  of  5  per  cent, 
on  bank  dividends.  The  tax  was  to  be  paid  in  money  by  the  bank  on 
the  stock  of  the  shareholder.  The  list  or  return  was  required  to  be 
made  and  rendered  to  the  assessor  by  the  bank  on  or  before  a  given 
date,  in  which  any  dividends  or  sums  of  money  became  due  or  payable, 
and  the  president,  cashier,  or  treasurer  of  the  bank  was  required  to 
annex  thereto  a  declaration,  under  oath,  in  form  and  manner  as  pre- 
scribed by  the  Commissioner  of  Internal  Revenue,  that  the  same  con- 
tained a  true  and  faithful  account  of  the  taxes  aforesaid;  and  for  any 
default  in  making  or  rendering  such  list  or  return,  with  such  declara- 
tion annexed,  the  defaulting  bank  should  forfeit  as  a  penalty  the  sum 
of  $1,000,  and  for  failure  to  make  or  render  the  list  or  return,  or  for 
any  default  in  the  payment  of  the  tax  as  required,  the  assessment  and 
collection  of  the  tax  and  penalty  shall  be  in  accordance  with  the  gen- 
eral provisions  of  law  in  other  cases  of  neglect  and  refusal.  From 
which  it  is  apparent  that  the  amount  of  the  tax  to  be  paid  was  as- 
sessed on  a  particular  fund — a  dividend  in  favor  of  an  ascertained  ben- 
eficiary— and  payment  of  the  amount  so  assessed  was  to  be  made  in 
money  by  the  bank  to  the  collector  of  internal  revenue.  While  the 
act  provides  for  the  imposition  of  a  penalty  in  the  nature  of  a  for- 
feiture, on  default  of  the  bank  in  performing  the  duties  imposed  upon 
it,  the  act  went  further  and  expressly  declared: 

••That  it  shall  be  the  duty  of  the  collectors  aforesaid,  or  their  deputies,  in 
their  respective  districts,  and  they  are  hereby  authorized,  to  collect  all  the 
taxes  imposed  by  law,  however  the  same  may  be  designated,  and  to  prosecute 
for  the  recovery  of  any  sum  or  sums  which  may  be  forfeited  by  law ;  and  all 
fines,  penalties,  and  forfeitures  which  may  be  Incurred  or  imposed  by  law, 
shall  be  sued  for  and  recovered,  in  the  name  of  the  United  States,  in  any 
proper  form  of  action,  or  by  any  appropriate  form  of  proceeding,  qui  tarn  or 
otherwise,  before  an(y  circuit  or  district  court  of  the  United  States  for  the  dis- 
trict within  which  said  fine,  penalty,  or  forfeiture  may  have  been  incurred. 
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or  before  any  other  court  of  competent  Jurisdiction.  And  taxes  may  be  sued 
for  and  recovered,  in  tbe  name  of  the  United  States,  in  any  proper  form  of  ac- 
tion before  any  circuit  or  district  court  of  tlie  United  States  within  which 
the  liability  to  sudi  tax  may  have  been  or  shall  be  incurred,  or  where  the  par- 
ty from  whom  such  tax  is  due  may  reside  at  the  time  of  the  commencement 
of  said  action.  But  no  such  suit  shall  be  commenced  unless  the  Commissioner 
of  Internal  Revenue  shall  authorize  or  sanction  the  proceedinga" 

With  the  ereatest  respect  for  the  eminent  jurist  who  wrote  the  opin- 
ion in  the  Savings  Ba!nk  Case,  we  submit  that  what  is  said  in  the 
course  of  the  opinion  respecting  the  exemption  of  the  general  govern- 
ment from  established  recognized  common-law  rights  of  action  and 
limitations  upon  the  character  of  action  permissible  to  it,  respecting 
its  right  to  treat  a  tax  as  a  debt  recoverable  in  the  form  of  assumpsit 
indebitatus,  was  quite  obiter  dictum,  as  the  statute  imposing  the  tax 
in  question  expressly  declared  that  it  could  be  recovered  by  suit  at  law, 
and  as  disclosed  in  the  facts  of  the  case  the  Commissioner  of  Internal 
Revenue  had  sanctioned  the  proceeding.  The  statute  itself  was  an 
all-sufficient  authority  for  the  maintenance  of  the  suit.  The  tax  itself 
became  a  charge  upon  a  particular  fund,  payable  in  money,  directly 
to  the  collector  of  internal  revenue,  and  possessed  none  of  the  qualities 
of  a  duty  to  be  paid  in  stamps.  In  view  of  the  express  provision  of 
the  statute  providing  for  the  recovery  of  such  a  tax  by  suit,  it  ought* 
not  to  be  said  that  it  was  the  mind  of  the  court  in  the  Savings  Bank 
Case  to  overturn  the  hitherto  generally  recognized  rule  of  law  that 
a  tax  is  not  regarded  as  a  debt.  In  Lane  County  v.  Oregon,  7  Wall. 
71,  79,  80,  87,  19  L.  Ed.  101,  the  Chief  Justice,  delivering  the  unaiii- 
mous  opinion  of  the  court,  speaking  of  the  clause  of  the  Constitution 
giving  to  Congress  the  power  to  lay  and  collect  taxes,  said: 

"What,  then,  is  its  true  sense?  The  most  obvious,  and,  as  it  seems  to  ua, 
the  most  rational, .  answer  to  this  question,  is  that  Congress  must  have  had 
In  contemplation  debts  originating  in  contract  or  demands  carried  into  judg- 
ment, and  only  debts  of  this  character.  This  is  the  commonest  and  most  nat- 
ural use  of  the  word.  Some  strain  is  felt  upom  the  understanding  when  an 
attempt  is  made  to  extend  it  so  as  to  include  taxes  imposed  by  legislative 
authority,  and  there  should  be  no  such  strain  in  the  interpretation  of  a  law 
like  this.  We  are  more  ready  to  adopt  this  view,  because  the  greatest  of 
English  elementary  writers  upon  law,  when  treating  of  debts  in  their  various 
descriptions,  give  no  hint  that  taxes  come  within  either,  while  American  state 
courts  of  the  hiphest  authority  have  refused  to  treat  liabilities  for  taxes  as 
debts,  in  the  ordinary  sense  of  that  word,  for  which  actions  of  debt  may  be 
maintained." 

Then,  quoting  from  City  of  Camden  v.  Allen,  26  N.  J.  Law,  398 : 

"A  tax,  in  its  essential  characteristics,  is  not  a  debt,  nor  In  the  nature  of  a 
debt.  A  tax  is  an  impost  levied  by  authority  of  government  upon  its  citizens, 
or  subjects,  for  the  support  of  the  state.  It  is  not  founded  on  contract  or 
agreement  It  operates  in  invitum.  A  debt  is  a  sum  of  money  due  by  certain 
and  express  agreement  It  originates  in  and  is  founded  upon  contracts,  ex- 
press or  implied." 

In  Meriwether  v.  Garrett,  102  U.  S.  472,  26  L.  Ed.  197,  the  ojrin- 
ion  was  written  by  Mr.  Justice  Field,  who  dissented  in  the  Savings 
Bank  Case,  supra.    He  asserted  broadly  that : 

**Taxes  are  not  debts.  It  was  so  held  by  this  court  in  the  case  of  Oregon  T. 
Lane  County,  reported  in  7  Wall.  71,  19  L.  Ed.  lOL" 
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It  is  true  that  that  was  not  a  suit  either  by  the  United  States  or  by 
the  state  of  Tennessee ;  but  it  was  the  assertion  of  the  sovereignty  of 
the  state  through  the  legislative  authority,  and  the  whole  reasoning 
of  the  court  was  that  both  the  levying  and  collecting  of  the  tax  are 
legislative  matters,  and  are  not  judicial,  and  therefore  he  said: 

"Having  the  sole  power  to  authorize  the  tax,  It  must  equally  possess  the 
sole  power  to  prescribe  the  means  by  which  the  tax  shall  be  collected  and  to 
designate  the  officers  through  whom  Its  will  shall  be  enforced.  *  *  *  In 
the  distribution  of  the  powers  of  government  !n  this  country  into  three  depart- 
ments, the  power  of  taxation  falls  to  the  legislative." 

It  is  a  significant  fact,  that  in  the  dissenting  opinion  Mr.  Justice 
Strong,  who  wrote  the  opinion  in  the  Savings  Bank  Case,  reasserted 
that: 

"By  the  lawful  assessment  and  levy  of  a  tax  the  taxpayer  becomes  a  debtor 
to  the  municipality,  and  the  debt  may  be  recoyered,  like  other  debts,  by  a  suit 
at  law,  or,  when  It  Is  a  lien,  by  a  bill  in  equity." 

In  Thompson  v.  Allen  County  (C.  C.)  13  Fed.  99,  Mr.  Justice  Mat- 
thews, referring  to  the  Meriwether  Case,  said: 

"I  am  constrained  to  conclude  that  it  was  decided  by  the  spirit  and  logic  of 
that  case  that  the  collection  of  a  public  tax  as  much  belongs  to  the  authority 
of  the  state  as  its  levy  and  assessment,  and  the  reasons  which  forbid  a  court 
to  supply  the  latter  apply  with  equal  force  to  the  former." 

In  Crabtree  v.  Madden,  64  Fed.  426,  4  C.  C.  A.  408,  the  tax  sought 
to  be  collected  was  imposed  by  the  Indian  tribes.  This  court,  speak- 
ing through  Judge  Sanborn,  after  asserting  that  the  authority  im- 
posing the  tax  had  equal  power  to  prescri^  the  remedies  and  des- 
ignate the  officers  to  collect  it,  asserted  the  proposition  that  actions 
at  law  for  the  collection  of  taxes,  as  a  rule,  are  unauthorized,  and  that 
the  general  rule  is  that  where  remedies  are  provided,  and  such  an  ac- 
tion is  not  named  as  one  of  them,  a  common-law  action  to  recover  the 
tax  would  not  lie,  even  in  the  courts  of  the  sovereignty  which  had  im- 
posed them.    He  further  said : 

"The  counsel  for  plaintiffs  attempts  to  escape  this  conclusion  by  the  argu- 
ment that  this  tax  is  a  debt ;  that  it  arises  upon  an  implied  contract ;  that  the 
court  has  jurisdiction  to  enforce  such  contracts,  and  hence  of  this  action. 
This  position  Is  not  tenable.  Taxes  are  not  debts.  They  do  not  rest  upon  con- 
tract, express  or  Implied.  They  are  imposed  by  the  legislative  authority,  with- 
out the  consent  and  against  the  will  of  the  persons  taxed,  to  maintain  the 
government,  protect  the  rights  and  privUeges  of  its  subjects,  or  to  accomplish 
some  authorized  special  purpose.  They  do  not  draw  interest,  are  not  subject 
to  set-off,  and  do  not  depend  for  their  existence  or  enforcement  upon  the  in- 
dividual assent  of  the  taxpayers." 

It  may  be  conceded  that 'a  tax  imposed  in  favor  of  the  government, 
whether  by  assessments  or  other  means,  having  been  ascertained,  so 
as  to  become  fixed  either  as  a  lien  on  specific  property  or  as  a  claim 
in  personam,  no  matter  what  technical  name  may  be  given  to  the 
suit,  the  government  would  be  afforded  a  remedy  through  its  courts 
for  the  enforcement  of  its  payment,  unless  it  appears  from  the  statute 
that  in  respect  of  the  particular  tax  it  was  not  contemplated  that  it 
should  be  collected  by  a  suit  at  law.  As  a  means  for  the  enforcement 
of  the  purchase  of  the  tax  stamps,  which  was  the  onlv  mode  of  pay- 
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ment  prescribed  by  the  act,  the  statute  subjected  the  derelict  to  pros- 
ecution as  a  misdemeanant  and  to  a  fine  of  $100,  and  in  addition 
thereto  it  disentitled  the  deed  to  admission  of  record  under  the  re- 
cording statutes  of  the  state  and  rendered  it  inadmissible  in  evidence 
in  the  courts.  On  the  face  of  the  act  these  penalizing  provisions  were 
deemed  by  Congress  as  far  as  it  cared  to  go  toward  tihe  enforcement 
of  the  payment  of  this  tax. 

It  is  not  persuasive  to  say  that  the  penalty  and  disqualifying  inci- 
dents imposed  might  not  be  effective  to  compel  the  purchase  of  a  large 
amount  of  stamps.  While  the  penal  sum  imposed  as  a  fine  or  the  im- 
prisonment might  not  be  a  sufficient  deterrent  against  evasions  of  the 
tax,  the  scandal  of  a  conviction  tmder  indictment  or  criminal  informa- 
tion and  the  other  consequences  attached  for  the  nonaffixing  of  the 
stamps  were  most  serious.  The  nonadmission  of  the  deed  of  convey- 
ance as  a  muniment  of  title  might  be  most  disastrous  to  the  grantee 
in  the  event  of  the  interposition  of  the  creditors  of  the  grantor  or 
subsequent  grantees  or  mortgagees.  In  the  event  of  a  judicial  in- 
quiry, where  tlie  rights  of  the  grantee  were  at  issue,  the  inadmissibil- 
ity of  his  deed  in  evidence,  for  the  lack  of  stamps,  might  be  ruinous 
to  him.  It  is  sufficient,  however,  to  say  that  Congress  in  framing  the 
statute  deemed  the  liabilities  and  disabilities  imposed  adequate  enough 
to  enforce  compliance.  The  judicial  branch  of  the  government  has 
no  right  to  challenge  the  legislative  discretion.  The  established  rule 
of  the  common  law  is  that  where  a  legislative  act  creates  a  new  right, 
or  imposes  a  new  burden,  and  specifies  certain  remedies  in  the  form 
of  penalties  and  the  like,  the  prescription  is  exclusive  of  any  other 
remedy. 

It  is  a  noteworthy  fact  that  in  the  matter  of  "Legacies  and  Distribu- 
tive Shares  of  Personal  Property"  (pages  798,  799,  of  the  act  of  1898), 
where  the  tax  is  ascertained  from  schedules  and  constitutes  a  lien 
upon  the  decedent's  estate,  on  refusal  of  the  administrator  or  execu- 
tor to  pay,  it  is  provided  that: 

"The  collector  shall  commence  appropriate  proceedings  before  any  court  of 
the  United  States,  in  the  name  of  the  United  States,  against  such  person  or 
persons  as  may  have  the  actual  or  constructive  custody  or  possession  of  such 
property  or  personal  estate,  or  any  part  thereof,  and  shall  subject  such  proper- 
ty or  personal  estate,  or  any  portion  of  the  same,  to  be  sold  upon  the  judgment 
or  decree  of  such  court,"  etc. 

No  like  provision  was  made  in  respect  of  the  failure  to  place  upon 
any  written  instrument  the  required  stamps. 

The  contention  on  behalf  of  the  government  is  that  this  suit  is  mainr 
tainable  by  reason  of  section  31  of  the  act,  which  declares  that: 

"All  administrative,  special  or  stamp  provisions  of  law,  including  the  laws 
in  relation  to  the  assessment  of  taxes,  not  heretofore  specifically  r^>ealed^  are 
hereby  made  applicable  to  this  act" 

In  order  to  make  said  section  eflFective  to  the  end  desired,  it  is  fur- 
ther claimed  that  it  had  reference  to  and  incorporated  into  the  statute 
the  provisions  of  section  9  of  the  internal  revenue  act  of  1866,  au- 
thorizing suit  by  the  government  to  recover  taxes  (which  has  here- 
inbefore been  quoted),  which  now  constitutes  section  3213,  Rev.  St 
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U.  S.  1878.  This,  it  must  be  conceded,  would  be  a  remarkable  ex- 
tension of  the  ordinary  import  of  the  terms  and  words  employed  in 
said  section  31.  It  occurs  under  the  heading  "Legacies  and  Distribu- 
tive Shares  of  Personal  Property,"  declaring  that  estates  in  descent 
and  distribution  shall  be  taxed,' and  providing  the  amount  and  the 
manner  of  ascertaining  the  same.  As  the  stamp  tax  in  respect  of 
deeds  of  conveyance  imposed  by  the  war  revenue  acts  of  1864  and 
1866  were  repealed  by  Act  June  6,  1872,  c.  315,  17  Stat.  256,  the  term 
"stamp  provisions*'  could  have  no  reference  to  provisions  pertaining  to 
stamps  on  deeds  of  conveyance,  for  those  had  been  "heretofore  spe- 
cially repealed."  But  there  were  "laws  in  respect  to  the  assessment  of 
taxes"  which  had  not  hitherto  been  repealed,  such  as  inheritance  taxes, 
legacies,  and  personal  property,  and  assessments  on  incomes. 

The  term  "special" — that  is,  special  provisions  of  law— certainly 
did  not  point  out  said  section  3213,  Rev.  St.  1878,  supra,  as  that  is  a 
general  law  applicable  to  all  taxes  collectible  by  suit.  Its  natural  im- 
port is  that  it  refers  to  some  special  provisions  of  some  act  which 
might  not  have  been  specified  in  the  particular  act.  But  it  can  have  no 
reference  to  provisions  respecting  the  payment  of  taxes  by  stamps, 
as  the  act  of  1898  presents  ^  plenary  system,  with  definite  details  as  to 
the  manner  of  their  payment,  and  prescribes  the  remedy  for  its  en- 
forcement. 

The  only  remaining  term,  therefore,  in  section  31,  upon  which  the 
government's  contention  can  be  hung,  is  the  word  "administrative." 
The  ordinary,  common  acceptation  of  this  term  is  that  it  pertains  to 
matters  that  are  ministerial,  administrative,  or  executive.  An  assess- 
ment might,  with  admissible  propriety,  imply  a  mere  ministerial  act; 
but  the  specification  in  the  section  of  "laws  in  relation  to  the  assess- 
ment of  taxes"  clearly  enough  indicates  that  in  the  judgment  of  Con- 
gress the  word  "administrative"  was  not  sufficient  to  comprehend  an 
assessment  The  omission  of  the  word  "collection,"  which  is  so  closely 
allied  to  and  usually  follows  an  assessment,  would  indicate  that  it  was 
purposely  omitted.  In  any  event,  the  term  "collection"  is  not  ex- 
pressed, and  the  court  has  no  authority  to  read  it  into  the  statute. 

There  is  another  persuasive,  if  not  conclusive,  fact  that  it  was  not 
the  mind  of  Congress  that  a  suit  could  be  maintained  for  the  recovery 
of  taxes  growing  out  of  a  failure  to  put  the  required  revenue  stamps 
on  a  deed  or  other  written  instrument.  Act  April  12,  1902,  c.  500,  § 
7,  32  Stat.  97  [U.  S.  Comp.  St.  Supp.  1907,  p.  646],  expressly  repeals 
the  act  of  1898  requiring  deeds  of  conveyance  to  be  stamped  and  fix- 
ing the  amount  thereof,  and  it  also  expressly  repealed  section  29  of  the 
act  of  1898  respecting  legacies  and  distributive  shares  of  personal 
property.    But  this  was  qualified  by  the  provision  (section  8)  : 

"That  all  taxes  or  duties  Imposed  by  section  29  of  the  act  of  June  13,  1898, 
and  amendments  thereof  prior  to  the  takinsc  effect  of  this  act,  shall  be  subject, 
as  to  lien,  charge,  collection,  and  otherwise,  to  the  provisions  of  section  30 
of  the  act  of  June  13,  1898,  and  amendments  thereof,  which  are  hereby  con- 
tinued In  force." 

It  then  recopied  said  section  30,  providing  for  the  manner  of  as- 
sessments and  the  legal  procedure  to  recover  that  tax  by  suit.  The 
failure  of  Congress  to  make  a  like  reservation  in  respect  of  the  en- 
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forcement  of  the  collection  of  taxes  under  the  stamp  act  furnishes,  to 
our  minds,  an  irrefragable  argument  against  the  contention  of  the 
government 

Suggestive  argument  is  furthermore  furnished  by  reference  to  other 
statutes  in  pari  materia  respecting  tax  stamps  to  be  placed  on  certain 
packages  and  articles.  Take  the  act  imposing  a  tax  upon  the  sale,  etc., 
of  "filled  cheese"  (Act  June  6,  1896,  29  Stat.  255,  c.  337  [U.  S.  Comp. 
St  1901,  p.  2239]).  Section  10  provides  that,  whenever  any  manu- 
facturer sells  or  removes  for  sale  any  filled  dieese  upon  which  the 
tax  is  required  to  be  paid  by  stamps  without  paying  such  tax,  it  shall 
be  the  duty  of  the  Commissioner  of  Internal  Revenue,  within  a  period 
of  not  more  than  two  years  after  such  sale  or  removal,  upon  satis- 
factory proof,  to  estimate  the  amount  of  tax  which  has  been  omitted 
to  be  paid  and  to  make  an  assessment  therefor  and  certify  the  same 
to  the  collector.  "The  tax  so  assessed  shall  be  in  addition  to  the  pen- 
alties imposed  by  law  for  such  sale  or  removal."    Section  17  provides : 

'That  all  fines,  penalties,  and  forfeitures  Imposed  by  this  act  may  be  re- 
covered In  any  court  of  competent  jurisdiction." 

While  the  act  for  the  enforcement  of  the  payment  of  this  stamp  duty 
provides  penalties  and  forfeitures,  in  order  that  that  should  not  be 
regarded  as  the  only  remedy  for  the  enforcement  of  the  tax,  the  stat- 
ute expressly  declares  that  the  tax  shall  be  in  addition  to  the  penal- 
ties imposed  by  law  for  such  failure,  and  consequently  could  be  recov- 
ered by  suit  under  said  section  3213,  supra. 

Act  June  13,  1898,  c.  448,  30  Stat.  448,  468  [U.  S.  Comp.  St.  1901, 
p.  2286],  providing  for  the  payment  of  taxes  on  mixed  flour,  de- 
clares that  "the  tax  levied  by  this  section  shall  be  represented  by  cou- 
pon stamps,"  and  that  the  Commissioner  of  Internal  Revenue,  for  a 
period  of  not  more  than  one  year  after  such  sale,  consignment,  or  re- 
moval, is  to  estimate  the  amount  of  the  tax  which  should  have  been 
paid,  make  an  assessment  therefor,  and  certify  the  same  to  the  col- 
lector of  the  proper  district.  "The  tax  so  assessed  shall  be  in  addi- 
tion to  the  penalties  imposed  by  this  act  for  an  unauthorized  sale  or 
removal,"  with  a  further  provision  "that  all  fines,  penalties,  and  for- 
feitures imposed  by  the  section  specified  may  be  recovered  in  any 
court  of  competent  jurisdiction." 

So  Act  Aug.  27,  1894,  c  349,  28  Stat.  562  [U.  S.  Comp.  St  1901, 
p.  2275],  declares  that,  whenever  any  article  upon  which  a  tax  is  re- 
quired to  be  paid  by  means  of  a  stamp  is  sold  or  removed  for  sale  by 
the  manufacturer  thereof  without  the  use  of  the  proper  stamp,  in  ad- 
dition to  the  penalties  imposed  by  law  for  such  sale  or  removal,  it 
shall  be  the  duty  of  the  Commissioner  of  Internal  Revenue,  within  a 
period  of  not  more  than  two  years  after  such  sale  or  removal,  to  esti- 
mate the  amount  of  the  tax  which  has  been  omitted  to  be  paid,  and  to 
make  an  assessment  therefor  upon  the  manufacturer  or  producer  of 
such  article,  the  amount  to  be  certified  to  the  collector,  who  shall  de- 
mand payment  of  such  tax,  "and  upon  the  neglect  or  refusal  of  pay- 
ment by  such  manufacturer  or  producer,  shall  proceed  to  collect  the 
same  in  the  manner  provided  for  the  collection  of  other  assessed 
taxes." 
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Act  Aug.  2,  1886,  c.  840,  24  Stat.  210  [U.  S.  Comp.  St  1901,  p. 
2230],  imposed  a  tax  on  the  manufacture  and  sale  of  oleomargarine. 
Section  6  of  the  act  provided  that : 

"Every  person  who  knowingly  sells  or  offers  for  sale,  or  delivera  or  offers 
to  deliver,  any  oleomargarine  in  any  other  form  than  in  new  wooden  or  paper 
packages  as  above  described,  or  who  packs  in  any  package  any  oleomargarine 
in  any  manner  contrary  to  law,  or  who  falsely  brands  any  package  or  affixes 
a  stamp  on  any  package  denoting  a  less  amount  of  tax  than  that  required  by 
law,  shall  be  lined  for  each  offense  not  more  than  one  thousand  dollars,  and 
be  imprisoned  not  more  than  two  years." 

Section  8,  after  declaring  the  amount  of  tax  per  pound  to  be  paid 
by  the  manufacturer  thereof,  declares  that: 

"The  tax  levied  by  this  section  shall  be  represented  by  coupon  stamps ;  and 
the  provisions  of  existing  laws  governing  the  engraving,  issue,  sale,  etc.,  re- 
lating to  tobacco  and  snuff,  as  far  as  applicable,  are  hereby  made  to  apply 
to  stamps  provided  for  by  this  section." 

And  section  9  declares  that  whenever  there  shall  be  a  sale  "without 
the  use  of  the  proper  stamps,  it  shall  be  the  duty  of  the  Commissioner 
of  Internal  Revenue,  within  a  period  of  not  more  than  two  years  after 
such  sale,"  etc.,  to  estimate  the  amount  of  the  tax  which  has  been 
omitted  to  be  paid,  and  to  make  an  assessment  therefor  and  certify 
the  same  to  the  collector,  and  "the  tax  so  assessed  shall  be  in  addition 
to  the  penalties  imposed  by  law  for  such  sale  or  removal."  The  ab- 
sence of  such  a  provision  in  the  act  of  1898,  to  the  effect  that  the  pen- 
alties and  forfeitures  shall  be  in  addition  to  the  amount  of  the  tax  to 
be  paid,  in  respect  of  the  stamps  required  to  be  placed  on  written  in- 
struments and  the  like,  is  significant.  In  respect  of  the  articles  above 
enimierated  the  assessment  of  the  tax  was  made  upon  the  thing  itself,, 
and  created  an  obligation  in  personam  for  the  tax  after  the  assess- 
ment made  by  the  collector,  as  provided  by  the  statutes. 

There  are  numerous  reported  cases  under  the  war  revenue  tax  acts 
wherein  suits  were  instituted  to  enforce  the  collection  of  taxes  under 
other  provisions  imposing  an  assessment  upon  the  thing  itself  or  the 
fund  arising  in  a  particular  way.  As  every  lawyer  who  was  in  active 
practice  during  the  period  when  the  stamp  acts  of  1864  and  1866  were 
in  force  will  recall,  the  holders  of  instruments  required  by  the  acts  to 
be  stamped  met  with  serious  defeats  in  litigation  where  the  unstamped 
instruments  were  rejected  in  evidence.  While  some  state  courts  held 
that  the  act  could  not  thus  determine  for  the  state  courts  the  ques- 
tion of  the  competency  of  such  instruments  as  evidence,  a  g^eat  ma- 
jority of  the  state  courts  affirmed  the  validity  of  the  act  in  this  respect,, 
and  the  federal  courts  uniformly  enforced  it.  Notwithstanding  the 
fact  that  failures  in  certain  instances  to  place  on  the  designated  writ- 
ten instrimients  the  required  stamps  was  brought  to  public  attention, 
there  is  not  a  reported  case  showing  that  the  government  conceived 
that  it  had  a  right  of  action  to  recover  such  tax  as  a  debt.  And  there 
is  but  one  reported  case  under  the  war  revenue  tax  in  question  where 
such  right  of  action  has  been  asserted,  and  that  is  the  case  of  Flesh- 
man  V.  McClain  (C.  C.)  105  Fed.  610.  That  was  a  suit  instituted 
ag^nst  the  collector  of  internal  revenue  to  recover  back  a  tax  alleged 
to  have  been  illegally  exacted,  growing  out  of  the  failure  of  a  stock- 


Digitized  by 


Google 


470  84  C.  C.  A.  REPORTS. 

broker  to  affix  revenue  stamps  to  certain  memoranda  of  sales.  The 
Circuit  Court  overruled  a  demurrer  to  the  petition,  on  the  distinct 
ground  that  as  the  stamp  duty  imposed  by  the  statute  was  collectible 
through  the  sale  of  stamps  and  in  no  other  prescribed  mode,  and  the 
statute  having  prescribed  what  penalties  might  be  enforced  and  re- 
covered, attaching  other  penalizing  incidents  for  failure  to  affix  the 
stamp,  the  right  to  maintain  the  suit,  therefore,  could  not  arise  by  im- 
plication. This  ruling  was  affirmed  by  the  Court  of  Appeals  of  the 
Third  Circuit  in  106  Fed.  880,  46  C.  C.  A.  15.  While  Gray,  Circuit 
Judge,  who  spoke  for  the  court,  held  that  the  tax  was  not  demandable 
on  other  grounds  as  well,  he  took  pains  to  say  that  the  grounds  upon 
which  the  court  below  based  its  opinion  were  "equally  controlling  and 
decisive  of  the  case  in  hand,"  and  then  proceeded  to  adopt  the  opinion 
of  the  district  judge.    He  said,  inter  alia : 

"Congress  possessed  the  sole  power  to  authorize  this  tax,  and  the  sole  power 
to  prescribe  the  means  by  which  It  should  be  collected.  No  remedy  by  suit 
is  given  or  Implied  by  the  act  In  question,  nor  is  there  to  be  discovered  any 
authority  to  demand  and  accept  money  in  lieu  of  the  stamps  that  are  required 
by  law  to  be  affixed.  ♦  ♦  ♦  A  penalty  for  failure  to  obey  this  statutory 
requirement  is  provided,  but  I  find  no  other  remedy  in  the  act" 

It  seems  to  us  that  a  contrary  view  of  the  statute  in  question  would 
be  far-reaching  in  its  consequences.  There  is  no  limitation  imposed  by 
the  statute  of  1898  limiting  such  suits,  for  the  sufficient  reason  that 
the  Congress,  in  our  opinion,  never  for  one  moment  conceived  that  the 
United  States  afterwards,  when  all  the  moneys  had  been  realized  un- 
der the  statute  for  the  exigencies  of  the  war  debt,  and  after  it  had 
repealed  the  statute,  zealous  inspectors  or  prowlers  through  ancient 
records  might  discover  that  some  instrument  had  not  been  properly 
stamped,  and  the  courts  be  flooded  with  suits  for  the  recovery  of  the 
deficiencies.  The  tax  sued  for  accrued  in  1899.  Mr.  Stratton  died  in 
1901.  Under  the  laws  of  Colorado  claims  against  estates  of  decedents 
are  required  to  be  presented  for  allowance  within  two  years.  This  suit 
was  not  brought  until  after  the  lapse  of  about  six  years,  and  after  the 
repeal  of  the  statute  and  the  calling  in  for  cancellation  by  the  Inter- 
nal Revenue  Department  of  all  such  stamps.  The  language  of  Mr. 
Justice  Bradley,  in  Savings  Bank  v.  United  States,  supra,  would  have 
a  juster  application  to  the  situation  of  this  suit: 

"If  the  matter  is  left  open  so  that  any  person  or  corporation  may  be  prose- 
cuted for  taxes  at  any  time,  it  leaves  the  citizen  exposed  to  many  hazards, 
and  to  the  mercy  of  prying  informers,  when  the  evidence  by  which  he  could 
have  shown  his  immunity  or  exemption  has  perished," 

Finding  no  express  authority  in  the  statute  for  such  a  proceeding, 
we  are  of  opinion  that  the  judgment  of  the  district  court  should  be 
affirmed.     It  is  so  ordered. 

HOOK,  Circuit  Judge  (dissenting).  The  question  in  this  case  is 
whether  the  government  is  entitled  to  maintain  an  action  for  the  re- 
covery of  stamp  taxes  imposed  by  the  war  revenue  act  of  1898.  The 
govermnent  contends  that  it  is  because  (a)  the  rule  of  Savings  Bank 
V.  United  States,  19  Wall.  227,  22  L.  Ed.  80,  still  prevails,  and  (b) 
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by  express  provision  in  the  act  itself  Congress  adopted  and  applied  to 
the  taxes  therein  levied  all  means  of  collection  then  authorized  by 
law,  and  among  them  was  the  remedy  of  plenary  action.  I  am  not 
persuaded  that  Savings  Bank  v.  United  States  has  been  overruled,  or 
that  the  court's  full  discussion  and  decision  that  a  right  of  action  ex- 
isted independent  of  statutory  provision  are  obiter  dicta.  The  Su- 
preme Court  based  its  conclusion  upon  two  distinct  and  independent 
grounds,  either  of  which  was  sufficient:  First,  general  principles  of 
law,  and  particularly  those  respecting  the  attributes  of  sovereignty; 
and,  second,  a  provision  of  the  statute  then  in  question  applying  to 
the  particular  case.  It  is  manifest  that  what  was  said  upon  either  of 
these  cannot  be  held  to  be  obiter.  Any  doubt  about  this  would  be  dis- 
pelled by  Union  Pacific  Co.  v.  Mason  City  Co.,  199  U.  S.  166,  26  Sup. 
Ct.  20,  50  L.  Ed.  134,  wherein  Mr.  Justice  Brewer  said : 

"Of  course,  where  there  are  two  pounds,  upon  either  of  which  the  Judg- 
ment of  the  trial  court  can  be  rested,  and  the  appellate  court  sustains  both, 
the  ruling  on  neither  is  obiter ;  but  each  is  the  Judgment  of  the  court,  and  of 
equal  validity  with  the  other." 

This  language  was  used  in  affirmance  of  our  own  decision  in  that 
case  (128  Fed.  230,  64  C.  C.  A.  348),  wherein  Judge  Sanborn  said: 

"Where  a  court  places  its  decision  of  the  ultimate  legal  issue  before  it  upon 
its  decisions  of  two  legal  questions,  which  were  pertinent  to  the  issue,  debated 
at  the  bar,  and  considered  and  determined  in  tlie  opinion,  the  decision  of  either 
one  of  which  is  sufficient  to  sustain  the  determination  of  the  ultimate  issue, 
the  decision  of  each  of  the  two  questions  and  of  every  pertinent  legal  question 
decided  in  reaching  either  decision  has  the  binding  force  of  an  adjudication, 
and  is  not  a  mere  obiter  dictum." 

It  is  equally  clear  that  Savings  Bank  v.  United  States  has  not  been 
overruled  by  Meriwether  v.  Garrett,  102  U.  S.  472,  26  L.  Ed.  197,  or 
its  authority  impaired  by  that  case,  or  by  the  earlier  case  of  Lane 
County  V.  Oregon,  7  Wall.  71,  19  L.  Ed.  101.  In  the  Lane  County 
Case  it  was  decided  that  the  statutes  of  Oregon  required  certain  taxes 
to  be  paid  in  gold  and  silver  coin  and  that  the  term  *'debts"  used  in  the 
legal  tender  acts  of  Congress  had  no  reference  to  taxes  imposed  by 
state  authority.  Nothing  more  was  decided.  In  the  Meriwether  Case, 
which  is  relied  on  as  a. departure  from  the  rule  of  Savings  Bank  v. 
United  States,  the  question  now  before  us,  namely,  whether  the  gov- 
ernment can  maintain  an  action  for  the  recovery  of  taxes  levied  by  it, 
did  not  arise  at  all,  and  was  not  decided.  Justice  Field  did  not  deliver 
the  opinion  of  the  court.  In  fact  there  was  no  opinion  by  the  court. 
There  was  merely  a  brief  statement  of  legal  conclusions  upon  the 
facts  involved  without  an  expression  of  the  reasons  which  induced 
them.  Justice  Field,  on  behalf  of  himself  and  Justices  Miller  and 
Bradley,  merely  wrote  a  statement  of  the  reasons  which  controlled 
their  concurrence.  Three  other  justices,  Strong,  Swayne,  and  Harlan, 
dissented.  But,  as  already  observed,  the  question  before  us  was  not 
there  involved.  It  is  a  curious  fact  that  Justice  Miller,  for  whom 
Justice  Field  spc4ce  in  the  Meriwether  Case,  delivered  the  opinion  in 
United  States  v.  Pacific  Railroad,  which  I  will  presently  advert  to 
again,  in  which  he  held  that  the  government  could  maintain  an  action 
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to  recover  a  tax,  and  in  referring  to  Saving^  Bank  v.  United  States 
said: 

**In  that  case  the  Snpr^ne  Court  held  that  for  the  purposes  of  that  collect 
tion  and  in  some  senses  it  was  a  debt ;  that  the  tax — ^which  I  presume  was  the 
same  kind  of  a  tax  as  this  is— could  be  so  collected." 

In  Savings  Bank  v.  United  States  the  court  referred  to  the  estab- 
lished practice  in  England  of  actions  and  suits  in  the  nature  of  debt 
being  maintained  by  the  crown  for  the  recovery  of  taxes  and  duties, 
though  such  remedies  were  unauthorized  by  statute.  The  court  also 
referred  with  approval  to  decisions  in  this  country  holding  that  the 
government  was  entitled  to  such  remedy.  United  States  v.  Lyman,  1 
Mason,  482,  Fed.  Cas.  No.  16,647;  Meredith  v.  United  States,  13 
Pet.  486,  10  L.  Ed.  258.  In  the  Lyman  Case  will  be  found  an  ex- 
haustive discussion  of  the  question  by  Justice  Story  and  full  reference 
to  the  English  authorities. 

The  rule  of  Savings  Bank  v.  United  States  finds  abundant  support, 
were  any  needed,  in  other  decisions  of  the  national  courts.  In  Stock- 
well  v.  United  States,  13  Wall.  631,  20  L.  Ed.  491,  it  was  said: 

"Debt  lies  whenever  a  sum  certain  Is  due  to  the  plaintiff  or  a  sum  which 
can  readily  be  reduced  to  a  certainty — a  sum  requiring  no  future  valuatioo 
to  settle  its  amount.  It  is  not  necessarily  founded  upon  contract  It  is  Im- 
material in  what  manner  the  obligation  was  incurred  or  by  what  it  is  eylr 
denced,  if  the  sum  owing  is  capable  of  being  definitely  ascertained." 

See,  also,  Chaffee  v.  United  States,  18  Wall.  616,  21  L.  Ed.  908. 

United  States  v.  Pacific  Railroad,  4  Dill.  66,  Fed.  Cas.  No.  15,983, 
was  a  suit  in  equity  to  recover  the  amount  of  taxes  claimed  to  be  due 
from  the  railroad  company  under  the  internal  revenue  law  and  to  en- 
force the  lien  of  the  taxes  upon  its  property.  Mr.  Justice  Miller,  with 
whom  Judge  Dillon  was  associated,  said : 

"A  good  deal  of  argum^it  on  both  sides  has  been  presented  to  us  upon  the 
question  whether  an  action  to  recover  taxes  is  an  action  of  debt,  and  whether 
an  obligation  to  pay  taxes  to  the  government  is  a  debt.  ♦  ♦  ♦  In  the  view 
tliat  all  of  us  here  take  I  think,  however,  that  this  discussion  is  immaterial. 
It  is  immaterial  what  you  call  the  obligation  of  a  citizen  to  pay  his  taxes. 
It  Is  very  clearly  an  obligation  which,  may  be  enforced  by  the  courts." 

The  doctrine  of  Savings  Bank  v.  United  States  was  recognized  as 
controlling  by  Justice  Clifford  and  the  district  judge  who  sat  with  him 
in  United  States  v.  Hazard,  Fed.  Cas.  No.  15,337.  In  United  States 
V.  Cobb  (C.  C.)  11  Fed.  76,  it  was  said  that  the  settled  rule  that  im- 
port duties  were  personal  debts  of  the  importer  for  which  action  would 
lie  had  been  applied  to  the  internal  revenue  acts.  In  United  States  v. 
Dodge,  1  Deady,  124,  Fed.  Cas.  No.  14,973,  the  Meredith  Case,  supra, 
is  cited  as  authority  for  a  personal  liability  of  importer  and  consignee 
for  import  duties,  and  in  the  Meredith  Case  the  liability  was  sustained 
upon  general  principles  of  law.  United  States  v.  Tilden,  9  Ben.  368, 
Fed.  Cas.  No.  16,519,  was  an  action  to  recover  inaxne  taxes;  but  it 
involved  the  questions  now  before  us — whether  the  remedies  specified 
in  the  act  imposing  the  tax  were  exclusive,  and  whether  an  action  in 
debt  would  lie.  Judge  Blatchford,  after  an  exhaustive  discussion  of 
the  Savings  Bank  Case,  said  that  it  decided  every  question  before 
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him.  He  also  disposed  of  the  contention  that  certain  portions  of  the 
opinion  in  that  case  were  obiter.  United  States  v.  Washington  Mills, 
2  Cliff.  601,  Fed.  Cas.  No.  16,647,  was  an  action  to  recover  a  revenue 
tax  under  the  act  of  June  30,  1864.    Justice  Clifford  said : 

"Objection  Is  also  made  to  the  right  of  the  plaintiffs  to  recover  in  this  case, 
because  it  is  insisted  that  the  remedy  by  distraint  as  given  in  the  act  of  Con- 
gress is  the  exclusive  remedy  in  the  case.  ♦  ♦  ♦  Extended  argument  upon 
this  subject,  however,  is  unnecessary,  as  the  question  is  regarded  as  settled 
by  the  decisions  of  the  Supreme  Ck>urt.  The  same  objection  was  made  in  the 
case  of  Meredith  v.  United  States,  13  Pet  (38  U.  S.)  493,  10  L.  Bd.  258,  which 
was  a  suit  for  duties  on  imports.  Duties  due  upon  all  goods  imported,  say  the 
court  in  that  case,  constitute  a  personal  debt  due  to  the  United  States  from 
the  importer,  independently  of  any  lien  on  the  goods  or  any  bond  given  for 
the  duties.  ♦  ♦  ♦  Assumpsit  for  taxes  Imposed  under  the  acts  of  Congress 
providing  for  internal  revenue  Is  also  the  proper  form  of  action." 

In  King  v.  United  States,  99  U.  S.  229,  25  L.  Ed.  373,  a  case  not 
involving  the  question  before  us,  Justice  Miller,  in  speaking  for  the 
court,  said : 

'The  court  held  explicitly  (in  the  Savings  Bank  Case)  that  the  obligation  to 
pay  the  tax  did  not  depend  on  an  assessment  made  by  any  officer  whatever, 
but  that,  the  facts  being  established  on  which  the  tax  rested,  the  law  made  the 
assessment,  and  an  action  of  debt  could  be  maintained  to  recover  it,  though  no 
officer  had  made  an  assessment. 

In  United  States  v.  Erie  Railway  Co.,  107  U.  S.  2,  2  Sup.  Ct.  83, 
27  L.  Ed.  385,  the  court  adverted  to  what  had  been  decided  in  the  Sav- 
ings Bank  Case,  and  not  with  disapproval;  also  in  United  States  v. 
Reading  Railroad,  123  U.  S.  113,  8  Sup.  Ct.  77,  31  L.  Ed.  138,  and  in 
United  States  v.  Snyder,  149  U.  S.  210,  13  Sup.  Ct.  846,  37  L.  Ed. 
705. 

There  is  no  decision  of  the  Supreme  Court  which,  when  rightly  re- 
garded, impairs  the  controlling  authority  of  Savings  Bank  v.  United 
States.  The  state  courts  are  in  conflict;  the  majority  favoring  the 
contrary  doctrine.  Judge  Dillon,  in  his  work  on  Municipal  Corpora- 
tions (volume  2,  §  816),  says: 

"When  the  power  to  levy  the  tax  is  plainly  given,  the  right  to  collect  by 
suit  should  not  be  taken  to  be  impliedly  denied,  unless  the  Intention  of  the 
Legislature,  that  the  special  mode  prescribed  should  be  the  only  mode,  ap- 
pears with  reasonable  certainty.'* 

Defendants  rely  upon  Crabtree  v.  Madden,  64  Fed.  426,  4  C.  C.  A. 
408,  McClain  v.  Fleshman,  106  Fed.  880,  46  C.  C.  A.  16,  and  Flesh- 
man  V.  McClain  (C.  C.)  106  Fed.  610.  In  the  first  of  these  it  is  said 
that  taxes  are  not  debts ;  but  it  should  be  observed  that  the  case  was 
an  attempt  to  collect  in  the  courts  of  one  sovereignty  taxes  levied  un- 
der the  laws  of  another.  The  other  case  was  an  action  to  recover  from 
a  collector  of  internal  revenue  moneys  alleged  to  have  been  illegally 
demanded  and  received  by  him  under  claim  that  they  were  due  by  vir- 
tue of  section  6  of  the  war  revenue  act.  To  secure  payment  the  col- 
lector threatened  the  plaintiflf  with  "proceedings."  The  Circuit  Court 
and  the  Court  of  Appeals  of  the  Third  Circuit  held  that  the  penalties 
specifically  prescribed  in  the  act  were  the  sole  means  of  enforcing  pay- 
ment and  that  there  was  nothing  in  the  act  giving  or  implying  author- 
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ity  "to  demand  and  accept  money  in  lieu  of  the  stamps  that  are  re- 
quired by  law  to  be  affixed."  The  case  of  Savings  Bank  v.  United 
States  was  not  called  to  the  court's  attention,  nor  was  reference  made 
to  section  31  of  the  act. 

In  both  the  Lyman  and  Meredith  Cases,  supra,  holding  that  duties 
were  recoverable  by  the  government  in  an  action  of  debt,  significance 
was  attached  to  the  employment  in  the  act  imposing  the  duties  of  the 
phrase  "there  shall  be  levied,  collected  and  paid."  The  same  phrase 
is  found  in  that  part  of  the  war  revenue  act  now  under  discussion 
which  relates  to  the  documents,  instruments,  etc.,  of  Schedule  A.  In 
other  words,  Congress  enacted  that  there  shall  be  "levied,  collected 
and  paid  for  and  in  respect  of"  those  documents  and  instruments  "the 
several  taxes  or  sums  of  money  set  down  in  figures  against  the  same 
respectively."  I  apprehend  that  it  is  a  matter  of  no  importance  at  all 
to  tfie  question  before  us  that  for  convenience  in  the  administration  of 
the  law  provision  was  made  that  the  person  liable  to  pay  the  money 
was  authorized  to  do  so  by  purchasing,  affixing,  and  canceling  stamps. 
That  is  an  administrative  detail  quite  useful  in  giving  evidence  of  com- 
pliance with  the  law,  but  having  no  bearing  upon  the  inherent  nature 
of  the  tax  or  upon  the  remedies  of  the  government  for  default  in  pay- 
ment. Nor  does  it  signify  anything  to  say  that  a  tax  or  other  due, 
duty,  or  obligation  is  a  debt,  or  that  it  is  not  a  debt,  unless  we  are 
given  to  know  the  text  in  which  the  term  "debt"  appears.  Debt  has  a 
range  of  meaning  from  the  narrowest  to  the  widest,  both  in  the  law 
and  out  of  it  The  text  determines.  Thus,  a  tax  may  be  a  debt  within 
statutes  concerning  bankruptcy,  insolvency,  and  the  administration  of 
estates  of  deceased  persons,  and  yet  not  so  in  those  relating  to  set-off 
and  legal  tender.  That  in  a  broad  sense  a  tax  is  a  debt  has  been  rec- 
ognized ever  since  the  days  of  Blackstone,  who  said : 

"Whatever,  therefore,  the  laws  order  any  one  to  pay,  that  becomes  instantly 
a  debt  which  he  hath  beforehand  contracted  to  discharge."    3  Bl.  Com.  15S. 

Again,  I  think  it  is  quite  dear  that  actions  at  law  as  means  of  col- 
lecting the  taxes  levied  were  expressly  adopted  by  the  war  revenue 
act.  That  act  imposed  increased  taxes  upon  fermented  liquors,  taxes 
termed  by  Congress  "special  taxes"  on  the  occupations  of  bankers, 
brokers,  and  the  like,  additional  taxes  on  tobaccos  and  dealers  and 
manufacturers  thereof,  taxes  in  respect  of  the  documents,  etc.,  men- 
tioned in  Schedule  A,  and  the  medicines,  etc.,  in  Schedule  B.  It  also 
imposed  what  were  termed  "excise  taxes"  on  those  engaged  in  refin- 
ing petroleum  and  sugar,  also  taxes  on  the  transmission  of  legacies 
and  distributive  shares  of  personal  property  and  upon  various  other 
subjects  of  taxation.     Section  31  of  the  act  is  as  follows : 

"That  all  administrative,  special  or  stamp  provisions  of  law,  including  the 
laws  in  relation  to  the  assessment  of  taxes  not  heretofore  specifically  repealed 
are  hereby  made  applicable  to  this  act" 

I  think  that  my  associates  are  in  error  in  saying  that  this  section  is 
under  the  heading  "Legacies  and  Distributive  Shares  of  Personal 
Property";  the  inference  suggested  being  that  the  section  should  be 
confined  in  its  operation  to  the  subject-matter  of  that  heading.    The  er- 
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ror  in  this  seems  manifest  from  the  reading  of  the  section  itself.  By 
the  very  terms  of  section  31  pre-existing  provisions  of  law  were  made 
applicable  to  the  entire  war  revenue  act,  and  not  merely  to  the  pre- 
ceding sections  29  and  30,  which  deal  with  legacies  and  distributive 
shares  of  personal  property.  If  this  method  of  construction  is  applied 
to  other  portions  of  the  act,  it  must  with  equal  reason  be  said  that  sec- 
tion 28  comes  under  the  heading  "Excise  Taxes  on  Persons,  Firms, 
Companies  and  Corporations  Engaged  in  Refining  Petroleum  and 
Sugar,"  and  is  so  confined  in  its  operation ;  yet  section  28  merely  im- 
poses a  tax  on  every  seat  sold  in  a  palace  or  parlor  car  and  every  berth 
sold  in  a  sleeping  car.  At  the  time  of  the  passage  of  this  act  there  had 
existed  for  many  years  a  comprehensive  scheme  for  the  collection  of 
taxes  constituting  a  machinery  thoroughly  familiar  to  the  officers 
charged  with  its  operation  and  to  a  great  extent  illumined  by  the  de- 
cisions of  the  courts  and  the  rulings  of  administrative  officials.  Among 
those  provisions  is  section  3213  of  the  Revised  Statutes,  under  the  ti- 
tle "Internal  Revenue,"  which  provides,  among  other  things,  that  taxes 
may  be  sued  for  and  recovered  in  the  name  of  the  United  States  in  any 
proper  form  of  action  before  any  Circuit  or  District  Court  of  the 
United  States  for  the  district  within  which  the  liability  to  such  tax  is 
incurred  or  where  the  tax  debtor  resides.  This  provision  has  been 
upon  the  statute  books  ever  since  1866.  The  revenue  act  of  1864  (13 
Stat.  236,  c.  173)  levied  stamp  taxes  similar  to  those  of  the  act  now 
before  us.  Section  41  authorized  actions  for  the  recovery  of  fines, 
penalties,  and  forfeitures  prescribed  by  that  act.  The  act  of  1866  (14 
Stat.  110,  c.  184)  left  the  stamp  taxes  in  force,  but  amended  section 
41  so  that  the  right  of  action  extended  to  fines,  penalties,  and  for- 
feitures prescribed  by  any  law  and  also  to  the  taxes  themselves.  So,  as 
the  law  stood  in  1866,  there  were  stamp  taxes  like  that  in  the  case  be- 
fore us,  and  the  government  might  sue  for  their  recovery.  Some  years 
afterwards  the  sections  imposing  the  stamp  taxes  were  repealed,  but 
the  remedy  applicable  to  all  taxes  has  remained  to  this  day.  Then  in 
1898  the  war  revenue  act  restored  the  stamp  taxes.  Can  there  be  much 
doubt  that  without  express  provision  the  old  general  remedy  for  the 
recovery  of  all  taxes  applied  to  those  imposed  by  the  new  act?  Can 
there  be  any  doubt  whatever  that  to  make  the  matter  certain  Congress 
inserted  section  31  ? 

When  the  bill  that  became  the  war  revenue  act  was  called  up  for 
consideration  in  the  House  of  Representatives  April  27,  1898,  Mr. 
Dingley,  who  had  charge  of  it,  said,  in  explaining  its  scope  and  pur- 
port, that  they  had  restored  the  adhesive  stamp  tax  which  existed  from 
1864  to  1872,  placing  it  in  large  part  on  the  basis  of  the  old  law  as  it 
stood  in  1866,  with  certain  additions  (31  Cong.  Rec.  part  5,  p.  4298). 
It  seems  to  me  altogether  dear  that  by  section  31  it  was  the  intention 
of  Congress  to  expressly  adopt  this  old  provision  as  part  of  the  ma- 
chinery for  the  enforcement  of  the  taxes  then  levied.  It  made  applica- 
ble to  the  act  all  "administrative  provisions  of  law,"  and  if  section 
3213,  Rev.  St.,  is  not  an  administrative  provision,  what  is  it?  When 
we  speak  of  laws  relating  to  the  administration  of  estates,  we  include 
laws  prescribing  the  methods  and  remedies  for  the  collection  of  the  as- 
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sets  and  their  distribution  and  the  powers  of  officers  in  connection 
therewith.  When  we  speak  of  administrative  provisions  of  law  in 
respect  of  taxes,  I  think  we  naturally  include  all  those  granting  powers 
to  executive  officials  and  providing  ways  and  means  for  collection. 
That  this  result  was  in  the  mind  of  Congress  I  have  little  doubt  Mr. 
Dingley  also  said  in  explaining  the  general  scope  of  the  bill : 

"Tbese  taxes  have  been  selected,  first,  because  we  have  the  machinery  for 
the  collection  of  them  now,  and  they  can  be  collected  with  but  slight  additions 
to  the  force  and  with  but  slight  Increase  of  expense.  We  have  selected  them, 
also,  because  they  were  a  source  of  revenue  successfully  seized  upon  during 
the  Civil  War,"  etc.    81  Cong.  Rea  p.  4297. 

These  same  ideas  were  repeated  during  the  progress  of  the  bill  un- 
til it  finallv  was  enacted  into  law.  I  am  unable  to  see  why  the  repeal 
in  1902  of  the  provisions  imposing  taxes  on  the  transmission  of  lega- 
cies and  inheritances  and  the  retention  of  the  machinery  for  the  col- 
lection of  those  already  accrued  is  of  significance  in  this  case.  The  lia- 
bility for  accrued  taxes  in  respect  of  conveyances  still  remained,  and  so 
did  section  31  of  the  act,  and  also  section  3213  of  the  Revised  Statutes 
of  1878.  Those  sections  were  not  repealed.  Nor  can  I  perceive  any 
relevancy  in  other  acts  of  Congress  which  provide  that  the  taxes  im- 
posed should  be  in  addition  to  fines,  penalties,  and  forfeitures  pre- 
scribed for  violation  of  particular  commands  of  those  acts,  unless  it  is 
claimed  that  the  absence  of  such  provision  in  respect  of  the  stamp 
taxes  of  the  war  revenue  act  is  an  argument  that  Congress  intended 
that  the  payment  of  a  fine  under  that  act  should  operate  as  a  payment 
of  the  tax  and  a  release  from  further  liability.  I  think  that  a  state- 
ment of  this  argument  is  its  refutation.  No  imprisonment  was  pre- 
scribed in  the  war  revenue  act  for  failure  to  stamp,  except  when  ac- 
companied by  an  intent  to  evade  the  provisions  of  the  act  No  sudi 
intent  is  charged  in  this  case.  That  some  states  deny  the  power  of 
Congress  to  disqualify  an  unstamped  instrument  as  evidence  was 
known  when  the  act  was  passed,  and  the  inefficacy  of  such  a  disqualifi- 
cation as  a  coercive  means  was  apparent. 

So  much  for  the  "fines,  penalties  and  forfeitures"  which  it  is 
claimed  constitute  the  sole  means  of  insuring  payment  of  these  taxes. 
It  would  be  strange  that  Congress  should  so  intend  when  it  was  en- 
deavoring to  provide  the  government  with  means  vitally  necessary  for 
the  conduct  of  a  war — ^that  it  should  not  give  the  government  the  sim- 
ple remedies  which  every  individual  has  for  the  collection  of  a  debt 
If  Congress  has  power  to  enact  that  a  tax  shall  be  levied,  collected,  and 
paid,  and  it  does  so  enact,  there  is  nothing  so  unusual  or  oppressive 
in  an  action  for  the  recovery  of  the  tax  that  such  remedy  should  be 
denied,  and  it  should  not  be  denied,  unless  it  is  evident  that  it  was  the 
legislative  intent  to  limit  the  means  of  enforcement  to  the  penal  provi- 
sions of  the  act. 
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THOMAS  V.  UNITED  STATBS. 

TAGGART  v.  SAME. 

(Clrcnlt  Court  of  Appeals,  Eighth  Circuit    October  21,  1007.) 

Nos.  2,485,  2,436. 

L  Statutbs— Rules  of  Construction— Compilations. 

In  cases  of  doubt  and  uncertainty  as  to  the  meaning  of  a  compiled  or 
revised  statute,  resort  may  properly  be  had  to  the  original  enactments. 
[Bd.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  44,  Statutes,  §  332.] 

2.  CONSPIRAOT— B^DEBAL   STATUTE— CONSTBUOTION. 

In  Rev.  St  8  5440  [U.  S.  Comp.  St.  1901,  p.  3676],  relating  to  conspira- 
cies, the  words  "offenses  against  the  United  States"  have  the  same  mean- 
ing as  the  words  "offenses  against  the  laws  of  the  United  States*'  in  the 
original  act  of  March  2,  1867  (14  Stat  484,  c.  169)  the  change  being  mere- 
ly one  of  phraseology  made  by  the  revision  commission,  and  such  section 
denounces  conspiracies  to  commit  oftenses  created  by  any  of  the  statutes 
of  the  United  States. 

a.  Same. 

A  defendant  may  be  prosecuted  under  Rev.  St  §  5440  [U.  S.  Comp.  St 
1901,  p.  3676],  for  a  conspiracy  to  violate  a  criminal  or  penal  statute  of 
the  United  States,  notwithstanding  the  fact  that  the  punishment  pre- 
scribed for  the  offense  created  by  such  statute  is  less  than  that  prescribed 
for  conspiracy ;  the  conspiracy  In  itself  being  a  distinct  and  substantive 
off^ise. 

4.  Same— CoNSPiBACT  to  Violate  Interstate  Commerce  Act— Giving  or  Re- 
ceiving Rebates. 

A  conspiracy  to  induce  the  giving  or  receiving  of  rebates  In  violation  of 
the  Elkins  act  (Act  Feb.  19,  1903,  c.  708,  32  Stat  847  [U.  S.  Comp.  St. 
Supp.  1907,  p.  880]),  is  punishable  under  Rev.  St.  §  5440  [U.  S.  Comp.  St. 
1901,  p.  3676],  where  the  persons  charged  are  not  limited  to  the  giver  and 
receiver  of  the  rebate  alone. 

6.  Same— Indictment— Description  of  Offense. 

In  an  indictment  under  Rev.  St.  §  5440  [U.  S.  Comp.  St  1901,  p.  3676], 
for  a  conspiracy  to  commit  an  offense  against  the  United  States,  all  facts 
necessary  to  constitute  the  conspiracy,  including  the  overt  act,  must  be 
averred  with  all  the  particularity  required  in  criminal  pleadings,  but  no 
high  degree  of  particularity  is  required  in  describing  the  offense  to  which 
the  conspiracy  relates  which  is  necessarily  defined  by  the  statute.  So, 
where  an  indictment  charged  a  conspiracy  to  induce  a  shipper  to  receive 
rebates  from  railroad  companies  in  violation  of  the  federal  statute,  it  was 
not  essential  to  aver  the  names  of  such  railroad  companies  which  were 
not  known  to  the  grand  Jury. 

6.  Criminal  Law— Evidence— Acts  of  Co-Conspirators. 

On  the  trial  of  defendants  charged  with  having  conspired  with  a  person 
named  and  with  others  to  the  grand  Jurors  unluiown  to  induce  a  partner- 
ship to  accept  rebates  from  railroad  companies  on  shipments  in  violation 
of  the  interstate  commerce  law,  where  there  was  evidence  tending  to  es- 
tablish the  conspiracy,  and  that  the  arrangement  for  the  illegal  rebates 
was  made  between  defendants  and  one  member  of  such  partnership,  en- 
tries in  a  private  memorandum  book  kept  by  such  partner,  showing  sums 
received  as  ''freight  commissions"  and  distributed  between  the  partners 
individually,  which  transactions  did  not  appear  on  the  books  of  the  firm, 
were  admissible  in  evidence. 

[Ed.  Note. — Admissibility  on  trial  of  Joint  indictments  of  acts  and  dec- 
larations of  conspirators  and  codefendants  after  accomplislmient  of  ob- 
ject, see  note  to  Sorenson  v.  United  States,  74  a  C.  A,  472.] 
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7.  Same— Proof   of   Intent— Similar   Tkansactions. 

On  such  trial  also  evidence  of  contemporaneous  contracts  made  by  de- 
fendants with  other  large  shippers,  similar  in  all  respects  to  that  made 
with  the  partnership  named,  and  that  such  Bhli^>ers  also  received  sums  of 
money  indirectly  which  they  understood  to  come  from  defendants,  and 
to  be  in  fact  rebates,  was  admissible  on  the  question  of  intent  and  mo- 
tive in  the  transaction  charged  in  the  indictment 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  14,  Criminal  Law, 
§§  830-834.] 

a  Con  8PIBA0T— Elements  of  Offense. 

One  who  comes  into  a  conspiracy  after  It  has  been  formed,  with  knowl- 
edge of  its  existence,  and  with  a  purpose  of  forwarding  its  designs,  \9 
equally  as  guilty  as  though  he  had  participated  in  its  original  formation. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  10,  Conspiracy,  §  76.1 

9.  Criminal  Law— Former  Jeopardy— Identity  of  Offenses. 

The  acquittal  of  defendants  on  one  of  two  indictments  consolidated  for 
the  purpose  of  trial  is  not  a  bar  to  a  conviction  on  the  other  where  the 
offenses  charged  are  distinct  in  point  of  law,  although  the  same  facts 
may  have  been  relied  on  to  a  great  extent  in  each  case. 

10.  Same— Trial— Instructions. 

In  a  criminal  case,  the  refusal  of  a  requested  instruction  that  defend- 
ant is  presumed  innocent,  and  that  such  presumption  remains  until  over- 
come by  the  proof,  is  reversible  error,  notwithstanding  the  giving  of  a 
proper  instruction  on  the  subject  of  reasonable  doubt. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Western 
District  of  Missouri. 
See  145  Fed.  U. 

Hale  Holden,  H.  C.  Timmonds,  and  John  N.  Baldwin  (O.  M.  Spen- 
cer, O.  H.  Dean,  and  W.  D.  McLeod,  on  the  brief),  for  plaintiffs 
in  error. 

A.  S.  Van  Valkenburgh,  for  defendant  in  error. 

Before  SANBORN,  HOOK,  and  ADAMS,  Circuit  Judges. 

ADAMS,  Circuit  Judge.  An  indictment  was  found  in  the  court 
below  charging  defendants  Thomas  and  Taggart  with  conspiring 
with  one  George  A.  Barton,  a  member  of  the  firm  of  Barton  Bros.,  of 
Kansas  City,  Mo.,  and  others  to  the  grand  jurors  unknown,  to  com- 
mit an  offense  against  the  United  States  by  getting  that  firm,  which 
was  engaged  in  the  business  of  making  large  shipments  of  merchan- 
dise from  New  York  and  New  Jersey  to  Kansas  City,  Mo.,  to  accept 
and  receive  rebates  and  concessions  irom  divers  railroads  engaged  in 
transportation  of  interstate  commerce  between  those  places,  in  viola- 
tion of  the  interstate  commerce  acts,  and  particularly  Act  Feb.  19, 1903^ 
c.  708,  32  Stat.  847  [U.  S.  Comp.  St.  Supp.  1907,  p.  880],  known  as  the 
"Elkins  Act."  Another  indictment  was  found  in  the  same  court  and 
at  the  same  time  against  Thomas  and  Taggart  and  one  Crosby,  char- 
ging them  with  conspiring  to  commit  an  offense  against  the  United 
States  by  getting  the  Chicago,  Burlington  &  Quincy  Railroad  Com- 
pany, a  corporation  operating  a  railroad  engaged  in  the  transportation 
of  interstate  commerce,  to  offer,  grant,  and  g^ve  rebates,  concessions, 
and  discriminations  to  divers  favored  persons  and  corporations  en- 
gaged in  interstate  commerce,  and  particularly  to  such  persons  or  cor- 
porations in  Kansas  City  as  were  engaged  in  shipping  goods  irom  New 
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York  or  New  Jersey  to  Kansas  City.  The  two  indictments  were  consol- 
idated for  the  purpose  of  a  trial.  The  defendants  were  found  guilty  and 
sentenced  to  pay  a  fine  and  be  imprisoned  on  the  first,  and  with  Crosby 
were  found  not  guilty  and  discharged  on  the  second,  indictment. 
Thomas  and  Taggart  prosecuted  separate  writs  of  error,  which  were 
treated  together  in  argument  and  brief  of  their  respective  counsel,  and 
will  be  treated  together  in  this  opinion. 

A  large  ntmiber  of  errors  were  originally  assigned,  but  in  conform- 
ing to  the  requirements  of  rule  24  of  this  court  (150  Fed.  xxxiii),  re- 
quiring counsel  to  specify  in  their  briefs  the  errors  intended  to  be  re- 
lied upon  by  them,  they  are  greatly  reduced,  and  will  be  specifically  re- 
ferred to  as  the  opinion  proceeds.  Many  of  the  errors  claimed  to  have 
been  committed  by  the  trial  court  arise  under  the  general  specification 
that  the  court  erred  in  not  sustaining  a  demurrer  to  the  indictment. 
Section  5440  of  the  Revised  Statutes  [U.  S.  Comp.  St.  1901,  p.  3676], 
under  which  the  indictments  were  found,  originated  as  section  30  of 
an  act  entitled  "An  act  to  amend  existing  laws  relating  to  internal  rev- 
enue and  for  other  purposes/'  approved  March  2,  1867  (14  Stat.  471, 
484,  c.  169),  which  is  as  follows: 

"That  If  two  or  more  persons  conspire  either  to  commit  any  offense  against 
the  laws  of  the  United  States  or  to  defraud  the  United  States  In  any  manner 
whatsoever  and  one  or  more  of  said  parties  to  said  conspiracy  shall  do  any 
act  to  effect  the  object  thereof,  the  parties  to  said  conspiracy  shall  be  deemed 
guilty  of  a  misdemeanor,  and  on  conviction  thereof  shall  be  liable  to  a  penalty 
of  not  less  than  one  thousand  dollars  and  not  more  than  ten  thousand  dollars 
and  to  imprisonment  not  exceeding  two  years.    ♦    ♦    ♦ »» 

Under  authority  of  an  act  approved  June  27,  1866  (14  Stat.  74,  c. 
140),  a  commission  was  appointed  to  revise  and  consolidate  the  statute 
laws  of  the  United  States,  and  empowered  to  "make  such  alterations 
as  may  be  necessary  to  reconcile  the  contradictions,  supply  the  omis- 
sions, and  amend  tne  imperfections  of  the  original  text."  That  com- 
mission was  not  authorized  to  make  any  changes  in  the  law  as  it  stood, 
but  only  to  alter  the  existing  text  so  far  as  necessary  to  make  clear  the 
intention  of  Congress  whenever  that  intention  was  found  obscured  by 
contradictions,  imperfections,  or  omissions.  The  commission  reported 
in  1873,  taking  the  conspiracy  provision  out  of  the  special  class  of  rev- 
enue legislation,  and  placing  it  under  a  heading,  "Crimes  Against  the 
Operations  of  the  Government,"  as  an  independent  section  (5440) 
of  the  Revision.  It  changed  the  text  so  that,  instead  of  reading,  "If 
two  or  more  persons  conspire  either  to  commit  any  offense  against 
the  laws  of  the  United  States  or  to  defraud  the  United  States  in  any 
manner  whatsoever"  etc.,  it  read : 

"If  two  or  more  persons  conspire  either  to  commit  any  offense  against  the 
United  States  or  to  defraud  the  United  States  in  any  manner  or  for  any  pur- 
pose and  one  or  more  of  such  parties  do  any  act  to  effect  the  object  of  the 
conspiracy  all  the  parties  to  such  conspiracy  shall  be  liable  to  a  penalty  of 
not  less  than  one  thousand  dollars  and  not  more  than  ten  thousand  dollars 
and  to  imprisonment  not  more  than  two  years." 

By  an  act  approved  May  17,  1879  (21  Stat.  4,  c  8  [U.  S.  Comp. 
St.  1901,  p.  3676]),  section  5440  was  amended  so  as  to  provide  for  a 
fine  of  not  more  than  $10,000  or  imprisonment  for  not  more  than  two 
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years,  or  both,  in  the  discretion  of  the  court,  in  lieu  of  the  cumulative 
punishment  provided  for  in  the  origpinal  section.  Except  for  these 
modifications  of  the  punishment  section  5440  remains  as  when  first 
incorporated  into  the  revision  as  a  separate  section. 

1.  It  was  formerly  contended  that  the  statute,  by  reason  of  its  en- 
actment in  and  as  a  part  of  the  revenue  act,  contemplated  only  con- 
spiracies against  the  enforcement  of  the  revenue  laws  of  the  United 
States  (United  States  v.  Fehrenbach,  2  Woods  175,  Fed.  Cas.  No.  15,- 
083),  but  since  the  decision  of  the  Supreme  Court  in  United  States 
V.  Hirsch,  100  U.  S.  33,  36,  25  L.  Ed.  539,  no  such  contention  can 
longer  be  made.  Counsel  for  defendants  practically  so  concede,  but 
place  reliance  upon  the  proposition  that  the  only  conspiracies  contem- 
plated by  the  statute  are  those  against  the  United  States  as  such,  which 
affect  the  operations  of  the  government  or  tend  to  overtlirow  or  im- 
pair its  authority,  and  that  it  does  not  contemplate  a  conspiracy  to 
violate  simple  penal  provisions  like  those  of  the  Elkins  act  against  giv- 
ing or  receiving  rebates.  The  case  of  Curley  v.  United  States,  64  C.  C. 
A.  369,  130  Fed.  1,  is  cited  and  relied  upon  by  them  as  authority  for 
their  contention.  That  case  mainly  involves  the  consideration  of  a 
conspiracy  to  defraud  the  United  States,  and  many  of  the  expressions 
quoted  and  relied  upon  by  counsel  must  be  referred  to  the  conspiracy 
under  actual  consideration  by  the  court,  namely,  a  conspiracy  to  de- 
fraud, for  an  accurate  understanding  of  their  meaning.  As  indicative 
that  the  learned  court  which  decided  that  case  did  not  intend  the  lan- 
guage to  be  construed  as  limiting  conspiracies  to  commit  an  oflfense 
as  claimed  by  the  defendants,  attention  may  be  called  to  the  following 
expression  found  on  page  8  of  the  opinion: 

''Manifestly  section  5440  in  its  general  terms  contemplates  wrongs  other  and 
beyond  conspiracies  to  commit  distinct  statutory  offenses  against  the  United 
States.    ♦    ♦    ♦" 

If  we  are  wrong  in  our  interpretation  of  that  case,  and  if  it  is,  when 
properly  understood,  authority  for  defendants'  contention  now  being 
considered,  we  find  ourselves  quite  unable  to  adopt  its  conclusion.  The 
original  conspiracy  act  of  1867  (14  Stat.  471)  made  no  such  limitation. 
It  denounced  a  conspiracy  to  commit  an  offense  "against  the  laws  of 
the  United  States'*  as  a  crime.  We  cannot  presume  that  the  commis- 
sioners under  the  act  of  1866  undertook  to  change  the  meaning  of 
the  original  act.  They  were  authorized  to  make  clear  the  intention  of 
Congress,  and  they  did  it  in  the  particular  under  consideration  by  ex- 
pressing the  thought  that  the  offense  denounced  by  the  original  act  was 
one  against  the  organized  body  capable  of  being  offended,  a  body  au- 
thorized to  make  rules  of  conduct  rather  than  against  the  rules  tiiem- 
selves.  The  word  "offense"  implies  a  violation  of  a  law  by  which 
alone  it  can  be  denounced.  Actuated  doubtless  by  considerations  like 
these,  the  commissioners  eliminated  the  words  "the  laws  of,"  and  made 
the  crime  denounced  to  consist  of  a  conspiracy  to  commit  an  offense 
against  the  United  States,  the  maker  of  the  laws  and  the  body  inter- 
ested in  and  responsible  for  their  enforcement,  and  in  so  doing  they 
expressed  more  philosophically  and  exactly  the  necessary  and  essen- 
tial meaning  of  the  original  act.    In  cases  of  doubt  and  imcertainty 
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about  the  meaning  of  a  compiled  or  revised  statute,  resort  may  prop- 
erly be  had  to  the  origfinal  enactments  to  ascertain  their  true  meaning. 
United  States  v.  Bowen,  100  U.  S.  508,  513,  25  L.  Ed.  631 ;  United 
States  V.  Lacher,  134  U.  S.  624,  10  Sup.  Ct.  625,  33  L.  Ed.  1080;  Lo- 
gan V.  United  States,  144  U.  S.  263,  302,  12  Sup.  Ct.  617,  36  L.  Ed. 
429;  The  Conqueror,  166  U.  S.  110,  122,  17  Sup.  Ct.  510,  41  L.  Ed. 
937;  Barrett  v.  United  States,  169  U.  S.  218,  227,  18  Sup.  Ct.  327,  42 
L.  Ed.  723. 

A  brief  reference  to  other  provisions  of  the  statutes  shows  that  Con- 
gress frequently  employed  the  formula  "offense  against  the  United 
States,"  as  the  equivalent  of  "offense  against  the  laws  of  the  United 
States."  Section  1014,  Rev.  St.  [U.  S.  Comp.  St.  1901,  p.  716],  pro- 
viding for  the  arrest,  imprisonment,  and  letting  to  bail  of  accused  per- 
sons reads  as  follows : 

"For  any  crime  or  offense  against  the  United  States  the  offender  may,"  etc. 

Section  731,  relating  to  the  venue  in  criminal  cases,  reads : 

"When  any  offense  against  the  United  States  Is  begun  in  one  judicial  cir- 
cuit and  completed  in  another  It  shall  be  deemed/'  etc. 

Section  5541,  relating  to  the  place  of  imprisonment  of  convicts, 
Teads : 

"In  every  case  where  any  person  convicted  of  any  offense  against  the 
United  States  is  sentenced  to  imprisonment  for  a  period  longer  than  one  year, 
the  court  by  which  the  sentence  is  passed,"  etc. 

Section  5542,  relating  to  the  same  subject,  reads : 

"In  every  case  where  any  criminal  convicted  of  any  offense  against  the 
United  States  is  sentenced  to  imprisonment  and  confinement  to  hard  labor 
it  shall  be  lawful,"  etc 

Section  5543,  relating  to  the  same  subject,  reads : 

"AU  prisoners  who  have  been  or  may  be  convicted  of  any  offense  against  the 
laws  of  the  United  States    ♦    ♦    ♦    shall  be  entitled,"  etc 

Many  other  statutes  might  be  referred  to,  but  the  foregoing  are 
sufficient  to  show  that  Congress  is  in  the  habit  of  using  the  formula 
"offense  against  the  United  States"  interchangeably  and  indiscrimi- 
nately with  "offense  against  the  laws  of  the  United  States,"  and  that 
both  mean  the  same  thing.  It  is  inconceivable,  and,  so  far  as  we  know, 
has  never  been  claimed  that  Congress  intended  by  section  1014  to 
make  provision  for  the  arrest,  imprisonment,  and  bailing  of  persons 
charged  with  oft'enses  affecting  the  operations  of  the  government  only, 
or  that  by  section  731  Congress  did  not  intend  to  make  all  offenses, 
whatever  their  grade,  begun  in  one  circuit  and  completed  in  another 
triable  in  either,  or  that  Congress  did  not  intend  by  sections  5541,  5542, 
and  5543  to  make  general  provisions  for  the  place  of  imprisonment 
and  credit  for  good  behavior  applicable  to  all  convicts  whatever  be 
the  character  of  their  offenses. 

In  the  light  of  the  foregoing  considerations,  we  think  section  5440 
was  intended  as  a  broad  and  comprehensive  provision  denouncing  con- 
spiracies to  commit  offenses  created  by  any  of  the  statutes  of  the 
United  States  as  a  crime. 
84  CO  JL.— 31 
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2.  Before  the  passage  of  the  Elkins  act  in  1903,  the  interstate  com- 
merce law  dealt  mainly  with  the  carrier,  its  officers,  and  agents.  The 
act  of  1903  first  made  it  an  offense  for  a  shipper  to  solicit,  accept, 
or  receive  a  rebate,  concession,  or  discrimination.  It  abolished  im- 
prisonment for  offenses  under  the  old  acts,  and  did  not  impose  it  as 
punishment  for  offenses  under  the  new  act.  In  view  of  this  state  of 
the  law,  it  is  contended  by  defendants'  counsel  that,  as  the  crime  of  con- 
spiracy under  section  5440  is  punishable  by  imprisonment,  no  such 
crime  can  be  imputed  to  one  who  conspires  to  violate  the  interstate 
commerce  act  for  which  no  punishment  by  imprisonment  is  provided, 
because  that  would  indirectly  operate  to  subject  him  to  punishment 
not  warranted  by  law.  In  other  words,  that  section  5440,  in  so  far  as 
it  formerly  permitted  an  indictment  for  a  conspiracy  to  violate  any  of 
the  provisions  of  the  interstate  commerce  act,  was  to  that  extent  super- 
seded by  the  Elkins  act.  This  contention  might  be  tenable  if  the  two 
statutes  created  or  punished  the  same  offense ;  but  the  conspiracy  stat- 
ute denounces  a  crime  of  different  elements  and  of  different  gravity 
than  those  denounced  by  either  the  original  or  amended  interstate 
commerce  acts.  In  the  former,  two  or  more  persons  must  necessarily 
be  implicated,  a  conspiracy  between  them  must  be  shown,  an  overt  act 
in  the  accomplishment  of  the  object  of  the  conspiracy  must  be  com- 
mitted, and  the  offense  by  reason  of  the  danger  that  is  enhanced  by 
combination  and  secrecy  is  peculiarly  grave  and  serious.  In  the  latter 
acts  the  mere  conscious,  intelligent  giving,  or  receiving  a  rebate,  con- 
cession, or  discrimination  and  nothing  more  constitutes  a  separate  of- 
fense by  the  persons  so  giving  or  receiving  the  same.  Congress  un- 
doubtedly had  the  power  to  denounce  only  the  completed  act  as  an  of- 
fense and  to  withdraw  it  from  the  class  of  offenses  subject  to  the  gen- 
eral conspiracy  act,  but  it  would  seem,  considering  the  radical  difference 
between  a  subtantive  offense  denounced  by  law  and  a  conspiracy  to 
commit  such  an  offense,  that,  if  Congress  had  intended  that  offenses 
against  the  interstate  commerce  act  should  not  continue  to  be  the  basis 
of  a  conspiracy  charge,  it  would  have  said  so  in  some  clear  and  unam- 
biguous way,  and  would  not  have  left  a  matter  so  important  to  the  of- 
fender and  to  the  government  to  the  uncertain  test  of  repeal  by  impli- 
cation. By  repeated  adjudications  of  the  Supreme  Court  and  other 
courts  a  conspiracy  to  commit  a  criminal  offense  has  been  held  to  be 
an  entirely  different  thing  from  the  substantive  offense  itself,  and 
prosecutions  for  conspiracies  to  defeat  the  provisions  of  the  interstate 
commerce  act  have  been  frequently  upheld. 

In  Clune  v.  United  States,  159  U.  S.  590,  595,  16  Sup.  Ct.  125,  40 
L.  Ed.  269,  Mr.  Justice  Brewer  speaking  for  the  Supreme  Court  in 
expounding  the  meaning  of  section  5440  in  connection  with  section 
3995,  said: 

**[It  is]  contended  that  a  conspiracy  to  commit  an  offense  cannot  be  punish- 
ed more  severely  than  the  offense  itself,  and  also  that  when  the  principal 
offense  is,  in  fact,  committed,  the  mere  conspiracy  is  merged  in  it  The  lan- 
guage of  the  sections  is  plain,  and  not  open  to  doubt  A  conspiracy  to  commit 
an  offense  is  denounced  as  itself  a  separate  offense  and  the  punishment  there- 
for fixed  by  the  statute,  and  we  know  of  no  lack  of  power  in  CJongress  to  thus 
deal  with  a  conspiracy.    Whatever  may  be  thought  of  the  wisdom  or  pro- 
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prlety  of  a  statute  making  a  conspiracy  to  do  an  act  punishable  more  severely 
than  the  doing  of  the  act  itself,  it  is  a  matter  to  be  considered  solely  by  the 
legislative  body.  Oallan  v.  Wilson,  327  U.  S.  540,  555,  8  Sup.  Ct  1301,  32  L. 
Ed.  223.  The  power  exists  to  separate  the  conspiracy  from  the  act  itself 
and  to  affix  distinct  and  Independent  penalties  to  each." 

See,  also,  United  States  v.  Hirsch,  supra;  United  States  v.  Britton, 
108  U.  S.  199,  2  Sup.  Ct.  525,  27  L.  Ed.  703. 

In  the  following  cases  persons  conspiring  to  defeat  the  provisions 
of  the  interstate  commerce  law  have  been  held  amenable  to  the  con- 
spiracy statute :  Toledo,  A.  A.  &  N.  M.  Ry.  Co.  v.  Pennsylvania  Co. 
(C.  C.)  54  Fed.  730,  19  L.  R.  A.  387;  Waterhouse  v.  Comer  (C.  C.) 
55  Fed.  149,  19  L.  R.  A.  403;  United  States  v.  Howell  (D.  C.)  56 
Fed.  21 ;  United  States  v.  Cassidy  (D.  C.)  67  Fed.  698 ;  Wabash  R. 
Co.  V.  Hannahan  (C.  C.)  121  Fed.  503.  In  the  light  of  these  author- 
itative decisions  denouncing  a  conspiracy  to  commit  an  oifense  as  pe- 
culiarly dangerous  and  in  itself  totally  separate  from  those  involved 
in  the  mere  violations  of  the  law  and  of  the  other  decisions  referred 
to,  recognizing  violations  of  the  interstate  commerce  law  as  bases  of 
charges  of  conspiracy,  it  would  be  highly  unreasonable  to  impute  to 
Congress  a  purpose  not  to  recognize  the  doctrine  of  these  cases,  and 
by  silence  merely  to  deny  the  applicability  of  section  5440  to  violations 
of  an  important  act  like  the  interstate  commerce  law ;  and  we  unhesi- 
tatingly conclude  that,  notwithstanding  the  oifense  of  violating  pro- 
visions of  the  interstate  commerce  law  is  punishable  with  less  severity 
than  the  conspiracy  to  commit  that  offense,  section  5440  is  in  no  way 
repealed  or  superseded  by  the  provisions  of  the  interstate  commerce 
law  in  question.  The  two  may  well  and  harmoniously  stand  together, 
and  in  such  circumstances  repeal  by  implication  or  supersession  of  ei- 
ther cannot  be  presumed.  Great  Northern  Railway  Co.  v.  United 
States,  155  Fed.  945,  84  C.  C.  A.  93. 

3.  Again,  it  is  argued  that  an  indictment  will  not  lie  in  this  case 
for  a  conspiracy  because  a  concert  and  plurality  of  agents  are  neces- 
sary elements  of  the  substantive  offense  for  the  commission  of  which 
a  conspiracy  is  charged  to  have  been  formed ;  and  because  it  required 
the  intelligent  co-operation  of  two  or  more  persons  to  commit  the  of- 
fense of  receiving  a  rebate,  the  giver  or  givers,  on  the  one  hand,  and 
the  receiver  or  receivers,  on  the  other,  that  every  element  of  the  of- 
fense of  conspiracy  is  involved  in  the  completed  offense  of  receiving 
a  rebate  from  the  one  who  gave  it  and  is  merged  in  it.  Attention  is 
directed  to  2  Wharton's  Crim.  Law,  §  1339,  United  States  v.  Dietrich 
(C.  C.)  126  Fed.  664,  and  United  States  v.  New  York  Cent.  &  H. 
R.  R.  Co.  (C.  C.)  146  Fed.  298,  as  authority  for  the  contention.  The 
rule  broadly  laid  down  by  Wharton  if  applied  as  written  justifies  the 
contention  made.     He  says : 

"When  to  the  Idea  of  an  offense  plurality  of  agents  Is  logically  necessary, 
conspiracy,  which  assumes  the  voluntary  accession  of  a  person  to  a  crime  of 
such  a  character  that  it  is  aggravated  by  a  plurality  of  agents,  cannot  be 
maintained,"  etc. 

It  is  to  be  noted  that  the  learned  author  fails  to  state  or  make  it 
clearly  appear  whether  he  limits  immunity  from  the  charge  of  con- 
spiracy to  those  who  are  the  sole  and  necessary  actors  in  the  com- 
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mission  of  the  substantive  offense,  or  whether  he  includes  in  his  rule 
of  immunity  conspiracies  against  persons  who  may  have  conspired 
to  induce  others  to  commit  the  offense.  If  he  limits  the  applicabili- 
ty of  his  doctrine  to  the  former,  he  would  be  clearly  right.  It  can- 
not be  if  (using  one  of  his  illustrations)  the  crime  of  bigamy  be  pun- 
ishable in  a  certain  way  that  the  two  parties  who  alone  could  com- 
mit it  can  be  subjected  to  a  charge  of  conspiracy  for  committing  the 
same  crime,  and  thereby  made  to  suffer  twice  for  exactly  the  same 
offense,  or  be  subjected  to  a  severer  punishment  on  a  conviction 
for  the  conspiracy,  than  is  imposed  upon  the  substantive  offense  it- 
self. But,  if  persons  combine  to  induce  others  to  commit  bigamy, 
they,  according  to  the  same  learned  author,  may  be  punished  as  for 
a  conspiracy.  We  think  counsel  for  defendants  have  erroneously  in- 
terpreted Wharton's  meaning  as  manifest  from  the  context.  As  we 
understand  the  Dietrich  and  the  New  York  Central  Railroad  Cases, 
they  each  involve  facts  of  the  kind  just  referred  to  in  the  illustra- 
tion. In  the  former  case  Dietrich  alone  was  to  receive  a  bribe  and 
Fisher  alone  was  to  give  it  to  him.  The  conspiracy  charged  con- 
sisted of  the  unlawful  combination  between  the  two  to  that  effect 
The  indictment  being  against  those  two  persons  alone  was  held  bad. 
To  show  that  Judge  Van  Devanter  understood  the  Wharton  rule  to 
be  limited  to  cases  in  which  the  necessary  parties  to  the  substantive 
offense  only  were  charged  with  conspiring,  a  brief  quotation  from  his 
opinion  will  suffice.    He  said  (page  666  of  126  Fed.)  : 

**Ab  the  transaction  is  stated  in  the  indictm^it,  it  was  Dietrich  who  agreed 
to  receive  the  bribe,  not  Dietrich  and  Fisher,  and  It  was  Fisher  who  agreed 
to  give  the  bribe,  not  Fisher  and  Dietrich.  The  charge  Is  not  that  two  or 
more  persons  agreed  among  themselves  to  corruptly  obtain  the  aid  of  another, 
a  member  of  Congress,  in  securing  the  appointment  of  some  aspirant  to  a 
federal  office,  nor  is  it  that  two  or  more  members  of  Ck>ngress  agreed  among 
themselves  to  obtain  from  another  person  a  reward  or  compensation  for  their 
services  or  aid  in  securing  such  an  appointment  Such  an  agreement  would 
constitute  a  conspiracy  to  commit  an  offense  against  the  United  States,  and. 
If  followed  by  the  doing  of  any  act  by  one  of  the  conspirators  to  effect  its  ob- 
ject, would  be  punishable  under  section  5440." 

In  the  New  York  Central  Railroad  Case  the  court  was  dealing 
with  facts  like  those  in  the  Dietrich  Case.  The  crime  charged  was 
a  conspiracy  to  commit  the  offense  of  receiving  a  rebate,  and  the 
only  persons  indicated  for  the  conspiracy  were  those  representing  on 
the  one  hand  the  giver  and  on  the  other  hand  the  receiver  of  the 
rebate,  and  those  were  the  sole  persons  whose  concert  and  co-action 
constituted  the  substantive  offense  denounced  by  the  interstate  com- 
merce law.  That  Judge  Holt  who  sat  in  the  case  so  regarded  it  a 
brief  extract  from  his  opinion  will  show.  He  said  (page  304  of  146 
Fed.) : 

"The  counsel  for  the  government  assert  that  the  Dietrich  Case  is  to  be  dis- 
tinguished from  this  case  because  in  the  Dietrich  Case  but  two  persons,  the 
giver  and  taker  of  the  bribe,  were  charged  with  the  conspiracy  In  the  in- 
dictment, while  in  the  case  at  bar  the  indictment  charges  that  seven  persons 
named,  and  others  to  the  jurors  unknown,  were  parties  to  the  con^lracy. 
But  only  four  of  the  seven  persons  named  are  indicted,  and  of  those  four  Guil- 
ford and  Pomeroy  represent  simply  the  giver,  and  Edgar  and  Earle  simply 
the  receiver  of  the  rebata" 
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The  case  now  before  us  differs  radically  from  either  of  the  fore- 
going. Thomas  and  Taggart,  who  are  the  sole  defendants  and  who 
alone  are  indicted,  were  neither  givers  nor  receivers  of  the  unlawful 
rebates  in  question.  Neither  did  they  stand  for  them  as  representa- 
tives. They  occupied  the  position  of  irresponsible  intermediaries. 
They  are  neither  charged  nor  shown  in  proof  to  have  given  or  re- 
ceived the  rebate  in  question,  nor  are  they  charged  with  conspiring 
to  give  or  receive  a  rebate.  They  are  charged  with  conspiring  to 
bring  about  the  commission  of  the  offense  of  receiving  rebates  by 
others,  namely,  by  Barton  Bros.  If,  when  the  co-action  of  two  or 
more  persons  is  necessary  to  constitute  the  commission  of  a  crime, 
no  outside  persons,  however  effectually  and  wickedly  they  may  have 
conspired  with  them  or  either  of  them  to  bring  about  the  violation 
of  the  law,  can  be  held  for  a  conspiracy,  immunity  from  a  most  salu- 
tary criminal  provision  is  found  for  many  of  the  worst  violators  of 
the  law.  It  is  the  schemers  who  set  afoot  the  infractions  of  the  law 
that  are  most  dangerous  to  the  public  weal,  and  we  cannot  believe 
that  Congress  ever  intended,  except  in  cases  of  a  clear  doubling  of 
punishment  of  the  same  persons  for  the  same  offense,  to  relieve  tnem 
from  amenability  to  the  conspiracy  statute. 

4.  The  indictment  is  also  assailed  (1)  for  insufficiency  in  aver- 
ment of  facts  constituting  the  conspiracy;  (2)  for  want  of  such  cer- 
tainty in  describing  the  offense  which  the  conspiracy  was  formed  to 
commit  as  makes  it  appear  that  it  was  an  offense  against  the  United 
States;  (3)  for  want  of  such  certainty  in  describing  the  offense  as 
fairly  informs  the  defendants  of  its  nature  and  of  what  they  were 
called  upon  to  meet;  (4)  for  duplicity.  The  indictment  charges  in 
clear  and  unequivocal  language  that  defendants  conspired  together 
and  with  George  A.  Barton,  one  of  the  members  of  the  firm  of  Barton 
Bros.,  of  Kansas  City,  to  commit  an  offense  specifically  denounced  by 
the  interstate  commerce  law  of  getting  the  firm  of  Barton  Bros.,  who 
were  large  shippers  of  interstate  commerce  from  New  Yorfc  to  Kan- 
sas City,  to  accept  and  receive  rebates  as  defined  in  that  law  from 
railroads  over  which  their  freight  might  be  routed  from  New  York 
to  Kansas  City.  The  indictment  charges  with  great  particularity  the 
different  steps  taken  in  the  formation  of  the  conspiracy,  and  that  its 
object  was  to  bring  about  the  commission  of  that  offense.  It  is  aver- 
red that  Thomas,  who  was  then  operating  a  transportation  bureau 
in  New  York  City  routing  shipments  and  procuring  freight  rates 
for  those  who  might  employ  him  (defendant  Taggart  being  in  his 
employ),  should  first  enter  into  a  contract  with  Barton  Bros,  securing 
the  right  to  place  or  route  all  their  west-bound  freight  from  New 
York  or  New  Jersey  to  Kansas  City  over  such  railroads  as  he  might 
select,  and  should  make  an  arrangement  with  divers  railroad  com- 
panies engaged  in  transportation  of  interstate  commerce  freight  be- 
tween New  York  and  Kansas  City  and  other  railroad  companies  to 
the  grand  jurors  unknown  for  the  carriage  of  their  freight  from 
New  York  to  Kansas  City,  and  should  secure  from  such  companies, 
"in  the  way  of  pretended  claims,  commissions,  and  allowances,"  large 
sums  of  money  to  be  used  in  part  in  making  payments  of  rebates 
to  Barton  Bros.,  thereby  lessening  their  freight  rate  below  that  es- 
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tablished  and  fixed  for  the  time  being  according  to  law,  and  from 
time  to  time  to  pay  the  same  to  Barton  Bros,  as  such  rebates  and 
concessions.  Little,  if  any,  claim  is  or  can  be  made  that  the  charge 
of  conspiracy  is  not  well  and  sufficiently  laid,  but  it  is  urged  tlmt 
the  indictment  is  bad  because  it  does  not  set  out  with  sufficient  clear- 
ness the  facts  constituting  the  oflFense  to  commit  which  the  conspiracy 
was  formed,  and  particularly  that  there  is  no  allegation  as  to  what 
railroad  company,  if  any,  was  a  party  to  the  conspiracy,  or  that  any 
railroad  company  had  agreed  or  promised  to  give  Barton  Bros,  any 
rebates  or  that  it  knew,  or  understood  it  had  done  so.  To  properly 
weigh  this  argument  it  should  be  borne  in  mind  that  the  particular 
conspiracy  charged  to  have  been  formed  by  defendants  was  to  get 
Barton  Bros,  to  accept  and  receive  rebates,  and  thereby  to  violate  a 
criminal  statute.  The  acceptance  of  secret  rebates  by  one  shipper 
gives  him  an  undue  advantage  in  business  and  stands  in  the  way  of 
fair,  open,  and  equal  competition,  which  it  is  the  beneficent  design 
of  the  interstate  commerce  act  to  promote.  The  conspiracy  under 
consideration  was  to  defeat  that  design  by  getting  Barton  Bros,  to 
receive  rebates,  and  not  by  getting  carriers  to  give  them.  But  it  is 
said  that  the  receipt  of  a  rebate  necessarily  implies  a  giver,  and  that 
to  properly  advise  the  defendants  of  the  crime  charged  against  them 
the  name  of  the  proposed  giver  should  have  been  stated  and  the  fact 
made  to  appear  that  they  were  to  act  knowingly  and  intentionally  in 
doing  so.  In  other  words,  the  contention  is  that  facts  should  be  aver- 
red with  such  accuracy  as  would  show,  not  only  an  intention  to  com- 
mit the  substantive  crime,  but  all  facts  necessary  to  constitute  that 
crime.  We  think  that  is  not  the  law.  All  facts  necessary  to  con- 
stitute the  conspiracy,  including  the  overt  act,  must  be  averred  with 
all  the  particularity  required  in  criminal  pleadings  because  the  con- 
spiracy is  the  crime  with  which  the  defendants  stand  charged,  and 
with  the  nature  and  character  of  which  they,  under  constitutional 
safeguard,  are  entitled  to  be  advised.  But,  when  the  conspiracy 
charged  is  one  to  commit  an  oflFense,  and  that  oflFense  (as  is  the  case 
in  all  oflFenses  against  the  United  States)  is  clearly  defined  by  statute, 
no  high  degree  of  particularity  is  required  in  describing  it.  If  enough 
is  shown  to  make  it  appear  that  an  oflFense  against  the  United  States 
has  been  committed,  it  is  sufficient. 

Wharton  says  (2  Wharton's  Crim.  Law,  §  1343)  : 

"It  is  enough  to  set  out  the  offense  aimed  at  by  such  apt  words  as  will  de- 
scribe it  as  a  conclusion  of  law." 

In  State  v.  Ripley,  31  Me.  386,  it  is  said: 

**In  an  indictment  for  a  conspiracy  at  common  law,  if  the  conspiracy  charg- 
ed is  an  unlawful  combination  and  agreement  of  two  or  more  persons  to  com- 
mit a  deed  which  if  done  would  be  an  offense  well  known  and  acknowledged, 
the  nature  of  which  is  perfectly  understood  by  the  name  by  which  it  Is  desig- 
nated, no  further  description  of  the  crime  is  required." 

In  State  v.  Noyes,  25  Vt.  415,  it  is  held : 

"As  the  object  of  the  conspiracy  was  to  commit  an  offense  punishable  by 
law,  it  was  not  necessary  to  set  out  the  means  to  be  used  to  effect  it ;  and  it 
is  not  necessary  that  there  should  be  the  same  certainty  in  setting  out  the 
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object  of  the  conspiracy  as  there  must  be  in  an  indictment  for  the  offense 
which  the  respondents  conspired  to  commit." 

In  State  v.  Grant,  86  Iowa,  216,  53  N.  W.  120,  the  Supreme  Court 
of  Iowa  uses  the  following  language : 

"It.  is  paid  that  the  indictment  is  defective,  in  that  it  fails  to  fully  disclose 
the  means  by  which  the  crime  was  to  be  accomplished.  It  is  well  settled  in 
tills  state,  and  is  the  law  in  many  states,  that,  where  the  indictment  ctiarges 
a  conspiracy  to  do  an  act  which  is  a  crime,  it  is  sufficient  if  it  be  described  by 
the  proper  name  or  terms  by  which  it  is  generally  known  in  law.  It  is  only 
where  the  charge  is  that  an  act  in  Itself  not  criminal  is  sought  to  be  accom- 
plished in  an  illegal  manner,  or  by  illegal  means,  that  the  means  used  for  its 
accomplishment  must  be  averred.'' 

In  Ching  v.  United  States,  55  C.  C.  A.  304,  118  Fed.  538,  540,  the 
Circuit  Court  of  Appeals  for  the  Fourth  Circuit  in  discussing  this  sub- 
ject said : 

**As  to  the  sufficiency  of  the  Indictment,  it  must  be  first  noted  that  the  gist 
of  the  offense  charged  is  that  of  conspiracy,  which  we  think  Is  properly  plead- 
ed. In  such  cases  the  offense  which  is  intended  to  be  conmiitted  as  the  result 
of  the  conspiracy  need  not  be  described  as  fully  as  would  be  required  in  an  in- 
dictment in  which  such  matter  was  charged  as  a  substantive  crime." 

See,  also.  United  States  v.  Stevens  (D.  C.)  44  Fed.  132,  141. 

Measured  by  these  rules  of  pleading,  the  indictment  abundantly 
shows  that  the  conspiracy  had  for  its  object  the  commission  of  a 
well-known  criminal  offense  against  the  United  States;  that,  in  the 
absence  of  definite  knowledge,  a  sufficient  description  of  the  railroads 
which  were  to  be  involved  in  the  execution  of  the  conspiracy  is  giv- 
en, and  that  the  defendants  were  sufficiently  informed  of  the  nature 
and  character  of  the  offense  with  which  they  were  charged.  The 
offense  was  one  clearly  denounced  in  the  Elkins  act,  and  sufficiently 
described  in  the  indictment.  The  railroads  involved  were  not  known 
to  the  grand  jury,  but  were  described  as  those  which,  with  their  con- 
necting lines,  were  engaged  in  carrying  interstate  commerce  from 
New  York  to  Kansas  City,  and  were  the  ones  which  defendants  were 
to  designate  and  determine  by  exercising  the  power  given  them  by 
Barton  Bros,  to  route  their  freight.  Besides  definitely  averring  that 
the  conspiracy  was  to  bring  about  the  commission  of  a  well-known 
criminal  offense,  the  indictment  adds  by  way  of  showing  more  par- 
ticularly the  nature  and  character  of  the  offense,  and  the  means  to 
be  resorted  to  for  its  commission,  that  the  money  was  to  be  demanded, 
solicited,  and  received  from  the  railroads  so  to  be  determined  by 
the  defendants  "in  the  way  or  guise  of  pretended  claims,  commissions, 
and  allowances,"  and,  when  so  received,  was  to  be  paid  over  to  Bar- 
ton Bros,  as  rebates.  The  words  just  quoted  found  in  the  indictment 
are  general,  but,  if  they  "make  clear  to  common  understanding"  the 
matter  to  which  they  refer,  it  is  sufficient.  Evans  v.  United  States, 
153  U.  S.  584,  592,  14  Sup.  Ct.  934,  38  L.  Ed.  830.  To  get  money 
from  the  railroads  "in  the  way  or  in  the  guise  of  pretended  claims, 
commissions  and  allowances"  plainly  suggests  to  the  "common  under- 
standing" that  some  subterfuge  was  to  be  practiced  not  to  get  the 
money,  but  to  make  the  money  apparently  appropriated  for  one  pur- 
pose intentionally  serve  another. 
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In  the  recent  case  of  Armour  Padcing  Co.  v.  United  States,  82  C. 
C.  A.  135, 163  Fed.  1,  we  held,  that: 

•T*e  substance  of  the  crime  of  receiving  a  rebate  or  concession  under  the 
Elkins  act  is  the  solicitation,  acceptance,  or  receipt  thereof  whereby  property 
in  interstate  or  foreign  commerce  is  transported  at  less  than  the  regular  rate. 
The  device  whereby  the  receipt  and  transportation  are  obtained  Is  not  an  es- 
s^itlal  element  of  the  crime  and  It  is  unnecessary  to  plead  it  In  the  indict- 
ment" 

Much  more  is  it  true  that  in  a  charge  of  conspiracy  to  bring  about 
the  receipt  of  a  rebate  or  concession  the  particular  device  or  method 
by  which  it  is  to  be  accomplished  need  not  be  pleaded  with  all  the 
particularity  which  would  be  required  in  pleading  the  commission  of 
the  substantive  oflFense. 

The  contention  that  the  indictment  is  bad  for  duplicity  because  it 
contains  the  charge  that  defendants  conspired  to  commit  the  offense 
of  getting  Barton  Bros,  "to  accept  and  receive"  rebates,  etc.,  is  without 
merit.  1  he  words  underscored  are  obviously  used  to  express  one  and 
the  same  act,  and  the  fact  that  the  pleader  employed  them  conjointly 
is  not  objectionable.  It  results  that  the  various  objections  to  the  in- 
dictment for  insufficiency  are  not  well  taken. 

6.  Was  there  error  in  the  introduction  of  evidence?  Without  in- 
tending to  deal  with  the  facts  in  detail  or  to  make  a  demonstration  from 
the  record  of  what  we  have  concluded,  we  content  ourselves  by  stating 
the  result  of  a  patient  and  careful  examination  of  all  the  proof.  It  is 
the  theory  of  the  government,  and  there  is  ample  evidence  tending  to 
show,  that  some  time  before  November  14,  1903,  Thomas,  who  resided 
in  New  York,  went  to  Kansas  City  and  there  made  arrangements  orally 
with  Kimber  L.  Barton,  senior  member  of  the  firm  of  Barton  Bros.,  for 
the  purpose,  which  subsequent  evidence  tended  to  show,  of  securing 
rebates  from  the  fixed  and  lawful  tariff  rates  from  New  York  to  Kan- 
sas City  for  Barton  Bros.,  and  after  securing  them  to  pay  the  same 
over  to  Barton  Bros,  as  unlawful  concessions  in  their  favor. 

The  others  members  of  the  firm,  William  and  George  A.  Barton,  if 
not  shown  to  have  been  actually  cognizant  of  the  arrangement  made 
by  Kimber  L.  at  the  time  it  was  made,  afterwards  knowingly  partic- 
ipated in  the  fruits  of  that  arrangement,  and  fully  ratified  all  that  was 
done  by  the  senior  member.  On  November  14th  a  contract  was  ex- 
ecuted between  Thomas  and  Barton  Bros.  This  was  fair  and  law- 
ful on  its  face.  It  purported  to  obligate  Barton  Bros,  to  give  Thomas 
the  exclusive  right  to  route  all  of  their  west-bound  freight  from  New 
York,  and  to  give  him  a  certain  minimum  amount  for  his  services  in 
so  doing,  and  obligated  Thomas,  among  other  things,  to  collect  from 
the  carrier  any  claims  for  loss  and  damage  to  merchandise  and  over- 
charges which  Barton  Bros,  might  have.  The  term  of  this  contract 
was  to  expire  in  January,  1905,  and  on  January  10th  of  that  year  an- 
other formal  contract  purporting  to  o'bligate  the  parties  to  the  perform- 
ance of  the  same  obligations  for  another  year  was  executed  between 
them.  There  is  evidence  tending  to  show  that  these  contracts  did  not 
express  the  real  purpose  of  the  parties,  but  were  subterfuges  intended 
by  them  to  conceal  and  mystify  their  real  purpose,  and  to  make  evi- 
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dence  gainst  the  time  of  possible  need.  The  then  recent  enactment 
of  the  Elkins  law,  approved  February  19,  1903  (32  Stat.  847,  c.  708), 
had  for  the  first  time  made  the  receiving  of  rebates  by  a  shipper  a  crim- 
inal act,  and  had  rendered  any  direct  contract  between  the  carrier  and 
shipper  providing  for  the  giving  or  receiving  of  an  unlawful  rebate 
exceedingly  hazardous.  Hence  the  occasion  and  supposed  prudence  of 
operating,  if  at  all,  through  the  medium  of  an  intermediary  who  should 
be  neither  carrier  nor  shipper,  nor  subject  to  the  penalties  for  the  mis- 
deeds of  either  under  the  interstate  commerce  law. 

With  the  foregoing  scheme  claimed  by  the  government  to  have  ex- 
isted between  Thomas  and  Barton  Bros,  in  mind,  we  proceed  to  a  con- 
sideration of  the  errors  assigned  in  the  introduction  of  evidence.  Dur- 
ing the  two  years  in  question  the  firm  of  Barton  Bros,  received  from 
the  carriers  at  the  hands  of  Thomas  about  $3,900  on  legitimate  claims 
for  loss,  damage,  and  overcharge,  and  in  addition  the  individual  mem- 
bers received  each  one-third  of  $10,300  from  some  source  and  on  some 
account.  These  facts  are  undisputed.  With  a  view  of  getting  at  the 
source  of  and  reason  for  these  individual  receipts,  George  A.  Barton, 
one  of  the  partners,  who  was  called  as  a  witness  by  the  government, 
was  asked  whether  any  of  this  money  came  from  Thomas.  He  an- 
swered "No."  He  was  then  asked  if  it  was  received  from  anybody 
else  acting  for  Thomas.  After  objections  and  rulings  by  the  court, 
the  witness  answered  and  the  testimony  proceeded  as  follows : 

"A.  Our  firm  has  received  money  from  sources.    Shall  I  state  from  whom? 

"Q.  Certainly.  A.  I  think  we  received  remittances  from  Mr.  Kelby.  [Kelby 
was  clerk  for  Thomas.] 

••Q.  Do  you  mean  by  his  hand  or  through  him?  A.  We  received  remittances 
by  express  and  through  the  mall,  and  I  think  Mr.  Kelby  was  here  once  and 
left  a  draft.    ♦    ♦    ♦ 

"Q.  Now,  what  were  those  remittances?  In  what  form  and  in.  what  amount 
and  on  what  dates?  A.  Well,  I  have  a  record  book  made  up  by  K.  L.  Barton 
of  our  firm,  memoranda  that  he  handed  to  me.  They  are  not  on  our  regular 
books.    ♦    ♦    ♦ 

"Q.  Have  you  that  record  with  you?    A.  Yes,  sir. 

**Q.  You  may  state  what  that  book  shows  with  reference  to  these  payments." 

To  this  question  the  defendants  objected,  and,  upon  the  objection 
being  overruled,  duly  excepted.  The  contents  of  the  book  read  in  evi- 
dence showed  that  from  time  to  time  during  the  year  1904  amounts 
were  received  under  a  notation  of  "freight  commissions"  aggregating 
about  $8,000  and  in  the  year  1905  aggregating  about  $2,300.  The 
proof  showed  that  the  money  so  entered  in  the  private  book  by  the 
senior  member  of  the  firm  was  equally  divided  between  the  three  mem- 
bers, Kimber,  George,  and  William,  and  that  the  amounts  so  received 
and  divided  did  not  include  the  legitimate  amounts  received  by  the 
firm  for  loss,  damage,  and  overcharge  which  were  regularly  entered 
on  the  books  of  the  firm.  We  think  the  court  committed  no  error  in 
receiving  in  evidence  the  contents  of  this  private  book.  Sufficient  evi- 
dence had  already  been  introduced,  to  say  nothing  of  evidence  after- 
wards offered,  to  make  a  prima  facie  case  of  the  conspiracy  charged — 
evidence  sufficient  when  considered  with  all  the  inferences  naturally 
deducible  from  it  to  justify  a  finding  by  the  jury  that  the  conspiracy 
as  charged  had  been  entered  into.    Kimber  L.  Barton  was  its  moving 
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spirit.  He  made  the  preliminary  arrangements  and  collected  the  un- 
lawful proceeds.  Although  he  was  not  expressly  charged  in  the  indict- 
ment as  one  of  the  conspirators,  he  falls  well  within  the  class  of  those 
"to  the  grand  jurors  unknown*'  who  are  so  charged.  He  was  engaged 
with  Thomas  and  his  copartners  in  the  unlawful  purpose,  and  his  acts 
in  furtherance  of  it,  including  the  fact  that  he  received  the  moneys, 
entered  the  same  in  a  private  book,  and  not  in  the  regular  books  of 
the  firm,  and  afterwards  distributed  them  between  the  members  of  his 
firm,  were  clearly  admissible  against  the  defendants,  his  co-conspirators. 
We  are  not  unmindful  of  the  contention  of  defendants'  counsel  that 
there  was  no  direct  evidence  of  any  unlawful  undertaking  with  Thomas, 
and  no  direct  evidence  that  Thomas  paid  Barton  Bros,  any  money  as 
rebates  or  concessions  on  freight  charges.  For  argument's  sake,  this 
might  be  conceded.  Conspirators  do  not  act  that  way.  Fraud  is  not 
often  proven  by  direct  testimony.  A  preconcerted  .plan  to  do  an  un- 
lawful act  must  from  the  nature  of  the  case  be  usually  established  by 
inferences  drawn  from  the  relation  of  the  parties  from  the  acts  done 
and  from  the  results  achieved. 

"It  is  not  necessary  to  constitute  a  conspiracy  that  two  or  more  per- 
sons should  meet  together  and  enter  into  an  explicit  or  formal  agree- 
ment for  an  unlawful  scheme.  *  *  *  It  is  sufficient  if  two  or  more 
persons  in  any  manner  or  through  any  contrivance  positively  or  tacitly 
come  to  a  mutual  understanding  to  accomplish  a  common  and  unlaw- 
ful design."  United  States  v.  Babcock,  3  Dillon,  581,  585,  Fed.  Cas. 
No.  14,487. 

"If  the  evidence  shows  a  detail  of  facts  and  circumstances  in  which 
the  alleged  conspirators  are  involved,  separately  or  collectively,  and 
which  are  clearly  referable  to  a  preconcert  of  the  actors  and  there  is 
a  moral  probability  that  they  would  not  have  occurred  as  they  did 
without  such  preconcert,  that  is  sufficient  if  it  satisfies  the  jury  of  the 
conspiracy  beyond  a  reasonable  doubt."  Davis  v.  United  States,  46  C. 
C.  A.  619,  107  Fed.  753,  755. 

"It  is  often  that  the  intentions  of  a  wrongdoer  are  ascertained  en- 
tirely by  acts  done  which. are  the  natural  effects  of  unlawful  designs. 
The  acts  and  circumstances  which  accompany  them  showing  the  con- 
nection between  the  acts,  and  the  motives  which  produced  them,  are 
generally  the  mosts  convincing  evidence  which  can  be  adduced." 
State  V.  Ripley,  31  Me.  386,  388. 

Looking  at  the  proof  in  the  light  of  the  foregoing  well-understood 
rules,  we  entertain  no  doubt  that  the  money  which  Kimber  L.  Bar- 
ton received,  entered  in  his  book,  and  subsequently  divided  equally 
between  his  other  partners  and  himself  came  from  Thomas;  that 
Thomas  got  the  same  from  the  railroad  which  carried  Barton  Bros.' 
freight  through  the  colorable  pretense  of  collecting  exaggerated  claims 
for  loss,  damage,  and  overcharge  or  commissions,  and  that  all  these 
things  are  clearly  referable  to  a  prearrangement  to  that  end  entered 
into  between  Thomas  and  the  members  of  the  firm  and  others.  If 
there  were  any  doubt  about  the  unlawful  intent  of  the  defendants  in 
their  business  relations  with  Barton  Bros.,  that  doubt  is  dispelled  by 
the  evidence  of  contemporaneous  contracts  and  transactions  made  by 
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Thomas  with  other  merchants  doing  business  in  St.  Louis,  Kansas 
-City,  and  Omaha.  Those  contracts  were  all  equally  fair  and  inno- 
cent on  their  face,  calling  for  actual  service  by  Thomas  in  the  way 
•of  routing  the  shippers'  freight,  prosecuting,  and  collecting  claims 
for  loss,  damages,  and  overcharges,  but  the  merchants,  by  their  evi- 
<ience,  disclose  the  unreality  or  comparative  unimportance  of  any  such 
service.  One  admitted  that  as  a  result  of  his  firm's  contracts  with 
Thomas  they  expected  to  get  a  cheaper  rate  than  the  usual  shipper. 
Another  said  it  was  "inferred  without  discussion  that  his  house  was 
to  get  certain  money  *  *  *  that  Thomas  understood  very  well 
that  I  understood,"  and,  again,  that  "the  results  were  beneficial  to  us 
*  *  *  in  the  sense  of  refunds  which  we  were  to  receive."  An- 
other testified  that  Thomas*  "was  to  look  after  all  the  claims  we  had 
for  freight,  and  we  were  to  receive  a  certain  rebate  on  freights  from 
west  of  the  Mississippi  river."  Notwithstanding  the  explicit  provi- 
sion in  the  contracts  that  Thomas  should  attend  to  claims  for  loss, 
damage,  and  overcharge,  some  of  the  shippers  testified  that  they  took 
care  of  them  and  handled  them  for  themselves  without  the  inter- 
vention of  Thomas.  The  evidence  of  all  of  them  shows  that  the  fea- 
ture requiring  Thomas  to  attend  to  their  claims  for  loss,  damage, 
and  overcharge  was  treated  with  much  indiflference.  Their  testimony 
<iiscloses,  when  read  with  discrimination  and  fair  regard  to  the  cir- 
cumstances, that  the  real  purpose  of  all  of  them  in  making  contracts 
with  Thomas  was  to  secure  rebates  or  refunds  from  the  railroads  on 
freight  charges.  In  fact,  they  did  receive  money  as  a  result  of  their 
arrangement.  It  came  mysteriously  to  them,  generally  from  un- 
known sources,  sometimes  by  special  messenger,  sometimes  by  ex- 
press, sometimes  by  deposit  in  bank  to  the  credit  of  a  fictitious  name 
agreed  upon,  and  always  in  currency.  When  received  it  was  charged 
to  some  individual  account  out  of  the  regular  course  of  bookkeeping. 
It  was  obviously  intended  that  the  money  received  by  them  should 
not  be  traceable  to  any  source.  Tracks  were  covered  as  well  as  they 
could  be,  but  the  humiliating  confession  had  to  be  made,  and  was 
made  by  some,  that  their  real  purpose  was  to  secure  unlawful  re- 
l)ates,  and  others  are  left  by  the  proof  in  the  uncomfortable  attitude 
of  receiving  large  sums  of  money  in  currency  without  knowing  or 
inquiring  whence  it  came  or  on  what  account  it  was  paid  to  them. 
The  conduct  of  the  latter  is  consistent  alone  with  the  fact  that  they 
thought  they  were  receiving  money  unlawfully,  and  all  the  circum- 
stances point  with  much  certainty  to  the  conclusion  that  they  actually 
received  unlawful  rebates  or  concessions  on  freight  shipments  as  an 
intentional  result  of  the  contracts  made  between  them  and  Thomas. 
Objection  was  made  to  the  introduction  of  evidence  showing  deal- 
ings between  Thomas  and  the  merchants  other  than  Barton  Bros., 
and  the  action  of  the  court  in  admitting  that  evidence  is  assigned  for 
error.  There  is  no  merit  in  that  assignment.  Nothing  is  better  set- 
tled in  the  law  of  evidence  in  any  case  involving  fraudulent  intent 
than  that  other  acts  and  dealings  of  the  accused  of  a  kindred  char- 
acter to  those  charged  in  the  case  in  hand  and  performed  at  or  about 
the  same  time  are  admissible  to  illustrate  and  establish  the  intent  or 
motive  in  the  particular  act  directly  in  judgment.     Wood  v.  United 
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States,  16  Pet.  342,  10  L.  Ed.  987;  Chitwood  v.  United  States  (C.  C. 
A.)  153  Fed.  661  ;^  Exchange  Bank  v.  Moss,  79  C.  C.  A.  278,  149  Fed. 
340.  The  present  case  fitly  illustrates  the  value  of  the  rule  in  ques- 
tion. The  same  ostensible  contracts,  the  same  mystery,  the  same  re- 
sults appear  in  all  the  collateral  transactions.  They  tell  the  same 
story  of  an  attempted  evasion  of  the  law  under  the  thin  disguise  of 
a  formally  executed  contract  and  afford  very  persuasive  evidence  of 
the  real  intent  and  purpose  of  the  accused  in  similar  dealings  with 
Barton  Bros,  in  this  case. 

6.  The  contention  is  made  that  the  evidence  fails  to  disclose  the 
formation  of  a  conspiracy  within  the  jurisdiction  of  the  court  below. 
This  position  under  the  proof  to  which  attention  has  already  been 
sufficiently  called  cannot  be  sustained.  The  fraudulent  scheme  seems 
to  have  been  first  devised  and  agreed  upon  in  Kansas  City,  and  it 
makes  little  difference  where  the  misleading  and  deceptive  formal 
contracts  were  executed.  They  were  merely  a  step  taken  in  carrying 
out  the  scheme  and  designed  doubtless  to  make  it  more  eflFectual. 

7.  It  is  earnestly  contended  that  there  was  not  sufficient  evidence 
to  connect  defendant  Taggart  with  the  particular  conspiracy  charged 
in  the  indictment.  While  the  proof  does  not  connect  him  with  the 
incipiency  of  that  conspiracy,  it  is  claimed  by  the  government  that 
facts  appear  from  which  it  may  be  reasonably  inferred  that  he  came 
into  it  after  it  was  concocted  with  full  knowledge  of  its  existence 
and  character  and  with  a  purpose  of  furthering  its  design.  If  such 
are  the  facts,  he  was  as  much  a  conspirator  as  if  he  participated  in 
its  original  formation.  United  States  v.  Newton  (D.  C.)  52  Fed. 
280;  United  States  v.  Barrett  (C.  C.)  65  Fed.  62;  United  States  v. 
Cassidy  (D.  C.)  67  Fed.  698.  This  contention  presents  a  doubtful 
question  of  fact,  and  as  the  case,  for  reasons  hereafter  stated,  must 
be  remanded  for  another  trial  when  new  evidence  may  be  presented 
on  the  issue,  it  is  not  deemed  necessary  or  wise  to  further  consider 
it  at  the  present  time. 

8.  Because  of  the  verdict  of  not  guilty  and  the  judgment  discharg- 
ing the  defendants  Thomas,  Tag-gart,  and  Crosby  on  the  indictment 
against  them  which  was  consolidated  with  the  present  indictment 
against  Thomas  and  Taggart  for  trial,  the  last-named  defendants  in- 
terposed a  plea  of  former  jeopardy  as  a  bar  to  their  conviction  in 
the  present  case.  This  plea  was  disallowed,  and  defendants  assigned 
that  action  of  the  court  as  error.  A  brief  reference  to  the  facts  will 
dispose  of  the  question.  The  indictment  against  defendants  and  Cros- 
by was  for  a  conspiracy  to  get  the  Chicago,  Burlington  &  Quincy 
Railway  Company  to  give  rebates  to  divers  shippers  in  Kansas  City. 
The  indictment  against  the  defendants  in  this  case  (not  including  Cros- 
by) was  for  a  conspiracy  to  get  Barton  Bros,  to  receive  rebates  from 
divers  railroads.  Notwithstanding  the  similarity  of  evidence  intro- 
duced in  support  and  defense  of  the  two  prosecutions,  the  offenses 
charged  in  the  two  indictments  were  totally  different  as  a  matter  of 
law.  They  were  grounded  on  different  provisions  of  the  interstate 
commerce  act  of  1903,  and  the  acquittal  in  one  affords  no  ground 
for  discharge  in  the  other.  There  had  been  no  jeopardy  on  the  charge 
contained  in  the  present  indictment.    "A  plea  of  autrefois  acquit" 
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must  be  upon  a  prosecution  for  the  same  identical  offense.  4  Bl.  336. 
It  must  appear  that  the  offense  charged,  using  the  words  of  Chief 
Justice  Shaw,  was  the  same  in  law  and  in  fact.  The  plea  will  be 
vicious  if  the  offenses  charged  in  the  two  indictments  be  perfectly 
distinct  in  point  of  law,  however  nearly  they  may  be  connected  in  point 
of  fact.  Burton  v.  United  States,  202  U.  S.  344,  378,  26  Sup.  Ct. 
688,  60  L.  Ed.  1057. 

Other  criticisms  are  made  of  the  proceedings  below,  and  error  is 
claimed  to  have  been  committed  in  the  charge  to  the  jury  and  in 
refusing  to  give  certain  declarations  of  law  requested  by  defendants, 
but,  in  view  of  the  conclusions  already  reached  and  expressed  on 
fundamental  and  important  questions,  it  is  not  deemed  necessary  for 
the  guidance  of  the  trial  court  at  the  next  trial  to  express  our  opinion 
on  the  several  incidental  and  less  important  questions  presented  by 
the  assignment  of  errors.  Most  of  them  are  answered  by  the  proper 
application  of  the  principles  already  laid  down. 

As  we  have  already  indicated,  the  judgment  must  be  reversed, 
and  we  will  now  proceed  to  a  consideration  of  one  error  which  ren- 
ders that  result  inevitable.  The  court  was  duly  and  properly  asked 
to  instruct  the  jury  that  the  defendants  were  presumed  to  be  in- 
nocent of  the  crime  charged  against  them,  and  that  such  presump- 
tion remained  with  them  until  it  was  overcome  by  the  proof.  This 
instruction  the  court  refused  to  give  and  exception  was  duly  saved. 
It  is  not  claimed  that  the  request  was  improper,  or  that  it  should  not 
have  been  given,  but  it  is  claimed  that  its  equivalent  was  giyen  to 
the  jury  in  the  general  charge.  We  have  critically  examined  the 
charge  with  a  view  of  extracting  from  it,  if  possible,  some  equiva- 
lent for  the  instruction  asked  and  refused,  but  we  fail  to  find  it.  All 
that  counsel  for  the  government  point  out  and  claim  to  be  such  equiv- 
alent is  the  repeated  declaration  found  in  the  general  charge  that  the 
jury  must  find  the  defendant  guilty  beyond  a  reasonable  doubt  be- 
fore a  verdict  of  guilty  can  be  rendered.  It  is  earnestly  contended 
that  such  instruction  is  the  full  equivalent  of  the  one  asked  and  re- 
fused. However  interesting  an  original  discussion  of  this  question 
might  be,  it  is  not  open  to  us.  The  Supreme  Court  has  conclusively 
settled  it.  In  the  two  cases  of  Coffin  v.  United  States,  156  U.  S.  432, 
15  Sup.  Ct.  394,  39  L.  Ed.  481,  and  Cochran  &  Sayre  v.  United  States, 
157  U.  S.  286,  299,  15  Sup.  Ct.  628,  39  L.  Ed.  704,  that  court  has 
unequivocally  held  that  a  proper  instruction  concerning  the  subject 
of  reasonable  doubt  was  not  the  equivalent  of  an  instruction  con- 
cerning the  presumption  of  innocence,  and  judgments  of  conviction 
in  both  of  those  cases  were  reversed  because  of  refusal  to  give  a  re- 
quested instruction  upon  defendant's  presumption  of  innocence  like 
tiiat  asked  in  this  case,  notwithstanding  the  fact  that  in  each  the  trial 
court  properly  instructed  on  the  subject  of  reasonable  doubt. 

On  the  authority  of  those  cases,  we  have  no  alternative  but  to  re- 
verse the  judgments,  and  remand  the  causes  to  the  court  below  for  a 
HCW  trial;   and  it  is  so  ordered. 

SANBORN,  Circuit  Judge  (concurring).  I  concur  in  the  reversal 
of  the  judgments  in  these  cases  for  the  reason  stated  in  the  foregoing 
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opinion,  and  also  because  it  seems  to  me  that  the  testimony  of  George 
A.  Barton  to  the  contents  of  the  record  book,  or  of  the  memoranda, 
which  he  swore  that  Kimber  L.  Barton  kept  of  the  moneys  received 
for  Barton  Bros.,  was  hearsay  evidence,  and  its  reception  fatal  error. 
Conceding  that  Kimber  L.  Barton  was  a  co-conspirator  with  the  de- 
fendants below,  and  that  his  overt  acts  in  the  execution  of  the  con- 
spiracy were  admissible  against  them,  the  proof  of  those  overt  acts  was 
still  subject  to  the  established  rules  of  evidence.  Whether  or  not  he 
or  his  firm  received  the  sums  of  money  which  George  A.  Barton  read 
from  that  book  from  the  defendants,  or  either  of  them,  whether  or  not 
he  correctly  entered  in  that  book  what  he  or  his  firm  received,  were 
questions  of  fact  which  were  decisive  in  the  trial  of  this  action.  If 
George  A.  Barton  had  testified  that  Kimber  L.  Barton  had  told  him 
that  Kimber,  or  his  firm,  had  received  the  moneys  entered  in  that  book, 
that  testimony  would  have  been  hearsay.  The  mere  fact  that  those 
amounts  were  written  in  the  book  by  a  person  other  than  the  witness 
does  not  change  their  character.  Written  hearsay  is  not  more  compe- 
tent than  oral  hearsay.  Before  the  contents  of  that  book  could  become 
admissible  evidence  against  the  defendants,  competent  proof  that  the 
moneys  there  entered  were  received  from  the  defendants,  or  one  of 
them,  and  that  Kimber  L.  Barton  correctly  wrote  down  in  that  book 
the  amounts  which  he,  or  his  firm,  so  received,  was  indispensable. 
Even  if  the  concession  were  made,  and  it  is  not,  that  Kimber's  state- 
ments were  admissions  of  all  the  conspirators,  and  hence  of  the  de- 
fendants, still  the  book  was  incompetent  because  there  was  no  evi- 
dence in  the  case  that  Kimber  ever  said  or  admitted  that  he  had  cor- 
rectly entered  in  the  book,  or  in  the  memoranda,  the  amount  of  mon- 
eys which  he,  or  his  firm,  had  received,  and  George  A.  Barton  did  not 
testify  that  those  moneys  were  correctly  entered.  The  fact  is,  how- 
ever, that  those  entries  were  not  acts  in  execution  of  the  conspiracy. 
The  making  of  those  entries  did  nothing  toward  the  accomplishment 
of  the  purpose  of  the  conspiracy.  This  purpose  either  had  or  had  not 
been  accomplished  before  the  entries  were  made,  hence  these  entries 
were  not  admissible,  either  as  overt  acts,  or  admissions  of  a  conspirator, 
nor  as  independent  testimony  of  verified  writings.  They  were  nothing 
but  the  unverified,  and  hence  incompetent  evidence  of  that  which 
Kimber  L.  Barton  happened  to  write. 

The  chief  reason  for  the  rule  which  excludes  hearsay  testimony  is 
that  its  obedience  subjects,  while  its  disregard  relieves,  the  parties 
whose  statements  are  offered,  from  the  cross-examination  of  opposing 
parties.  The  right  of  cross-examination  is  the  great  safeguard  against 
fraud,  false  statements,  and  half  truths  resulting  from  statements  of 
parts  and  omissions  of  other  parts  of  conversations  and  transactions, 
which  are  frequently  more  misleading  and  dangerous  than  direct  false- 
hoods. It  furnishes  the  cardinal  and  most  effective  means  to  discover 
and  disclose  the  whole  truth  in  all  judicial  investigations,  and,  under 
the  English  and  American  systems  of  jurisprudence,  the  opportunity 
to  exercise  the  right  of  cross-examination  is  a  condition  precedent  to 
the  reception  of  the  direct  evidence  of  the  witness.  Heath  v.  Waters, 
40  Mich.  457,  471 ;    Sperry  v.  Moore's  Estate,  42  Mich.  353,  361,  4 


Digitized  by 


Google 


DAVIDSON  V.  WOODWARD.  495 

N.  W.  13.  If  the  unsworn  written  statements  of  witnesses  may  be 
received  in  evidence  upon  the  testimony  of  a  third  party  that  the  wit- 
nesses told  him  they  were  true,  then  the  witnesses  who  know  the  facts 
may  make  their  written  statements  thereof,  and  tell  one  who  knows 
them  not  that  those  statements  are  true,  and  the  accused  may  be  de- 
prived of  the  privilege  of  being  confronted  by,  and  of  all  opportunity 
to  cross-examine,  the  real  witnesses  against  him,  for,  as  in  the  case  at 
bar,  they  may  be  conveniently  absent  and  the  witness  who  produces 
their  written  statements  may  know  nothing,  but  that  they  told  him 
they  were  true. 

No  rule  of  law  is  more  salutary,  or  more  indispensable  to  the  se- 
curity of  the  life,  liberty,  and  property  of  the  citizen,  than  that  which 
prohibits  the  repetition  of  the  written  or  oral  statements  of  absent 
persons  to  determine  issues  between  litigants,  and  commands  that  only 
after  due  notice,  after  opportunity  for  cross-examination  of  the  very 
parties  whose  statements  are  offered,  and  then  only  under  the  so- 
lemnity of  an  oath  or  affirmation  shall  their  stories  be  evidence.  Dis- 
regard this  rule,  and  the  most  sacred  rights  of  persons  and  property 
are  at  the  mercy  of  the  whimsical  and  pernicious  gossip  of  the  reck- 
less, the  irresponsible,  and  the  vicious.  Mima  Queen,  etc.,  v.  Hepburn, 
r  Cranch,  290,  295,  3  L.  Ed.  348;  Board  of  ComVs  v.  Keene  Five 
Cents  Sav.  Bank,  47  C.  C.  A.  464,  470,  108  Fed.  505,  510 ;  Resurrec- 
tion Gold  Min.  Co.  v.  Fortune  Gold  Min.  Co.,  64  C.  C.  A.  180,  186, 
188,  129  Fed.  668,  674,  676;  National  Masonic  Ace.  Ass'n,  etc.,  v. 
Shryock,  20  C.  C.  A.  3,  7,  73  Fed.  774,  777.  In  the  case  in  hand  one 
of  the  most  important,  if  not  the  most  important,  fact  in  issue  was 
permitted  to  be  proved  to  the  jury  by  the  unverified  written  statement 
of  one  who  was  either  a  stranger  or  a  criminal  and  who  was  permitted 
to  be  absent  from  the  trial,  so  that  the  defendants  were  deprived  of  all 
opportunity  to  cross-examine  him  on  this  crucial  question,  and  of  the 
right  to  be  confronted  with  one  of  the  principal  witnesses  against 
them.  A  conviction  in  this  case  ought  never  to  be  permitted  to  stand 
upon  such  evidence. 

The  other  questions  discussed  in  the  opinion  of  the  majority  are  not 
determinative  of  the  case  as  it  is  now  presented  to  this  court,  and  I 
do  not  desire  to  be  deemed  to  have  expressed  any  opinion  upon  them. 


(156  Fed,  915.) 

DAVIDSON  et  ux.  v.  WOODWARD. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    November  4,  1907.) 

No.  1,450. 

HI7SBAND  AND  WIFE— COMMUNITY  PrOPEBTY— WASHINGTON   STATUTE. 

Defendant  entered  into  a  contract  with  one  having  a  preferential  right 
to  purchase  tide  lots  from  the  state  of  Washington,  and  who  had  applied 
for  such  purchase,  by  which  the  right  to  purchase  a  portion  of  the  lots 
was  assigned  to  him,  and  he  made  a  payment  therefor.  Subsequently, 
the  state  commissioners  granted  the  application  to  purchase  as  to  certain 
of  the  lots,  but  denied  it  as  to  others,  and  in  consequence  the  contract 
was  abandoned.  Defendant  married,  and  shortly  afterward,  the  amount 
he  had  paid  on  the  contract  not  having  been  returned,  a  new  agreement 
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was  made,  by  which  he  was  given  a  qnitclaim  deed  to  certain  of  the  lots 
in  consideration  of  such  payment,  and  acquired  title  thereto  from  the 
state;  the  payments  being  made  in  part  with  money  of  his  wife  and  in 
part  with  community  funds.  Held,  that  under  the  law  of  the  state  tliat 
land  acquired  after  marriage  by  a  deed  expressing  a  money  consideration 
Is  presumptively  conmiunlty  property,  and  that  it  requires  clear  and 
convincing  proof  to  overcome  the  presumption,  such  facts  were  not  suffi- 
cient to  establish  the  individual  ownership  of  defendant,  nor  to  support 
a  decree  for  the  specific  performance  by  him  of  a  contract  for  the  sale  of 
one  of  the  lots  in  which  his  wife  did  not  join,  as  required  by  the  law  of 
the  state,  to  make  a  valid  contract  for  a  sale  of  community  property. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  26,  Husband  and 
Wife,  §§  913,  914. 

State  laws  as  rules  of  decision  in  federal  courts,  see  notes  to  Wilson  v. 
Perrln,  11  C.  C.  A.  71;  Hill  v.  HIte,  29  C.  C.  A.  553.] 

Hunt,  District  Judge,  dissenting. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  North- 
em  Division  of  the  Western  District  of  Washington. 
For  opinion  below,  see  150  Fed.  840. 

William  Martin,  for  appellants. 

H.  H.  Field,  Blaine,  Tucker  &  Hyland,  and  Hughes,  Mc^Micken, 
Do\'ell  &  Ramsey,  for  appellee. 

Before  GILBERT,  Circuit  Judge,  and  DE  HAVEN  and  HUNT, 
District  Judges. 

GILBERT,  Circuit  Judge.  The  appeal  in  this  case  is  taken  from  a 
decree  ordering  the  specific  performance  of  a  contract  to  sell  land, 
made  by  the  appellant  James  D.  Davidson.  One  of  the  grounds  of  de- 
fense to  the  suit  was  that  the  land  was  the  community  property  of  the 
appellants,  who  are  husband  and  wife,  and  could  not  be  sold  without 
the  wife's  consent.  The  court  below  found  that  the  land  was  the  sep- 
arate property  of  James  D.  Davidson.  That  finding  is  assigned  as  er- 
ror. The  land  in  controversy^  was  tide  land  adjoining  property  owned 
by  one  Wm.  Laack,  and  which  he  had  the  preferential  right  to  pur- 
chase from  the  state.  The  appellants  intermarried  on  January  19, 
1897.  On  January  27,  1897,  Wm.  Laack  made  a  quitclaim  deed  to 
James  D.  Davidson,  whereby  he  assigned  to  him  the  right  to  acquire 
from  the  state  certain  described  lots,  including  the  tide  land  which  is 
the  subject  of  the  present  controversy.  On  February  9,  1897,  the  ap- 
pellants made  their  application  to  purchase  said  land  from  the  state  and 
made  their  first  payment  thereon.  At  the  time  of  the  marriage,  Annie 
Davidson  had  about  $400  of  her  own  money,  and  the  first  payment 
was  made  out  of  this  money.  That  and  the  subsequent  payments  were 
made  under  an  understanding  and  agreement  between  the  appellants 
that  all  the  property  possessed  by  each  at  the  time  of  the  marriage 
was  to  be  community  property.  On  October  6th,  all  the  payments 
having  been  made,  amounting  in  all  to  $732.73,  the  state  of  Washing- 
ton conveyed  to  James  D.  Davidson  the  said  property. 

It  is  the  general  rule  in  the  states  in  which  community  property  is 
recognized,  and  the  rule  has  been  expresslv  affirmed  in  the  state  of 
Washington,  that  land  acquired  after  marriage  by  a  deed  expressing 
a  money  consideration  is  presumptively  community  property,  and  that 
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It  requires  clear  and  convincing  proof  to  overcome  'the  presumption. 
Dormitzer  v.  German,  etc.,  Co.,  23  Wash.  132,  62  Pac.  862.  It  is 
contended  that  the  presumption  is  overcome  in  this  case,  and  the  court 
below  so  held  by  reason  of  the  fact  that  James  D.  Davidson's  right  was 
initiated  and  his  first  payment  was  made  to  Laack  prior  to  the  mar- 
riage. There  is  no  dispute  in  the  testimony  as  to  the  nature  of  the 
steps  taken  by  Davidson  to  acquire  the  title,  and  his  relation  to  the 
property  before  his  marriage.  The  controversy  is  only  as  to  the  legal 
effect  of  the  established  facts.  In  March,  1895,  Wm.  Laack,  claiming 
to  have  the  preferential  right  to  purchase  about  24  lots  of  tide  lands, 
made  application  to  the  Board  of  State  Land  Commissioners  for  leave 
to  purchase  the  same,  and  soon  thereafter  proposed  to  James  D.  Da- 
vidson that  he  take  some  of  the  lots,  as  there  were  more  than  he 
(Laack)  "could  handle."  Davidson  accepted  the  proposition,  and  an 
agreement  was  executed  upon  which  Davidson  paid  Laack  $80.  The 
written  agreement  was  subsequently  lost  or  destroyed  and  could  not 
be  produced  in  evidence.  Laack,  who  was  called  as  a  witness  for  the 
appellee,  testified  that  the  agreement  was  to  the  effect  that  he  (Laack) 
was  to  have  the  first  8  lots  fronting  the  shore  lots,  and  that  thereafter 
the  remaining  16  lots  were  to  be  divided  equally  between  him  and  Da- 
vidson. It  would  appear  from  Laack's  testimony  that  the  agreement 
was  not  binding  upon  him,  for  he  testified : 

"I  could  give  him  eight  and  if  I  wanted  to,  and  if  I  didn't  want  to  give  him 
any  I  should  not  give  him  any.    It  was  my  option." 

In  1896  the  Board  of  State  Land  Commissioners  decided  adversely 
to  Laack's  application  as  to  a  considerable  portion  of  the  property  in- 
volved therein,  and  thereafter,  according  to  the  testimony  of  both 
Laack  and  Davidson,  the  agreement  which  they  had  made  was  can- 
celed, and  a  new  agreement  was  made  on  or  about  January  27,  1897, 
when  Laack  executed  the  quitclaim  deed  to  Davidson  above  referred 
to.  The  testimony  is  that  the  former  agreement  was  not  canceled  by 
any  formal  act  of  cancellation,  but  was  by  both  parties  thereto  consid- 
ered no  longer  in  force,  for  the  reason  that  the  decision  of  the  Board 
of  State  Land  Commissioners,  above  referred  to,  had  rendered  its  per- 
formance impossible.  The  $80  paid  by  Davidson  to  Laack  was  re- 
tained by  the  latter,  and  it  constituted  the  consideration  for  the  quit- 
claim deed,  although  that  instrument  recited  a  consideration  of  $1  and 
other  good  and  valuable  considerations.  The  question  arises  whether 
these  facts  are  sufiicient  in  law  to  overcome  the  presumption  that  the 
land  is  community  property. 

If  one  marries  after  initiating  a  title,  it  is  his  separate  property  in 
all  cases  wherein,  by  the  doctrine  of  relation,  the  title  takes  effect  as  of 
the  time  of  the  first  act  initiating  it,  as  in  the  case  of  a  settlement  un- 
der the  homestead  or  pre-emption  laws  of  the  United  States.  Harris 
V.  Harris,  71  Cal.  314,  12  Pac.  274 ;  Forker  v.  Henry,  21  Wash.  235, 
57  Pac.  811 ;  Gardner  v.  Burkhart,  4  Tex.  Civ.  App.  590,  23  S.  W. 
709.  Property  purchased  by  a  contract  before  marriage  but  not  paid 
for  until  after  marriage,  is  also  separate  property.  Lawson  v.  Ripley, 
17  La.  238;  Medlenka  v.  Downing,  59  Tex.  32;  Wade's  Succession, 
21  La.  Ann.  343.  In  Medlenka  v.  Downing,  land  was  purchased  in 
84  C.C.A.— S2 
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1853  by  one  whose  wife  died  soon  after  the  purchase.  In  1854  he  mar- 
ried again.  It  was  held  that  the  payment  of  a  portion  of  the  purchase 
money  soon  after  the  second  marriage  would  raise  no  presumption 
that  the  money  used  was  the  community  fund  of  the  husband  and  his 
second  wife.  In  Wade's  Succession,  it  was  held  that  where  an  unmar- 
ried woman  enters  into  an  agreement  in  writing  before  a  notary  pub- 
lic for  the  purpose  of  purchasing  real  prc^erty,  makes  a  cash  pay- 
ment for  a  portion  of  the  price,  and  gives  her  notes  for  the  balance, 
due  at  a  future  date,  and  she  marries  before  the  maturity  of  the  notes, 
the  property  thus  acquired  will,  as  between  the  husband  and  wife,  form 
a  portion  of  her  separate  estate. 

The  case  principally  relied  on  by  the  appellee  is  Barbet  v.  Lang- 
lois,  5  La.  Ann.  212.  In  that  case  the  plaintiff  and  Andre  Langlois 
intermarried  in  the  year  1818.  At  the  time  of  the  marriage  Lang- 
lois  owned  and  possessed  a  tract  of  land  fronting  on  a  bayou.  During 
the  marriage  he  purchased  from  the  United  States,  by  virtue  of  his 
right  of  preference  as  a  front  proprietor,  the  lands  lying  in  the  rear 
of  his  estate,  which  he  was  allowed  to  purchase  under  the  act  of  1811, 
giving  to  every  person  in  Louisiana  who  owned  a  tract  of  land  bor- 
dering on  a  river,  creek,  bayou,  or  water  course  the  right  to  purchase 
the  vacant  land  adjacent  to  and  back  of  his  tract  to  a  depth  of  40 
arpents.  It  was  held  that,  since  the  right  of  acquisition  of  the  ad- 
joining lands  existed  in  Langlois  prior  to  the  marriage,  the  land  be- 
came his  separate  property  although  paid  for  during  the  marriage. 
That  doctrine  was  affirmed  in  Succession  of  Morgan,  12  La.  Ann.  153, 
in  which  it  was  held  that,  where  the  front  tract  on  a  river  belonged 
to  the  husband  before  the  marriage,  the  double  concession  purchased 
by  him  after  the  marriage  under  the  act  of  Congress  of  June  15, 
1822,  which  was  enacted  after  the  marriage,  became  the  property  of 
the  husband,  and  that  the  only  right  of  the  community  was  to  claim 
reimbursement  of  the  sum  paid  therefor  if  the  payment  was  made  out 
of  the  community  funds.  The  court,  following  Barbet  v.  Langlois, 
said : 

**That  the  cause  of  the  acquisition  preceded  the  marriage  is  a  matter  which 
can  hardly  admit  of  any  doubt" 

But  in  the  present  case  it  cannot  be  said  that  the  cause  of  the  ac- 
quisition preceded  the  marriage,  or  that  at  the  time  of  the  marriage 
J.  D.  Davidson  possessed  any  right  to  purchase  the  property  in 
controversy,  or  had  any  contract  for  the  acquisition  of  such  a  right 
or  had  taken  any  step  back  to  which  the  title  related.  The  agree- 
ment which  he  made  with  Laack  in  1896,  it  would  seem  from  the 
evidence,  created  no  binding  obligation  upon  the  latter.  But  if,  in- 
deed, it  were  otherwise,  the  result  would  be  the  same,  for  that  agree- 
rnent  had  been  abandoned  by  both  the  parties  thereto  before  the  mar- 
riage took  place,  and  at  the  time  of  the  marriage  there  was  no  agree- 
ment in  existence. 

Again,  it  is  to  be  observed  that  that  agreement  did  not  describe 
or  mention  the  property  which  is  in  controversy.  If  it  had  been  car- 
ried into  effect,  it  cannot  be  known  that  any  of  that  property  could 
have  been  acquired  by  Davidson.     It  is  true  that  the  consideration 
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upon  which  the  quitclaim  deed  from  Laack  to  Davidson  was  made 
had  been  paid  some  time  prior  to  the  marriage,  but  neither  that  pay- 
ment nor  its  retention  by  Laack  up  to  and  after  the  date  of  the  mar- 
riage created  any  right  in  Davidson  as  to  the  land  involved  herein, 
or  imposed  any  obligation  upon  Laack  except  to  repay  the  money, 
and  Laack  testified  that  he  would  have  paid  it  back  if  he  had  not 
made  the  new  agreement.  The  earliest  date  at  which,  in  the  history 
of  the  title,  Davidson  possessed  any  right  as  to  the  land,  was  Janu- 
ary 27,  1897,  the  date  of  the  quitclaim  deed. 

A  case  in  point  is  Aken  v.  JeflFerson,  65  Tex.  137.  In  that  case  the 
husband  had  purchased  certain  land  before  the  marriage.  After  the 
marriage  he  compromised  a  suit  brought  against  him  for  the  land 
by  paying  half  of  its  value.  The  original  purchase  money  was  his 
separate  property.  The  compromise  money  was  community  property. 
The  court  ruled  that  if  the  husband  acquired  a  good  title  by  the  first 
purchase  or  by  limitation,  before  his  marriage,  all  the  land  was  his 
separate  property ;  but  that  if  he  did  not  have  title  at  the  time  of  his 
marriage,  it  was  all  community  property.  In  Johnson  v.  Johnson,  11 
Cal.  200,  70  Am.  Dec.  774,  the  husband  at  the  time  of  the  marriage 
was  in  possession  of  certain  lots  to  which  he  had  no  title;  his  claim 
being  based  upon  an  instrument  not  under  seal.  After  the  marriage 
he  purchased  the  lots,  paying  therefor  from  the  common  funds.  It 
was  held  that  the  land  was  community  property.  While  in  some  of 
the  states  in  which  the  law  of  community  property  obtains,  the  hus- 
band may  dispose  of  the  community  property,  the  rule  is  otherwise 
in  the  state  of  Washington,  where,  although  the  husband  has  the  man- 
agement and  control  of  the  community  property,  he  cannot  convey  or 
incumber  it  unless  the  wife  joins  with  him  in  executing  the  deed  or 
the  instrument  of  incumbrance.  1  Hill's  Ann.  St.  &  Codes,  §  1400 ; 
Holyoke  v.  Jackson,  3  Wash.  T.  239,  3  Pac.  841. 

The  decree  is  reversed,  and  the  cause  remanded,  with  instructions 
to  dismiss  the  bill. 

« 

HUNT,  District  Judge  (dissenting).  I  am  constrained  to  dissent, 
and  deem  it  proper  to  give  my  reasons  briefly. 

The  preference  right  to  buy  the  land  involved  in  this  suit,  together 
with  other  lands,  was  in  Laack  prior  to  March  25,  1895.  This  pref- 
erence right,  together  with  the  right  of  assignment  thereof,  was  ex- 
pressly conferred  by  the  statutes  of  the  state  of  Washington.  Sec- 
tions 2175,  2176,  Ballinger's  Ann.  Codes  &  St.  It  was  pursuant 
to  these  statutory  provisions  that  Laack  on  March  25,  1895,  filed 
application  to  acquire  title  to  abutting  lands,  including  the  particular 
lands  aflFected  by  this  litigation.  Thereafter,  on  September  9,  1896, 
the  Board  of  State  Land  Commissioners,  referring  to  the  applica- 
tion of  Laack,  made  formal  finding  that  Laack  was  entitled  to  pur- 
chase certain  lands,  including  these  particular  lots.  Within  a  few 
months  thereafter,  Laack  orally  agreed  to  sell  to  James  D.  Davidson 
a  right  to  buy  part  of  the  lands  which  he  was  entitled  to  purchase, 
and  Davidson  then  paid  him  eighty  dollars  as  a  consideration.  The 
understanding  seems  to  have  been  that  Laack  should  have  the  first 
eight  shore  lots  to  be  obtained,  and  then  Davidson  should  have  eight. 
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if  they  were  there,  and  if  there  were  any  still  remaining  they  were 
to  select  lots  alternately,  with  a  view  to  sharing  equally.  They  then 
went  to  the  office  of  Mr.  Bronson,  Laack's  counsel,  and  made  a  writ- 
ing of  their  agreement,  whereby  Laack  bound  himself  to  convey  por- 
tion of  the  lots  to  Davidson.  The  loss  of  this  contract  is  unfortunate, 
but  that  a  written  contract  of  sale  existed  is  clearly  proven.  There 
is  no  failure  to  prove  a  writing  of  sale,  but  lack  of  proof  of  exactly 
what  lots  were  specified  in  the  writing.  But  a  lack  of  proof  of  de- 
scription should  not  defeat  appellee's  rights,  if  Davidson's  rights  to 
the  lots  were  acquired  under  the  written  contract  with  Laadc,  and 
provided  Davidson's  rights  thereafter  passed  to  appellee.  The  stat- 
utes of  Washington  prescribe  that  where  no  application  for  purchase 
was  pending,  sales  of  shore  lands  should  be  made  as  school  and  grant- 
ed lands  are  sold.  As  it  is  not  contended,  however,  that  Davidson 
bought  as  he  would  have  had  to  buy  if  there  had  been  no  applica- 
tion to  purchase  the  lots  pending,  it  follows  that  he  must  tie  to  some 
application  for  purchase,  or  his  whole  case  falls.  Now,  in  the  course 
of  events,  Laack  had  directed  the  release  of  rights  to  buy  certain  of 
the  lots  embraced  within  his  original  application,  so  that  when  title 
was  to  be  conveyed  by  the  state,  there  were  not  as  many  lots  to  be 
divided  between  Davidson  and  Laack  as  were  applied  for  in  the  ap- 
plication of  Laack.  Laack  and  Davidson,  however,  agreed  on  a 
distribution  of  what  there  was,  and  on  January  27,  1897,  Laack  quit- 
claimed to  Davidson  his  interest  in  certain  parcels  applied  for,  in- 
cluding the  lots  in  question,  and  assigned  all  his  rights  to  purchase 
the  same  from  the  state.  Meanwhile  Davidson  had  married  on  Jan- 
uary 19,  1897.  Laack  never  asked  for,  and  Davidson  never  oflFered, 
any  new  consideration  for  the  quitclaim  deed.  Laack,  who  seems  to 
have  had  a  high  idea  of  the  obligations  he  was  under  by  his  first  writ- 
ten agreement,  says  that  the  only  change  between  the  new  and  old 
contracts  was  "different  lots  were  given  to  Davidson,"  and  that  this 
was  "because  Davidson  told  me  there  was  nothing  left."  The  evi- 
dence is  also  that  Laack  said  to  Davidson  that  they  would  take  what 
was  left;  and  the  deed  was  made.  Laack  was  not  very  definite  in 
his  testimony  as  to  the  circumstances  under  which  the  quitclaim  deed 
was  passed.  In  part  of  his  testimony  he  said  that  he  and  David- 
son had  made  a  new  agreement,  and  in  another  part  he  said  that  the 
money  was  paid  under  the  old  agreement.  The  witness  was  appar- 
ently confused  by  the  many  questions  put  to  him  in  the  endeavor  to 
elicit  ifrom  him  statements  which  would  justify  the  conclusion  that 
the  old  agreement  was  canceled  or  abandoned.  Toward  the  close 
of  his  examination,  when  asked  whether  it  was  not  under  the  "new 
bargain"  and  "new  arrangement"  that  Davidson  purchased  these  lots 
from  the  state,  the  witness  replied :  "Well,  I  will  tell  you.  Of  course 
we  made  a  new  bargain,  but  the  old  bargain  was  there,  and  the  mon- 
ey was  there  on  the  old  bargain;  the  money  was  right  with  it,  so 
I  don't  know  whether  it  was  a  new  bargain  or  old  bargain."  And, 
again,  when  asked  if  he  had  not  acted  under  "the  old  agreement," 
the  witness  said:  "It  was  the  same  thing.  I  don't  see  what  is  the 
difference  between  the  old  and  the  new.  It  is  all  the  same  thing:, 
anyhow,  pretty  near."    Without  quoting  further  from  the  testimony 
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of  the  witness  himself,  it  is  plain  that  his  right  to  purchase  was  the 
only  basis  of  Davidson's  right,  and  I  think  tliat  the  most  reasonable 
construction  to  be  put  upon  his  evidence,  when  considered  with  the 
record  facts,  is  that  the  quitclaim  deed  to  Davidson  was  made  in  ful- 
fillment of  the  contract  to  convey,  which  was  drawn  by  Mr.  Bronson, 
and  for  which  Davidson  paid  Laack  the  eighty  dollars  paid,  which 
Laack  had  retained.  If  the  parties  had  intended  to  abandon  the  old 
agreement,  nothing  would  have  been  so  natural  as  for  Davidson  to 
have  paid  additional  money,  or  for  Davidson  to  have  waited  and 
purchased  for  a  new  consideration  from  Laack,  after  the  state  had 
conveyed  to  Laack.  But  he  held  hard  to  the  preference  right  of 
Laack  by  availing  himself  of  his  rights  obtained  in  consideration  of 
the  money  originally  paid  to  Laack.  I  am  therefore  forced  to  the 
opinion  that  in  the  whole  transaction  Davidson  dealt  with  Laack  in 
reliance  upon  his  right  to  purchase,  initiated  under  the  lost  agree- 
ment, and  that  he  received  his  quitclaim  deed  in  the  carrying  out  of 
that  agreement. 

Believing  then  that  the  rights  of  Davidson  to  the  property  are  found- 
ed upon  the  first  agreement,  and  that  the  subsequent  deed  by  Laack 
to  him  was  but  the  perfecting  of  such  original  rights,  and  was  meant 
to  be  such  by  both  parties,  and  it  appearing  that  Davidson  was  a  single 
man  when  tiiese  rights  were  initiated,  the  law  regards  the  property 
as  separate,  and  prescribes  that  title  thereto  took  effect  as  of  a  time* 
before  community.  I  am  in  accord  with  the  opinion  of  the  court, 
laying  down  the  doctrine  of  community  property  generally,  that  prop- 
erty acquired  by  either  spouse  where  "the  title  or  cause  of  the  ac- 
quisition" precedes  the  marriage  is  separate  and  not  community  prop- 
erty; but  I  would  not  exclude  this  case  from  within  the  application 
of  the  rule. 

The  preferential  right  of  Laack  was  valuable  and  legally  assign- 
able, and  I  cannot  agree  with  the  conclusion  that  there  was  an  aban^ 
donment  of  the  contract  made  by  Laack  with  Davidson,  assigning  an 
interest  in  property,  to  be  acquired  under  this  preferential  right. 

As  a  result  of  what  I  have  said,  it  should  follow,  in  my  judgment, 
that  Davidson's  rights  should  be  held  to  have  initiated  before  marriage, 
and  though  ^rfected  after  marriage  were  not  such  as  were  merged 
into  commumty  ownership,  but  were  capable  of  being  passed  by  him. 
I  think,  too,  that  the  evidence  shows  that  he  offered  the  property  for 
sale,  received  a  fair  market  price  therefor,  and  ought  to  be  held  to 
his  contract. 
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(157  Fed  87.) 

FISH  V.  FIRST  NAT.  BANK  OF  SEATTLE,  WASH. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    November  4,  1907.) 

No.  1,187. 

E^UCADING— ANBWEB— COUNTBBCLAIM. 

An  answer  construed,  and,  although  lacking  In  clearness  of  statement, 
held  to  sufficiently  plead  a  counterclaim  as  against  a  general  demurrer. 
[Ed.  Note.— For  cases  in  point,  see  (3ent  Dig.  voL*39,  Pleading,  {  291] 

On  rehearing. 

For  former  opinion,  see  150  Fed.  524,  80  C.  C.  A.  266. 

Goodell  &  Edwards,  Ostrander  &  Donohoe,  J.  B.  Reinstein,  W.  P. 
Johnson,  Pillsbury,  Madison  &  Sutro,  and  Alfred  Sutro,  for  plaintiff 
in  error. 

James  Kiefer,  for  defendant  in  error. 

Before  GILBERT,  Circuit  Judge,  and  DE  HAVEN  and  HUNT, 
District  Judges. 

DE  HAVEN,  District  Judge.  This  is  the  second  hearing  of  this 
case.  On  January  7, 1907,  the  judgment  of  the  lower  court  was  affirmed 
in  an  opinion  which  is  reported  in  150  Fed.^524,  80  C.  C.  A.  266.  On 
March  11,  1907,  a  rehearing  was  ordered,  "solely  for  the  rehearing 
of  the  case  upon  the  questions  presented  by  the  demurrer  to  that  por- 
tion of  the  answer  setting  up  a  counterclaim  against  Simpson  for  $2,- 
654.15." 

The  answer  is  lacking  in  clearness  and  precision  of  statement ;  but  upon 
further  consideration  we  have  reached  the  conclusion  that  as  against  a 
general  demurrer  it  should  be  construed  as  alleging  that  Sol.  G.  Simp- 
son became  indebted  to  Fish  &  Loomis  in  the  sum  of  $2,654.15  for  mer- 
chandise sold  to,  and  freight  and  passengers  carried  for,  him  by  that 
firm  under  the  contract  therein  referred  to,  and  that  said  sum  has  not 
been  paid  by  Simpson.  These  facts,  if  proven,  would,  under  the  rule 
announced  in  our  former  opinion,  entitle  the  defendant  to  set  off  the 
amount  of  such  indebtedness  against  the  note  sued  on. 

Judgment  reversed,  with  direction  to  overrule  the  demurrer  to  the 
answer.    Mandate  forthwith. 
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054  Fed.  577.) 

WARE  V.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    July  10,  1907.) 

No.  2,431. 

1.  Criminal  Law— Conspiracy— Statute  of  Limitations— When  Conspiract 

AND  Subsequent  Overt  Acts  Punishable  After  Conspiracy  and  Form- 
er Overt  Acts  Barred— Conscious  Participation  of  Defendant  Within 
Three  Years  Indispensable. 

Where  a  conspiracy  has  been  formed  and  an  overt  act  has  been  done  in 
execution  of  it  more  than  three  years  before  the  filing  of  an  indictment, 
a  prosecution  for  that  conspiracy  and  overt  act  is  barred  by  the  statute 
of  limitations. 

When  in  such  a  case  subsequent  overt  acts  are  committed  under  the 
old  conspiracy  within  the  three  years,  the  existence  of  the  conspiracy 
and  the  conscious  participation  of  the  defendant  therein  within  the  three 
years  are  indispensable  to  the  maintenance  of  a  prosecution  for  the  con- 
spiracy. But  if  these  facts  are  established  by  competent  evidence  such 
a  prosecution  may  be  sustained.  ^ 

2.  Same— Evidence— Proof  of  Conspiracy  Before  the  Three  Years  Compe- 

tent, BUT  Insufficient  to  Establish  rr  Within  the  Three  Years.  ' 

Proof  of  the  formation  by  the  defendant  and  others,  more  than  three 
years  before  the  indictment,  of  such  a  conspiracy  as  that  charged  in  the 
indictment  and  of  an  overt  act  thereunder  prior  to  the  three  years,  is  in- 
suflacient  to  sustain  the  charge  of  a  conspiracy  within  the  three  years. 
But,  in  connection  with  evidence  aliunde  of  the  existence  of  the  con- 
spiracy and  of  the  defendant's  conscious  participation  in  it  within  the 
three  years,  it  is  competent  evidence  for  the  consideration  of  the  Jury 
in  determining  the  issue  presented  by  the  indictment. 

3.  Same— Overt  Act  of  Co -conspirator  Incompetent  to   EJstablish  Con- 

tinued EXISTENCE  OF  Conspiracy. 

An  overt  act  committed  by  one  of  the  alleged  co-conspirators  within 
the  three  years  pursuant  to  a  conspiracy  between  him  and  the  defendant, 
formed  and  followed  by  an  overt  act  more  than  three  years  prior  to  the 
filing  of  the  indictment  without  the  defendant's  consent  or  agreement 
within  the  three  years  to  the  continued  «^istence  and  execution  of  the 
conspiracy,  is  incompetent  to  establish  its  existence  and  his  participation 
therein  within  the  three  years. 

[Ed.  Note. — ^Admissibility,  on  trial  of  joint  indictments,  of  acts  and 
declarations  of  conspirators  and  codefendants  after  accomplishment  of 
object,  see  note  to  Sorenson  v.  United  States,  74  C.  C.  A.  472.] 

4.  Conspiracy— Issue  of  Joint  Assent  to  Existence  and  Execution  of  Old 

Conspiracy  Governed  by  Same  Rules  as  Issue  of  Formation  of  New 
One. 

The  same  rules  of  law  and  evidence  govern  the  trial  and  decision  of  the 
issue  whether  or  not  a  defendant  jointly  with  others  consented  or  agreed 
to  the  existence  of  a  former  conspiracy  within  the  three  years  and  the 
subsequent  execution  of  it,  which  control  the  issue  whether  or  not  the 
conspiracy  was  originally  formed,,  where  that  is  the  crucial  issue. 

C  CoNTRACTfih— Homestead  Law— Agreement  to  Procure  Citizens  to  Enter 
Lands  Thereunder  and  Grant  Use  to  Another  Until  Final  Proof  Un- 
lawful. 

An  agreement  to  procure  qualified  citizens  to  enter  lands  under  the 
general  homestead  law  and  to  grant  their  use  to  another  until  they  should 
make  final  proof  or  dispose  of  their  holdings,  without  the  reservation  of 
any  part  of  this  use  for  the  residence  thereon  or  the  cultivation  thereof 
by  the  entrymen,  is  inconsistent  with  the  purpose  and  spirit  and  violative 

1  See  note  at  end  of  case. 
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Of  the  terms  of  the  law,  although  no  contract  Is  made  regarding  the  dis- 
position of  the  title  which  may  be  obtained. 
6.  Cbiminal   Law—Appbai.  and  E^bob— Exception   Fails  Unijbss  Bbcobd 
Shows  Ruling  Challenoed  EiBBONEOus. 

Where  evidence  is  admitted  in  the  coarse  of  the  trial  for  certain  par- 
poses,  an  exception  to  a  paragraph  in  the  charge  of  the  court,  which  de- 
clares that  this  eTidenoe  was  properly  admitted  for  these  purposes,  in  the 
absence  of  any  request  to  the  court  to  exclude  any  specific  eyid^oce  or 
to  limit  its  effect,  and  in  the  absence  of  any  objection  or  exertion  to 
its  admission,  and  in  the  absence  of  any  specification  of  the  particular 
evidence  challenged,  is  unavailing,  because  in  such  a  case  the  record  fails 
to  prove  the  error,  and  the  presumption  that  the  action  of  the  court  be- 
low was  right  must  prevaiL 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  15,  Criminal  Law, 
I  2619.] 

Philips,  District  Judge,  dissenting. 
(Syllabus  by  the  Court) 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  Nebraska. 

T.  J.  Mahoney  and  Henry  Frawley,  for  plaintiff  in  error. 
Charles  A.  Goss  and  Sylvester  R.  Rush,  for  defendant  in  error. 

Before  SANBORN  and  HOOK,  Circuit  Judges,  and  PHILIPS, 
District  Judge. 

SANBORN,  Circuit  Judge.  On  November  24,  1905,  and  on  No- 
vember 28,  1905,  Ware,  the  defendant  below,  Frank  W.  Lambert, 
and  Harry  Welch  were  indicted  imder  section  5440  of  the  Revised 
Statutes  [U.  S.  Comp.  St.  1901,  p.  3676],  for  conspiring  to  defraud 
the  United  States  of  the  title,  possession,  and  use  of  certain  tracts  of 
land  by  means  of  fraudulent  entries  under  the  homestead  laws.  The 
first  indictment  relates  to  entries  under  sections  2289,  2290,  2304,  Rev. 
St.  [U.  S.  Comp.  St.  1901,  pp.  1388,  1389,  1413],  the  general  home- 
stead law,  and  the  second  to  entries  under  the  Kincaid  act  (Act  April 
28,  1904,  c.  1801,  33  Stat.  547  [U.  S.  Comp.  St  Supp.  1905,  pp.  325, 
326]),  which  authorizes  each  homesteader  to  enter  480  additional 
acres  contiguous  to  bis  original  homestead  in  a  certain  specified  dis- 
trict. The  defendant  was  tried  alone  on  the  two  indictments  and 
found  guilty  on  all  the  counts  of  the  second  and  on  all  but  one  of  the 
nine  counts  of  the  first  indictment. 

Each  of  the  counts  of  the  indictment  charged  a  conspiracy  and 
an  overt  act  thereunder  within  three  years  of  the  filing  of  the  indict- 
ment in  which  it  was  found.  There  was  evidence  of  a  conspiracy 
between  Ware  and  Lambert  to  cause  fraudulent  entries  imder  the 
homestead  laws  and  of  an  overt  act,  the  procurement  of  one  McKib- 
ben  to  make  a  fraudulent  affidavit  and  application  for  a  homestead 
entry  more  than  three  years  before  the  indictments  were  filed,  so 
that  a  prosecution  for  that  conspiracy  and  act  was  barred  by  the  stat- 
ute of  limitations.  There  was  substantial  evidence  that  within  the 
three  years  Lambert  caused  homesteaders  to  make  fraudulent  entries, 
charged  Ware  upon  his  account  books  for  expenses  and  services  in 
causing  these  entries,  in  building  shacks  upon  the  lands  entered  in 
order  to  enable  the  homesteaders  to  prove  their  right  to  title,  and  in 
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maintaining  the  claims  of  the  homesteaders,  pursuant  to  the  con- 
spiracy of  1902,  and  that  Ware  knew  of  some  of  these  acts,  exam- 
ined these  account  books,  and  paid  Lambert  for  these  acts  pursuant 
to  the  agreement  of  1902.  By.  a  request  for  a  peremptory  instruction 
and  by  other  requests  for  instructions,  which  were  denied,  counsel 
for  the  defendant  presents  this  question: 

Where  the  conspiracy  was  formed  and  an  overt  act  was  done  in 
pursuance  of  it  more  tfian  three  years  prior  to  the  indictment,  and 
overt  acts  were  subsequently  done  in  the  execution  of  it  within  the 
three  years,  may  one  of  the  conspirators  be  successfully  prosecuted 
for  it?  The  question  is  answered  in  the  negative  in  U.  S.  v.  Owen 
(D.  C.)  32  Fed.  534,  U.  S.  v.  McCord  (D.  C.)  72  Fed.  159,  165,  and  in 
Ex  parte  Black  (D.  C.)  147  Fed.  832,  841.  It  is  answered  in  the  af- 
firmative in  U.  S.  V.  Greene  (D.  C.)  115  Fed.  343,  347,  349,  350,  U. 
S.  V.  Greene  (D.  C.)  146  Fed.  803,  889,  Lorenz  v.  U.  S.,  24  App.  Cas. 
Dist.  of  Columbia,  337,  387,  U.  S.  v.  Bradford  (C.  C.)  148  Fed.  413, 
416,  419,  U.  S.  V.  Brace  (D.  C.)  149  Fed.  874,  876,  Commonwealth 
V.  Bartilson,  85  Pa.  482,  488,  People  v.  Mather,  4  Wend.  (N.  Y.)  259, 
21  Am.  Dec.  122,  American  Fire  Ins.  Co.  v.  State,  75  Miss.  24,  35,  22 
South.  99,  102,  and  Ochs  v.  People,  25  111.  App.  379,  414.  After  a 
careftil  reading  and  consideration  of  these  and  other  authorities,  our 
conclusions  are  that  the  true  answer  to  this  question  is  that  the  ex- 
istence of  the  conspiracy  and  the  conscious  participation  of  the  de- 
fendant therein  within  the  three  years  are  indispensable  to  the  main- 
tenance of  such  a  prosecution ;  but  that,  if  these  facts  are  established 
by  competent  evidence,  such  a  prosecution  may  be  sustained.  Proof 
of  the  formation  by  the  defendant  and  others,  more  than  three  years 
before  the  indictment,  of  such  a  conspiracy  as  that  charged  in  the  in- 
dictment under  which  an  overt  act  has  been  done  prior  to  the  three 
years,  is  insufficient  to  sustain  the  charge  of  a  conspiracy  within  the 
three  years.  But  in  connection  with  evidence  aliunde  of  tihe  existence 
of  the  same  conspiracy,  and  of  the  defendant's  conscious  participation 
therein  within  the  three  years,  it  is  competent  evidence  for  the  consid- 
eration of  the  jury  in  determining  the  issue  presented  by  the  indict- 
ment. An  overt  act  committed  by  one  of  the  alleged  conspirators  with- 
in the  three  years  pursuant  to  a  conspiracy  between  him  and  the  de- 
fendant, formed  and  followed  by  an  overt  act  more  than  three  years 
prior  to  the  filing  of  the  indictment  without  the  defendant's  consent 
or  agreement  within  the  three  years  to  the  continued  existence  and 
to  tiie  execution  of  the  conspiracy,  is  incompetent  to  establish  its  ex- 
istence and  his  participation  therein  within  the  three  years. 

The  offense  under  section  5440  is  the  conspiracy,  not  the  conspiracy 
and  the  overt  act.  "The  provision  of  the  statute,"  says  the  Supreme 
Court,  "that  there  must  be  an  act  done  to  effect  the  object  of  the  con- 
spiracy, merely  affords  a  locus  penitentiae,  so  that  before  the  act  done 
either  one  or  all  of  the  parties  may  abandon  their  design,  and  thus 
avoid  the  penalty  prescribed  by  the  statute."  U.  S.  v.  Britton,  108 
U.  S.  199,  205,  2  Sup.  Ct  525,  27  L.  Ed.  703.  So  that  there  is  a  locus 
penitentiae  after  the  performance  of  each  overt  act  and  a  presumption 
of  the  innocence  of  the  defendant,  and  if,  after  the  performance  of 
the  first  overt  act,  a  defendant  abandons  the  design  of  the  conspiracy, 
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and  the  prosecution  of  the  conspiracy  and  of  the  first  overt  act  becomes 
barred  by  the  statute,  the  overt  acts  of  other  conspirators  within  the 
three  years  in  the  performance  of  the  old  conspiracy  without  the 
conscious  participation  of  the  defendant  ought  not  to  charge,  and 
cannot  charge  him  with  the  offense,  because  they  fail  to  evidence  his 
intent  to  violate  the  law  within  the  three  years. 

On  the  other  hand,  the  offense  denounced  by  section  5440  is  not 
the  mere  formation,  but  the  existence,  of  the  conspiracy  and  its  exe- 
cution. And  if  by  the  agreement,  or  by  the  joint  assent  of  the  de- 
fendant and  one  or  more  other  persons,  within  the  three  years,  the 
unlawful  scheme  of  the  conspiracy  is  to  be  prosecuted,  and  an  overt 
act  is  subsequently  done  to  carry  it  into  execution,  the  mere  fact  that 
the  same  parties  had  conspired  and  had  wrought  to  accomplish  the 
same  or  a  like  purpose,  more  than  three  years  before  the  filing  of  the 
indictment,  ought  not  to  constitute,  and  does  not  constitute,  a  defense 
to  the  charge  of  the  conspiracy  within  the  three  years. 

The  same  rules  of  law  and  of  evidence  govern  the  trial  and  the 
decision  of  the  issue  whether  or  not  the  defendant  jointly  with  others 
consented  or  agreed  within  the  three  years  to  the  existence  of  the  con- 
spiracy and  the  subsequent  execution  of  its  scheme  which  control  the 
trial  of  the  issue  whether  or  not  the  conspiracy  was  originally  formed, 
where  that  is  the  crucial  question.  Evidence  must  be  produced  from 
which  a  jury  may  reasonably  infer  the  joint  assent  of  the  minds  of 
the  defendant  and  of  one  or  more  other  persons  within  the  three  years 
to  the  existence  and  the  prosecution  of  the  unlawful  enterprise.  Until 
such  evidence  is  produced,  the  acts  and  admissions  of  one  of  the  al- 
leged conspirators  are  not  admissible  against  any  of  the  others  unless 
the  court  in  its  discretion  permits  their  introduction  out  of  their  order. 
But  where  evidence  has  been  produced  from  which  the  joint  assent 
of  the  defendant  and  one  or  more  other  persons  within  the  three  years 
to  the  existence  and  execution  of  the  conspiracy  may  reasonably  be 
inferred  by  the  jury,  then  any  subsequent  act  or  declaration  of  one  of 
the  parties  in  reference  to  the  common  object  which  forms  a  part  of 
the  res  gestae,  may  be  given  in  evidence  against  one  of  the  others  who 
has  consented  to  the  enterprise.  And  the  joint  assent  of  the  minds  of 
a  defendant  and  others  within  the  three  years  to  the  existence  and 
execution  of  the  conspiracy  may  be  found  by  the  jury  like  any  other 
ultimate  fact  as  an  inference  from  other  facts  proved.  Drake  v.  Stew- 
art, 22  C.  C.  A.  104,  107,  76  Fed.  140,  143. 

In  view  of  these  rules  of  law  and  the  facts  of  this  case,  was  there 
error  in  the  refusal  of  the  court  below  to  give  the  instructions  re- 
quested by  counsel  relative  to  this  question?  The  main  issue  at  the 
trial  involved  the  character  of  the  agreement  between  Ware  and  Lam- 
bert, which  was  made  in  the  summer  or  fall  of  1902,  and  more  than 
three  years  before  the  filing  of  the  indictment.  I^mbert  testified, 
in  effect,  that  this  contract  was  that  he  should  procure  qualified  home- 
steaders to  enter  public  lands  within  the  inclosure  of  the  U.  B.  I.  Land 
&  Cattle  Company,  a  corporation  of  which  Ware  was  president; 
that  he  should  erect  a  building  for  each  of  them  upon  their  lands  in 
order  to  enable  them  to  prove  up  and  secure. title;  that  he  should 
cause  them  to  prove  up  and  procure  title  to  their  respective  tracts 
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from  the  United  States,  to  give  to  Ware  the  use  of  these  lands  for 
grazing  purposes  until  they  obtained  title  under  the  homestead  laws, 
and  then  to  convey  the  lands  to  him  for  $150  for  each  quarter  sec- 
tion ;  and  that  Ware  agreed  to  pay  this  $150  for  each  quarter,  to  pay 
all  the  expenses  of  the  homesteaders  including  their  expenses  of  travel 
and  their  fees  at  the  land  office  and  to  pay  Lambert  his  expenses  and 
$50  for  each  homesteader  whom  he  procured  to  carry  out  this  agree- 
ment. Ware  admitted  that  he  made  an  agreement  with  Lambert,  but 
he  testified  that  he  never  made  any  contract  to  buy  or  to  take  the  title 
to  any  of  these  lands.  He  insisted  that  the  limit  of  the  agreement 
was  that  he  should  pay  the  necessary  expenses  of  the  homesteaders 
in  filing  and  making  improvements  upon  their  lands  until  they  se- 
cured title  in  consideration  that  they  should  give  to  him  the  use  of 
these  lands  for  grazing  purposes  until  they  proved  up  and  secured 
their  titles  from  the  government.  Whatever  the  terms  of  the  agree- 
ment may  have  been,  there  was  ample  evidence  to  sustain  a  finding 
by  the  jury  that  it  constituted  an  unlawful  conspiracy  to  defraud  the 
United  States  of  the  possession,  use,  and  title  of  these  lands.  There 
was  also  persuasive  evidence  that  Lambert  procured  one  McKibben 
to  make  an  entry  under  this  agreement  more  than  three  years  before 
either  of  the  indictments  were  found,  that  there  was  no  new  or  dif- 
ferent agreement  subsequent  to  that  time,  and  that  in  the  execution 
of  this  agreement  he  procured  within  the  three  years  at  least  15  per- 
sons to  enter  tracts  of  land  within  the  inclosure  of  the  U.  B.  L  Com- 
pany, constructed  shacks  upon  some  of  these  tracts,  took  leases  of 
some  of  them  from  the  homesteaders  to  Ware  for  99  years,  paid  all 
the  expenses  of  the  homesteaders,  charged  these  expenses  as  they 
were  paid,  to  Ware,  in  his  account  books,  wherein  they  were  suf- 
ficiently set  forth  to  indicate  their  character,  that  he  showed  these 
books  to  Ware,  who  looked  at  the  books  and  at  the  entries,  and  that 
he  and  Ware  balanced  up  from  the  information  which  they  obtained 
from  these  books,  and  Ware  paid  the  charges  against  him  thereon 
to  the  amount  of  $1,906.73.  None  of  the  homesteaders  ever  spent 
a  day  or  a  night  in  the  shacks  upon  the  land  which  they  entered  or 
cultivated  or  used  a  foot  of  it.  The  defendant  himself  testified  that 
during  the  three  years  prior  to  the  indictment  he  received  these  leas- 
es, looked  at  the  account  books  of  Lambert  and  at  the  entries  there- 
in, and  paid  the  charges  thereon,  and  during  all  this  time  he  had  the 
exclusive  use  of  the  lands  upon  which  these  homesteaders  filed.  Here 
was  substantial  evidence  of  the  joint  assent  of  the  minds  of  Ware 
and  Lambert  within  the  three  years  to  the  existence  and  execution 
of  the  conspiracy  to  defraud  the  United  States  of  the  possession,  use, 
and  title  of  these  lands,  and  of  the  conscious  participation  of  the  de- 
fendant therein,  and  hence  there  was  no  error  in  the  refusal  of  the 
court  to  instruct  the  jury  to  return  a  verdict  for  the  defendant. 

The  second  request  of  his  counsel  upon  this  subject  was  that,  un- 
less the  jury  found  that  the  unlawful  agreement  between  Ware  and 
Lambert  charged  in  the  indictment  was  made  and  the  first  overt  act 
under  it  was  done  within  three  years  prior  to  the  filing  of  the  indict- 
ments, or  of  one  of  them,  they  must  find  a  verdict  of  not  guilty,  and 
this  request  was  rightly  refused  because,  although  the  unlawful  agree- 
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mcnt  was  made  and  the  first  overt  act  under  it  was  done  prior  to  the 
three  years,  yet  if,  within  the  three  years,  the  minds  of  the  defend- 
ant and  Ware  met,  and  they  agreed  or  assented  to  the  existence  and 
execution  of  the  unlawful  conspiracy  within  the  three  years,  and  the 
defendant  consciously  participated  therein,  he  was  still  guilty  of  the 
offense  charged. 

The  third  request  called  to  our  attention  was  that  if  the  jury  found 
that  whatever  agreement  was  made  between  Ware  and  Lambert  in 
respect  to  the  matter  of  procuring  filings  and  entries  to  be  made  upon 
lands  of  the  United  States  was  made  prior  to  the  filing  of  either  in- 
dictment, and  that  all  the  filings  and  entries  given  in  evidence  were 
made  or  procured  in  pursuance  of  that  agreement  without  a  new 
agreement  or  conspiracy  between  the  defendant  and  Lambert,  then  the 
jury  must  return  a  verdict  for  the  defendant.  But  this  request  was 
misleading,  and  hence  rightly  refused  because  it  declared  that  a  new 
agreement  or  conspiracy  in  respect  to  the  procuring  of  the  filings  and 
entries  was  indispensable  to  a  conviction  when  a  joint  assent  of  the 
minds  of  Ware  and  Lambert  within  the  three  years  to  the  existence 
and  execution  of  the  old  conspiracy  and  Ware's  conscious  participa- 
tion therein  were  sufficient  to  constitute  the  offense. 

The  fourth  request  was  that : 

"The  presumption  of  Innocence  continues  with  the  defendant  throughout  the 
entire  trial,  until  the  Jury  is  satisfied  beyond  a  reasonable  doubt  of  his  guilt, 
and  unless  upon  a  consideration  of  all  the  evidence  in  the  case  you  are  con- 
vinced of  his  guilt  beyond  a  reasonable  doubt,  and  likewise  that  he  committed 
the  offense  charged  within  the  period  of  three  years  before  the  24th  day  of 
November,  1905,  it  will  be  your  duty  to  return  a  verdict  of  not  guilty." 

The  court  did  not  give  any  part  of  this  request  in  the  words  of 
counsel.  But  it  instructed  the  jury  in  its  own  words,  satisfactorily 
to  counsel  for  the  defendant,  upon  the  presumption  of  innocence,  and 
then,  taking  the  first  count  of  one  of  the  indictments  as  its  text,  it 
instructed  them  that  the  defendant  was  charged  with  unlawfully  con- 
spiring with  Lambert  and  others  on  the  28th  day  of  November,  1902, 
to  defraud  the  United  States  of  the  title  and  use  of  its  lands  and  with 
inducing  and  hiring  one  Bunn  on  the  28th  day  of  November,  1902,  to 
file  a  fraudulent  application  to  enter  a  tract  of  land  as  a  homestead; 
that  the  offense  was  the  conspiracy,  the  unlawful  agreement  charged ; 
that  the  combination  or  agreement  as  charged  in  the  indictment  must 
be  proved;  that  it  had  permitted  the  introduction  of  evidence  of  the 
McKibben  entry  and  of  other  entries  not  named  in  the  indictments,  but 
that  this  evidence  "was  received,  not  for  the  purpose  of  being  the  basis 
upon  which  the  government  would  be  entitled  to  a  verdict  of  guilty, 
but  it  was  received  solely  for  the  purpose  of  throwing  light  upon 
the  transactions  mentioned  in  the  indictment  so  far  as  it  mig^t  in 
determining,  first,  whether  or  not  there  was  a  conspiracy  such  as 
charged  upon  the  part  of  any  of  the  parties  connected  with  said  entry, 
and,  secondly,  to  determine  the  motive  and  intent  of  the  parties  in 
entering  into  such  conspiracy  or  agreement.  But  unless  you  find 
the  defendant  guilty  beyond  a  reasonable  doubt  upon  one  or  more  of 
these  specific  arrangements  or  overt  acts,  alleged  in  the  indictment, 
or  at  least  upon  one  of  them,  you  cannot  find  him  guilty,  even  if  you 
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should  believe  him  guilty  of  an  unlawful  conspiracy  or  agreement 
in  respect  to  any  of  these  matters  which  are  not  specifically  alleged 
in  the  indictment.  He  is  upon  trial  for  the  specific  acts  charged  in 
the  indictment,  and  those  only,  and  you  cannot  find  a  verdict  of  guilty 
for  some  other  act  not  charged  in  the  indictment."  The  conspiracy 
was  charged  within  the  three  years  in  every  count  of  the  indictments. 
The  court  instructed  the  jury  that  the  conspiracy  was  the  offense; 
that  it  must  be  proved  as  charged  in  the  indictment;  that  they  could 
not  find  the  defendant  guilty,  although  they  believed  he  had  entered 
into  an  unlawful  conspiracy  to  cause  the  McKibben  entry;  but  that 
they  must  find  a  conspiracy  as  charged  in  the  indictments  to  procure 
the  entries  of  the  lands  therie  specified.  The  jury  could  not  have  failed 
to  understand,  in  the  face  of  these  instructions,  that  they  must  find  the 
existence  of  the  conspiracy  within  the  three  years,  and  hence  there  was 
no  error  in  the  refusal  of  the  fourth  request.  Where  a  rule  or  prin- 
ciple of  law  is  declared  by  the  court  in  its  general  charge,  it  is  not 
error  for  it  to  refuse  to  repeat  it  in  the  words  of  the  attorney  who  re- 
quests it.  Southern  Pac.  Co.  v.  Schoers,  62  C.  C.  A.  268,  275,  114 
Fed.  466,  473,  57  L.  R.  A.  707 ;  Chicago  Great  Western  Ry.  Co.  v. 
Roddy,  65  C.  C.  A.  470,  475,  131  Fed.  712,  717. 

The  court  charged  the  jury  that  the  mere  advancing  of  money  to 
a  party  to  enable  him  to  enter  his  homestead  and  advancing  money 
to  make  improvements  thereon  are  not  of  themselves  unlawful  acts, 
but  are  simply  acts  and  circumstances  which  may  be  considered  in 
determining  whether  or  not  there  was  an  unlawful  agreement  by  which 
the  entr)mian  was  to  make  the  entry,  not  for  his  own  use  and  benefit, 
but  for  the  use  and  benefit  of  another.  "Neither  is  it  unlay^ful  for  a 
person,"  said  the  court,  "having  a  bona  fide  homestead  entry,  to  per- 
mit another  to  cultivate  and  use  portions  thereof.  Such  fact,  if  it  be 
a  fact,  however,  is  to  be  considered'  with  the  other  evidence  in  the 
case  in  determining  the  good  faith  and  bona  fides  of  the  entryman." 
Counsel  for  the  defendant  complain  that  the  court  refused  to  instruct 
the  jury  that: 

"If  the  arrangement  which  the  defendant  entered  Into  with  Frank  W.  Lam- 
bert contemplated  no  more  than  that  the  defendant  should  pay  said  Lambert 
a  commission  and  should  pay  the  necessary  expenses  of  entrymen  In  making 
their  filings  and  in  proving  the  claims  upon  which  they  should  enter  and  In 
making  final  proof,  and  tliat  in  consideration  of  such  assistance  the  defend- 
ant was  to  have  been  permitted  to  graze  his  cattle  over  such  lands  and 
adjacent  lands  or  to  use  such  lands  until  such  time  as  the  entrymen  should 
prove  up  or  dispose  of  their  holdings,  but  did  not  contemplate  any  arrange- 
ment by  which  the  defendant  or  any  person  other  than  the  entry  man  should 
succeed  to,  or  get  the  benefit  of  such  title  as  the  entryman  might  obtain 
from  the  government  either  in  whole  or  in  part,  such  an  arrangement  would 
not  be  an  unlawful  conspiracy  and  your  verdict  will  be  not  guilty.** 

The  evidence  was  that  the  lands  which  were  to  be  entered  were  with- 
in the  inclosure  of  Ware's  company,  that  they  were  unfit  for  culti- 
vation, and  that  Ware's  company  was  using  them  for  grazing  pur- 
poses. The  effect  of  the  requested  instruction  was  that  it  was  law- 
ful for  Ware  and  Lambert  to  agree  to  procure  qualified  homesteaders 
to  enter  lands  under  contracts  with  them  that  Ware  should  have  the 
use  of  these  lands  until  such  time  as  the  entrymen  should  prove  up 
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or  dispose  of  their  holdings  on  condition  that  Ware  and  Lambert 
made  no  agreement  that  these  entrymen  should  dispose  of  the  titles 
which  they  might  acquire  from  the  government  after  they  obtained 
them.  But  the  purpose  of  the  homestead  laws  is  to  induce  settlement, 
cultivation,  and  the  establishment  of  homes  upon  the  public  lands. 
The  law  requires  the  homesteader  to  reside  upon  his  land  at  least  one 
year  before  he  may  make  his  proof  of  title.  It  requires  him  to  make 
an  affidavit  before  he  enters  the  land  that  he  applies  to  enter  it  "for 
his  exclusive  use  and  benefit  and  that  his  entry  is  made  for  the  pur- 
pose of  actual  settlement  and  cultivation,  not  either  directly  or  in- 
directly for  the  use  or  benefit  of  any  other  person."  Rev.  St.  §  2290. 
It  is  true  that  a  homesteader  may  lawfully  cut  and  remove  such 
timber  from  the  public  lands  he  enters  as  it  is  necessary  for  him  to 
remove  to  enable  him  to  reside  upon,  improve,  and  cultivate  the  land 
before  his  final  proof.  But  the  cutting  of  the  timber  or  any  other 
use  of  the  land  or  of  its  products  by  him  prior  to  his  final  proof  must 
be  incident  to  his  actual  cultivation,  improvement,  and  living  upon 
the  land,  in  good  faith,  to  procure  his  homestead  for  his  own  benefit. 
Grubbs  v.  U.  S.,  105  Fed.  314,  320,  321,  44  C.  C.  A.  513,  519,  520;  Con- 
way V.  U.  S.,  95  Fed.  615,  619,  37  C.  C.  A.  200,  204. 

The  use  of  the  land  entered  by  a  homesteader,  together  with  ad- 
jacent lands  by  another  person  for  grazing  purposes,  until  the  entr\-- 
man  makes  his  final  proof  or  disposes  of  his  holdings,  without  the 
reservation  or  application  of  any  part  of  the  land  or  of  its  use  to 
cultivation  or  to  residence  thereon,  is  inconsistent  with  the  purpose 
and  spirit  and  violative  of  the  provisions  of  the  law,  and  an  agree- 
ment to  procure  homesteaders  to  make  entries  of  public  lands  in  or- 
der that  third  persons  may  obtain  such  use  from  them  is  an  unlaw- 
ful agreement.  It  is  a  contract  to  induce  homesteaders  to  make  ap- 
plications to  enter  lands,  not  foe  their  exclusive  use  and  benefit,  but 
for  the  use  and  benefit  of  another  in  violation  of  the  oaths  they  are 
required  to  take  when  they  make  their  applications  to  enter,  and  there 
was  no  error  in  the  refusal  of  the  court  below  to  instruct  the  jury 
that  such  a  contract  was  not  an  unlawful  conspiracy.  If  qualified 
homesteaders  could  lawfully  lease  or  grant  the  use  of  the  lands  they 
might  enter  to  others,  without  restriction  or  reservation,  until  they 
should  prove  up  or  dispose  of  their  holdings,  third  parties  might 
appropriate  to  themselves  by  the  use  of  successive  homesteaders, 
who  would  dispose  of  their  holdings  before  they  made  proof  of  title, 
large  tracts  of  the  public  domain  for  indefinite  periods,  and  mig:ht 
thereby  retard  or  prevent  the  use  or  sale  of  these  lands  by  the  United 
States. 
Counsel  specify  this  paragraph  of  the  charge  of  the  court  as  error: 
"Statements  of  Lambert,  Welch,  and  others  in  the  absence  of  the  de- 
fendant on  trial,  and  conversations  with  some  of  the  witnesses  on  the  part 
of  Lambert,  Welch,  and  others,  in  the  absence  of  the  defendant,  have  been 
given  in  evidence.  It  is  proper  that  I  should  say  to  yon  that  this  eviden(?e 
was  admitted  as  bearing  upon  the  question  of  the  existence  of  a  conspiracy 
and  its  nature,  if  any  there  was,  and  its  shedding  light  upon  the  relatioQ 
of  the  persons  so  speaking  to  the  transaction.  These  declarations,  state- 
ments, and  communications  were  and  are  admissible  as  bearing  upon  the^ 
question  of  the  existence  of  the  alleged  conspiracy  and  as  touching  the 
alleged  connection  of  the  persons  making  them  therewith." 
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They  insist  that  this  instruction  was  erroneous:  (1)  Because  it 
directed  the  jury  to  consider  the  admissions  and  declarations  of  others 
than  the  alleged  co-conspirators,  Lambert  and  Welch;  (2)  because 
it  made  the  declarations  and  admissions  of  the  alleged  co-conspira- 
tors evidence  of  the  alleged  conspiracy;  and  (3)  because  it  made 
the  declarations  of  the  alleged  co-conspirators  evidence  against  the 
defendant  whether  they  were  made  during  the  pendency  of  the  con- 
spiracy, and  in  the  execution  of  it,  or  before  or  afterward.  The 
third  objection  is  untenable,  because  counsel  did  not  call  the  atten- 
tion of  the  court  to  the  specific  exception  to  or  limitation  upon  the 
general  rule  that  the  declarations  and  admissions  of  co-conspirators 
are  evidence  against  their  fellows  after  proof  of  the  conspiracy,  which 
they  now  insist  should  have  been  declared,  so  that  the  court  did  not 
consider  or  refuse  to  declare  this  limitation.  All  the  objections  to 
this  portion  of  the  charge  are  answered  by  the  following  considera- 
tions: Counsel  point  out  no  declarations,  statements,  or  admissions 
of  Lambert  or  of  Welch  or  of  others  that  were  erroneously  admitted 
in  evidence,  and  they  call  attention  to  no  objection  or  exception  to 
the  admission  of  any  such  declaration,  statement,  or  admission.  When 
the  portion  of  the  charge  under  consideration  is  examined,  it  is  found 
to  be  nothing  more  than  a  declaration  that  evidence  that  had  been 
admitted  in  the  course  of  the  trial  for  the  purposes  therein  stated 
was  properly  received.  If  any  of  this  evidence  was  inadmissible, 
the  time  to  challen|;e  it  and  to  preserve  the  right  to  correct  in  this 
court  the  error  of  its  admission  was  when  it  was  offered,  when  the 
specific  declarations,  admissions,  and  conversations  and  their  relations 
to  the  other  evidence  and  the  issues  in  the  case  could  be  properly  seen 
by  the  court  below  and  could  be  portrayed  upon  the  record  for  the 
consideration  of  this  court.  As  counsel  make  no  complaint  of  any 
ruling  admitting  any  of  this  evidence,  and  call  our  attention  to  no 
specific  declaration,  admission,  or  conversation  that  was  erroneously 
received  in  evidence,  and  as  circumstances  might  have  existed  which 
would  have  rendered  such  declarations,  admissions,  or  conversations 
admissible  in  evidence,  as  where  they  were  repeated  to  and  confirmed 
by  the  defendant,  or  where  they  were  admitted  without  objection  or 
exception  by  the  defendant,  or  were  introduced  by  the  defendant, 
or  were  drawn  out  by  proper  cross-examination  of  his  witnesses, 
counsel  have  failed  by  a  mere  exception  to  this  portion  of  the  charge, 
without  any  request  to  exclude  the  specific  evidence  challenged,  to 
overcome  the  prima  facie  presumption  which  always  exists  that  the 
action  of  the  court  below  was  right.  The  burden  is  always  on  him 
who  alleges  error  in  the  ruling  of  a  court  to  establish  that  error  by 
the  record  which  he  presents  to  the  appellate  court,  and,  in  the  ab- 
sence of  such  proof,  his  objections  cannot  prevail.  Chicago  Great 
Western  Ry.  Co.  v.  Price,  38  C.  C.  A.  239,  250,  97  Fed.  423,  434; 
Southern  Pac.  Co.  v.  Amett,  61  C.  C.  A.  131,  133,  126  Fed.  75,  77. 
In  the  absence  of  any  showing  in  the  record  of  the  declarations,  ad- 
missions, and  conversations  to  which  the  court  referred  in  its  charge, 
of  their  connection  with,  and  relation  to,  the  other  evidence  in  the 
case  and  of  the  circumstances  under  which  the  court  received  them  in 
evidence,  the  defendant  has  not  adequately  borne  this  burden.    This 
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record  faUs  to  show  that  the  evidence  referred  to  was  not  lawfully 
admitted  for  the  purposes  stated  and  the  exception  to  the  portion  of 
the  charge  here  Challenged  cannot  be  sustained. 
The  judgment  below  must  be  affirmed,  and  it  is  so  ordered. 

PHILIPS,  District  Judge  (dissenting).  I  express  no  dissatisfaction 
with  the  majority  opinion,  save  in  respect  of  the  manner  in  which  the 
trial  court  dealt  with  the  application  of  the  statute  of  limitations  to 
this  case,  and  the  implied  approval  thereof  by  the  affirmance  of  the 
judgment 

There  is  no  place  in  this  record  for  any  discussion  of  the  question 
as  to  whether  or  not  the  existence  of  the  original  conspiracy  between 
Ware  and  Lambert  might  be  inferred  simply  from  the  fact  of  overt 
acts  done  by  them,  for  the  reason  that  the  government,  by  its  wit- 
ness Lambert,  made  direct  proof  of  the  agreement  between  him  and 
Ware  entered  into  in  the  district  of  Nebraska  in  the  month  of  October, 
1902.  Its  character  and  purpose,  as  well  as  the  manner  to  be  pursued 
in  its  execution,  were  thus  developed  by  the  government  It  put  in 
evidence  as  an  overt  act  done  in  furtherance  of  said  agreement  the 
transactions  respecting  the  McKibben  entries,  which  were  more  than 
three  years  prior  to  the  finding  of  the  indictment.  It  is  conceded  that 
the  commission  of  the  first  overt  act  in  furtherance  of  the  conspiracy 
agreement  put  into  operation  the  three  years'  statute  of  limitations. 

In  United  States  v.  Britton,  108  U.  S.  199,  2  Sup.  Ct  531,  27  L. 
Ed.  698,  the  court  said: 

*'This  offense  does  not  consist  of  both  the  conspiracy  and  the  acta  done 
to  effect  the  object  of  the  conspiracy,  but  of  the  conspiracy  alone.  The 
provision  of  the  statute  that  there  must  be  an  act  done  to  effect  the  object 
of  the  conspiracy  merely  affords  a  locus  penltentlae,  so  that,  before  the  act 
done,  either  one  or  all  of  the  parties  may  abandon  their  design,  and  thus 
avoid  the  penalty  prescribed  by  the  statute.  It  follows  as  a  rule  of  criminal 
pleading  that  In  an  Indictment  for  conspiracy,  under  section  5440,  the  con- 
spiracy must  be  sufficiently  charged,  and  that  it  cannot  be  aided  by  the  aver- 
ments of  acts  done  by  one  or  more  of  the  conspirators  in  furtherance  of  the 
object  of  the  conspiracy." 

In  Dealy  v.  United  States,  152  U.  S.  546,  14  Sup.  Ct.  683  (38  L.  Ed. 
545),  the  court  again  said :  "The  gist  of  the  offense  is  the  conspiracy." 
This  is  emphasized  by  the  ruling  in  Callan  v.  Wilson,  127  U.  S.  540, 
555,  8  Sup.  Ct.  1301,  32  L.  Ed.  223,  where  it  is  asserted  that  the  con- 
federation or  combination  of  two  or  more  persons  to  do  an  unlawful 
act  is  in  and  of  itself,  at  common  law,  an  indictable  offense,  because 
such  combination  against  the  law  is  deemed  more  dangerous  to  the 
public  peace  and  security  than  if  done  by  a  single  person.  Hence  it 
is  that  the  court,  in  Clune  v.  United  States,  159  U.  S.  690,  595, 
16  Sup.  Ct.  125,  40  L.  Ed.  269,  held  that,  although  the  act  intended 
to  be  effected  was  forbidden  by  a  special  statute,  which  prescribed 
a  minor  punishment,  as  a  fine  without  imprisonment,  yet  tfie  charge 
of  conspiracy  under  section  5440,  if  sustained,  is  sufficient  to  sub- 
ject the  party  to  the  severer  punishment,  as  a  felony. 

The  conspiracy  shown  by  the  government  to  have  been  entered 
into  between  Ware  and  Lambert  in  October,  1902,  made  effective 
by  an  overt  act,  could  no  more  form  the  basis  of  this  prosecution 
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than  if  Ware  had  been  indicted  therefor  within  three  years  thereafter 
and  convicted  or  acquitted  thereof.  The  statute  of  limitations  was  as 
effectual  a  bar  as  a  plea  of  autrefois  convict  or  autrefois  acquit. 

No  matter  how  many  overt  acts  may  have  been  committed  by  Lam- 
bert pursuant  to  that  conspiracy,  there  was  but  one  act  for  which  the 
parties  could  be  punished,  and  that  was  the  consummated  unlawful 
conspiracy.  The  action  of  the  trial  court  recognized  this  as  the  law, 
for,  while  the  plaintiff  in  error  was  found  guilty  on  several  counts, 
there  was  but  one  sentence  imposed,  as  the  conspiracy,  and  not  the 
overt  act,  was  the  offense  made  punishable  by  the  statute.  Indeed, 
there  was  no  occasion  for.  more  than  one  count  in  this  indictment. 
After  alleging  the  existence  of  the  conspiracy,  it  was  perfectly  com- 
petent to  proceed  to  set  out  in  the  same  count  all  of  the  overt  acts 
claimed  to  have  been  committed  in  furtherance  thereof. 

The  irrefutable  logic  of  the  law,  it  must  therefore  be  conceded,  is 
that,  no  matter  how  many  overt  acts  may  be  committed,  if  they  are 
referable  to  one  and  the  same  conspiracy,  they  constitute  not  several 
conspiracies  or  evidence  of  as  many  conspiracies.  The  conspiracy 
on  which  the  minds  of  the  parties  met  was  one  and  indivisible,  and 
whenever  it  is  consummated  by  the  commission  of  one  overt  act,  a 
statutory  limitation,  eo  instanti,  attaches  and  creates  a  bar  to  the 
prosecution.  The  corollary  of  this  postulate  indisputably  must  be 
that,  after  the  original  conspiracy  has  been  followed  by  any  overt  act, 
more  than  three  years  prior  to  the  indictment,  to  support  the  prose- 
cution under  the  statute  there  must  be  a  wrongful  agreement  found 
and  an  overt  act  done  in  furtherance  thereof  within  the  three  years. 

Names  are  of  little  consequence  here.  Whether  we  call  it  a  new 
or  renewed  conspiracy,  the  essential  requirement  of  the  law,  to  give 
the  statute  of  limitations  the  protective  efficacy  of  its  spirit,  is  that 
there  must  be  a  conspiracy  between  the  parties  charged  .formed  within 
the  statutory  period  of  limitation. 

To  constitute  any  agreement  as  the  basis  of  a  civil  action  or  crim- 
inal prosecution,  there  must  be  the  aggregatio  mentium — the  coming 
togetiher  of  the  minds  of  the  parties  in  the  formulation  of  its  terms. 
It  must  be  established  by  competent,  substantial  evidence,  and  not 
by  conjecture,  and  in  a  criminal  case  like  this  it  must  be  established 
to  the  satisfaction  of  the  jury  beyond  a  reasonable  doubt. 

This  brings  us  face  to  face  with  the  crucial  question  in  this  case: 
The  indictment  charges  a  conspiracy  formed  within  three  years  after 
the  alleged  conspiracy  of  October,  1902,  was  barred  by  the  statute 
of  limitations,  and  it  sets  out  the  overt  acts  done  in  pursuance  of  the 
conspiracy.  There  is  no  allusion  in  the  indictment  whatever  to  the 
antecedent  conspiracy  agreement  of  October,  1902,  and  the  first  overt 
act  done  thereunder;  nor  is  there  any  allegation  that  that  agreement 
was  continued  to  within  the  three-year  period,  by  any  wrongful  agree- 
ment or  any  co-operation  or  participation  of  the  parties  in  the  overt 
acts.  And  yet,  to  support  the  indictment,  the  government  made  proof 
of  the  antecedent  agreement  of  1902  to  make  out  a  case.  And  what 
is  most  remarkable  in  the  trial  of  the  case  the  government  made  proof 
of  the  McKibben  entries  in  furtherance  of  the  original  conspiracy, 
which  confessedly  occurred  more  than  three  years  prior  to  the  in- 
84C.C^— 33 
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dictment.  In  respect  of  this  the  court  told  the  jury  that  this  evi- 
dence "was  received  solely  for  the  purpose  of  throwing  light  upon 
the  transactions  mentioned  in  the  indictment,  so  far  as  it  might,  in 
determining:  First,  whether  or  not  there  was  a  conspiracy  such  as 
charged,  upon  the  part  of  any  of  the  parties  connected  with  said 
entry ;  and,  second,  to  determine  the  motive  and  intent  of  the  parties 
in  entering  into  such  conspiracy  or  agreement." 

No  refinement  or  specious  reasoning  can  obscure  the  fact  that  the 
jury  were  thus  authorized  to  determine  whether  or  not  there  existed 
the  conspiracy  charged  in  the  indictment  by  having  recourse  to  the 
McKibben  entries.  In  other  words,  the  jury  were  warranted  in  in- 
ferring the  existence  of  the  essential  fact  of  a  renewal  of  the  ante- 
cedent conspiracy,  barred  by  the  statute  of  limitations,  from  the  char- 
acter and  quality  of  an  overt  act  done  more  than  three  years  prior 
to  the  conspiracy  laid  in  the  indictment;  and  the  jury  were  further 
authorized,  from  such  antecedent  barred  overt  act,  "to  determine 
the  motive  and  intent  of  the  parties  in  entering  into  such  conspiracy 
or  agreement."  What  conspiracy  or  agreement  was  meant?  As 
the  McKibben  entries  were  in  furtherance  of  the  original  agreement, 
legitimately  it  could  only  be  employed  to  throw  light  upon  the  char- 
acter of  that  antecedent  conspiracy.  It  could  not  throw  light  upon 
the  claimed  renewal  conspiracy  not  then  in  existence.  Yet,  as  shown 
by  the  majority  opinion,  the  McKibben  entries  are  referred  to  and 
used  to  support  the  conclusion  that  Ware's  purpose  was  to  secure  to 
himself,  by  reason  of  the  conspiracy  a^eement,  tiie  entire  use  and 
benefit  of  the  simulated  homestead  entries. 

The  charge  of  the  court  further  in  this  immediate  connection  was 
as  follows: 

"But  unless  you  find  the  defendant  guilty  beyond  a  reasonable  doubt  upon 
one  or  more  of  these  specific  arrangements  or  overt  acts,  alleged  in  the  in- 
dictment or  at  least  upon  one  of  them,  you  cannot  find  him  guilty,  even  if 
you  should  believe  him  guilty  of  an  unlawful  conspiracy  or  agreement  in 
respect  to  any  of  these  matters  which  are  not  specifically  alleged  in  the 
indictment.  He  is  upon  trial  for  the  specific  acts  charged  in  the  indictment 
and  those  only,  and  you  cannot  find  a  verdict  of  guUty  for  some  other  act 
not  charged  in  the  indictment'* 

From  which  the  jury  might  well  have  conceived  that  the  thought 
conveyed  to  them  was:  (1)  That  fhey  might  infer  the  existence  of 
the  conspiracy  charged  within  the  three  years  from  "the  overt  acts, 
or  at  least  upon  one  of  them";  and  (2)  that  the  only  reason  why  a 
conviction  could  not  be  based  upon  the  McKibben  entries  was  because 
they  were  not  counted  upon  in  the  indictment.  Inviting,  as  did  the 
introduction  in  the  case  of  the  McKibben  entries,  the  invoking  of  the 
statute  of  limitations  thereto,  the  court  refrained  from  any  allusion 
whatever  to  it  as  a  reason  that  no  prosecution  or  conviction  could  be 
predicated  thereon,  and  from  the  beginning  to  the  end  of  the  charge 
of  the  court  not  a  single  allusion  is  made  to  the  defense  persistently 
pressed  by  Ware's  counsel  of  the  question  of  the  statute  of  limitations. 
Yet,  the  majority  opinion  states  that  "there  was  also  persuasive  evi- 
dence that  Lambert  procured  one  McKibben  to  make  an  entry  under 
this  agreement  more  than  three  years  before  either  of  the  indict- 
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ments  were  found,  that  there  was  no  new  or  different  agreement  sub- 
sequent to  that  time,  and  that  in  the  execution  of  this  agreement  he 
procured,  within  three  years,  at  least  15  persons  to  enter  tracts  of 
land  within  the  inclosure  of  the  U.  B.  I.  Company,"  and  that  the  par- 
ties did  acts  thereunder  indicating  the  continuation  of  the  conspiracy. 

If  there  was  no  "new  or  different  agreement"  from  that  under  which 
the  McKibben  entries  were  made,  and  that  agreement  was  barred 
when  the  overt  act  evidenced  by  said  entries  was  committed,  then 
subsequent  overt  acts  within  the  three-year  period  were  clearly  refer- 
able to,  and  were  in  pursuance  of,  the  original  agreement.  So  if  the 
McKibben  entries  had  occurred  inside  of  the  three-year  period,  then 
every  subsequent  overt  act  could  have  been  laid  in  one  and  the  same 
count  as  in  furtherance  of  the  agreement  entered  into  in  October,  1902. 

Thus  we  are  confronted  with  the  proposition  of  a  continuing  offense 
without  any  direct  proof  of  the  meeting  of  the  minds  of  the  parties 
in  a  new  or  renewal  agreement,  in  order  to  toll  the  statute  of  limi- 
tations. 

In  United  States  v.  Irvine,  98  U.  S.  450,  25  L.  Ed.  193,  an  attorney 
was  indicted  for  unlawfully  withholding  pension  money  after  demand. 
The  indictment  was  found  in  1875,  when  the  attorney  had  wrongfully 
withheld  the  money  since  1870.  After  holding  that  the  crime  could 
not  begin  until  the  attorney  had  received  the  money,  and  had  either 
refused  to  pay  it  over,  or  had  done  such  act  as  indicated  an  intention 
to  wrongfully  withhold  it,  the  court  said: 

"When  it  [i.  e.,  the  wrongful  act]  is  committed,  the  party  Is  guilty  and  is 
subject  to  criminal  prosecution,  and  from  that  time,  also,  the  statute  of 
limitations  applicable  to  the  offense  begins  to  run,  ♦  ♦  ♦  He  pleads  the 
statute  of  two  years,  a  statute  which  was  made  for  such  a  case  as  this; 
but  the  reply  is :  'You  received  the  money.  You  have  continued  to  withhold 
it  these  20  years;  every  year,  every  month,  every  day,  was  a  withholding 
within  the  meaning  of  the  statute.'  We  do  not  so  construe  the  act.  When- 
ever the  act  or  series  of  acts  necessary  to  constitute  a  criminal  withholding 
of  the  money  have  transpired,  the  crime  is  complete,  and  from  that  day  the 
statute  of  limitations  begins  to  run  against  the  prosecution." 

The  leading  case  relied  upon  by  the  majority  opinion  is  that  of 
Commonwealth  v.  Bartilson,  85  Pa.  482.  The  indictment  in  that  case 
contained  two  counts.  The  first  alleged  a  certain  conspiracy  and 
overt  acts  done  in  pursuance  thereof,  some  of  which  were  within 
the  two-year  period  of  limitations,  and  others  without  the  two  years. 
The  second  count  alleged  simply  the  conspiracy,  but  no  overt  acts. 
Upon  demand  by  defendant's  counsel,  pursuant  to  the  provisions  of 
the  Pennsylvania  practice,  the  prosecutor  presented  a  bill  of  particu- 
lars of  the  matters  he  expected  to  prove  under  the  second  count. 
When  furnished,  the  particulars  disclosed  that  the  prosecutor  ex- 
pected to  prove  the  same  conspiracy  and  the  same  overt  acts  as  those 
charged  in  the  first  count.  Thereupon  the  court  quashed  both  counts. 
The  Supreme  Court  sustained  the  action  in  quashing  the  first  count, 
and  reversed  it  as  to  the  second  count,  not,  however,  upon  the  notion 
that  each  overt  act  was  a  renewal  of  the  conspiracy,  but  it  was  merely 
evidence.    The  court  said : 

"It  is  strongly  urged,  however,  that  Inasmuch  as  it  was  averred  in  said 
count  that  the  defendants  had,  in  'pursuance  and  renewal  of  said  conspiracy,* 
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committed  divers  overt  acts  specifically  described  In  said  count,  the  date  of 
one  of  whlcli  at  least  was  wltliln  the  statutory  period,  there  was  a  continu- 
ance and  a  renewal  of  the  conspiracy  from  time  to  time,  and  the  statute  was 
thereby  tolled.  This  is  plausible  but  unsound.  The  offense  charged  was  the 
conspiracy.  According  to  all  the  authorities,  the  conspiring  is  the  essence 
of  the  charge,  and  if  that  be  proved  the  defendants  may  be  convicted. 
•  •  •  According  to  the  first  count  the  offense  was  complete  on  the  20th 
of  December,  1874.  The  overt  acts  set  forth  do  not  constitute  the  c^ense. 
They  are  the  evidence  of  it,  and  are  sometimes  said  to  be  the  aggravation 
of  it.  An  overt  act  may  or  may  not  be  unlawful,  per  se.  It  is  because  of 
its  relation  to  an  unlawful  combination  that  it  becomes  obnoxious  to  the 
criminal  law.  •  •  •  The  commonwealth  must  allege  and  prove  a  con- 
spiracy within  two  years.  If  this  cannot  be  done,  the  commonwealth  has 
no  case.  The  pleader  evidently  felt  the  strain  of  this  part  of  his  case  wh«i 
he  Introduced  the  averment  that  the  overt  acts  were  in  *renewar  of  the 
original  conspiracy.  It  was  practically  laying  an  offense  with  a  continuando. 
It  was  an  attempt  to  prove  the  existence  of  a  crime  within  the  statutory 
period,  by  showing  Its  commission  outside  of  such  period,  and  that  it  ha^ 
been  continued  down  to  a  time  within  it" 

Then  adverting  to  the  language  employed  in  a  former  decision  by 
the  same  judge,  to  the  effect  that  there  was  no  such  thing  as  a  con- 
tinuing offense,  he  said  that  it  was  not  intended  to  assert  that  a  man 
might  not  repeat  an  offense  from  day  to  day,  as  in  the  case  of  main- 
taining a  nuisance,  and  other  familiar  instances  which  might  be  re- 
ferred to,  which  might  be  done  daily  for  an  indefinite  period,  and  then 
said: 

"But  a  man  could  not  be  convicted  of  maintaining  a  nuisance  charged  to 
have  been  committed  10  years  prior  to  the  finding  of  the  bill  of  Indictment 
by  proving  that  he  had  continued  the  nuisance,  day  by  day,  to  a  time  within 
the  statutory  period." 

The  court  held  that  the  trial  court  erred  in  suppressing  the  first 
count,  as  it  charged  a  conspiracy  within  the  period  of  two  years,  as 
the  jury  might  be  warranted  in  finding  the  essential  fact  or  a  new 
or  renewal  conspiracy  from  4;he  character  of  the  acts  done  there- 
under. From  which  it  is  quite  clear,  to  my  mind,  that  the  court  in- 
tended nothing  more  than  to  say  that  the  existence  of  the  conspiracy 
itself  might  be  found  to  exist,  in  the  absence  of  direct  evidence  as 
to  its  formation  and  its  terms,  by  overt  acts  indicating  that  it  had  been 
renewed  from  time  to  time,  when  "each  renewal  constitutes  a  fresh 
conspiracy  for  which  an  indictment  will  lie." 

There  is  no  disguising  the  fact  that  this  case  was  tried  through- 
out upon  the  idea  tfiat  the  mere  proof  of  overt  acts,  done  within  three 
years,  was  sufficient  to  toll  the  statute  of  limitations.  This  was  the 
theory  upon  which  the  attorney  for  the  government  laid  stress  in 
his  argument  before  this  court.  The  whole  substance  of  the  charge 
of  the  court  respecting  the  conspiracy  was:  (1)  That  the  first  in- 
quiry should  be:  "Was  there  an  unlawful  agreement  entered  into 
by  two  or  more  parties  named  in  the  indictment  to  defraud  the  United 
States  out  of  certain  of  its  public  lands  mentioned  in  the  indictment** 
(2)  That  this  agreement  "must  be  proved,  because  without  a  cor- 
rupt agreement  or  understanding  there  is  no  conspiracy,  but  circum- 
stantial evidence  may  be  resorted  to  to  show  the  agreement  or  con- 
spiracy, the  acts  of  parties  in  the  particular  case,  and  the  character 
of  the  transactions  or  series  of  transactions,  with  the  accompanying 
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Circumstances  as  the  evidence  may  disclose  them,  from  which  evi- 
dence may  be  derived  of  the  existence  or  nonexistence  of  an  agree- 
ment, which  may  be  expressed  or  implied."  And  (3)  "should  you 
find  that  there  was  a  conspiracy  entered  into,  as  charged  in  the  in- 
dictment, and  that  the  defendant.  Ware,  was  one  of  the  parties  to 
such  conspiracy,  then  you  should  inquire  whether  or  not  one  or  more 
of  the  parties  to  such  conspiracy  did  the  act  or  acts  in  pursuance 
or  in  furtherance  of  such  conspiracy  and  unlawful  agreement,  as  is 
charged  in  the  indictment,  which  I  have  denominated  and  called  the 
overt  act." 

In  so  far  as  the  jury  were  advised  by  the  court,  if  they  believed 
the  testimony  of  the  witness  Lambert,  that  he  and  Ware  entered 
into  an  agreement  in  October,  1902,  to  effect  the  homestead  entries 
for  Ware's  sole  use  and  benefit,  that  as  that  '*was  an  unlawful  con- 
spiracy or  agreement  entered  into  of  the  character  charged  in  the  in- 
dictment," they  were  authorized  to  convict  on  that  agreement.  The 
subsequent  language,  "if  you  find  that  there  was  an  unlawful  con- 
spiracy of  the  character  charged  in  the  indictment,"  was  perfectly 
consistent  with  what  preceded.  "A  conspiracy  entered  into  as  charged 
in  the  indictment"  by  no  reasonable  intendment  can  be  held  to  have 
conveyed  to  the  minds  of  the  jury  that  it  was  essential  to  find  that 
the  agreement  and  the  first  overt  act  done  thereunder  must  have  oc- 
curred within  three  years  next  before  the  finding  of  the  indictment. 
This  for  the  palpable  reason  that  the  government's  evidence  showed 
that  the  agreement  was  entered  into  beyond  the  three-year  period; 
and,  as  already  shown,  the  court  told  the  jury  that  the  McKibben 
entries,  made  in  furtherance  of  that  agreement,  could  be  looked  to 
as  throwing  light  on  the  character  of  tiie  conspiracy  agreement,  and 
to  enable  them  to  determine  whether  or  not  there  was  a  conspiracy. 
As  already  stated,  there  was  not  one  syllable  in  the  charge  suggest- 
ing to  the  jury  that  there  was  such  a  thing  as  the  statute  of  limita- 
tions applicable  to  prosecutions  for  such  conspiracy,  nor  was  there  a 
single  suggestion  of  the  necessity  of  proving,  after  the  statute  of 
limitations  attached  to  the  McKibben  entries,  to  the  satisfaction  of 
the  jury,  beyond  a  reasonable  doubt,  that  there  had  been  a  renewal 
of  the  original  agreement,  or  even  that  they  should  find  that  there 
had  been  overt  acts  pursuant  thereto  committed  within  the  three  years, 
participated  in  by  both  the  parties. 

The  majority  opinion  suggests  certain  acts  done  within  the  three- 
year  period  from  which  the  jury  might  be  warranted  in  finding  the 
required  renewal,  or  joint  participation  by  both  Lambert  and  Ware. 
It  is  sufficient  to  say  that  no  such  question  was  submitted  by  the  court 
to  the  jury.  That  was  a  question  of  fact  which  the  jury  alone  was 
authorized  to  respond  to  in  a  criminal  case.  On  discussion  before 
them  they  might  have  entertained  a  different  notion  of  the  effect  of 
such  facts  from  that  of  the  court. 

The  nineteenth  request  made  by  defendant  for  an  instruction  was: 

"TJnless  you  [the  jury]  find  from  the  evidence  beyond  a  reasonable  doubt, 
that  he  [Ware]  did  make  such  an  unlawful  agreement  with  Frank  W.  Lam- 
bert as  is  set  out  in  one  or  both  of  the  indictments  In  question,  and  that 
that  agreement  was  made  within  three  years  prior  to  the  finding  of  such 
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iDdictment,  and  that  the  first  oyert  act  done  by  eitiier  tiie  defendant  or 
Lambert  pursuant  to  such  agreement  was  done  within  three  years  prior  to 
the  finding  in  the  indictments  herein  or  one  of  them,  yon  will  return  a  verdict 
of  not  guilty." 

The  twentieth  request  was  to  the  effect  that  if  the  jury  found  from 
the  evidence  that  whatever  agreement  was  made  between  Ware  and 
Lambert  was  made  either  in  August  or  October,  1902,  and  that  the 
filing  referred  to  in  the  first  of  the  McKibben  entries  was  made  prior 
to  November  24,  1902,  and  that  all  of  the  filings  and  entries  which 
were  given  in  evidence  were  made  or  procured  in  pursuance  of  and 
to  effect  the  object  of  the  agreement  made  between  tfie  defendant  and 
Lambert  in  August  or  October,  1902,  or  prior  to  November  24,  1902, 
without  a  new  agreement  or  conspiracy  between  the  defendant  and 
Lambert,  they  should  find  a  verdict  of  not  guilty. 

The  twenty-first  request  asked  the  court  to  charge  the  jury  that 
the  burden  was  upon  the  government  to  prove  that  such  unlawful 
conspiracy  or  agreement  was  entered  into  by  the  defendants  within 
the  period  of  three  years  next  prior  to  the  24th  of  November,  1905, 
and  if  the  evidence  fails  to  satisfy  the  jury,  beyond  a  reasonable 
doubt,  both  that  such  unlawful  conspiracy  or  agreement  was  entered 
into  by  the  defendant  and  Lambert,  and  that  such  unlawful  agree- 
ment or  conspiracy  was  entered  into  within  the  three-year  period 
prior  to  the  24th  of  November,  1905,  it  was  their  duty  to  acquit  him. 

If  it  be  conceded  that  the  twentieth  request  was  objectionable  in  the 
employment  of  the  term  "without  a  new  agreement  or  conspiracy," 
yet  the  other  requests  were  not  subject  to  that  criticism.  The  sub- 
stantive effect  of  them  was  that,  unless  the  jury  should  find  that  the 
conspiracy  or  agreement  charged  in  the  indictment  was  entered  in- 
to and  the  overt  acts  thereunder  were  committed  more  than  three 
years  before  the  finding  of  the  indictment,  or  unless  the  jury  should 
find  beyond  a  reasonable  doubt  that  both  the  unlawful  conspiracy 
and  the  overt  acts  thereunder  were  entered  into  and  committed  more 
than  three  years  before  the  indictment,  they  should  acquit  the  de- 
fendant. The  attention  of  the  court  was  thus  directly  invited  by 
these  requests  to  the  applicability  of  the  statute  of  limitations  to  this 
case.  As  heretofore  shown  in  this  discussion,  the  general  charge 
given  by  the  court  did  not  in  substance  or  effect  cover  either  of  these 
requests  or  express  any  substantive  equivalent  therefor,  but  left  the 
jury  without  any  thought  in  their  mind  even  of  the  existence  of  the 
statute  of  limitations  or  the  necessity  of  finding  any  renewal  or  con- 
tinuation of  the  original  conspiracy  or  joint  participating  acts  of  the 
conspirators  mentioned  in  the  majority  opinion  of  the  court.  Mr. 
Justice  Story,  in  Livingston  v.  Maryland  Insurance  Company,  7 
Cranch  506-544,  3  L.  Ed.  421,  discussing  the  proposition  that  a  party 
is  entitled  to  a  direct  declaration  upon  a  distinct  phase  of  the  case,  said : 

"If  In  point  of  law  tlie  plaintiffs  were  entitled  to  sucli  direction,  the 
court  erred  In  its  refusal,  althougli  the  direction  afterwards  given  by  th^ 
court  might  by  inference  and  argument,  In  the  opinion  of  this  court,  l>e 
pressed  to  the  same  extent.  For  the  party  lias  the  right  to  a  direct  and 
positive  instruction,  and  the  jury  are  not  to  be  left  to  l)elieve  in  distinctions 
where  none  exist,  or  to  reconcile  propositions  by  mere  argument  and  in- 
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ference.    It  would  be  a  dangerous  practice,  and  tend  to  mislead  Instead  of 
enlightening  a  Jury*" 

Thompson,  in  his  work  on  Charging  the  Jury  (section  78),  approves 
this  rule,  for  it  is  instinct  with  justice  and  fair  play.  Cahn  v.  Reid 
et  al.,  18  Mo.  App.  116,  136,  136. 

As  the  charge  of  the  court  in  respect  of  the  McKibben  entries  and 
the  purpose  for  which  it  was  admitted,  commented  on  in  this  opin- 
ion, were  excepted  to,  and  error  assigned  thereon,  the  judgment, 
in  my  opinion,  should  be  reversed  for  the  palpable  error  committed 
therein;  and  I  am  of  opinion  that  the  cause  should  be  reversed  for 
the  refusal  of  the  court  to  give  the  nineteenth  and  twenty-first  re- 
quests for  instructions  asked  by  the  defendant  below,  and  for  its 
failure  in  its  charge,  directly  or  indirectly,  to  advise  the  jury  of  the 
statute  of  limitations  applicable  to  this  case,  and  for  not  even  submit- 
ting to  them  the  question  of  fact  as  to  whether  there  was  any  evi- 
dence of  a  renewal  of  the  conspiracy  or  any  joint  participating  acts 
of  the  parties  in  subsequent  overt  acts,  from  which  the  existence  of  the 
fact  of  its  renewal  could  be  inferred. 

No  hardship  results  to  the  government  from  the  foregoing  views. 
Statutes  of  limitation  are  statutes  of  repose  and  peace.  They  are 
favored  by  the  law,  not  only  because  they  give  repose  and  security 
to  title  to  property,  but  because  they  give  protection  as  well  to 
the  life  and  liberty  of  the  citizen.  If  the  government  desires  to  prose- 
cute such  offender  as  Ware  for  his  alleged  continued  frauds  com- 
mitted upon  the  government  in  thwarting  its  public  land  laws,  he  is 
liable  to  prosecution  every  time  he  does  the  forbidden  act  in  pursu- 
ance thereof,  either  by  himself  or  through  another  acting  as  his 
agent  or  instrument,  if  such  act  be  not  barred  by  the  three-year  stat- 
ute of  limitations.  But  if  the  government,  in  order  to  inflict  upon 
him  the  severer  penalty  under  the  conspiracy  statute,  does  not  or  did 
not  avail  itself  of  its  right  to  prosecute  when  the  offense  was  committed 
by  the  overt  act  within  three  years  thereafter,  it  is  its  own  fault,  and, 
if  not  discovered  until  after  the  three-year  limitation,  it  is  sufficient 
to  say  that  the  law  prefers  to  protect  the  citizen  against  the  severer 
punishment  after  the  lapse  of  such  a  length  of  time,  when  the  evi- 
dence, perhaps,  has  been  lost,  the  witnesses  are  inaccessible,  leaving 
the  government  its  right  to  proceed  against  the  offender  independent 
of  the  conspiracy  statute. 

In  other  respects,  I  concur  in  the  opinion  of  the  majority. 

NOTE. 

Commenoement  of  Period  of  Idmitatioiu  Against  Proseoutionfl  for 
Continuing  Offenses. 

I.  In  Geneba^. 

[a]  (U.  S.  1878)  An  indictment  charged  tliat  B.  demanded  of  defendant  a 
sum  of  money,  wbicli  lie,  as  lier  agent  and  attorney,  liad  collected  and  re- 
ceived from  the  United  States  on  account  of  a  pension  awarded  to  her,  and 
that  he  then,  and  continuously  thereafter,  wrongfully  withheld  it  from  her. 
Held,  that  the  crime  charged  was  not  a  continuous  one,  so  as  to  prevent  the 
running  of  limitations  against  it— United  States  t.  Irvine,  98  U.  S.  450,  25 
Ii.Ed.198. 
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[b]  (Ark.  1877)  Hie  offense  of  bigamy  is  barred,  tinder  the  statute,  by  the 
lapse  of  three  years  from  the  date  of  the  bigamous  marriage,  the  offense  being 
complete  npon  the  second  marriage,  subsequent  cohabitation  not  entering  intu 
it  or  rendering  it  a  continuing  offense. — Sa>ggins  y.  State,  32  Ark.  205. . 

[c]  (Iowa,  1880)  Under  CJode,  f  4009,  providing  that,  "If  any  person  who 
has  a  former  husband  or  wife  living  marry  another  person,  or  continue  to  co- 
habit with  such  second  husband  or  wife,  in  this  state,  he  or  she  is  guilty  of 
bigamy,"  cohabitation  after  a  bigamous  marriage,  contracted  here  or  else- 
where, is  sufficient  to  constitute  the  crime ;  and,  where  such  cohabitation  con- 
thiues  until  the  indictment  is  found,  the  fact  that  the  marriage  was  contracted 
more  than  three  years  before  will  not  bar  the  prosecution. — State  v.  Sloan,  55 
Iowa,  217,  7  N.  W.  516. 

[d]  (Mo.  1880)  A  prosecution  for  obstructing  a  public  road  may  be  begun 
after  two  years  from  the  putting  up  of  the  fence  which  constitutes  the  obstruc- 
tion, if  the  fence  remained  up  to  the  time  of  indictment  filed. — State  v.  Gilbert, 
73  Mo.  20. 

[e]  (N.  Y.  1897)  The  limitation  of  time  for  the  finding  of  an  Indictment  for 
the  seduction  under  promise  of  marriage  of  a  female  of  previous  chaste  char- 
acter, fixed  by  Pen.  Code,  9  285,  begins  to  run  from  the  first  act  of  illicit  inter- 
course between  the  parties  after  the  female  was  able  to  comprehend  its  enor- 
mity, though  at  the  time  she  was  under  the  age  of  consent — ^People  v.  Nelson, 
153  N.  Y.  90,  46  N.  B.  1040,  60  Am.  St  Rep.  592. 

[f]  (N.  C.  1886)  The  statute  requiring  prosecutions  for  misdemeanors  to  be 
commenced  within  two  years  after  the  commission  of  the  offense  does  not  bar 
an  indictment  for  maintaining  a  public  nuisance  in  obstructing  a  public  high- 
way, though  the  obstruction  was  placed  In  the  highway  more  than  two  years 
prior  to  the  finding  of  the  indictment,  because  the  nuisance  was  a  continuous 
one.— State  v.  Long,  94  N.  C.  896. 

[g]  (N.  C.  1904)  Persons  who,  as  employes  of  another,  place  posts  in  a  wa- 
terway, constituting  a  nuisance,  may  not,  12  years  after  they  have  ceased  to 
be  in  his  service,  be  convicted  of  maintaining  the  nuisance. — State  v.  Foyner, 
134  N.  C.  609,  46  S.  E.  500. 

[h]  (Pa.)  The  limitation  of  Or.  Proc.  Act  1860,  9  77,  is  a  bar  to  a  prosecu- 
tion for  bigamy  after  two  years  from  the  second  marriage,  although  cohabita- 
tion under  it  continued  until  within  two  years  of  the  prosecution. — (1874) 
Commonwealth  v.  McNemy,  10  Phila.  206,  6  Leg.  Gaz.  183 ;  (1876)  GIse  v.  Com- 
monwealth, 81  Pa.  (31  P.  F.  Smith)  428,  2  Wkly.  Notes  Cas.  589,  33  Leg.  Int 
257,  reversing  (1876)  11  Phila.  655,  23  Pittsb.  Leg.  J.  138,  23  Leg.  Int  102. 

[i]  (Tenn.  1873)  A  prosecution  for  maintaining  a  nuisance,  which  had  ex- 
isted for  18  years  before  the  presentment  of  the  indictment,  is  not  barred  by 
limitation,  since  the  continuance  of  the  nuisance  is  a  new  offense. — Nashville 
&  D.  R.  Co.  V.  State,  60  Tenn.  (1  Baxt)  55. 

[j]  (W.  Va.  1901)  An  Indictment  for  obstruction  of  a  public  road  will  not 
be  barred  by  limitation,  though  such  obstruction  began  more  than  a  year  be- 
fore the  indictment,  provided  it  was  continued  within  such  year,  as  every 
day's  continuance  of  it  is  a  new  offense. — State  v.  Dry  Fork  R.  Co.,  50  W.  Va. 
235,  40  S.  B.  447. 

II.   CONSIPIBACY  TO  Ck)MMIT  CSIMB. 

[a]  (U.  S.  1907)  A  prosecution  for  conspiracy  to  defraud  the  United  States 
under  Rev.  St  §  5440  [U.  S.  Comp.  St  1901,  p.  3670],  is  maintainable  if  in- 
stituted within  three  years  of  the  commission  of  the  last  overt  act. — Bradford 
V.  United  States,  152  Fed.  617,  81  C.  C.  A.  607. 

[b]  (U.  S,  1887)  The  crime  defined  in  Rev.  St.  §  5440  [U.  S.  Comp.  St  1901^ 
p.  3676],  prescribing  punishment  "if  two  or  more  persons  conspire  either  to 
commit  any  offense  against  the  United  States,  or  to  defraud  the  United  States, 
and  one  or  more  of  such  parties  do  any  act  to  effect  the  object  of  the  con- 
spiracy,** is  composed  of  the  conspiracy  and  an  act  done  In  pursuance  there- 
of ;  and,  as  soon  as  the  one  is  formed  and  the  other  conmiitted,  the  crime  is 
consummated,  and  the  statute  of  limitations  begins  to  run  against  a  prosecu- 
tion therefor.  Subsequent  acts  committed  pursuant  to  the  conspiracy  do  not 
render  it  a  continuing  crime.— United  States  v.  Owen  (D.  C.)  32  Fed.  534. 
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[c]  (U.  S.  1896)  A  conspiracy  to  defraud  the  United  States  by  making  un- 
lawfal  entries  of  public  lands  cannot,  for  the  purpose  of  avoiding  the  statute 
of  limitations,  be  fi^lit  up  into  different  conspiracies  for  each  section  of  land 
entered  or  for  each  overt  act  done ;  nor  can  it  be  held  that  there  is  a  new  con- 
spiracy by  the  parties  to  the  original  conspiracy,  whenever  a  new  party  is 
brought  into  the  scheme,  so  as  to  make  the  statute  of  limitations  begin  to  run 
from  that  tlme.--United  States  v.  McCord  (D.  0.)  72  Fed.  159. 

[d]  (U.  S.  1905)  An  overt  act  being  necessary  to  sustain  a  prosecution  for 
con^iracy  to  defraud  the  United  States,  under  Rev.  St.  9  5440  [U.  S.  Comp.  St. 
1901,  p.  3676],  the  statute  of  limitations  does  not  begin  to  run  against  such  a 
prosecution  until  the  commission  of  an  overt  act ;  and  since  every  such  overt 
act  is  a  renewal  of  the  conspiracy,  a  prosecution  may  be  instituted  within  three 
years  after  the  commission  of  any  overt  act,  although  more  than  that  length 
of  time  may  have  elapsed  sinpe  the  conspiracy  was  first  formed  or  the  first  of 
such  acts  was  conmiitted  thereunder. — United  States  v.  Bradford  (C.  O.)  148 
Fed.  413. 

[e]  (U.  S.  1906)  Where  an  alleged  conspiracy  to  defraud  the  United  States 
out  of  public  lands  was  formed  in  September,  1902,  and  the  necessary  aflldavits 
to  consummate  the  fraud  were  filed  on  the  7th  and  8th  of  October,  1902,  the 
filing  of  such  afladavits  constituted  an  overt  act,  which  started  limitations 
against  a  prosecution  for  conspiracy,  which  was  barred  on  October  8,  19(K5,  un- 
der Rev.  St.  §  1044  [U.  S.  Comp.  St.  1901,  p.  725],  limiting  prosecutions  for 
federal  offenses  to  three  years  after  the  offense  shall  have  been  conmiitted. — 
Ex  parte  Black  (D.  C.)  147  Fed.  832. 

[f]  (U.  S.  1907)  The  crime  denounced  by  Rev.  St  §  5440  [U.  S.  Comp.  St. 
1901,  p.  3676],  providing  that,  if  two  or  more  persons  conspire  either  to  commit 
any  offense  against  the  United  States  or  to  defraud  the  United  States  in  any 
manner,  and  one  of  them  does  an  act  to  effect  the  object  of  the  conspiracy,  ail 
shall  be  liable  to  a  penalty,  etc.,  consists  in  putting  a  corrupt  agreement  into 
active  operation,  and  hence  limitations  run  from  the  date  of  the  last  overt  act 
committed  for  the  purpose  of  completing  the  object  of  the  conspiracy. — United 
States  V.  Brace  (D.  C.)  149  Fed.  874. 

[g]  (D.  C.  1904)  Where  a  conspiracy  is  formed  and  a  single  overt  act  in  aid 
of  its  object  is  conmiitted  beyond  the  statutory  period  of  limitation  before 
the  finding  of  the  indictment  and  subsequent  overt  acts  are  committed  within 
that  period,  then,  through  the  repetition  of  such  acts,  the  con^iracy  Is  made 
a  continuing  offense,  and  by  each  of  such  acts  it  is  repeated  and  entered  into 
anew,  and  the  prosecution  is  not  barred. — Lorenz  v.  United  States,  24  App. 
D.  C.  337. 

[h]  (111.  1888)  Limitations  do  not  commence  to  run  against  a  prosecution  for 
conspiring  to  obtain  money  by  false  pretenses  until  the  commission  of  the  last 
overt  act  in  furtherance  of  the  conspiracy. — Ochs  v.  People,  124  111.  399,  16 
N.  E.  662. 

[i]  (N.  Y.  1898)  The  statute  of  limitations  Is  no  bar  to  a  prosecution  for 
conspiracy,  although  the  corrupt  agreement  took  place  at  a  date  barred  by  the 
statute,  where  the  crime  continued  in  active  operation  as  to  overt  acts  within 
such  time.— People  v.  Willis,  23  Misc.  Rep.  568,  52  N.  Y.  Supp.  808. 

[J]  (Pa.  1876)  Where  defendants  were  charged  with  conspiracy  to  deceive 
the  insurance  commissioner  of  Philadelphia,  the  statute  of  limitations  does  not 
begin  to  run  until  the  end  of  the  conspiracy. — Commonwealth  v.  Wishart,  8 
Leg.  Gaz.  137. 

[k]  (Pa.  1877)  A  count,  after  charging  a  conspiracy  to  cheat,  without  laying 
it  within  the  statutory  period,  charged  a  series  of  fraudulent  acts  in  pursu- 
ance thereof,  some  of  which  were  laid  within  two  years  from  the  finding  of 
the  bill.  Held,  that  the  prosecution  was  barred  by  the  statute  of  limitations. 
.-Commonwealth  v.  Bartilson,  85  Pa.  482. 
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056  F^  961.) 

VANDIVBR  V.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Third  Circuit    November  11,  1907.) 

No.  3  (1,856). 

1.  Customs  Duties— Appeal  tbom  General  Appbaisebs— Conclusiveness  of 

Findings. 

Findings  of  the  Board  of  General  Appraisers,  unless  unsupported  or 
against  the  weight  of  evidence,  or  additional  evidence  has  been  taken, 
will  not  be  disturbed  by  the  courts  on  appeal. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  15,  Customs  Duties, 
9  205.] 

2.  Same— Decision  bt  Ck>LLEOTOB  of  Customs— Pbssuhption  of  Correctness. 

The  classification  by  a  collector  of  customs  of  imported  goods  under 
a  tariff  law  is  presumably  correct 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania. 

There  was  no  opinion  below.  The  Circuit  Court  afltoned  a  decision  of  the 
Board  of  United  States  General  Appraisers,  which  had  affirmed  the  assess- 
ment of  duty  by  the  collector  of  customs  at  the  port  of  Philadelphia.  The 
subject  of  the  controversy  consisted  of  sulphur,  which  was  shown  by  chemical 
analysis  to  contain  in  one  Instance  .0015  per  cent  of  nonvolatile  impurities, 
and  in  another  Instance  .00437  per  cent  of  ash. 

S.  Morris  Wain,  for  the  importer. 

Jasper  Yeates  Brinton,  Asst.  U.  S.  Atty.,  and  J.  Whitaker  Thomp- 
son, U.  S.  Atty. 

Before  DALLAS,  GRAY,  and  BUFFINGTON,  Circuit  Judges. 

BUFFINGTON,  Circuit  Judge.  The  appellant,  John  L.  Vandiver, 
imported  certain  sulphur  and  contended  it  was  dutiable  under  para- 
graph 674  of  the  tariff  act  (Act  July  24,  1897,  c  11,  §  2,  Free  List,  30 
Stat  201  [U.  S.  Comp.  St  1901,  p.  1688]),  viz.: 

"Sulphur,  lac  or  precipitated,  and  sulphur  of  brimstone,  crude.  In  bulk,  sul- 
phur ore  as  pyrites,  or  sulphuret  of  iron  In  its  natural  state,  containing  in  ex- 
cess of  twenty-five  per  centum  of  sulphur,  and  sulphur  not  otherwise  provid- 
ed for." 

The  collector  classified  it  as  refined  sulphur,  under  paragraph  84, 
viz.: 
"Sulphur,  refined  or  sublimed,  or  flowers  of,  eight  dollars  per  ton." 

On  appeal  by  Vandiver,  the  Board  of  General  Appraisers,  and  there- 
after the  Circuit  Court,  approved  the  collector's  action.  The  case  turns 
on  the  question  whether  this  sulphur  was  refined.  Being  invoiced  by 
the  shipper  as  "refined  roll  sulphur,"  it  would  seem  the  burden  was  on 
the  importer  to  show  the  importation  was  not  refined,  as  thus  invoiced. 
The  General  Appraisers,  after  referring  to  the  large  mass  of  testimony, 
state  that : 

"A  careful  consideration  of  It  strengthens  the  opinion  that  the  sulphur  is 
not  crude,  but  is  In  fact  refined." 

We  are  of  opinion  the  court  below  committed  no  error  in  adopting 
this  view.    The  presumption  was  that  the  collector's  classification  was 
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correct.  Pickhardt  v.  United  States,  67  Fed.  Ill,  14  C.  C.  A.  341. 
And  the  collector's  classification  was  supported  by  the  findings  of  the 
Board  of  Appraisers.  These  findings,  unless  unsupported,  against  the 
weight  of  the  evidence,  or  where  additional  evidence  is  tSfore  the 
court,  will  not  be  disturbed  on  appeal.  Apgar  v.  United  States,  78 
Fed.  332,  24  C.  C.  A.  113 ;  In  re  Van  Blankensteyn,  56  Fed.  476,  6  C. 
C  A.  579. 

The  evidence  warranted  the  Board's  finding,  and  the  appeal  is  there- 
fore dismissed. 


<157  Fed.  19.) 

HAMILTON  OOUNTT  T.  MONTPELIER  SAVINGS  BANK  &  TRUST  CO. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    October  1,  1907.    Rehearing  De- 
nied November  19,  1907.) 
No.  1,349. 

1.  Counties— Funding  Bonds— Constitutional  Limitation  of  Indebtedness. 

Const.  111.  1870,  art.  9,  §  12,  which  limits  the  amount  of  Ind^tedness 
which  may  be  lawfully  contracted  by  any  municipality  to  5  per  cent  of  the 
value  of  the  taxable  property  therein,  relates  solely  to  the  creation  of  in- 
debtedness thereafter,  and  neither  authorizes  repudiation,  nor  affects  the 
making  of  terms  for  payment  of  existing  legal  liabilities ;  hence  the  fund- 
ing of  such  liabilities  by  a  county,  authorized  by  statute  and  vote,  was 
unaffected  by  the  limitation,  and  the  fact  alone  that  funding  bonds  Issued 
for  that  purpose,  reciting  that  "binding,  subsisting  legal  obligations  of 
said  county"  were  thereby  funded  exceeded  such  limitation,  neither  im- 
plies nor  amounts  to  a  violation  of  the  constitutional  provision  which  can 
only  be  made  to  appear  by  impeaching  such  recital  as  to  the  validity  of 
the  indebtedness  funded. 

2.  Same— Recitals  in  Bonds— ErrECT  as  Estoppel. 

Rev.  St  111.  1881,  c.  113,  authorizes  counties  and  other  municipalities 
to  issue  bonds  for  the  purpose  of  retiring  outstanding  obligations.  A  coun- 
ty had  an  outstanding  issue  of  bonds.  After  years  of  litigation  in  both 
state  and  federal  courts  the  liability  of  the  county  was  established  in 
favor  of  the  holders  of  a  majority  of  such  bonds,  and  Judgments  entered 
against  it  thereon,  while  other  portions  of  the  issue  had  been  adjudged 
invalid,  and  the  holders  defeated.  Others  of  the  bonds  were  in  the  hands 
of  holders  whose  rights  had  not  been  adjudicated.  In  such  state  of  facts 
a  compromise  was  effected,  pursuant  to  which  the  county  voted  to  is- 
sue funding  bonds  under  such  statute,  to  be  used  in  settlement  of  the  judg- 
ments and  the  outstanding  unadjudicated  bonds,  and  they  were  so  used ; 
Judgments  being  entered  on  the  unadjudicated  bonds  by  consent,  and  all 
Judgments  satisfied  in  exchange  for  the  funding  bonds.  Such  bonds  re- 
cited that  they  were  issued  under  such  statute,  and  that  '^binding,  sub- 
sisting legal  obligations  of  said  county"  were  thereby  funded.  Held  that, 
under  the  statute,  the  county  officers,  authorized  thereto  by  a  vote  of  the 
electors,  had  power  to  make  the  compromise,  and  for  that  purpose  to  de- 
termine on  behalf  of  the  county  that  the  unadjudicated  outstanding  bonds 
were  valid  and  subsisting  obligations,  and  that  their  recital  of  such  fact 
estopped  the  county  as  against  a  bona  fide  holder  for  value  of  the  funding 
bonds  to  deny  their  validity,  on  the  ground  that  all  or  any  part  of  the  ob- 
ligations thereby  retired  were  invalid,  either  on  constitutional  or  statutory 
grounds. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Illinois. 

The  judgment  against  county  of  Hamilton  is  in  assumpsit,  for  recovery  upon 
so-called  "funding  bonds,"  Issued  by  the  county,  and  held  by  the  Montpeller 
Savings  Bank  &  Trust  Company,  the  plaintiff  below.  These  bonds  were  Issu- 
ed under  the  provision  of  a  general  act  of  the  Legislature  of  Illinois,  mention- 
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ed  in  the  bonds— being  chapter  113,  Rev.  St  1881 ;  3  Starr  &  C.  Ann.  111.  St 
par.  1,  c.  113 — ^authorizing  issuance  of  bonds  by  municipalities  for  the  purpose 
of  funding  and  retiring  outstanding  obligations,  and  pursuant  to  a  vote  of  the 
people  for  such  issue.  They  were  in  the  following  form,  except  that  the  num- 
bering and  times  of  payment  were  various: 

**United  States  of  America,  State  of  Illinois. 
No.  85  County  of  Hamilton.  flOOa 

"Funding  Bond,  Issued  under  Act  of  1865. 

"As  amended  April  27th,  1877  &  June  4th,  1879. 

"Third  Class. 

"Seven  years  after  date,  for  value  received,  the  county  of  Hamilton  promises 
to  pay  to  the  bearer  hereof  the  sum  of  one  thousand  dollars,  in  lawful  mcmey 
of  the  United  States,  at  the  American  Exchange  National  Bank  in  the  city  of 
New  York  with  Interest  at  the  rate  of  4%  per  cent  per  annum,  payable  Janu- 
ary and  July  as  shown  by  and  upon  the  surrender  of  the  annexed  coitions 
as  they  severally  become  due,  except  the  last  coupon  which  is  due  with  the 
bond. 

**This  bond  is  issued  for  the  purpose  of  funding  and  retiring  certain  binding, 
subsisting  legal  obligations  of  said  county,  which  remain  outstanding  and  un- 
paid under  the  provisions  of  an  act  of  the  General  Assembly  of  the  state  of 
Illinois,  entitled  'An  act  to  enable  counties,  cities,  towns,  townships,  school 
districts  and  other  municipal  corporations  to  fund,  retire  and  purchase  their 
outstanding  bonds  and  other  evidences  of  indebtedness,  and  to  provide  for  the 
registration  of  new  bonds  or  other  evidences  of  indebtedness  in  the  office  of  the 
Auditor  of  Public  Accounts,'  approved  February  13th,  1865  (Pub.  Laws  1865, 
p.  44),  and  acts  amendatory  thereto,  approved  April  27th,  1877  (Laws  1877,  p. 
158),  and  June  4th,  1879  OLaws  1879,  p.  229),  and  in  pursuance  of  the  vote 
of  a  majority  of  the  legal  voters  of  said  county,  voting  at  an  election  duly 
called  under  said  act,  and  notified,  held,  and  conducted  according  to  the  laws 
of  said  state. 

"We  hereby  certify  that  all  the  requirements  of  said  acts  and  laws  have 
been  fully  complied  with  in  the  issue  hereof. 

"In  testimony  whereof,  we,  the  undersigned  officers  of  the  said  county,  being 
duly  authorized  to  execute  this  obligation  on  its  behalf,  have  hereunto  set  our 
signatures  this  first  day  of  August  A.  D.  1898. 

"W.  J.  Sayers, 
"Frank  Lockett  Chairman,  Board  of  Supervisors 

"[Seal.]  Clerk.^ 

On  reverse  of  bond: 

"Auditor's  Office,  Illinois,  Springfield,  Sept.  2,  1898. 

"I,  James  S.  McCullough,  Auditor  of  Public  Accounts  of  the  state  of  Illinois^ 
do  hereby  certify  that  the  within  bond  has  been  registered  in  this  office  this 
day  pursuant  to  the  provisions  of  an  act  entitled  'An  act  to  enable  counties, 
cities,  towns,  townships,  school  districts  and  other  municipal  corporations 
to  fimd,  retire  and  purchase  their  outstanding  bonds  and  other  evidences  of 
indebtedness,  and  to  provide  for  the  registration  of  new  bonds,  or  other  evi- 
dences of  indebtedness,  In  the  office  of  the  Auditor  of  Public  Accounts,'  ap- 
proved February  13,  1865,  and  acts  amendatory  thereto,  approved  April  27, 
1877,  and  June  4,  1879. 

"I  further  certify  that  the  aggregate  equalized  valuations  of  property  as- 
sessed for  taxation  in  said  county  for  the  year  1897  were  certified  to  this  office 
as  follows:     Real  estate,  $1,297,229.00;  personal  property,  $330,447.00. 

"In  testimony  whereof,  I  have  hereunto  subscribed  my  name,  and  affixed 
the  seal  of  my  office,  the  day  and  year  aforesaid. 

"J.  S.  McCullough, 

"[Seal.]  Auditor  Public  Accounts.** 

The  record  Is  voluminous  with  facts  In  reference  to  the  alleged  indebtedness 
for  which  these  funding  bonds  were  Issued,  litigation  over  the  pre-existing 
bonds,  and  circumstances  attending  the  refunding  transaction.  In  the  brief 
submitted  on  behalf  of  the  county  of  Hamilton  the  ultimate  facts  are  recited. 
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upon  which  the  various  contentions  rest  for  reversal  of  the  judgment,  and  the 
following  summary  Is  deemed  sufllclent  for  the  purposes  of  review:  In  1868 
the  county  of  Hamilton  voted  to  subscribe  $200,000  to  the  capital  stock  of  the 
Shawneetown  branch  of  the  Illinois  Central  Railroad  Company  and  to  issue 
bonds  for  that  amount  in  payment  thereof.  This  railroad  was  not  built,  and 
In  18G9  the  Legislature  of  Illinois  passed  an  act  Incorporating  the  St.  Louis  & 
Southeastern  Railway  Company  to  run  through  that  county,  and  authorized  the 
county,  without  further  vote,  to  issue  the  bonds  theretofore  voted  in  payment 
of  a  subscription  by  the  county  for  $200,000  of  stock  of  the  new  company.  In 
1871  bonds  to  the  amount  of  $200,000  (being  200  bonds  of  $1,000  each)  were 
80  issued.  In  1881,  one  Walter  M.  Jackson  obtained  a  decree  against  said 
county  under  a  cross-bill  filed  by  him  in  an  action  then  pending  In  the  federal 
court  for  the  Southern  District  of  Illinois,  that  he  was  the  holder  for  value  of 
105  of  the  above-mentioned  bonds  with  coupons  attached,  and  that  they  were 
adjudged  valid,  legal,  and  binding  obligations  of  the  county.  In  1887  proceed- 
ings were  had  in  a  state  court  to  stop  the  levy  of  taxes  for  payment  of  Interest 
on  these  bonds,  and  the  judgment  of  the  county  court  granting  such  relief  was 
subsequently  affirmed  by  the  Supreme  Court  of  Illinois  in  People  ex  rel.  v. 
Hamlll,  134  111.  666,  17  N.  B.  799,  29  N.  E  280.  Subsequently,  one  Post  sued 
the  county  in  the  federal  court  upon  interest  coupons  attached  to  such  issue  of 
bonds,  all  but  six  of  the  bonds  having  been  adjudicated  as  valid  under  the 
above-mentioned  Jackson  decree.  This  case  afterwards  proceeded  in  the  name 
of  Austin,  as  administrator  for  Post,  and  on  writ  of  error  from  the  judgment 
of  the  Circuit  Court  therein  In  favor  of  the  bondholder  was  brought  to  this 
court,  and  was  here  affirmed  as  to  the  bonds  covered  by  the  Jackson  decree, 
but  in  reference  to  the  six  bonds  not  thus  covered  the  county  was  relieved  from 
liability  upon  the  authority  of  the  above-mentioned  Hamlll  case.  Austin,  Ad- 
ministrator, V.  Hamilton  Co.,  76  Fed.  208,  22  C.  O.  A.  128.  Again,  in  the  case 
of  Zane  v.  Hamilton  Co.,  104  Fed.  63,  43  C.  C.  A.  416,  other  like  bonds,  not 
within  the  Jackson  decree,  were  alike  adjudged  to  be  invalid,  and  the  Supreme 
Court  (189  U.  S.  370,  23  Sup.  Ct  538,  47  L.  Ed.  858)  afterwards  affirmed  such 
decision.  In  1894,  two  judgments  were  recovered  in  the  federal  court  against 
said  county  upon  bonds  Included  in  the  prior  Jackson  decree,  one  in  favor  of 
Walter  M.  Jackson  for  $52,200.88,  and  the  other  in  favor  of  Edward  H.  Shep- 
ard  for  $103,509.95.  In  1893  one  Bowles  recovered  in  the  same  court  a  judg- 
ment against  the  county  upon  interest  coupons  attached  to  bonds  of  this  Issue. 
In  1898,  Thomas  C.  Mather,  as  attorney  for  Jackson  and  Shepard  and  other 
bcHidholders,  entered  Into  negotiation  with  the  county  board  of  Hamilton  coun- 
ty for  settlement  of  the  indebtedness  claimed  under  the  entire  bond  issue  above 
mentioned.  And  thereupon  the  county  board  called  an  election  to  submit  to 
a  vote  of  the  people  a  proposition  to  Issue  funding  bonds  bearing  interest  at 
4%  per  cent  to  take  up  the  old  bonds  at  these  rates :  That  all  bonds  covered 
by  the  Jackson  decree,  above  mentioned,  be  taken  up  at  par,  with  accrued  in- 
terest, and  the  remaining  bonds,  not  so  covered,  at  55  per  cent,  of  the  prin- 
cipal and  accrued  interest.  It  was  agreed  by  Mather,  who  controlled  all  of 
the  old  bonds  except  five  or  six,  to  accept  such  new  bonds  in  lieu  thereof. 
This  preliminary  agreement  was  made  In  writing  between  the  supervisors  and 
Mr.  Mather,  and  among  other  terms  it  was  provided  that  the  judgments  there- 
tofore obtained  should  be  satisfied  upon  the  completion  of  such  arrangement ; 
and  on  behalf  of  the  county  board  it  was  further  stipulated  as  to  all  bonds 
not  covered  by  the  Jackson  decree,  and  not  otherwise  in  judgment  against  the 
county,  that  judgment  be  entered  against  the  county  thereupon,  and  to  that 
end  that  the  county  would  have  appearance  entered  in  suits  thereupon  and 
jury  waived.  In  conformity  with  this  arrangement  an  election  was  held,  and 
the  Issue  authorized  by  a  vote  of  1,059  in  favor  thereof,  and  483  against  the 
issue.  "At  its  meeting  held  July  27,  1898,  the  board,  after  declaring  the  prop- 
osition carried,  passed  a  resolution  Instructing  that  there  be  prepared  280 
bonds  of  the  county,  in  accordance  with  the  form  prescribed  therefor  by  the 
Auditor  of  Public  Accounts,  and  that  such  bonds  be  executed  by  the  chairman 
of  the  board  and  the  clerk,  with  the  seal  of  the  county,  and  delivered  to  said 
Mather  upon  his  compliance  with  the  terms  of  his  said  contract  with  the  coun- 
ty. On  August  27,  1898.  the  board,  at  a  special  meeting,  passed  a  resolution 
directing  that  the  chairman  and  clerk  of  the  board,  and  I.  H.  Webb,  be  ap- 
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pointed  on  behalf  of  the  county  to  po  to  Springfield  and  take  suflicient  of  the 
new  bonds  for  the  purpose  of  funding  and  retiring,  or  selling,  and  with  the 
proceeds  retiring  the  said  $200,000  bond  issue  of  1871,  and  with  said  bonds  to 
carry  out  on  behalf  of  the  county  the  terms  of  the  said  agreement  between 
said  Mather  and  the  county;  and  that  in  carrying  out  said  agreement  they 
should  deliver  the  necessary  amount  of  bonds  to  said  Mather  under  said  con- 
tract Said  Webb  was  further  authorized,  as  attorney  for  the  county,  to  waive 
service  of  process  in  the  United  States  Circuit  Court,  and  to  witer  the  county's 
appearance  in  any  suits  to  be  commenced  in  said  court  on  any  of  said  $200,000 
bond  issue,  and  to  waive  a  jury,  and  consent  to  entry  of  judgment  thereon 
against  the  county,  according  to  the  terms  of  said  contract  with  Math«r."  The 
representatives  so  authorized  carried  the  new  bonds,  bearing  date  August  1, 
1808,  to  Springfield,  and  delivered  the  266  bonds  of  the  county  to  Mather,  pur- 
suant to  the  arrangement,  and  the  bonds  so  delivered  were  purchased  by  Far- 
son,  Leach  &  Co.,  and  by  them  sold  to  the  defendant  in  error,  and  are  the 
bonds  in  controversy.  In  connection  with  the  visit  of  these  representatives  of 
the  county  to  Springfield,  the  repres^itatives  caused  appearances  to  be  Altered 
on  the  part  of  the  county  to  suits  then  filed  for  recovery  upon  the  bonds  not 
theretofore  adjudicated  against  the  county,  and  judgment  was  entered  accord- 
ingly in  favor  of  Edward  D.  Shepard  for  $101,393.48.  All  judgments  against 
the  county  in  these  matters  were  satisfied  of  record  upon  the  delivery  of  the 
bonds  as  above  mentioned.  The  county  paid  interest  on  these  bonds  up  to 
1905,  and  paid  $84,000  of  principal  which  matured  prior  to  that  year,  but  there- 
after refused  to  make  further  paymenta  Upcm  the  trial  under  the  issues,  the 
court  directed,  and  the  jury  rendered,  a  verdict  against  the  county,  upon  which 
the  judgment  was  entered.  Error  is  assigned  for  various  alleged  causes  (num- 
bering 52),  but  specification  is  not  deemed  needful,  as  the  general  discussion  in 
the  opinion  is  applicable  to  all. 

Samuel  Alschuler,  for  plaintiff  in  error. 
Chester  B.  Masslich,  for  defendant  in  error. 

Before  GROSSCUP,  BAKER,  and  SEAMAN,  Circuit  Judges. 

SEAMAN,  Circuit  Judge  (after  stating  the  facts  as  above).  The 
funding  bonds  upon  which  this  judgment  rests  are  alike  in  form,  re- 
citals, statutory  authority,  and  procedure  for  issuance,  with  those  in- 
volved in  Graves  v.  Saline  County,  161  U.  S.  359,  16  Sup.  Ct.  526,  40 
L.  Ed.  732,  which  were  upheld  as  "valid  and  binding  obligations"  of 
the  county,  in  the  hands  of  a  bona  fide  holder  for  value.  That  case 
arose  upon  a  bill  filed  by  the  county  to  enjoin  collection  and  payment 
of  interest  upon  the  funding  bonds,  wherein  the  bondholder  intervened, 
and  decree  passed  in  favor  of  the  county.  On  appeal  to  this  court, 
three  questions  were  certified  to  the  Supreme  Court,  upon  facts  stated, 
namely:  (1)  Whether  the  county  was  estopped  by  the  recitals  in  the 
funding  bonds  to  assert  that  the  original  bonds  so  funded  "were  not 
binding,  subsisting  legal  obligations  of  said  county;"  (2)  whether  the 
funding  bonds  were  binding  obligations  in  the  hands  of  the  bona  fide 
holder;  (3)  and  if  not  valid,  whether  relief  under  the  bill  could  be 
conditioned  upon  payment  by  the  county  of  the  amount  of  certain  valid 
bonds  which  were  included  in  the  exchange.  In  the  opinion  of  the 
Supreme  Court  thereupon,  the  second  question  only  was  answered  and 
in  the  affirmative,  with  the  remark  that  "this  renders  a  formal  answer 
to  the  other  questions  unnecessary."  The  present  action,  however,  is 
at  law,  and,  under  the  issues  tendered  and  raised  by  pleadings  and  tes- 
timony, the  judgment  can  be  upheld  only  upon  the  ground  that  the 
county  is  estopped,  as  against  the  bona  fide  purchaser  of  the  bonds  for 
value,  from  setting  up  the  invalidity,  in  whole  or  in  part,  of  the  alleged 
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indebtedness  for  which  the  funding  bonds  were  voted  and  issued.  So, 
the  Saline  County  Case  does  not  expressly  meet  the  question  thus  aris- 
ing of  the  force  of  recitals  in  such  funding  bonds ;  but  it  is  clearly  ap- 
plicable for  interpretation  of  the  funding  statute  and  proceedings  there- 
under, and  is  instructive  in  reference  to  the  recitals. 

The  matters  relied  upon  to  defeat  recovery,  stated  in  various  forms 
in  several  pleas,  may  be  summarized  in  these  propositions :  (1)  That 
the  entire  issue  of  original  bonds,  amounting  to  $200,000,  constituting 
the  sole  basis  and  consideration  for  the  funding  bonds  in  suit,  was 
unauthorized  and  void,  as  theretofore  "finally  and  conclusively  ad- 
judged ;"  (2)  that  all  of  such  bonds  were  included  in  the  funding  ar- 
rangement, so  that  alleged  prior  adjudications  upholding  the  validity 
of  a  portion  ($105,000)  of  the  original  issue,  in  the  hands  of  one  Jack- 
son, as  purchaser  thereof,  were  without  force,  in  any  view,  to  author- 
ize or  validate  the  funding  bonds  thus  issued ;  and  (3)  that  both  orig- 
inal and  funding  issues  were  in  excess  of  the  limit  of  municipal  indebt- 
edness fixed  by  the  constitutional  provision  (1870)  of  Illinois.  Each 
of  the  defenses  thus  plead  and  tendered,  was  (in  effect)  excluded  by 
the  trial  court  in  directing  a  verdict  for  the  plaintiff  below,  and,  if 
the  county  is  entitled  to  interpose  either  of  these  matters  as  a  defense, 
error  is  well  assigned. 

The  contentions  for  estoppel,  in  support  of  the  judgment,  are  two- 
fold: First,  under  the  recitals  in  the  bonds  and  the  vote  authorizing 
the  funding  settlement ;  and,  second,  through  final  judgments  against 
the  county  for  the  entire  indebtedness  thus  recognized  and  settled. 
Both  grounds  are  distinctly  raised  by  various  forms  of  averment  in 
the  declaration,  with  the  facts  in  reference  to  the  judgments  undis- 
puted, and  the  only  material  controversies  of  fact  in  the  record,  bear- 
ing upon  one  or  the  other  proposition  of  estoppel,  are  deductions 
sought  under  each  in  two  instances  of  conceded  or  undisputed  circum- 
stances. One  relates  to  the  issue  of  bona  fides  in  the  purchase  of  the 
bonds,  and  is  thus  applicable  to  the  question  of  estoppel  by  recitals 
therein,  which  can  arise  only  in  favor  of  one  who  derives  ownership 
through  purchase  for  value,  without  notice  of  defects  or  invalidity; 
while  the  other  relates  to  the  nature  and  standing  of  the  last  judgment 
obtained  of  the  several  judgments  upon  which  the  second  claim  of  es- 
toppel is  predicated.  The  theory  upon  which  the  challenge  of  bona 
fides  rests  involves  the  general  doctrine  of  the  force  of  recitals,  so  that 
it  may  best  be  considered  in  that  connection,  rather  than  preliminarily ; 
and  the  theory  as  to  the  character  of  the  ultimate  judgment  which  ac- 
companied the  settlement,  if  tenable  in  any  view,  is  without  bearing 
upon  that  doctrine. 

The  funding  bonds  in  controversy  were  issued  in  purported  com- 
promise and  settlement  of  pre-existing  indebtedness  of  the  county, 
upon  action  of  the  county  authorities  and  vote  of  the  people,  in  pur- 
ported conformity  with  legislative  authority  to  that  end,  recited  in 
the  bonds — ^namely,  the  Illinois  funding  bond  act  of  1865,  as  amended 
in  1877  and  1879  (chapter  113,  Rev.  St.  1881 ;  3  Starr  &  C.  Ann.  111. 
St.  c.  113);  and  the  validity  of  this  statute  is  well  recognized,  and 
its  interpretation  unquestionable.  Graves  v.  Saline  County,  supra. 
Each  bond  recites  that  it  "is  issued  for  the  purpose  of  funding  and  re- 


Digitized  by 


Google 


528  84  C.  C.  A.  REPORTS. 

tiring  certain  binding,  subsisting  legal  obligations  of  said  county, 
which  remain  outstanding  and  unpaid,"  and  "in  pursuance  of  the  vote 
of  a  majority  of  the  legal  voters  of  said  county,"  at  an  election  called 
and  conducted  according  to  law;  and  further  certifies  "that  all  the 
requirements  of  said  acts  and  laws  have  been  fully  complied  with  in 
the  issue  hereof." 

These  primary  facts  thereupon  are  undisputed :  That  bonds  of  the 
county  were  outstanding  and  unpaid,  exceeding  the  ftmding  issue,  with 
final  adjudications  of  hability  upon  the  major  portion  thereof  unsat- 
isfied, when  a  compromise  and  funding  arrangement  was  negotiated; 
that  such  arrangement  was  duly  submitted  to  a  vote  of  the  people,  and 
.a  large  majority  voted  for  the  issue  of  funding  bonds  accordingly; 
and  that  the  bonds  in  question  were  issued  and  sold,  and  proceeds  ap- 
plied in  conformity  with  such  arrangement  and  vote.  Nevertheless, 
with  the  good  faith  of  the  transactions  unchallenged,  impeachment  is 
now  sought  of  the  plain  recitals  in  the  bonds,  that  "subsisting  legal 
obligations  of  said  county"  were  thus  funded  and  settled,  to  defeat  re- 
covery in  the  hands  of  this  holder,  who  purchased  the  bonds  in  the 
market,  before  due,  for  value.  The  alleged  defenses  to  that  end  are 
reducible  to  two  contentions,  under  which  all  questions  raised  on  be- 
half of  the  county  may  be  fully  considered  (without  pursuing  the  or- 
der of  discussion  in  the  briefs),  namely:  First,  that  the  funding  bonds 
are  invalid  per  se,  because  the  amount  voted  and  issued  exceeded  the 
limit  fixed  by  the  Constitution  of  Illinois  for  incurring  municipal  in- 
debtedness; second,  that  the  original  bond  issue  thereby  settled  was 
invalid  for  want  of  municipal  power  to  contract  such  indebtedness, 
because  (1)  the  enabling  act  was  not  in  conformity  with  a  constitu- 
tional requirement,  and  (2)  the  issue  exceeded  the  constitutional  limit 
1.  The  first-mentioned  inquiry  is  within  narrow  compass,  free  from 
complication  of  law  or  fact,  as  it  involves  alone  the  question  whether 
the  mere  issuance  of  funding  bonds  in  excess  of  the  5  per  cent  lim- 
itation violates  the  constitutional  provision  referred  to,  irrespective 
of  the  status  of  pre-existing  municipal  indebtedness  thereby  funded. 
The  further  contention  that  the  original  issue  of  bonds  thus  funded 
was  subject  to  and  infringed  th^  limitation,  which  is  pressed  in  the 
argument  of  counsel  as  involved  m  such  inquiry,  is  plainly  beyond  its 
scope,  as  both  votes  of  the  people  for  the  funding  issue  and  recitals 
in  the  bonds  are  presumptive  of  an  existing  indebtedness,  lawfully 
incurred ;  so  that  this  primary  contention,  that  the  limitation  is  directly 
applicable,  upon  the  face  of  the  funding  transaction,  must  rest  upon 
the  terms  of  the  limitation,  with  the  truth  of  these  recitals  uncontro- 
verted.  If  the  limitation  thus  applies  to  the  funding  transaction,  ir- 
respective of  the  assumed  validity  of  the  indebtedness  when  incurred, 
the  funding  bonds  are  plainly  invalid,  without  reference  to  bona  fides 
on  the  part  of  the  purchaser  and  municipal  authorities.  Not  only  was 
sufficient  information  disclosed  therein  to  charge  the  purchaser  with 
notice  that  the  issue  exceeded  such  limit,  but  knowledge  in  fact  is  con- 
ceded, and  recovery  would  be  prohibited,  in  such  view,  under  either 
line  of  authorities  cited  upon  this  point.  But  the  question  whether  the 
validity  of  the  consideration — ^the  original  bonds — is  subject  to  chal- 
lenge rests  upon  evidence  not  disclosed  in  the  new  bonds,  nor  involved 
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in  the  present  inquiry,  and  arises  only  under  the  second  proposition 
above  stated. 

The  Illinois  Constitution,  adopted  in  1870  (section  12,  art  9),  for- 
bids municipalities  "to  become  indebted  in  any  manner  or  for  any  pur- 
pose, to  an  amount,  including  existing  indebtedness,  in  the  aggregate 
exceeding  five  per  centum  on  the  value  of  the  taxable  property  therein, 
to  be  ascertained  by  the  last  assessment  for  state  and  county  taxes, 
previous  to  the  incurring  of  such  indebtedness";  with  proviso  that 
it  shall  not  apply  to  bonds  issued  in  compliance  with  vote  of  the  peo- 
ple prior  to  its  adoption.  Were  the  issue  of  bonds  in  controversy  not 
a  funding  issue,  their  date  (1898)  would  be  conclusive  of  violation  of 
this  provision.  It  was,  however,  a  funding  transaction,  as  recited  in 
the  bonds  and  voted  by  the  people,  and  thus  upon  its  face  created  no 
indebtedness — ^presumptively,  under  the  action  of  the  people  and  ex- 
press recitals  in  the  bonds,  was  a  mere  change  in  form  and  terms  of 
payment  of  prior  obligations  of  the  county,  lawfully  incurred.  As 
stated  in  County  of  Jasper  v.  Ballou,  103  U.  S.  745,  753,  26  L.  Ed. 
422,  in  reference  to  a  like  transaction,  "the  issue  of  the  funding  bonds 
did  not  increase  the  aggregate  of  the  indebtedness  of  the  corporation, 
but  only  changed  its  form."  The  constitutional  limitation  relates  solely 
to  the  creation  of  indebtedness  thereafter,  and  neither  authorizes  re- 
pudiation, nor  affects  the  making  of  terms  for  payment  of  existing 
legal  liabilities.  The  funding  of  such  liabilities,  tiierefore,  authorized 
by  statute  and  vote,  was  unaffected  by  the  limitation,  and  the  fact  alone 
that  the  issue  of  funding  bonds  thereupon  exceeded  that  limit  nei- 
ther implies  nor  amounts  to  violation  of  the  constitutional  provision. 
County  of  Jasper  v.  Ballou,  supra;  City  of  Huron  v.  Second  Ward 
Sav.  Bank,  86  Fed.  272,  378,  30  C.  C.  A.  38,  45,  49  L.  R.  A.  534,  and 
cases  cited;  Hughes  County  v.  Livingston,  104  Fed.  306,  317,  43  C. 
C.  A.  541.  So,  without  impeachment  of  the  recitals,  that  "binding, 
subsisting  legal  obligations  of  said  county"  were  thereby  funded,  no 
infringement  of  the  Constitution  appears  in  this  issue  of  bonds. 
Whether  the  validity  of  the  obligations  so  funded  is  contestable  for 
like  cause  or  upon  other  alleged  grounds,  as  against  the  defendant  in 
error,  remains  to  be  considered. 

2.  Upon  the  conceded  state  of  facts  in  reference  to  the  original  is- 
sue of  bonds  and  various  adjudications  of  liability  thereunder,  a  fund- 
ing arrangement  of  the  outstanding  obligations  of  the  county  was  both 
needful  and  authorized  by  the  above-mentioned  statute.  After  years 
of  litigation,  in  state  and  federal  courts,  with  conflicting  adjudications 
in  the  former  as  to  the  validity  of  that  bond  issue,  the  liability  of  .the 
county  was  established  in  favor  of  the  holders  of  a  majority  of  such 
bonds,  while  other  portions  of  the  bonds  so  issued  had  been  adjudged 
invalid  and  holders  defeated  of  recovery ;  other  large  portions  were  in 
the  hands  of  various  holders  unadjudicated  as  to  such  parties,  when 
the  funding  issue  was  voted.  Thus  the  occasion  for  an  adjustment 
of  the  unpaid  judgments  against  the  county,  and  unsettled  claims  and 
differences  in  a  funding  arrangement,  was  clearly  presented;  and  the 
issue  of  funding  bonds  thereupon  was  authorized  by  vote  of  the  people, 
as  required  by  the  statute.  The  contention,  therefore,  that  no  funding 
arrangement  was  within  the  power  of  the  municipality  is  plainly  un- 
84C.C.A.— 34 
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tenable,  for  the  reason  that  it  ignores  the  efifect  of  the  judgments 
above  mentioned  in  favor  of  the  bondholders.  It  rests  alone  upon  the 
proposition  that  the  entire  bond  issue  thereby  fimded  was  void,  both 
(1)  for  insufficiency  of  the  enabling  act,  under  which  the  bonds  were 
issued,  as  expressly  determined  in  People  ex  reL  v.  Hamill,  134  111. 
666,  17  N.  E.  799,  29  N.  E.  280,  and  (2)  for  excess  of  the  constitu- 
tional  limit.  The  judgments  referred  to  were  conclusive  against  either 
of  these  grounds  of  defense  in  respect  of  the  bonds  involved  therein — 
and  of  the  validity  of  such  bonds — under  the  elementary  doctrine  of  res 
judicata  (Cromwell  v.  County  of  Sac,  94  U.  S.  351,  352,  24  L.  Ed.  195 ; 
9  Notes  U.  S.  Rep.  93;  23  Cyc.  1215),  and  thus  established  an  in- 
debtedness for  which  funding  bonds  were  authorized ;  excluding  from 
the  present  view  the  judgment  ultimately  obtained  in  favor  of  the  hold- 
ers of  the  residue  of  unadjudicated  bonds,  which  was  entered  subse- 
quent to  the  vote  for  funding.  It  is  further  contended  that  indebted- 
ness under  judgments  is  not  within  the  terms  of  the  legislative  provi- 
sion for  an  issue  of  funding  bonds,  but  such  objection  is  clearly  un- 
tenable, as  it  was  expressly  met  and  overruled  in  Stone  v.  City  of  Chi- 
cago, 207  111.  492,  69  N.  E.  970 ;  and  other  pertinent  authorities  of 
like  effect  do  not  require  citation.  Whatever  defense  was  then  avail- 
able against  the  holders  of  the  old  bonds  related  only  to  those  upon 
which  no  recovery  had  been  adjudged;  and  (in  so  far  as  materiality 
may  now  appear)  the  record  discloses  that  the  first  above-mentioned 
ground  of  defense  was  not  only  available  in  respect  thereof,  when  the 
funding  transaction  was  voted  upon,  but  had  repeatedly  been  upheld 
in  adjudications.  The  funding  arrangement,  however,  extended  to  a 
compromise  of  these  outstanding  bonds  not  adjudicated  for  or  against 
the  individual  holders,  together  with  the  amounts  allowed  to  bond- 
holders who  had  recovered  judgments;  and  this  fact  raises  the  crucial 
question:  Are  the  funding  bonds  issued  thereupon  subject  to  either  of 
the  above-mentioned  challenges,  in  the  case  at  bar,  because  the  out- 
standing bonds  so  included  were  impeachable  when  funded?  The 
solution  rests  upon  the  force  of  the  recitals  in  these  bonds,  and  is  free 
from  doubt,  as  we  believe,  under  the  authorities. 

The  rule  is  well  recognized  that  municipal  bonds  must  contain  re- 
citals showing  authority  for  their  issuance  to  make  them  marketable, 
as  no  indebtedness  can  be  contracted  by  the  municipality,  tmless  (1) 
the  Legislature  has  granted  power  to  that  end,  and  (2)  all  contin- 
gencies are  met,  as  provided  by  Constitution  or  statute  for  its  exer- 
cise, Recitals  are  of  no  avail  to  cure  the  want  of  fundamental  pow- 
er to  issue  bonds,  but  they  are  needful  and  commonly  made  to  save 
the  purchaser  from  examination  and  proof  in  respect  of  the  contin- 
gencies of  fact  upon  which  a  grant  of  power  was  exercised ;  and  up- 
on this  distinction  in  their  legitimate  office  and  bearing  must  their 
force  be  determined.  When  power  appears,  however,  to  issue  bonds 
for  the  purpose  stated,  and  defense  is  sought,  through  violation  of 
Constitution  or  statute  in  its  exercise — in  exceeding  3ie  limit  of  in- 
debtedness or  like  restrictions  of  the  grant — such  departure  from  the 
power  has  given  rise  to  difficulty  in  ascertaining  the  true  line  of  dis- 
tinction and  just  effect  of  recitals  in  bonds  so  issued;  and  it  may  be 
conceded  that  the  authorities  have  not  been  harmonious  in  stating 
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the  rule  applicable  in  such  cases,  particularly  when  a  constitutional 
provision  is  violated.  Thus,  in  the  opinion  cited  for  plaintiflF  in  er- 
ror, in  Hedges  v.  Dixon  County,  150  U.  S.  182,  187,  14  Sup.  Ct.  71, 
37  L.  Ed.  1044,  it  is  remarked,  in  substance,  on  reference  to  the  prior 
Lake  County  cases  (130  U.  S.  662,  9  Sup.  Ct.  651,  32  L.  Ed.  1060 ; 
130  U.  S.  674,  9  Sup.  Ct.  654,  32  L.  Ed.  1065 ;  and  147  U.  S.  230, 
13  Sup.  Ct.  318,  37  L.  Ed.  145),  that  recitals  in  bonds  may  estop 
against  denial  of  legislative  authority,  but  no  such  estoppel  can  arise 
when  a  constitutional  provision  is  violated.  Nevertheless,  later  de- 
cisions of  the  Supreme  Court  have,  as  we  believe,  set  aside  the  ex- 
ception from  the  elementary  doctrine  of  estoppel  above  indicated, 
and  upheld  and  established  the  rule  as  equally  applicable  to  recitals 
of  fact,  within  the  knowledge  of  the  municipality,  and  necessarily 
committed  to  its  proper  officers  to  ascertain  and  certify,  as  to  a  con- 
stitutional limit  of  indebtedness  or  like  restrictive  provisions  upon 
the  exercise  of  the  power.  Gunnison  County  Commissioners  v.  Rol- 
lins, 173  U.  S.  255,  263,  19  Sup.  Ct.  390,  43  L.  Ed.  689 ;  and  au- 
thorities there  reviewed;  Waite  v.  Santa  Cruz,  184  U.  S.  302,  320, 
22  Sup.  Ct.  327,  46  L.  Ed.  562 ;  and,  in  this  court.  Wesson  v.  Saline 
Co..  73  Fed.  917,  920,  20  C.  C.  A.  229,  and  Wesson  v.  Town  of  Mt. 
Vernon,  98  Fed.  804,  807,  39  C.  C.  A.  301 ;  King  v.  City  of  Superior, 
117  Fed.  113,  116,  54  C.  C.  A.  499.  So  the  fact  alone  that  defense 
is  sought  for  violation  of  a  constitutional  provision,  instead  of  a 
legislative  requirement,  in  the  issue  of  bonds,  is  insufficient,  under 
these  controlling  authorities,  to  avoid  such  estoppel  from  recitals  of 
fact  thereupon  in  the  bonds.  It  goes  without  saying  that  the  Con- 
stitution is  paramount  in  all  its  provisions,  and  the  statutory  grant, 
which  is  the  direct  source  of  municipal  authority,  must  conform  to 
such  provisions;  that  Constitution  and  statute  are  alike  binding  up- 
on the  municipality  and  those  claiming  under  it;  that  transactions 
on  its  part,  in  derogation  of  the  authority  thus  conferred,  are  with- 
out validity  as  to  parties  or  privies;  and  that  the  sovereign  source 
of  municipal  power  may,  in  clear  terms,  provide  against  recovery, 
through  estoppel  by  recitals  or  otherwise,  upon  bonds  so  issued,  even 
in  the  hands  of  the  bona  fide  purchaser  under  such  restraint  of  au- 
thority. But  the  present  inquiry  is  not  within  either  of  these  prem- 
ises, and  the  defenses  set  up  can  be  upheld  only  upon  the  broad  ground 
that  the  nature  of  the  alleged  violation  of  Constitution  and  statute 
prevents  estoppel  by  recitals  in  the  bond,  and  that  the  bona  fide  pur- 
chaser was  bound  to  take  notice  of  the  facts  constituting  the  violation. 
The  statutory  authority,  as  before  mentioned,  was  to  fund  the  in- 
debtedness of  the  county,' outstanding  in  bonds  or  other  obligations, 
"which  are  the  binding,  subsisting  legal  obligations  of  such  county," 
with  new  bonds  to  be  issued  by  "the  proper  corporate  authorities," 
when  such  arrangement  was  authorized  by  vote  of  the  people.  This 
power  became  operative  for  funding,  as  both  of  the  conditions  pre- 
cedent were  in  existence — an  indebtedness  in  legal  obligations  to  be 
funded  and  an  affirmative  vote  for  funding.  For  exercise  of  the 
power  the  character  and  amount  of  the  various  obligations  must  be 
ascertained,  and  necessarily  by  the  corporate  authorities  referred  to, 
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in  the  absence  of  other  provisions.  Waite  v.  Santa  Cruz,  184  U.  S. 
302,  320,  22  Sup.  Ct.  327,  46  L.  Ed.  552.  In  such  case— as  perti- 
nently said  in  Dixon  Co.  v.  Field,  111  U.  S.  83,  93,  4  Sup.  Ct  315. 
28  L.  Ed.  360,  and  quoted  with  approval  in  Gunnison  Co.  Commis- 
sioners V.  Rollins  (page  264  of  173  U.  S.,  page  390  of  19  Sup.  Ct 
[43  L.  Ed.  689]),  supra — "the  meaning  of  the  law  granting  power 
to  issue  the  bonds  is  that  they  may  be  issued,  not  upon  the  existence 
of  certain  facts,  to  be  ascertained  and  determined  whenever  disputed, 
but  upon  the  ascertainment  and  determination  of  their  existence,  by 
the  officers  or  body  designated  by  law  to  issue  the  bonds  upon  such 
contingency" ;  and  their  determination  and  recital  thereupon  are  "con- 
clusive of  the  fact  and  binding  upon  the  municipality."  The  county 
authorities  determined  the  character  and  amount  of  legal  obligations 
for  this  funding  issue,  their  finding  was  ratified  by  the  vote  there- 
upon, and  the  bonds  were  issued  with  express  recital  of  fact  in  con- 
formity with  such  finding.  If  any  portion  of  the  original  bonds  so 
funded  were  open  to  defense  for  invalidity — either  for  want  of  com- 
petent statutory  authority  for  the  issuance,  or  for  exceeding  the  con- 
stitutional limit,  if  the  limitation  were  applicable  under  the  vote  for 
such  issue — it  was  only  the  outstanding  portion  for  which  no  judg- 
ment had  then  been  recovered ;  and  the  fact  that  such  questions  were 
then  involved  in  nowise  appears  from  the  recitals.  That  the  pur- 
chaser was  not  bound  to  examine  the  records  for  such  particulars, 
under  the  recitals,  is  settled  (Evansville  v.  Dennett,  161  U.  S.  434, 
443,  16  Sup.  Ct  613,  40  L.  Ed.  760 ;  Waite  v.  Santa  Cnu,  184  U.  S. 
302,  317,  22  Sup.  Ct  327,  46  L.  Ed.  552)  ;  and,  under  the  above- 
stated  doctrine  applicable  to  such  recitals,  we  believe  it  to  be  equally 
well  settled  that  this  purchaser  was  entitled  to  assume  that  the  county 
authorities  performed  their  duty,  ascertained  all  the  facts  upon  which 
liability  depended — necessarily  including  the  inquiries  of  fact  upon 
which  the  applicability  of  the  constitutional  limitation  depended — ^and 
that  no  obligations  entered  into  the  funding  issue  which  were  not  so 
established  as  a  valid  indebtedness.  The  testimony  is  clear  and  un- 
disputed that  he  purchased  the  bonds  in  suit,  for  value,  relying  upon 
their  recitals,  and  with  no  information  to  raise  doubt  of  their  truth- 
fulness. 

We  are  satisfied  that  the  recitals  were  within  the  authority  confer- 
red upon  the  county  officers,  who  executed  and  issued  the  bonds,  and 
are  sufficient  to  support  the  direction  of  verdict  and  judgment  for  re- 
covery.    The  judgment,  accordingly,  is  affirmed. 
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(157  Fed.  29.) 

OASTAGNINO  et  al.  v.  MUTUAL  RESERVE  FUND  LIFE  ASS'N  et  al. 

(Circuit  CJourt  of  Appeals,  Sixth  Circuit    November  20,  1907.) 

No.  1,67a 

INSUBANCK— Suit  fob  Construction  of  Life  Policy— Jurisdiction  to  Gbant 
Relief  Against  Foreign  Company. 

Where  a  life  insurance  company  incorporated  under  the  laws  of  one 
state  has  subjected  itself  to  suit  in  another  state  in  which  it  does  business, 
has  agreed  in  accordance  with  its  laws  that  serrice  of  process  may  be 
made  upon  the  insurance  commissioner  of  such  state,  and  has  issued  poli- 
cies to  its  citizens,  such  a  policy  holder  has  the  right  to  maintain  a  suit 
agalDst  it  in  his  own  state  in  either  the  state  or  federal  courts  for  a  con- 
struction of  his  policy  and  a  determination  of  his  rights  thereunder  and 
the  legality  of  acts  of  the  company  as  bearing  thereon,  and  such  right  may 
not  be  denied  on  the  ground  that  such  a  suit  is  an  interference  with  the 
internal  management  of  a  foreign  corporation. 

[Ed.  Note.— For  cases  in  point,  see  C«it.  Dig.  vol.  28,  Insurance,  S  33.] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Tennessee. 

The  bill  was  filed  against  the  Mutual  Reserve  Fund  Life  Association  and 
its  successor,  the  Mutual  Reserve  Life  Insurance  Company,  to  interpret  and 
enforce  a  contract  In  the  form  of  a  policy  or  certificate  of  insurance  issued 
by  the  defendant  corporations  for  $5,0(X)  on  the  life  of  Emanuel  (3astagnino, 
in  favor  of  the  other  plaintiff,  his  wife.  The  Mutual  Reserve  Fund  Life  Asso- 
ciation was  incorporated  under  the  laws  of  New  York,  February  9,  1881,  and 
reincorporated  December  23,  1883.  It  accepted  the  provisions  of  the  insurance 
laws  of  New  York  of  1892,  and  received  an  amended  charter  February  25, 
1902 ;  its  name  being  then  changed  to  the  Mutual  Reserve  Life  Insurance  0>m- 
pany.  The  present  policy  was  issued  August  31,  1888,  when  the  plaintiff 
Oastagnino  was  43  years  old,  and  after  the  Mutual  Reserve  Fund  Life  Associa- 
tion had  accepted  the  provisions  of  the  law  of  Tennessee  authorizing  the  service 
of  process  on  the  insurance  commissioner  of  that  state.  It  was  issued,  as  usual 
in  such  cases,  in  consideration  of  the  application  and  its  statements,  and  the 
payment  of  the  admission  fee,  of  the  annual  dues  for  expenses,  and  all  mort- 
uary premiums,  payable  at  tlje  home  office  in  New  York  City,  within  30  days 
from  the  first  week  day  of  February,  April,  June,  August,  October,  and  De- 
cember, of  every  year  during  the  continuance  of  the  policy,  and  subject  to  all 
the  provisions,  requirements,  and  benefits  stated  in  the  policy,  which  were 
made  a  part  of  the  contract,  and  are  set  out  in  an  exhibit  to  the  bill.  The 
plaintiffs  claim  that  the  dues  for  expenses  were  fixed  at  the  sum  of  $15  for 
each  year,  and  that  the  defendants,  before  the  delivery  of  the  policy,  establish- 
ed the  amounts  to  be  paid  for  the  mortuary  premium  every  two  months  during 
its  existence,  and  that  the  plaintiffs  have  paid  such  amounts  for  the  expenses 
and  for  mortuary  premiums  during  the  existence  of  the  policy  and  up  to  the 
present  time. 

The  policy  contains  certain  provisions  respecting  the  reserve  or  emergency 
fund,  the  organization  of  the  so-called  mortuary  department  of  the  associa- 
tion, and  the  contract  between  the  association  and  the  Central  Trust  Company 
of  New  York,  and  states  that  the  policy  contains  a  certificate  that  the  asso- 
ciation had  deposited  with  such  trust  company,  as  a  reserve  or  emergency 
fund,  on  March  31,  1888,  the  amount  of  $1,463,283.38,  of  which  $1,024,500 
was  in  bonds,  and  $86,672.78  in  cash.  According  to  the  policy  25  per  cent  of 
the  net  receipts  of  the  mortuary  premiums  during  a  period  of  15  years  from 
the  date  of  the  policy  was  to  be  added  to  the  reserve  or  emergency  fund,  which 
should  be  properly  invested  and  the  interest  placed  to  the  credit  of  the  death 
fund.  It  was  further  provided  that  the  reserve  fund  above  $100,000  should 
be  applied  to  the  payment  of  claims  in  excess  of  the  actuaries'  table  of  mortali- 
ty, and  to  make  up  any  deficiency  that  might  exist  in  the  death  fund,  when 
any  claim  by  death  was  due  after  the  mortuary  premium  call.    The  policy 
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further  provided  that  the  annual  mortuary  pr^niums  after  the  policy  had  been 
In  force  15  years  from  date  should  not  include  any  further  contribution  to 
the  reserve  or  emergency  fund,  nor  should  the  net  amount  of  such  annual 
mortuary  premium  thereafter  exceed  the  annual  premiums  required  by  the 
actuaries*  table  of  mortality,  or  the  actual  mortality  experi^ice  of  the  asso- 
ciation. At  the  expiration  of  said  15  years,  there  should  be  credited  to  the 
policy  the  equitable  proportlOD  of  the  total  surplus  or  reserve  fund  accumula- 
tion, and  also  the  equitable  share  of  such  reserve  or  emergency  fund  accumu- 
lation contributed  by  members  whose  policies  had  terminated.  The  amount 
thus  accumulated  to  the  credit  of  the  reserve  or  ^nergency  fund  mi^t  be  dis- 
tributed at  the  option  of  the  policy  holders,  either  as  a  tontine  accumulation 
payable  In  cash,  or  be  used  as  cash  toward  the  payment  of  future  dues  and 
mortuary  premiums. 

When  the  policy  was  delivered^  the  association  had  a  local  manager  and 
agent  In  Tennessee.  He  was  afterwards  withdrawn,  and  the  plaintiff  was  com- 
pelled to  pay  his  annual  dues  and  mortuary  premiums  or  assessments  upon  the 
policy  at  the  home  office  in  New  York  City.  When  the  policy  was  delivered, 
the  plaintiff  paid  an  admission  fee  of  $20,  and  the  annual  dues  for  expenses 
of  $15,  and  was  informed  and  believed  that  a  certain  sum  was  fixed  by  the 
policy  for  the  mortuary  premiums  to  be  paid  every  two  months  during  the 
existence  of  the  policy.  The  policy  fixed  the  mortuary  premium  at  $12.90,  pay- 
able in  each  of  the  six  months  named,  or  $77.40  a  year.  The  plaintiff  paid 
these  premiums  at  that  rate  until  1889,  when  they  were  Increased  to  $13.35. 
They  remained  at  that  sum  during  the  years  1889,  1890,  1891,  1892,  1893,  and 
1804,  and  up  to  the  month  of  August,  1895.  At  that  time  the  executive  com- 
mittee of  the  association,  under  the  pretext  that  policies  of  this  class  were  not 
paying  for  the  insurance  provided,  unlawfully  and  arbitrarily  increased  the 
mortuary  premiums  from  $13.35  to.  $15.05,  every  two  months,  or  $106^0  per 
annum,  and  collected  the  premiums  at  that  rate  during  the  rest  of  the  year 
1805  and  the  years  1896  and  1897,  up  to  March,  1898.  Beginning  with  March, 
1808,  the  premiums  were  increased  from  $17.05  to  $26.40  (or  $158.40  per  an- 
num), for  the  years  1898  and  1899,  up  to  December.  In  that  month  the  mor- 
tuary call  was  increased  to  $30.15  (or  $180.90  per  annum).  This  lasted  until 
February,  1900,  when  the  premium  was  increased  to  $32.05  (or  $192.30  per  an- 
num). In  April,  1901,  the  premium  was  increased  to  $33.90,  at  which  amount 
it  continued  up  to  and  including  the  month  of  February,  1902.  During  this 
time  the  defendant  made  three  special  assessments,  each  for  $33.90,  one  in 
July,  one  in  September,  and  one  in  December,  1901,  so  that  the  total  mortuary 
premiums  for  1901  amoimted  to  $305.10.  Beginning  with  the  month  of  Feb- 
ruary, 1002,  the  association  increased  the  mortuary  premiums  to  $37.65,  and 
this  rate  lasted  up  to  February,  1903.  Beginning  with  that  month,  the  mortu- 
ary premium  was  Increased  to  $41.40  (or  $248.40  per  annimn),  which  rate  was 
maintained  up  to  the  month  of  February,  1904.  Beginning  with  April,  1904, 
the  premium  was  increased  to  $45.15.  This  rate  lasted  until  March  1905. 
During  this  time,  three  special  assessments,  each  for  $45.15,  were  made,  one 
on  September  1,  1904,  one  on  November  1,  1904,  and  one  on  February  1,  1905. 
The  amount  paid  during  the  year  of  special  assessments,  including  the  latter, 
was  $406.35.  Beginning  with  March,  1905,  the  mortuary  premium  was  in- 
creased to  $48.90,  which  continued  up  to  and  including  March,  1906.  Dur- 
ing this  time,  two  special  assessments,  each  for  $48.90,  were  made,  one  <hi 
March  3,  1905,  and  one  on  July  1,  1905.  During  this  last  year,  the  mortuary 
premiums  and  ^>ecial  assessments  amounted  to  $391.20.  On  April  2,  1906, 
the  mortuary  premium  was  raised  to  $52.65.  This  was  paid.  On  June  1,  1906, 
a  call  was  made  for  $52.65,  which  was  not  paid  to  the  company  owing  to  this 
suit,  in  which  the  plaintiff  prayed  that  a  receiver  be  appointed  and  any  future 
calls  collected  may  be  held  to  await  the  result  of  the  litigation. 

The  plaintiff  insists  that  these  mortuary  calls  and  special  assessments  were 
not  made  In  accordance  with  the  provisions  of  the  policy  or  constitution  and 
by-laws  of  the  association,  or  of  the  laws  of  New  York  governing  that  cor- 
poration, but  arbitrarily  and  unlawfully  made;  that  they  were  extortionate 
and  were  paid  under  protest,  because  of  duress,  the  plaintiff  believing  the  policy 
would  be  forfeited  if  the  premiums  and  assessments  were  not  promptly  paid. 

After  the  policy  had  been  in  force  more  than  12  years,  namely,  on  June  15, 
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1901,  the  plaintiff  was  notified  by  the  association  that  a  call  had  been  made  by 
order  of  the  board  of  directors  and  the  executive  committee  for  the  amount  of 
the  reserve  to  the  date  of  the  amendment  to  the  by-laws,  determined  by  the 
actuaries'  table  of  mortality,  with  interest  at  4  per  cent  per  annum,  and  that 
there  was  due  upon  the  policy  under  this  call  $1,362.80,  payable  within  30  days 
from  date,  which  amount,  if  plaintiff  so  desired,  would  be  loaned  him  for  the 
purpose  of  making  payments,  upon  the  security  of  such  insurance.  That  notice 
stated  that  the  cause  of  the  call  was  that  It  had  been  determined  by  the 
actuaries  of  the  association  that  the  net  contributions  to  the  death  fund  made 
by  the  members  of  the  class  to  which  the  policy  of  the  plaintiff  belonged  had 
been  less  than  the  tabular  mortality  by  the  actuaries'  table  of  mortality,  and 
less  than  the  rate  of  mortality  experienced,  and  therefore  the  assessment  was 
levied  for  the  purpose  of  providing  the  reserves  which  would  be  required  un- 
der the  contract  of  Insurance.  Plaintiff  claimed  that  this  call  and  notice  were 
wholly  unauthorized  and  void;  that  the  plaintiff  had  paid  all  he  was  liable  for, 
and  could  not  be  held  liable  for  any  sum  or  assessment  on  account  of  any  de- 
ficiency which  was  assumed  to  exist  or  in  fact  existed  at  the  date  of  the  as- 
sessment, and,  as  a  matter  of  fact,  no  such  deficiency  existed  in  the  Ireeerve 
fund  or  in  the  death  fund  at  that  date. 

Plaintiff  insists  that  under  the  policy  no  annual  mortuary  premiums  after 
August  31,  1903,  being  15  years  from  the  date  of  the  policy,  could  lawfully  in- 
clude any  further  contributions  to  the  reserve  or  emergency  fund  mentioned  In 
the  policy,  nor  could  the  net  amount  of  any  annual  premium  be  charged  after 
that  date  against  the  plaintiff  in  excess  of  the  annual  premiums  required  by 
the  actuaries*  tables  of  mortality  and  the  actual  mortality  experienced  by 
the  association.  For  this  reason,  the  plaintiffs  say  that  all  the  assessments 
and  mortuary  premiums  since  August  31,  1903,  are  excessive  and  illegal. 

At  the  end  of  five  years  after  the  Issuance  of  the  policy,  the  plaintiffs  were 
entitled  every  five  years  to  a  bond  to  be  Issued  on  their  policy ;  but  this  pro- 
vision has  never  been  complied  with,  but  wholly  disregarded.  The  defend- 
ant claims  that  It  had  been  released  by  the  Legislature  of  New  York  from 
compliance  with  the  terms  of  the  charter,  but  plaintiff  Insists  that  no  Legis- 
lature has  attempted  to  do  this. 

The  prayer  asks:  That  the  defendant  be  enjoined  from  making  any  fur- 
ther calls  for  mortuary  premiums  and  special  assessments,  or  declaring  null 
and  void  the  policy  for  nonpayment  of  mortuary  premiums  or  assessments, 
or  on  any  other  groimd,  until  the  further  order  of  the  court.  That  a  receiver 
be  appointed  to  receive  and  hold,  subject  to  the  order  of  the  court,  such  sums 
as  are  or  may  become  due  upon  the  policy  pending  the  suit  That  the  court 
construe  the  policy  and  determine  and  fix  the  rights  and  Interests  of  the  plain- 
tiffs, and  the  obligations  and  duties  of  the  defendants,  and  enforce  the  same 
by  proper  orders  and  decrees.  That  an  account  be  taken  and  stated  by  and 
between  the  plaintiffs  and  the  defendant  and  it  may  be  determined  In  what 
sum  the  defendant  is  Indebted  to  the  plaintiffs,  and  that  plaintiffs  may  have 
a  decree  against  the  defendant  for  the  amount  due.  That  It  may  be  decreed 
that  the  defendant  had  no  right  to  make  special  or  extraordinary  assessments, 
or  any  assessment  above  the  sum  of  $13.35,  fixed  in  the  policy.  That  the  sums 
collected  by  mortuary  calls  or  special  assessments,  in  excess  of  the  annual 
dues  and  mortuary  premiums  collected,  may  be  ascertained,  and  the  plaintiffs 
have  a  decree  against  the  defendant  for  the  same.  That  it  may  be  decreed  that 
the  defendant  had  no  right  on  or  after  August  31,  1903,  to  Include  any  fur- 
ther contributions  to  the  reserve  or  emergency  fund.  That  all  sums  collected 
after  August  31,  1903,  on  account  of  mortuary  premiums  or  special  assess- 
ments, may  be  found  and  decreed  to  be  owing  and  due  from  the  defendanta 
That  the  equitable  proportion  due  the  plaintiffs  on  August  31,  1903,  at  the 
end  of  15  years  from  the  date  of  the  policy,  be  ascertained,  and  a  proper  de- 
cree of  the  same  made.  That  the  special  assessment  made  June  1,  1^1,  for 
the  sum  of  $1308.80,  imder  which  this  charge  was  made  a  lien  upon  the  policy, 
be  declared  to  have  been  done  Illegally  and  without  authority,  and  that  the 
charge  and  assessment  be  canceled  and  held  for  naught  That  the  mortuary 
calls  of  June  1,  1906,  and  the  succeeding  monthly  calls  after  such  date,  be 
held  to  be  without  authority  and  Illegal. 

If  the  relief  specifically  prayed  for  be  not  granted,  and  the  policy  Is  to  be 
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interpreted  as  contended  by  the  association,  the  plaintiffs  pray  that  the  conrt 
may  find  and  decree  that  the  plaintiffs  were  induced  by  fraud  to  accept  the 
policy  and  to  submit  to  the  demands  and  exacti<Hi8  of  the  defendants,  and  for 
these  reasons  the  policy  be  held  void,  and  that  the  court  decree  that  the  sums 
be  repaid  to  the  plaintiff  with  interest 

A  copy  of  the  constitution  and  by-laws  of  the  association,  and  also  of  the 
various  laws  of  New  York  governing  it  do  not  appear  in  the  bill;  but  it  is 
averred  that  the  defendant  has  them  in  its  possession  and  can  produce  them 
if  required  or  if  necessary. 

The  defendant  demurred  to  the  bill  on  10  grounds.  The  demurrer  was  sus- 
tained evidently  upon  the  ground  that  the  court  could  not  grant  the  prayer 
of  the  bill  without  interfering  with  the  internal  management  administration, 
and  control  of  a  foreign  corporation,  and  therefore  had  no  Jurisdiction  In  the 
premises.  In  a  brief  opinion  the  court  cited  and  followed  the  following  cases : 
Taylor  v.  Mutual  Reserve,  97  Va.  60,  33  S.  E.  385,  45  L.  B.  A.  621 ;  Howard  v. 
Mutual  Reserve,  125  N.  G.  40,  34  S.  EL  199,  45  L.  R.  A.  853 ;  Ck>ndon  ▼.  Mutual 
Reserve,  89  Md.  99,  42  Atl.  944,  44  L.  R.  A.  149,  73  Am.  St  Rep.  169:  Clark  v. 
Mutual  Reserve,  14  App.  D.  C.  154,  43  L.  R.  A.  390;  Gaines  v.  Sup.  Coun- 
cil Royal  Arc.  (C.  C.)  140  Fed.  978;  Gault  v.  Mutual  Reserve  (C.  C.)  121  Fed 
403. 

Wm.  M.  Randolph,  George  Randolph,  and  Wassell  Randolph,  for 
appellants. 
T.  B.  Turley,  E.  R.  Turley,  and  John  D.  Martin,  for  appellees. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit  Judges. 

RICHARDS,  Circuit  Judge  (after  stating  the  facts  as  above).  If 
the  cases  cited  by  the  court  below  were  decided  rightly,  the  demur- 
rer was  properly  sustained,  and  the  judgment  should  be  affirmed. 
The  present  case  therefore  turns  upon  the  strength  of  the  rule  pro- 
mulgated in  those  cases.  The  leading  ones,  the  Clark,  from  the  Dis- 
trict of  Columbia,  the  Condon  from  Maryland,  the  Taylor  from  Vir- 
ginia, and  the  Howard  from  North  Carolina,  were  all  decided  about 
the  same  time,  in  1899,  following  the  decision  in  the  Clark  Case.  Two 
other  cases,  the  Gault  and  the  Gaines  Cases,  were  decided  by  the  Unit- 
ed States  district  judges  in  Tennessee,  and  appeared  to  have  no  orig- 
inal force.  They  simply  followed  the  others.  The  leading  cases  re- 
ferred to  were  all  attempts,  by  suits  in  equity,  to  enjoin  the  collec- 
tion of  illegal  assessments,  and  to  recover  them  back,  and  relief  was 
denied  on  the  ground  that  the  court  of  a  state  other  than  the  state 
of  the  insurance  company  could  not  exercise  jurisdiction  to  inquire 
into  the  internal  management  and  administration  of  a  mutual  life  in- 
surance company,  because  that  was  beyond  its  reach,  and  it  could  not 
make  its  order  effective  in  the  way  of  punishing  or  correcting  either 
the  officers  of  the  corporation  or  the  corporation  itself,  if  it  should 
find  there  had  been  a  dereliction  of  duty. 

Later  than  these  are  the  cases  of  Strauss,  Ebert,  and  Benjamin. 
Strauss  v.  Mutual  Reserve,  etc.,  Ass'n,  126  N.  C.  971,  36  S.  E.  352, 
54  L.  R.  A.  605,  83  Am.  St.  Rep.  699 ;  Ebert  v.  Mutual  Reserve,  etc., 
Ass'n,  81  Minn.  116,  83  N.  W.  606,  834,  84  N.  W.  457;  and  Benja- 
min V.  Mutual  Reserve,  etc.,  Ass'n,  146  Cal.  34,  79  Pac  517.  The 
Strauss  and  Ebert  Cases  were  suits  to  recover  damages  for  the  wrong- 
ful cancellation  of  certain  policies  of  this  company.  The  Benjamin 
Case  was  a  suit  to  recover  back  certain  illegal  assessments  which  were 
made  and  collected.    The  cases  were  not  different  essentially  from 
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that  at  bar.  In  each  the  court  was  required  to  construe  the  consti- 
tution, by-laws,  and  policy,  the  fundamental  law  of  the  association, 
and  determine  therefrom  whether  certain  assessments  were  or  were 
not  valid.  That  is  what  the  plaintiffs  below  seek,  and  that  is  what 
the  court  below  held  they  could  not  secure,  except  in  New  York. 
Some  of  the  courts  which  declined  to  take  jurisdiction  seemed  alarmed 
at  the  possibility  of  confusion  if  every  state  in  which  the  insurance 
company  did  business  should  entertain  suits  to  construe  and  enforce 
its  policies.  It  seems  to  us,  however,  it  would  be  easier  for  the  far- 
away litigants  to  have  that  matter  handled  at  their  homes,  rather 
than  take  a  trip  to  New  York  and  hire  a  lawyer  there  for  the  same 
purpose.  A  citizen  who  takes  a  policy  in  Tennessee  in  a  New  York 
company,  after  the  company  had  agreed  that  service  of  process  in 
Tennessee  might  be  made  upon  the  insurance  commissioner  of  that 
state,  has  reason  to  believe  that  he  or  his  beneficiaries,  if  the  com- 
pany fails  to  treat  them  rightfully,  will  have  a  ready  resort  to  the 
courts  of  Tennessee  for  redress.  It  is  not  necessary  to  take  the  view 
that,  in  order  to  construe  and  enforce  a  policy,  there  must  be  an  in- 
terference with  the  internal  management  of  the  company.  The  in- 
ternal management  will  go  on  as  before,  and  there  will  be  no  inter- 
ference with  the  constitution  and  by-laws  or  with  the  lawful  authori- 
ty of  the  officers  of  the  corporation.  In  construing  a  policy  it  is 
not  necessary  to  interfere  witti  the  proper  discretion  of  the  officers. 
Where  there  is  discretion,  the  officers  will  be  allowed  full  range;  it 
is  only  where  there  is  no  discretion,  and  the  act  is  clearly  unauthorized 
and  'wrong,  that  the  law  will  interfere.  In  the  cases  to  which  we 
have  referred,  one  in  North  Carolina,  one  in  Minnesota,  and  one  in 
California,  it  was  necessary  to  construe  the  policy  in  connection  with 
what  the  company  had  done,  as  shown  by  the  insurance  reports  of 
New  York.  But  the  matter  was  entirely  simple.  There  was  no  at- 
tempt to  entrench  upon  the  rights  or  the  authority  of  the  officers. 
What  they  did  was  plain,  and  the  law  was  plain,  and  there  was  no 
reason  why  the  court  of  the  state  where  the  policy  holder  lived  and 
the  insurance  was  written  and  the  contract  made  should  not  take  juris- 
diction of  the  suits  that  resulted.  If  all  this  applies  to  the  courts  of 
the  states,  much  more  does  it  apply  to  the  courts  of  the  United  States. 
The  judgment  is  reversed,  and  the  case  remanded  for  further  pro- 
ceedings. 


(157  Fed.  33.) 

QUINLAN  V.  GREEN  COUNTY,  KY. 

(Circuit  CJourt  of  Appeals,  Sixth  Circuit    December  19,  1907.) 

No.  1,440. 

1.  Counties— Conditions  Precedent  to  IssfUE  of  Bonds— Presumption  as  to 
Performance. 

A  Judge  of  a  county  court  In  Kentuclqr,  acting  under  statutory  authority, 
called  a  special  election  to  determine  whether  or  not  the  county  should 
subscribe  for  a  certain  amount  of  the  stock  of  a  railroad  company  and  is- 
sue its  negotiable  bonds  for  the  amount,  the  subscription  to  be  subject  to 
certain  stated  conditions,  one  of  which  was  that  it  should  not  be  made 
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nor  the  bonds  Issued  "until  said  county  ♦  ♦  ♦  Is  fully  and  completely 
exonerated  from  the  payment  of  the  capital  stock  voted  by  said  county 
and  authorized  to  be  subscribed"  to  another  railroad  company.  The  prop- 
osition havhig  been  carried,  the  Judge  subsequently  entered  an  order  re- 
citing that,  "the  court  being  sufficiently  advised,"  the  bonds  should  iSBiie^ 
and  they  were  thereupon  issued  and  delivered,  and  the  stocb:  received 
by  the  county.  At  that  time  some  years  had  elapsed  since  the  county 
voted  to  subscribe  to  the  stodc  of  the  other  railroad  company,  and  the 
cleric  had  been  authorized  to  make  the  subscription,  but  t^o  further  steps 
had  been  taken  to  that  end.  Held,  in  an  action  against  the  county  by  a 
bona  fide  holder  of  bonds  so  issued,  that  the  presumption  arising  trom 
the  subscription  and  issuance  of  the  bonds,  and  the  order  of  the  Judge 
authorizing  the  same,  the  condition  precedent  had  heeai  fulfllled,  and  the 
county  exonerated  from  liability  on  accoimt  of  its  prior  subscription  was 
not  overcome  but  was  strengthened,  where,  although  more  than  30  years 
had  elapsed,  no  contract  completing  such  subscription  had  ever  been  made 
or  demanded. 

[EM.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  36»  Municipal  Cor- 
porations, I  1943.] 

2.  Sake— Condition  ob  Covenant— Bonds  in  Aid  of  Railboad. 

Where  a  pr(^)osition  adopted  by  a  vote  of  a  county  to  subscribe  for 
stock  of  a  railroad  company,  to  aid  in  the  construction  of  its  proposed 
road  and  to  issue  negotiable  bonds  of  the  county  therefor,  contained  a 
provision  that  the  subscription  should  be  on  condition  that  the  company 
should  locate  and  construct  its  road  through  the  county,  and  should  ex- 
pend the  amount  subscribed  within  the  limits  of  the  county,  such  provision 
did  not  create  a  condition  precedent  to  the  issuance  of  the  bonds,  but  the 
acceptance  of  the  subscription  imposed  an  obligation  on  the  company  to 
perform  the  condition  subsequently,  the  failure  to  fully  comply  with 
which  would  not  invalidate  the  bonds  in  the  hands  of  a  bona  fide  holder. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  36,  Municipal  Corpo- 
rations, S  1987.] 

3.  Contracts— Construction— Conditions  Precedent. 

The  question  whether  the  performance  of  a  stipulation  in  a  contract  is 
a  condition  precedent  to  the  performance  of  other  stipulations  in  it  de- 
pends upon  the  order  in  which  the  parties  intend  the  several  stipulations 
to  be  performed.  The  calling  of  a  provision  or  stipulation  a  condition 
is  not  conclusive,  and  if  from  the  contract  or  other  circumstances  it  is 
seen  that  it  was  not  the  intention  of  the  parties  that  its  performance 
should  be  a  condition  precedent  it  will  not  be  held  to  be  such. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  11,  Contracts,  $  1015.1 

4.  Municipal  Corporations— Bonds— Presumption  of  Validity— Absence  o» 

Recitals. 

The  absence  of  a  recital  in  municipal  bonds  that  the  conditions  to  their 
issue  have  been  complied  with  does  not  deprive  them  of  their  character  of 
negotiable  instruments,  nor  of  the  benefit  of  the  ordinary  presumptions 
which  attend  such  instrum^its. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  30,  Municipal  Cor- 
porations, I  1950.] 

Lurton,  Circuit  Judge,  dissenting. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Kentucky. 

This  is  an  action  brought  by  the  plaintiff  in  error  to  recover  the  contents 
of  certain  bonds  and  coupons  alleged  to  have  been  issued  by  the  defendant  in 
error  in  1872,  in  payment,  with  other  like  bonds,  for  shares  of  stock  of  the 
Cumberland  &  Ohio  Railroad  Company.  The  plaintiff  claims  to  be  the  holder 
for  value  and  owner  of  the  bonds  and  coupons  which  are  the  subject,  of  the 
controversy.  By  stipulation,  the  case  was  tried  by  the  court  without  a  Jury. 
The  court  made  a  finding  of  facts,  and  declared  its  conclusion  of  law  thereon. 
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The  result  of  its  conclusion  was  that  the  plaintiff  was  not  entitled  to  recover, 
and  Judgmwit  was  entered  accordingly.  The  plaintiff  thereupon  sued  out  this 
writ  of  error. 

By  an  act  of  the  Legislature  of  Kentucky,  passed  February  24,  1869,  the 
above-named  railroad  company  was  incorporated  and  authorized  to  construct 
a  railroad  from  a  point  on  the  Ohio  river  to  a  point  on  the  boundary  line 
between  Kentucky  and  Tennessee.  Acts  of  Kentucky  1869,  vol.  1,  p.  463,  c. 
1578.  In  the  course  of  its  authorized  route  was  Green  coimty,  the  defendant 
in  this  suit  With  a  view,  apparently,  to  enable  the  counties  along  its  route  to 
aid  the  railroad  company  in  the  construction  of  its  road,  authority  for  that 
purpose  was  conferred  by  the  act  as  follows:  "Sec.  16.  That  any  city,  town 
or  county  through  which  said  proposed  road  shall  pass  is  hereby  authorized 
to  subscribe  stock  in  said  railroad  company  in  any  amount  any  such  city,  town, 
or  county  may  desire;  and  that  the  county  court  of  any  such  county  is  au- 
thorized to  issue  the  bonds  of  their  respective  counties  in  such  amount  as 
the  county  court  may  direct ;  and  the  chairman  and  board  of  trustees^  or  mayor 
and  aldermen  of  any  town,  and  the  mayor  and  aldermen  or  council  of  any  city, 
are  hereby  authorized  to  issue  the  bonds  of  their  respective  towns  or  cities  in 
like  manner.  All  said  bonds  shall  be  payable  to  bearer,  with  coupons  attach- 
ed, bearing  any  rate  of  interest  not  exceeding  six  per  cent,  per  annum,  payable 
semi-annually  in  the  city  of  New  York,  payable  at  such  times  as  they  may 
designate,  not  exceeding  thirty  years  from  date ;  but  before  any  such  subscrip- 
tion on  the  part  of  the  city,  town  or  county  shall  be  valid  or  binding  on  the 
same,  the  mayor  and  aldermen,  or  chairman  and  board  of  trustees  of  any  town, 
the  mayor  and  aldermen  or  council  of  any  city,  and  the  county  court  of  any 
county  having  Jurisdiction,  shall  submit  the  question  of  any  such  subscription 
to  the  qualified  voters  of  such  city,  town  or  county  in  which  the  proposed  sub- 
scription is  made,  at  such  time  or  times  as  said  chairman  and  board  of  trus- 
tees, or  mayor  and  aldermen  of  any  town,  mayor  and  aldermen  or  council  of 
any  city,  or  the  county  court  of  any  county,  as  aforesaid,  may,  by  order,  direct ; 
and  should  a  majority  of  the  qualified  voters  voting  at  any  such  election  vote 
in  favor  of  subscribing  said  stock  in  said  railroad  company,  it  shall  be  the  duty 
of  such  county  court,  trustees,  or  other  authorities  aforesaid,  to  make  the  sub- 
scription in  the  name  of  their  respective  cities,  towns  or  counties,  as  the  case 
may  be,  and  proceed  to  have  issued  the  bonds  to  the  amount  of  such  subscrip- 
tion as  hereinbefore  directed."  And  It  was  further  provided  that  the  applica- 
tion for  such  proceedings  might  be  made  to  the  Judge  of  the  county  court  in- 
stead of  the  court ;  whereupon  he  was  vested  with  the  same  power.  And  the 
railroad  company  was  authorized  to  "receive  subscriptions  of  stock  to  their 
company  by  individuals,  towns,  cities,  counties,  or  other  corporations,  whether 
payable  in  money  or  other  things,  with  such 'terms  and  times  of  payment,  con- 
ditions annexed,  and  kind  of  payment  that  may  be  set  forth  In  the  subscrip- 
tion." 

On  June  17,  1869,  upon  the  request  of  the  commissioners  of  the  railroad 
company,  above  named,  the  Judge  of  the  county  court  entered  the  order  follow- 
ing: 

"Present,  Thos.  R.  Bamett,  Judge. 

"Whereas  the  Oonmilssioners  of  the  Cumberland  &  Ohio  Railroad  Company, 
by  virtue  of  the  authority  delegated  to  them  by  the  charter  of  said  company, 
have  requested  the  county  court  of  Green  county  to  order  an  election  in  the 
said  county  of  Green,  and  to  submit  to  the  qualified  voters  of  said  county  the 
question  whether  said  county  court  shall  subscribe  for  and  on  behalf  of  said 
county,  two  hundred  and  fifty  thousand  dollars  to  the  capital  stock  of  the 
Cumberland  &  Ohio  Railroad  Company  and  payable  in  the  bonds  of  said  coun- 
ty, having  twenty  years  to  run,  and  bearing  six  per  cent,  interest  from  date, 
and  upon  condition  that  said  company  shall  locate  and  construct  said  railroad 
through  the  said  county  of  Green,  and  within  one  mile  of  the  town  of  Greens- 
burg,  In  said  county,  and  shall  expend  the  amount  so  subscribed  within  the 
limits  of  Green  coimty ;  and  also  upon  the  further  condition  that  said  bonds 
shall  not  be  Issued  or  said  county  pay  any  part  of  the  principal  or  Interest  on 
said  amount  subscribed  to  said  Cumberland  &  Ohio  Railroad  Company,  until 
said  county  of  Green  Is  fully  and  completely  exonerated  from  the  payment  of 
the  capital  sto<±  voted  by  said  county,  and  authorized  to  be  subscribed  by  said 
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Green  county  court  to  the  Elizabeth  town  &  Tennessee  Railroad  or  any  part  of 
the  interest  therecm.  It  Is  therefore  ordered  by  the  court  that  an  election  by 
the  qualified  votes  of  Green  county,  at  the  voting  places  in  said  county,  he  held 
and  conducted  by  the  several  officers  as  prescribed  by  law  for  holding  elections 
on  the  third  day  of  July,  1809,  to  vote  on  the  question  as  to  whether  or  not  the 
said  county  court  shall,  for,  and  on  behalf  of  said  county  subscribe  two  hun- 
dred and  fifty  thousand  dollars  to  the  capital  stock  of  the  said  Cumberland 
&  Ohio  Railroad  conditioned  and  to  be  paid,  ns  alK>ve  stated." 

The  election  was  held.  The  vote  was  in  favor  of  the  proposition  and  was 
so  properly  certified.  Thereafterwards,  and  on  June  3,  1870,  the  county  judge 
made  an  order,  wherein  after  reciting  the  proceedings  above  recited,  he  says : 
"I  ♦  ♦  ♦  do  hereby  subscribe  for  two  hundred  and  fifty  thousand  dollars 
of  the  capital  stock  of  the  said  Cumberland  &  Ohio  Railroad  Company  for  and 
on  behalf  of  said  county  of  Green,  wliich  subscription  is  to  be  paid  in  the  bonds 
of  said  county  as  prescribed  in  said  order  of  submission,  and  this  subscription 
is  made  with  the  conditions  set  out  in  the  order  of  this  court  ordering  said 
election  and  now  of  record  In  the  office  of  this  county."  On  October  12,  1871, 
the  county  Judge  ordered  the  bonds  to  be  printed.  The  bimds,  of  which  these 
in  suit  were  a  part,  were  issued  and  delivered  to  the  railroad  company  during 
the  succeeding  year,  1872,  the  bulk  of  them  on  or  about  August  15th,  on  which 
day  the  county  judge  made  the  following  order : 

"Present,  Thos.  R.  Bamett  Judge. 

"Application  was  this  day  made  to  the  presiding  judge  of  the  county  court 
of  Green  county,  by  the  president  and  board  of  directors  of  the  Cumberland 
&  Ohio  Railroad  Company  to  issue  the  balance  of  the  bonds  of  said  county 
to  the  amount  of  the  subscription  of  said  county  of  Green  to  said  Cumberland 
&  Ohio  Railroad  Company,  and  the  court  being  sufficiently  advised,  it  is  or- 
dered by  the  court  that  the  balance  of  said  bonds  be  and  they  are  hereby  order- 
ed to  be  issued,  the  same  to  be  signed  by  the  judge  of  said  county  court  of 
Green  county,  and  countersigned  by  the  clerk  of  said  court,  as  required  by  the 
cliarter  of  said  company." 

Thereupon  the  $250,000.00  of  the  capital  stock  of  the  railroad  company  was 
delivered  to  the  county,  which  has  since  been  retained  and  owned  by  it.  For  a 
time  the  county  raised  by  tax  and  paid  the  interest  accruing  on  the  bonds, 
but  thereafter  it  refused  to  recognize  their  validity,  and  refused  to  make  fur- 
ther payment.  The  plaintiff  is  the  bona  fide  holder  for  value  of  the  bonds  and 
coupons  in  suit,  but  had  notice  that  the  railroad  had  not  been  built  further 
than  from  the  north  line  of  said  county  to  Greensburg,  which  is  al>out  one- 
quarter  of  the  way  through  the  county.  As  to  this  latter  fact,  it  may  be 
noted  In  this  connection  that  only  $150,000  of  the  proceeds  of  the  bonds  had 
been  expended  by  the  Cumberland  &  Ohio  Rallcoad  Company  in  the  constme- 
tlon  of  the  road,  and  this  was  on  that  part  of  the  road  north  of  Greensburg. 
This  expenditure  did  not  complete  that  portion  of  the  road,  but  it  was  complet- 
ed by  the  Louisville  &  Nashville  Railroad  Company  under  the  stipulation  in  a 
lease  to  it  of  its  road  by  the  Cumberland  &  Ohio  Railroad  Company,  but  at 
what  cost  does  not  appear.  In  respect  to  the  conditions  of  the  subscription 
for  stock  to  pay  which  these  bonds  were  voted,  the  facts  w^e  these :  In  1868 
at  an  election  in  Green  county  it  had  been  voted  to  subscribe  for  $800,000  of 
the  stock  of  the  Elizabethtown  &  Tennessee  Railroad  Company,  to  be  paid  for 
in  the  bonds  of  the  county.  Upon  making  a  record  of  this  election  the  county 
court  made  the  following  order :  "It  Is  now  therefore  ordered  that  the  cleric 
of  this  court,  for  and  on  behalf  of  the  county  of  Green,  make  said  subscription 
on  the  terras  specified  In  the  order  submitting  the  question  to  a  vote  as  afore- 
said." But  nothing  further  was  ever  done  In  regard  to  such  a  subscription 
either  by  the  county  or  the  Elizaliethtown  &  Tennessee  Railroad  Company. 
No  stock  was  issued  to  the  countj'  or  bonds  issued  to  the  railroad  company. 
Some  further  incidental  facts  will  be  hereafter  mentioned  in  the  opinion  in  the 
discussion  of  the  questions  involved  in  the  controversy.  The  bonds  In  suit  ex- 
cept the  niunbers  given  to  each  bond  and  the  amount  therein  specified,  were 
in  the  form  following: 

"United  States  of  America,  county  of  Green,  $500.00.  State  of  Kentucky. 
For  the  Cumberland  &  Ohio  Railroad. 

••Twenty  years  after  date,  the  county  of  Green,  in  the  state  of  Kentucky, 
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will  pay  to  the  holder  of  this  b<md  the  sum  of  five  hundred  dollars  with  in- 
terest thereon  at  the  rate  of  six  per  cent  per  annum,  payable  semi-annually 
upon  presentation  of  the  proper  coupons  hereto  attached,  for  the  principal 
and  interest  being  payable  at  the  bank  of  America,  in  the  city  of  New  York. 

"In  testimony  whereof,  the  Judge  of  said  county  of  Green  has  hereunto  set  his 
hand  and  affixed  the  seal  of  said  county,  on  the  first  day  of  April,  A.  D.  1871, 
and  caused  the  saiue  to  be  attested  by  the  county  clerk,  who  has  also  signed  the 
coupons  hereto  attached. 

••[Green  county  seal.]  T.  R.  Bamett,  Judge. 

"D.  T.  Towles,  Clerk." 

The  conclusion  of  law  by  the  court  below  was  'that  the  plaintiff  is  not  en- 
titled to  recover,  because  the  conditions  upon  which  the  subscription  for  the 
capital  stock  of  the  Cumberland  &  Ohio  Railroad  Company  was  made,  and  up- 
on which  the  bonds  sued  on  were  issued,  have  not  been  performed  or  cwn- 
plied  with." 

George  Du  Relle  and  E.  F.  Trabue,  for  plaintiff  in  error. 
Ernest  Macpherson,  for  defendant  in  error. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit  Judges. 

SEVERENS,  Circuit  Judge  (after  stating  the  facts  as  above). 
The  questions  to  be  decided  upon  the  facts  found,  the  substance  of 
which  has  been  stated,  and  the  proper  inferences  to  be  drawn  there- 
from, are  these:  First,  whether  it  should  be  held  that  the  county 
of  Green  had  been  exonerated  from  the  pa)mient  of  the  subscription 
for  the  capital  stock  of  the  Elizabethtown  &  Tennessee  Railroad  Com- 
pany; and,  second,  whether  these  bonds  are  invalid  in  the  hands  of 
the  plaintiff  by  reason  of  the  fact  that  only  $150,000  of  the  proceeds 
of  the  bonds  have  been  expended  in  the  construction  of  the  road  in 
Green  county,  or  by  reason  of  the  fact  that  the  same  has  not  been 
built  through  the  county.  These  questions  turn  largely  upon  the 
proper  interpretation  of  the  so-called  conditions  upon  which  the  coun- 
ty authorized  these  bonds  to  be  issued. 

Upon  our  conference  after  the  original  argument  in  this  court, 
we  were  in  doubt  upon  some  of  the  questions  presented  for  decision, 
and  certified  them  to  the  Supreme  Court  for  its  opinion.  One — the 
first  of  the  questions — as  that  court  thought,  involved  too  many  points. 
But  we  requested  that  if  that  question  should  be  deemed  too  broad, 
then  that  the  court  should  advise  us  whether,  "Assuming  the  facts  to 
be  as  found,  was  a  bona  fide  purchaser,  before  maturity  of  these  bonds 
and  coupons  for  value,  entitled  to  assume  in  his  purchase  that  Green 
county  had,  before  their  issuance,  been  fully  and  completely  exon- 
erated from  the  payment  of  the  capital  stock  subscribed  for  by  the 
county  court  of  said  county  for  and  in  behalf  of  said  county  to  the 
Elizabethtown  &  Tennessee  Railroad  Company?"  The  Supreme 
Court  answered  this  question  as  follows:  "Construing  the  second 
question  to  inquire  not  whether  there  is  conclusive  presumption,  but 
whether  on  the  facts  found  there  is  any  presumption  at  all  that  the 
county  had  been  exonerated  from  its  former  subscription  to  another 
railroad,  we  answer,  Yes.*'  Quinlan  v.  Green  County,  205  U.  S.  410, 
27  Sup.  Ct.  505,  51  L.  Ed.  860.  On  receiving  this  answer,  we  heard 
further  argument  upon  the  consequences  of  the  opinion  given  by  the 
Supreme  Court  as  well  as  upon  iJie  question  of  the  character  of  the 
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Other  so-called  conditions,  about  which  the  Supreme  Court  expressed 
no  opinion. 

We  agree  that  the  exoneration  of  Green  county  from  any  liability 
on  account  of  its  former  subscription  to  another  railroad  was  a  con- 
dition precedent  to  the  issuance  of  the  bonds,  and  that  without  the 
accomplishment  of  this  condition  the  plaintiff  cannot  recover.  We 
concede  this,  although  we  cannot  help  thinking  that  there  is  room  for 
the  belief  that  the  Legislature  of  Kentucky  intended  that  the  county 
judge  should  determine  when  and  whether  the  condition  had  been 
accomplished,  and  that  to  hold  otherwise  is  to  suppose  that  these 
bonds,  although  they  were  by  the  terms  of  the  statute  to  be  negotiable 
coupon  bonds,  would,  although  issued  and  put  upon  the  market,  yet 
be  clogged  with  doubt  of  their  validity,  a  doubt  which  even  now 
might  be  and  still  is  urged  against  them.  Such  bonds  would  not  be 
marketable,  and  their  purpose  would  be  utterly  defeated.  For  this 
reason  it  has  sometimes  been  held  that,  although  the  statute  does  not 
expressly  nominate  any  ojfficer  who  is  to  pass  upon  the  execution  of 
the  condition  precedent  to  the  issue  of  such  bonds,  yet  that,  in  view 
of  the  consequences,  an  implication  might  arise  that  the  Legislature 
intended  that  the  officer  of  the  municipality  in  whose  behalf  he  was 
acting,  and  who  was  charged  with  the  tustody  and  the  issuance  of 
the  bonds,  should,  before  delivering  them,  ascertain  and  determine 
whether  the  condition  had  been  complied  with.  Especially  would 
this  be  so  when  the  question  whether  there  had  been  a  compliance  is 
one  which  calls  for  the  exercise  of  judgment  upon  facts  with  which 
he  would  be  most  conversant.  It  is  true  that  in  most  of  these  cases, 
perhaps  in  all,  there  were  recitals  in  the  bonds  of  the  regularity  of 
the  anterior  proceedings  or  the  fulfillment  of  conditions  precedent; 
but  it  would  seem  that  for  other  reasons,  if  it  is  intended  by  the  stat- 
ute that  the  determination  of  the  fact  is  committed  to  the  official 
who  issues  the  bonds,  such  determination  ought  to  settle  the  fact.  If 
in  such  conditions  the  bonds  should  be  issued  without  such  determina- 
tion, the  question  would  be  open.  But  here  the  county  judge  acted 
advisedly.  In  the  order  that  the  bonds  be  issued,  he  recites  that  he 
was  sufficiently  advised — ^borrowing  an  expression  from  legal  proce- 
dure— to  denote  that  he  had  taken  notice  of  and  considered  the  question 
whether  the  conditions  existed  which  authorized  the  issuance  of  the 
bonds;  in  other  words,  that  he  had  exercised  the  function  devolved 
upon  him.  Granting,  what  must  be  regarded  as  settled  by  authori- 
ty, that  when  the  condition  consists  of  a  distinct  and  indubitable 
fact,  and  nothing  is  left  to  the  judgment  of  the  official  charged 
with  the  delivery  of  the  bonds,  his  delivery  of  them  without  the 
occurrence  of  the  condition  would  be  unauthorized  and  the  bonds 
be  void,  yet  it  would  seem  upon  principle,  that  if  the  question  whether 
the  condition  has  been  accomplished  is  one  of  doubt  and  uncertainty, 
and  it  is  apparent  that  the  officer  who  has  charge  of  the  issuance  of 
the  bonds  is  to  determine  the  fact  of  compliance  with  the  condition, 
his  determination  would  conclude  the  question,  and,  if  in  the  affirma- 
tive, bind  the  county.  This  is,  as  we  understand,  the  doctrine  on 
which  the  judgment  of  the  Supreme  Court  in  Provident  Trust  Co. 
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V.  Mercer  County;  170  U.  S.  593,  604,  18  Sup.  Ct.  788,  42  L.  Ed.  1156, 
was  finally  rested.  But  without  pursuing  that  subject  further,  we 
are  of  opinion  that,  upon  other  grounds,  the  question  whether  Green 
county  was  exonerated  from  the  obligations  of  the  former  vote  should 
be  determined  in  the  affirmative.  We  may  say  in  passing  that  there 
seems  to  be  grave  reasons  for  doubting  whether  Green  county  ever 
came  under  an  obligation  to  the  Elizabethtown  &  Tennessee  Railroad 
Company.  The  subscription  was  voted,  and  the  county  court  ordered 
its  clerk  to  subscribe  for  the  stock.  But  that  was  all.  The  clerk  did 
not  subscribe.  No  bonds  were  ever  issued,  and  no  stock  was  ever 
delivered  or  tendered  to  the  county.  In  Bates  County  v.  Winters, 
112  U.  S.  325,  6  Sup.  Ct.  157,  28  L.  Ed.  744,  Chief  Justice  Waite,  after 
referring  to  previous  cases,  summed  up  the  rule  as  follows : 

^Tbe  rule  may  be  stated  thus :  An  actual  manual  subscription  on  the  boc^s 
of  a  railroad  company  is  not  lndi[^)ensably  necessary  to  bind  a  municipality 
as  a  subscriber  to  the  capital  stodL  If  the  body  or  agency  having  authority 
to  make  such  a  subscription  passes  an  ordinance  or  resolution  to  the  effect 
that  it  does  thereby,  in  the  name  and  behalf  of  the  municipality,  subscribe 
a  specified  amount  of  stock,  and  presents  a  copy  of  that  resolution  to  the 
company  for  acceptance  as  a  subscription,  and  the  company  does,  in  fact,  ac- 
cept, and  notifies  the  municipality,  or  its  proper  agent,  to  tiiat  effect,  the  con- 
tract of  subscription  is  complete,  and  binds  the  parties  according  to  its  terms.'* 

This  is  a  careful  and  undoubtedly  correct  statement  of  the  law  upon 
the  subject.  See,  also,  Morawetz  on  Corp.  §§  61,  134;  Greene  v. 
Sigua  Iron  Co.,  88  Fed.  203,  31  C.  C.  A.  458.  The  county  judge 
might  well  have  thought  that  as  there  had  been  no  complete  subscrip- 
tion by  an  actual  subscription,  and  by  the  acceptance  and  notification 
of  the  railroad  company,  the  county  was  exonerated  from  its  vote  to 
authorize  the  proposed  subscription.  The  language  of  the  condition 
is  that  the  county  shall  be  "exonerated  from  the  payment  of  the  capi- 
tal stock  voted  by  said  county  and  authorized  to  be  subscribed  by 
said  Green  county  court  to  the  Elizabethtown  &  Tennessee  Railroad." 
This  does  not  import  that  a  completed  subscription  had  been  made,  but 
only  tliat  a  subscription  had  been  authorized  by  the  former  vote ;  and 
the  county  would  be  exonerated  if  the  subscription  which  it  had  au- 
thorized was  not  completed  so  as  to  bind  the  county.  These  bonds 
were  not  issued  until  four  years  after  the  vote  of  the  county  authoriz- 
ing the  subscription  for  stock  of  the  Elizabethtown  &  Tennessee  Rail- 
road Company  had  been  taken  and  recorded.  Meantime,  this  latter 
company  had  given  no  token  of  its  acceptance,  and  the  county  had 
taken  no  further  step  after  the  direction  of  the  county  court  to  its 
clerk  to  make  the  subscription  upon  the  terms  specified  in  the  order 
submitting  the  question  to  a  vote.  And  the  subscription  was  never 
completed.  What  more  complete  exoneration  from  its  former  vote 
could  the  county  of  Green  have?  But,  to  return  to  the  line  of  rea- 
soning which  we  were  intending  to  pursue,  we  are  advised  by  the 
answer  of  the  Supreme  Court  that  there  was,  upon  the  facts  found, 
a  presumption  in  favor  of  the  bonds  that  the  county  had  been  exon- 
erated from  the  vote  to  subscribe  to  the  other  railroad  stock;  not  a 
conclusive  presumption,  but  one  that  might  be  controverted.  But 
there  is  nothing  in  the  facts  found  which  controvert  it.    On  the  con- 
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trary,  the  facts  confirm  the  presumption.  A  long  time  has  elapsed 
since  the  vote  of  the  county  authorized  a  subscription  to  the  Eliza- 
bethtown  &  Tennessee  Railroad  Company's  stock,  several  times  the 
length  of  time  required  by  any  statute  of  limitations,  even  supposing 
there  had  been  a  complete  agreement  for  the  subscription — and  no 
step  had  been  taken.  If  it  be  said  that  the  condition  must  have  existed 
when  the  bonds  were  issued  in  order  to  make  them  valid,  and  that 
the  lapse  of  time  since  is  immaterial,  the  answer  is  that  though  in 
one  sense  this  is  true,  yet  in  another  sense  it  is  important,  for  the 
fact  that  nothing  had  since  been  done' by  either  party  upon  the  footing 
of  the  vote  is  pregnant  evidence  to  show  that,  when  these  bonds  were 
issued,  neither  the  county  nor  the  Elizabethtown  &  Tennessee  Rail- 
road Company  regarded  itself  as  under  any  contract  relations  w^ith 
the  other.  It  may  be  that  if  a  formal  release  was  necessary  there 
might  be  some  weight  in  the  suggestion  that  the  trial  court  has  found 
that  no  such  release  was  ever  given,  and  that  this  would  controvert 
the  presumption  that  the  county  had  been  exonerated.  But,  as  the 
Supreme  Court  said  in  its  opinion,  no  formal  release  was  necessary. 
'*It  [the  condition]  was  completely  fulfilled,  if  from  any  circumstance 
it  should  appear  that  the  county  had  been  eflfectively  relieved  from 
any  liability  on  account  of  the  vote  in  aid  of  the  Elizabethtown  Rail- 
road." 

We  come  then  to  the  question  whether  the  other  provisions  of  the 
vote  on  which  the  bonds  in  suit  were  issued,  namely,  "that  said  com- 
pany shall  locate  and  construct  said  railroad  through  said  count>'  of 
Green,  *  *  *  and  shall  expend  the  amount  so  subscribed  within 
the  limits  of  Green  county,"  were  conditions  precedent  to  the  issue 
of  the  bonds,  or  were  stipulations  imposed  upon  the  Cumberland  & 
Ohio  Railroad  Company  by  its  acceptance  of  the  subscription.  The 
acceptance  of  a  contract  or  an  obligation  which  also  in  terms  imposes 
obligations  upon  the  obligee,  and  whereupon  the  latter  seeks  and  ob- 
tains the  benefit  of  the  contract,  binds  the  latter  for  their  performance, 
although  he  may  not  have  expressly  undertaken  to  be  bound.  Bishop 
on  Contracts  (2d  Ed.)  §  203 ;  1  Parsons  on  Contracts  (9th  Ed.)  §  13, 
n.  1 ;    Storm  v.  U.  S.,  94  U.  S.  76,  24  L.  Ed.  42. 

The  question  whether  the  performance  of  a  stipulation  in  a  con- 
tract is  a  condition  precedent  to  the  performance  of  other  stipulations 
in  it  depends  upon  the  order  in  which  the  parties  intend  the  several 
stipulations  to  be  performed.  The  calling  of  a  provision  or  stipula- 
tion a  condition  is  not  conclusive,  and  if  from  the  contract  or  other 
circumstances  it  is  seen  that  it  was  not  the  intention  of  the  parties 
that  its  performance  should  be  a  condition  precedent  it  will  not  be 
held  to  be  such.  Stanley  v.  Colt,  5  Wall.  119,  18  L.  Ed.  502;  Union 
Stockyards  Co.  v.  Nashville  Packing  Co.,  140  Fed.  701,  704,  72  C. 
C.  A.  195 ;  Sohier  v.  Trinity  Church,  109  Mass.  1 ;  Greene  v.  O'Con- 
nor, 18  R.  I.  56,  25  Atl.  692,  19  L.  R.  A.  262;  Scovill  v.  McMahon. 
62  Conn.  378,  26  Atl.  479,  21  L.  R.  A.  58,  36  Am.  St.  Rep.  350; 
Hartung  v.  Witte,  59  Wis.  285,  18  N.  W.  175.  "Conditions  have  no 
idiom,"  said  Virgin,  Judge,  in  Bucksport,  etc.,  R.  Co.  v.  Brewer, 
67  Me.  295.     "WTiether  tfiey  are  precedent  or  subsequent  is  a  ques- 
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tion  purely  of  intent,  and  the  intention  must  be  determined  by  consid- 
ering not  only  the  words  of  the  particular  clause,  but  also  the  lan- 
guage of  the  whole  contract,  as  well  as  the  nature  of  the  act  required 
and  the  subject-matter  to  which  it  relates."  Conditions  are  not  favor- 
ed, and  a  provision  will  not  be  construed  as  such  unless  the  intention 
is  clear.  6  Am.  &  Eng.  Ency.  of  L.  502 ;  Clapham  v.  Moyle,  1  Lev. 
155 ;  Shep.  Touch.  122 ;  Huff  v.  Nickerson,  27  Me.  106.  **Where 
the  language  of  an  agreement  can  be  resolved  into  a  covenant,"  said 
Bell,  Judge,  in  Paschall  v.  Passmore,  15  Pa.  295,  307,  "the  judicial 
inclination  is  to  so  construe  it ;  and  hence  it  has  resulted  that  certain 
features  have  ever  been  held  essential  to  the  constitution  of  a  condi- 
tion. In  the  absence  of  any  of  these,  it  is  not  permitted  to  work  the 
destructive  effect  the  law  otherwise  attributes  to  it." 

The  question  we  are  now  considering  was  mentioned,  but  not  passed 
upon,  by  the  Supreme  Court,  because  it  was  not  included  in  our  re- 
quest for  its  opinion.  But  we  think  it  apparent,  for  many  reasons, 
that  the  performance  of  these  conditions,  so  called,  was  not  intended 
to  be  required  before  the  delivery  of  the  bonds.  The  subscription 
for  the  stock  of  a  railroad  company  by  a  municipality,  and  the  is- 
sue of  negotiable  bonds  in  payment  therefor  for  the  purpose  of  pro- 
viding means  to  assist  in  the  construction  of  a  railroad  within  its 
limits,  is  a  transaction  familiar  to  every  one.  It  is  not  a  transaction 
whereby  the  municipality  contracts  with  the  company  to  build  a  road, 
but  is  intended  to  provide  means  to  assist  the  company  in  building 
it,  in  consideration  of  acquiring  a  part  of  its  stock,  and  of  the  ex- 
pected advantages  of  the  road  to  the  community.  The  statute  of 
Kentucky  under  which  these  bonds  were  issued  indicates  very  clear- 
ly, as  we  think,  that  the  bonds  authorized  were  expected  to  be  ne- 
gotiated for  the  means  to  use  in  the  construction  of  the  road.  It  is 
provided  that  they  shall  be  payable  to  the  bearer,  that  they  shall  have 
interest  coupons  attached  payable  semiannually  in  the  city  of  New 
York,  and  that  the  bonds  shall  be  payable  at  a  designated  time  which 
may  be  as  long  as  30  years  after  their  date.  They  were  thus  required 
to  possess  the  attributes  of  commercial  paper  adapted  to  sale  in  pub- 
lic markets.  And  the  proposition  on  which  the  electors  of  Green 
county  voted  followed  in  all  particulars  the  provisions  of  the  statute. 
And  when  it  was  provided  that  the  company  "shall  expend  the  amount 
so  subscribed  within  Green  county,"  we  cannot  doubt  that  what  was 
meant  was  that  the  proceeds  of  those  bonds  should  be  so  used,  and 
not,  as  has  been  suggested,  that  the  company  should  have  expended 
some  other  money  equal  in  amount  to  the  bonds.  Such  a  construc- 
tion as  would  lead  to  the  result  suggested  would  leave  the  company 
without  the  ready  means  to  build  the  road  which  it  was  the  purpose 
ip  provide  for.  Moreover,  there  is  a  plain  distinction  made  in  the 
proposition  voted  in  the  very  terms  employed.  In  regard  to  the  re- 
quirements we  have  been  last  considering,  the  question  was  whether 
the  county  would  subscribe  for  the  stock  and  pay  for  it  in  county 
bonds,  upon  condition  that  the  company  should  construct  its  road  as 
mentioned,  but  where  the  proposition  comes  to  the  matter  of  the  ex- 
oneration from  the  vote  to  the  other  railroad,  that  was  expressly  made 
84  CCA. --35 
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a  condition  to  the  issuance  of  the  bonds  or  the  payment  of  any  part 
of  them.  The  failure  to  append  this  condition  to  the  preceding  pro- 
visions, and  the  introduction  of  the  positive  inhibition  here  employed, 
are  persuasive  evidence  that  a  distinction  was  contemplated  in  the 
vote.  To  bear  the  construction  that  the  former  were  intended  to  be 
conditions  precedent,  we  should  need  to  have  the  inhibition  located 
in  those  clauses  also.  The  abrupt  change  is  significant  of  a  diflFercnce 
in  purpose. 

Other  reasons  are  also  suggested  by  counsel ;  but  we  cannot  doubt 
that,  for  those  we  have  mentioned,  the  proper  construction  to  be  given 
to  tiie  proposition  submitted  to,  and  authorized  by,  the  electors  of 
Green  coimty  is  that  the  railroad  company  should,  upon  its  acceptance 
of  the  subscription,  and  the  delivery  of  the  stock  by  one,  and  of  the 
bonds  of  the  other,  come  under  an  obligation  to  comply  with  those 
terms  of  the  proposition  voted.  And  we  reach  this  conclusion  with- 
out regard  to  the  question  of  an  estoppel  arising  upon  the  fact  that 
the  coimty  accepted  the  stock,  and  has  continued  to  retain  it  If  the 
question  of  the  intention  were  in  doubt,  the  interpretation  given  by 
the  county  to  its  vote  by  paying  the  interest  would  be  persuasive  of 
its  understanding  at  the  time  of  the  transaction.  We  think  the  bonds 
were  lawfully  issued,  and  that  the  fact  that  the  company  has  not  per- 
formed the  stipulations  of  the  agreement  which  it  made  as  a  consid- 
eration for  the  bonds  does  not  invalidate  them,  when,  as  appears,  the 
delivery  of  the  bonds  was  final,  and  they  have  passed  into  the  hands 
of  other  parties  for  value,  as  it  was  the  evident  intention  of  the  stat- 
ute that  they  would  do.  We  need  not  inquire  whether  the  county 
could  have  made  a  partial  defense  against  these  bonds  upon  the  ground 
that  there  had  been  a  partial  failure  of  consideration  if  the  railroad 
company  had  held  them  and  were  now  bringing  suit  upcm  them. 
The  holder  of  negotiable  paper  is  entitled  to  tiit  benefit  of  the  pre- 
sumption prima  facie  that  he  or  some  previous  holder  whose  title  he  has 
acquired  is  a  purchaser  in  good  faith  and  for  value  before  maturit>',  in 
the  usual  course  of  business,  and  without  notice  of  any  circumstances 
impeaching  its  validity ;  and  that  he  is  the  owner  thereof,  if  it  is  pay- 
able to  bearer.  Daniel  on  Neg.  Inst.  §  812.  Nothing  is  here  shown  to 
contravene  these  presumptions.  Of  course  it  must  always  appear  that 
the  obligor  was  competent  in  law  to  incur  the  obligation,  and  had  in 
fact  attempted  to  incur  it.  We  do  not  understand  that  the  absence  of  a 
recital  in  municipal  bonds  that  the  conditions  to  their  issue  have  been 
complied  with  deprives  them  of  their  character  of  negotiable  instru- 
ments or  of  the  ordinary  presumptions  which  attend  such  instruments. 
Recitals  of  that  character  relate  to  the  regularity  of  the  proceedings 
precedent  to  their  issue,  and,  if  the  recitals  cover  the  necessary  facts, 
conclusively  establish  it.  But  when,  in  a  case  where  there  are  no  such 
recitals,  proof  is  made  that  the  proceedings  were  in  fact  regular,  the 
bonds  are  entitled  to  the  same  presumptions  in  their  subsequent  nego- 
tiation as  if  they  had  contained  such  recitals. 

It  is  suggested  that  the  finding  of  the  court  "that  the  plaintiff  is  a 
citizen  of  the  state  of  New  York,  and  was  so  when  this  action  was  in- 
stituted on  the  28th  day  of  March,  1899,  and  that  the  plaintiff  was 
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the  bona  fide  holder  for  value  of  the  bonds  and  coupons  sued  on,  and 
fully  entitled  to  sue  the  defendant  thereon  in  this  court,"  was  in- 
tended only  to  say  that  the  citizenship  of  the  plaintiff  was  such  as  to 
entitle  him  to  sue  in  the  federal  court.  But  this  court,  in  its  question 
to  the  Supreme  Court,  construed  this  finding  to  be  also  a  finding  that 
the  plaintiff  was  a  bona  fide  holder  for  value,  and  the  Supreme  Court 
certainly  so  construed  it  as  is  shown  in  the  statement  of  facts,  and, 
we  have  no  doubt,  correctly.  That  part  of  the  finding  of  facts  had 
no  relevancy  to  the  question  of  jurisdiction.  If  she  was  a  citizen  of 
New  York,  and  was  the  holder  of  the  bonds,  she  was  entitled  to  sue. 
The  question  of  whether  she  was  a  bona  fide  holder  for  value  was  a 
question  upon  the  merits  of  the  case.  The  phrase  which  the  court 
below  employed  was  one  peculiar  to  the  law  of  negotiable  instruments, 
and  ought  to  be  construed  in  the  sense  in  which  it  is  there  employed. 
But  it  really  is  not  material.  If,  as  we  hold,  the  bonds  were  lawfully 
issued,  the  presumptions  of  law  would  clothe  the  plaintiff,  if  she  was 
the  holder,  with  the  character  of  a  bona  fide  holder  for  value. 

The  judgment  of  the  Circuit  Court  must  be  reversed,  with  direc- 
tions to  enter  a  judgment  in  favor  of  the  plaintiff  for  the  amount  of 
the  bonds  and  coupons,  with  interest  on  the  coupons  from  the  time  they 
severally  fell  due,  and  interest  on  the  principal  of  the  bonds  from  the 
date  when  the  latest  coupons  thereon  severally  fell  due. 

LURTON,  Circuit  Judge  (dissenting).  I  must  in  this  case,  and  con- 
trary to  the  usual  practice  of  this  court,  express  openly  the  grounds  for 
my  dissent  to  the  conclusions  reached  in  this  case. 

The  county  has  not  obtained  a  road  constructed  by  the  company  to 
whose  stock  it  proposed  to  subscribe.  Its  money  has  been  thrown 
away.  This  suit  involves  its  probable  liability  upon  an  issue  of  bonds 
aggregating  $250,000.  This  series  of  bonds  with  interest  already  past 
due,  aggregate  three-fourths  of  a  million.  For  this  the  county  will  ob- 
tain noSiing.  To  prevent  just  such  a  possible  result  the  Legislature 
provided  that  subscriptions  by  counties  might  be  voted  conditionally. 
The  conditions  which  the  county  demanded  were  intended  to  absolutely 
secure  the  building  of  the  road.  By  subtilty  of  construction,  upon 
which  I  express  no  opinion,  two  of  these  conditions  are  said  now  to 
be  only  covenants,  and,  therefore,  worthless  against  an  insolvent  and 
nonexistent  railway  company.  For  at  least  30  years  the  county  has 
denied  its  liability,  and  refused  payment  of  interest.  When  this  de- 
nial had  been  so  long  acquiesced  in  that  the  bonds  were  purchaseable 
for  little  more  than  the  value  of  wall  paper,  as  stated  at  the  bar,  they 
are  acquired  by  speculators,  who  now  urge  that,  during  all  this  long, 
long  period  of  repudiation,  the  defense  of  the  county  has  been  growing 
we5cer  and  weaker,  and  that  time,  which  usually  only  fortifies  a  de- 
fensive position,  has  all  this  time  been  making  bonds  valid  which  were 
invalid  when  issued.  I  will  not  willingly  aid  in  the  destruction  of 
the  settled  principles  which  tend  to  the  security  of  commercial  paper. 
Neither  will  I  agree  to  strain  a  finding  of  facts  to  hold  a  county  upon 
obligations  which,  in  my  judgment,  were  never  binding  either  in  the 
foriun  of  law  or  conscience. 
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The  principal  grounds  upon  which  I  find  myself  unable  to  agree 
with  the  court  are  these: 

1.  The  opinion  and  conclusion  conflicts  with  the  settled  views  of  the 
Supreme  Court  in  respect  to  the  most  important  groimd  upon  which 
it  rests.  Assuming  that  the  mere  fact  of  issuing  these  bonds  by  the 
county  judge  was  a  determination  that  the  conditions  had  been  com- 
plied with  which  authorized  their  issuance,  that  determination  only 
raised  a  presumption  in  favor  of  one  who  should  take  the  bonds  before 

"maturity,  for  value,  and  without  actual  notice  of  the  real  facts  of  the 
case  at  the  date  of  issuance.  This  is  so  because  the  bonds  were  with- 
out recital.  This  much  was  the  plain  ruling  of  the  Supreme  Court  in 
Buchanan  v.  Litchfield,  102  U.  S.  278,  26  L.  Ed.  138,  and  Citizens' 
Savings  Ass'n  v.  Perry  County,  156  U.  S.  692,  15  Sup.  Ct.  547,  39 
L.  Ed.  585.  In  this  very  case  we  certified  the  question  as  to  the  pre- 
sumption upon  which  a  purchaser  before  maturity  for  value  might  act 
in  purchasing  bonds  without  recital.  Referring  to  the  tendency  of 
some  of  the  earlier  cases  to  deny  to  bonds  in  the  hands  of  innocent 
holders  any  other  defense  than  want  of  power,  the  court  said  that 
tendency  had  been  "arrested'*  by  the  cases  I  have  cited  above,  which 
cases  it  is  said  held  "that  the  mere  facts  of  subscription  to  stock  and 
issue  of  bonds  containing  no  recitals  left  it  open  to  the  obligor  to  show 
that  a  condition  precedent  had  not  been  fulfilled."  "But,"  added  the 
court,  "these  cases  in  no  way  conflict  with  the  view  expressed  by  Mr. 
Justice  Story  in  Pendleton  County  v.  Amy,  13  Wall.  297,  20  L.  Ed. 
579,  and  by  Mr.  Justice  Bradley  in  Coloma  v.  Eaves,  92  U.  S.  484, 
23  L.  Ed.  579,  that  a  presumption  arises  from  the  mere  fact  of  sub- 
scription and  issue,  though  not  a  conclusive  one."  "Independent  of 
authority  such  a  presumption  exists,  and  is  but  an  instance  of  the 
broader  presumption  that  officers  charged  with  the  performance  of  a 
public  duty  perform  it  correctly."  My  Brethren  do  not,  as  I  read  the 
opinion  of  the  court,  accept  this  as  an  applicable  rule  of  law  or  an  au- 
thoritative decision  in  this  case.  It  is,  in  conclusion  of  an  argument  in 
favor  of  the  conclusiveness  of  facts,  determined  by  the  county  judge, 
refusing  the  delivery  of  the  bonds  here  in  question,  said: 

**Hls  delivery  of  them  without  the  occurrence  of  the  conditions  would  be  un- 
authorized and  the  l)onds  be  void,  yet  it  would  seem  upon  principle  that  if  the 
question  whether  the  conditions  had  been  accomplished  is  one  of  doubt  and 
uncertainty,  and  it  is  apparent  that  the  officers  who  had  charge  of  the  issu- 
ance of  the  bonds  are  to  determine  the  fact  of  compliance  with  the  condition, 
bis  determination  would  conclude  the  question,  and,  if  in  the  affirmative,  bind 
the  county." 

It  is  evident  that  the  error  of  the  court  in  the  matter  I  have  referred 
to  is,  after  all,  the  real  ground  of  the  conclusion  reached  and  its  judg- 
ment colored  by  the  view  before  expressed. 

2.  The  conclusion  is  next  placed  upon  the  theory  that  no  subscrip- 
tion had  ever  been  made  to  the  capital  stock  of  the  Elizabethtown  & 
Tennessee  Railroad  Company,  although  one  was  authorized.  It  is 
stated  in  the  opinion  that,  although  the  subscription  was  voted,  and 
the  county  court  ordered  its  clerk  to  subscribe  for  the  stock,  "the  clerk 
did  not  so  subscribe."  It  is  also  said  that,  when  the  bonds  here  in- 
volved were  issued,  the  said  Elizabethtown  &  Tennessee  Railroad  Com- 
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pany  had  given  no  token  of  its  acceptance,  and  the  county  had  taken 
no  further  step  after  the  direction  of  the  county  court  to  its  clerk  to 
make  the  subscription  upon  the  terms  specified.  Both  in  this  court 
and  in  the  Supreme  Court  this  case  has  proceeded  upon  the  theory  that 
a  subscription  had  been  made  as  authorized.  The  condition  precedent 
presupposes  a  subscription  had  been  made  from  which  the  county  was 
to  be  released.  The  defense  has  been  that  it  was  invalid,  because  the 
authority  had  been  delegated  to  the  clerk,  and  that  the  case  of  Mercer, 
etc.,  V.  Navigation  Co.,  8  Bush  (Ky.)  300,  was  an  express  authority 
supporting  the  county  judge's  assumption  that  a  subscription  so  made 
was  void  as  a  delegation  of  power  which  could  not  be  delegated.  The 
subsequent  case  of  Green  County  v.  Shortell,  116  Ky.  108,  75  S.  W. 
251,  was  an  action  upon  some  of  the  same  series  of  bonds  here  in  is- 
sue, and  the  Kentucky  court  there,  assuming  that  the  subscription 
had  been  made,  distinguished  the  former  case  upon  the  ground  that 
in  the  former  case  the  clerk  or  commissioner  had  a  discretion  to  ex- 
ercise, while  in  the  case  before  it  he  had  none,  the  tenns  and  condi- 
tions being  settled  already.  There  is  no  finding  that  no  subscription 
had  ever,  in  fact,  been  made  by  the  clerk  as  directed.  The  presump- 
tion that  the  clerk,  as  a  public  official,  correctly  discharged  his  duty 
ought  to  stand  as  well  when  the  presumption  operates  in  favor  of  the 
county  as  it  does  when  its  effect  is  detrimental.  The  only  finding  of 
fact  which  bears  upon  the  question  is  the  seventeenth.  That  reads  as 
follows : 

"That  no  formal  or  express  exoneration  of  said  county  from  the  payment  of 
said  last-named  subscription  was  ever  made  or  attempted,  but  nothing  further 
has.  up  to  this  date,  ever  been  done,  in  respect  to  it,  and  neither  bonds  by  the 
county  nor  stocit  by  the  said  last-named  railroad  company  have  ever  been  is- 
sued or  delivered  in  execution  of  said  orders  or  under  the  terms  of  said  sub- 
scription." 

This  finding  plainly  assumes  that  there  had  been  a  subscription,  not  a 
mere  authority  to  subscribe.  What  is  said  as  to  nothing  further  hav- 
ing been  done  evidently  refers  to  acts  subsequent  to  the  subscription. 
But  it  is  not  important  that  no  formal  subscription  was  made  by  the 
clerk.  He  was  commanded  to  do  a  purely  administrative  act,  and  he 
could  have  been  coerced  to  do  it  by  writ  of  mandamus.  The  liability 
of  the  county  upon  the  vote  and  the  order  of  the  county  court  was  the 
gist  of  the  matter,  and  fastened  a  liability  upon  the  county  from  which 
it  required  exoneration  as  a  condition  precedent  to  another  liability. 

3.  I  disagree  as  to  the  effect  of  the  lapse  of  time  since  these  bonds 
were  issued  upon  their  validity.  I  cannot  agree  that  the  liability  to 
this  plaintiff  rested  upon  any  better  foundation  when  he  started  this 
suit  in  1899  than  if  he  had  sued  at  date  of  the  earliest  maturing  cou- 
pon. The  authority  to  make  a  subscription  at  all  depended  upon  the 
performance  of  the  antecedent  condition  of  exoneration  from  liability 
on  account  of  the  former  subscription  to  a  different  company.  Yet 
within  13  months  after  the  order  of  the  court,  directing  a  subscription 
by  its  clerk  to  the  Elizabethtown  &  Tennessee  Railroad  Company,  we 
find  the  county  judge  making  the  subscription  here  involved.  If  the 
condition  precedent  had  not  been  performed  then,  the  act  was  without 
authority.    In  payment  of  this  subscription  he  issued  the  bonds  in  suit 
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in  batches,  beginning  in  January,  1872,  and  completing  the  issue  in 
April  of  the  same  year.  The  bonds  bear  date  of  April  1,  1871.  Now, 
neither  at  the  date  of  the  subscription,  June,  1869,  nor  at  the  date  of 
the  bonds,  April,  1871,  nor  at  the  date  of  their  issuance  between  Janu- 
ary and  April,  1872,  had  there  been  any  compliance  with  the  condi- 
tion in  respect  of  exoneration  from  the  prior  liability  by  the  execution 
of  any  release,  exoneration,  or  through  the  judgment  of  any  court 
The  only  finding  of  fact  in  respect  of  this  condition  is  the  seventeenth 
finding  of  fact  set  out  above.  That  there  had  been  "no  formal  or  ex- 
press exoneration**  is  expressly  found.  Then  upon  what  facts  are  we 
to  predicate  an  exoneration  ?  None  are  found  except  the  vague  state- 
ment that  "nothing  further  up  to  this  date  [has]  ever  been  done  in 
respect  to  it,  and  neither  bonds  by  the  county  nor  stock  by  the  last- 
named  railroad  company  has  ever  been  issued  or  delivered  in  execu- 
tion of  said  orders  or  under  the  terms  of  said  subscription."  The  plain 
meaning  is  that  neither  the  county  nor  the  railroad  company  took  any 
further  step  in  pursuance  of  the  subscription.  Why?  Many  reasons 
may  be  conjectured.  After  years  of  effort  to  obtain  subscriptions 
enough  to  carry  out  the  project,  the  promoters  may  have  becwne  dis- 
heartened, and  finding  themselves  unable  to  comply  with  the  conditions 
made  no  issue  of  shares  and  no  demand  of  payment  of  this  subscrip- 
tion. But  if  the  lapse  of  time  without  demand  for  payment  or  tender 
of  stock  at  the  date  of  the  issuance  of  these  bonds  was  not  such  as  to 
raise  a  legal  presumption  of  abandonment  or  release,  the  bonds  when 
issued  were  illegal  as  having  been  issued  before  there  had  been  any 
release  or  exoneration,  formal  or  informal,  express  or  implied.  If 
then  illegal,  when  dki  they  become  good?  If  the  county  could  not 
have  defended  itself  when  the  bonds  were  issued  against  its  liability 
upon  the  Elizabethtown  &  Tennessee  Railroad  subscription,  would 
there  have  been  any  pretense  that  this  condition  precedent  had  been 
complied  with?  Twenty  years  went  by  after  the  Elizabethtown  & 
Tennessee  Railroad  subscription  was  made  before  this  suit  was  brought. 
How  does  it  happen  that  from  mere  lapse  of  time  a  defense,  good 
when  these  bonds  were  unlawfully  issued  and  put  upon  the  market, 
has  become  ineffectual  and  the  bonds  valid,  although  the  applicable 
evidence  then  and  now  is  identical?  I  have  g^ven  attention  to  what  is 
said  upon  this  subject  by  Mr.  Justice  Moody,  who,  referring  to  the  de- 
termination of  the  county  judge  when  he  issued  these  bonds  that  this 
condition  of  exoneration  had  been  complied  with,  said  that  "the  fact 
that  for  38  years  no  one  has  made  any  claim  against  the  county,  on 
account  of  its  supposed  liability  to  subscribe  to  die  stock  of  the  Eliza- 
bethtown &  Tennessee  Railroad,  shows  conclusively  that  he  was  right.'* 
But  I  am  unable  to  regard  this  as  an  authoritative  point  of  the  opinion. 
The  single  question  which  was  answered  related  only  to  whether  "on 
the  facts  found"  there  was  "any  presumption"  at  all  that  the  county 
had  been  exonerated.  This  was  answered  in  the  affirmative.  It  is  evi- 
dent that  the  court  did  not  mean  that  a  rebuttable  presumption  of  ex- 
oneration had  become  conclusive  by  lapse  of  time  after  the  fact  of  is- 
suance. The  effect  of  the  fact  that  the  railroad  company  had  done 
nothing  must,  in  reason,  be  limited  to  the  date  of  the  issue  of  the 
bonds.    If  the  inquiry  is,  indeed,  whether  at  this  date,  38  years  after 
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the  subscription,  the  county  can  now  be  regarded  as  relieved  from  lia- 
bility, 1  should  say  "Yes."  The  lapse  of  time  without  an  action 
brought  to  enforce  liability  would,  undoubtedly,  raise  a  presumption 
of  a  release  or  abandonment.  Indeed,  the  positive  statutory  limitation 
of  actions  would  justify  a  holding  that  there  was  no  longer  an  existing 
liability  on  account  of  that  subscription.  But,  if  the  subsequent  lapse 
of  time  is  to  be  given  effect,  then  I  insist  that  the  conduct  of  the  plain- 
tiflf  and  his  predecessors  in  title,  as  well  as  tliat  of  the  county,  must  be 
taken  into  account.  These  bonds  were  dated  April,  1871.  They  ma- 
tured in  1891.  This  suit  was  brought  in  1899.  The  coupons  which 
matured  in  1878  and  for  each  year  subsequent  are  sued  upon.  Thus 
for  more  than  21  years  the  county  has  refused  to  pay  interest,  and  for 
all  that  time  this  plaintiff  and  those  from  whom  he  took  the  bonds 
have  acquiesced  in  the  attitude  of  the  county.  Has  time  been  steadily 
strengthening  the  claim  of  the  holder  and  destroying  the  defense  of 
the  county? 

4.  The  question  certified  assumed  that  the  plaintiflf  took  these  bonds 
before  maturity.  But  the  only  finding  in  respect  to  the  status  of  the 
plaintiff  is  the  first,  in  these  words: 

**The  court  finds  that  the  plaintiff  Is  a  citizen  of  the  state  of  New  York,  and 
was  so  when  this  action  was  Instituted  on  the  28th  day  of  March,  1899,  and 
that  the  plaintiff  was  then  the  hona  fide  holder  for  value  of  the  honds  and  cou- 
pons sued  cm,  and  fully  entitled  to  sue  the  defendant  thereon  in  this  court" 

That  finding,  I  think,  should  be  interpreted  as  applying  to  the  plea 
to  the  jurisdiction.  That  plea  was,  by  agreement,  submitted  with  the 
other  defenses.  It  pleaded  that  the  defendant  was  not  the  bona  fide 
owner  of  these  bonds  when  this  suit  was  brought,  March  28,  1899, 
but  that  the  same  bonds  and  coupons  had  before  been  in  suit  in  the 
same  court,  and  the  suit  abated  because  the  then  plaintiff,  Herman  H. 
Heaton,  was  a  fictitious  plaintiff;  the  real  owners  being  citizens  of 
Kentucky,  and  that  Quinlan  had  acquired  the  bonds  thereafter  only  for 
the  purpose  of  giving  jurisdiction  to  the  circuit  court,  the  beneficial 
plaintiffs  being  citizens  of  Kentucky.  Issue  was  taken  upon  this  plea 
as  to  whether  the  plaintiff  was  the  real  owner  or  only  a  fictitious  plain- 
tiff. The  very  terms  of  the  finding  indicate  that  the  finding  was  a  re- 
sponse to  this  plea  to  the  jurisdiction.  But  if  the  finding  be  construed 
as  both  a  finding  in  respect  to  the  issue  upon  jurisdiction  and  as  to 
the  status  of  the  plaintiff  as  the  holder  of  negotiable  paper,  it  will  be 
most  unjust  to  infer  from  that  finding  that  the  plaintiff  acquired  these 
bonds  before  maturity,  as  implied  by  the  second  interrogatory,  or  with- 
out notice  of  the  defenses  of  the  county.  This  finding  is  "that  on 
March  28,  1899,"  plaintiff  was  the  bona  fide  holder  for  value  of  the 
bonds  and  coupons  sued  upon.  That  date  is  the  date  of  the  bringing 
of  this  suit,  and  the  finding  was  enough  to  support  his  claim  of  right 
to  sue  in  a  United  States  court,  there  being  diversity  of  citizenship. 

5.  But  if  the  judgment  of  the  Circuit  Court,  holding  that  the  condi- 
tions precedent  had  not  been  complied  with  and  that  the  bonds  were 
invalid,  is  to  be  reversed,  I  think  common  justice  requires  that  there 
should  be  no  judgment  upon  these  findings  against  the  county, 
but  a  new  trial  awarded.  The  findings  of  fact  do  not  cover  all  of  the 
issues,  and  upon  those  to  which  they  are  a  response  are  not  definite  or 
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full  enougli  to  justify  a  judgment  in  favor  of  the  plaintiff.  If  it  is  of 
any  moment  whether  the  plaintiff  is  constructively  chargeable  with 
knowledge  of  the  situation  when  these  bonds  were  issued,  then  it  is  im- 
portant to  know  whether  he  took  these  bonds  before  maturity,  or,  if 
not,  whether  he  has  acquired  the  title  of  one  who  did.  That  he  was 
on  March  28,  1899,  the  bona  fide  holder  for  value  is  too  indefinite  to 
justify  a  judgment  for  him.  The  same  is  true  in  respect  to  the  de- 
fense of  the  statute  of  limitations.  There  is  no  finding  upon  this,  and 
it  is  not  permissible  to  piece  out  defective  findings.  An  examination 
of  the  pleadings  will  show  that  a  large  proportion  of  the  coupons  in 
suit  matured  prior  to  1884.  Obviously  the  defense  of  the  statute  of 
limitation  was  a  good  defense  to  all  such  coupons,  unless  the  plaintiff 
can  in  some  way  show  that  it  ought  not  to  apply  to  him.  But  there  is 
no  finding  as  to  this  defense.  Why  shall  the  county  be  cut  off  from  the 
benefit  of  this  defense  by  refusing  to  award  a  new  trial  and  the  direc- 
tion of  a  judgment  upon  the  bonds  and  coupons  in  suit. 

When  a  jury  has  been  waived,  and  a  judgment  rendered  upon  a 
special  finding  of  facts,  this  court,  if  it  find  that  the  judgment  was 
erroneous,  has  the  power  to  direct  such  judgment  to  be  entered  as  the 
special  findings  require,  instead  of  awarding  a  new  trial.  Fort  Scott 
V.  Hickman,  112  U.  S.  150,  6  Sup.  Ct.  56,  28  L.  Ed.  636.  But  if  the 
findings  are  doubtful,  obscure,  or  defective,  it  is  within  the  power  of 
the  court  and  its  high  duty,  whenever  justice  seems  to  require  such 
action,  to  reverse  and  remand  for  a  new  trial.  Graham  v.  Bayne,  18 
How.  60,  15  L.  Ed.  265;  Flanders  v.  Tweed,  9  Wall.  425,  19  L.  Ed. 
678,  680;  St.  Louis  v.  Western  Union  Telegraph  Co.,  148  U.  S.  92, 
104,  13  Sup.  Ct.  485,  37  L.  Ed.  380;  Ward  v.  Cochran,  150  U.  S.  597, 
608,  14  Sup.  Ct.  230,  37  L.  Ed.  1195.  No  judgment  ought  to  be  ren- 
dered when  the  findings  are  silent  as  to  a  fact  which  is  essential  to  a 
judgment.  An  imperfect  finding  like  an  imperfect  special  verdict 
cannot  be  pieced  out.  The  burden  is  upon  him  who  asks  a  judgment 
to  produce  a  finding  of  everv  fact  necessary  to  support  it.  Hodges  v. 
Easton,  106  U.  S.  408,  1  Siip.  Ct.  307,  27  L.  Ed.  169.  In  Ward  v. 
Cochran,  cited  above,  there  was  a  special  verdict  in  an  action  of  eject- 
ment reversed  and  a  new  trial  awarded,  because  there  was  no  finding 
that  the  defendant's  possession  was  adverse  and  exclusive,  although 
there  was  a  finding  that  the  defendant  and  his  grantors  had  entered 
into  possession  of  the  land  in  controversy  under  a  claim  of  ownership, 
and  that  he  remained  in  the  open,  continued,  notorious,  and  adverse 
possession  thereof  for  the  period  of  16  years.  Without  comment  we 
adopted  this  course  in  Anderson  v.  Messinger,  146  Fed.  179,  77  C.  C. 
A.  179,  7  L.  R.  A.  (N.  S.)  1094.  In  Barber  v.  Coit,  118  Fed.  272,  55 
C.  C.  A.  145,  we  remanded  an  appeal  for  further  evidence,  upon  our 
own  motion,  "because  great  injustice  might  be  done  if  the  case  is  to 
be  decided  upon  the  present  record." 

When  the  findings  of  fact  do  not  support  a  judgment  against  the 
plaintiflF,  there  can  be  no  judgment  for  the  defendant,  upon  a  writ  of 
error  sued  out  by  the  plaintiff,  where  there  is  an  issue  made  by  the  de- 
fendant, material  in  character,  upon  which  there  is  no  finding  of  fact. 
Exchange  Nat  Bank  v.  Third  Nat.  Bank,  112  U.  S.  276,  293,  5  Sup. 
Ct.  141,  28  L.  Ed.  722.    When  the  trial  court  makes  no  finding  upon 
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an  issue  made  by  the  pleadings,  because  it  was  deemed  unimportant,  a 
court  of  review  will  remand  for  a  finding  upon  the  facts  bearing  upon 
that  issue,  if  found  to  be  material  to  a  judgment,  although  all  of  the  ev- 
idence relating  to  the  question  is  in  the  record.  In  City  of  Abilene  v. 
Cornell  University,  118  Fed.  379,  382,  55  C.  C.  A.  205,  the  Circuit 
Court  of  Appeals  for  the  Eighth  Circuit  said  of  such  a  situation : 

"We  might  possibly  look  into  the  rejected  record  and  depositions,  and  deter- 
mine the  issue  arising  on  the  plea,  but,  by  so  doing,  we  would  be  trying  on 
appeal  an  Issue  that  was  not  tried  below." 

Where  an  omission  to  make  a  specific  finding  of  fact  is  due  to  the 
fact  that  the  circuit  court  made  a  ruling  upon  a  matter  of  law  which 
rendered  such  a  finding  unimportant,  it  is  the  duty  of  the  court  that 
justice  may  be  done,  to  reverse  and  remand,  under  section  701,  Rev. 
St.,  for  such  further  proceedings  to  be  had  in  the  inferior  court  as 
justice  may  require.  Little  Miami  Railroad  Co.  v.  United  States,  108 
U.  S.  277,  280,  2  Sup.  Ct.  627,  27  L.  Ed.  724. 


(157  Fed.  49.) 
i    BOARD  OF  CX)M'RS  OF  CRAWFORD  COUNTY,  OHIO,  v.  STRAWN. 

(Circuit  Ck)urt  of  Appeals,  Sixth  Circuit    November  20,  1907.) 

No.  1,675. 

1.  Trusts— Unlawful  Deposit  of  Money  by  County  Officer— Tracing  of 

Fund. 

Under  the  statutes  of  Ohio  a  county  treasurer  has  no  authority  to  de- 
posit taxes  collected  as  a  general  deposit  in  a  banic,  and  the  banlt  can 
acquire  no  title  to  money  so  deposited  as  against  the  county,  nor  can  an 
estoppel  arise  from  any  act  of  its  officers  which  will  prevent  its  recovery 
of  such  money  from  a  receiver  of  the  bank  when  it  can  be  identihed  or 
traced  into  other  property  where  it  has  been  mixed  with  funds  of  the 
hank, 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  47,  Trusts,  $  526.] 

2.  Same— Mingling  of  Funds  by  Trustee— Payments  from  Common  Fund. 

The  rule  that,  where  a  banic  has  mingled  trust  moijey  with  its  own 
funds,  money  paid  out  from  such  fund  for  its  own  purposes  will  be  pre- 
sumed to  have  been  paid  from  its  own  money,  and  not  from  the  trust 
fund,  is  qualified  by  the  further  rule  that,  if  the  mingled  fund  is  reduced 
at  any  time  below  the  amount  of  the  trust  fund,  the  latter  must  be  regard- 
ed as  dissipated,  except  as  to  such  balance,  and  sums  subsequently  added 
from  other  sources  cannot  be  treated  as  a  part  of  the  trust  fund. 

[Ed.  Note. — For  cases  in  point,  see  Ont.  Dig.  vol.  47,  Trusts,  §§  520- 
525.] 

3.  Same— Right  to  Recover  Trust  Fund— Necessity  of  Tracing. 

The  mere  misapplication  of  a  trust  fund  does  not  create  a  general  lien 
on  the  tort-feasor's  estate,  but,  to  entitle  the  owner  to  recover  such  fund 
from  a  receiver  of  the  trustee,  it  must  be  traced  either  in  its  original 
form  or  into  specific  property  which  passed  to  the  receiver. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  47,  Trusts,  $  553.] 

4.  Same— Suit  Against  Receiver— Unlawful  Deposit  of  Public  Money. 

The  cashier  of  a  national  bank  in  Ohio,  at  the  time  it  went  into  the 
hands  of  a  receiver  in  insolvency,  was  a  deputy  county  treasurer,  and  had 
for  some  time  previously  been  collecting  taxes  at  the  bank,  which  were 
deposited  in  the  bank  to  the  credit  of  the  treasurer,  and  mingled  with 
the  bank's  funda    Neither  of  such  ofllcers  had  any  power  under  the  law 
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to  make  sach  deposits  nor  to  part  with  title  to  the  money.  Of  the  funds 
of  the  banlc  with  which  such  taxes  were  mingled,  a  certain  amount,  less 
than  the  trust  funds,  remained  on  hand  at  all  times,  and  there  was  a 
still  larger  amount  in  the  fund  when  the  receiver  was  appointed,  field, 
that  the  county  was  entitled  to  recover  from  the  receiver,  as  a  part  of 
the  trust  fund,  so  much  of  the  cash  taken  possession  of  by  the  receive 
as  equaled  the  lowest  cash  balance  remaining  in  the  bank  at  any  time 
while  the  taxes  were  being  collected,  together  with  the  collections  subse- 
quently made,  but  that  it  could  not  recover  the  proceeds  of  commercial 
paper  acquired  by  the  bank  during  such  time  and  collected  by  the  receiver, 
without  establishing  by  proof  that  the  tax  money,  or  the  fund  in  which  it 
was  mingled,  in  fact  went  into  such  paper. 
[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  47,  Trusts,  §  553.] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  North- 
em  District  of  Ohio. 
For  opinion  below,  see  149  Fed.  229. 

C.  H.  Henkel  and  A.  M.  Snyder,  for  appellant 
W.  J.  Geer  and  W.  M.  Duncan,  for  appellee. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Qrcuit  Judges. 

LURTON,  Circuit  Judge.  The  object  of  this  bill  is  to  collect  from 
the  receiver  of  the  Gallon  National  Bank  the  sum  of  $48,289.17 ;  that 
sum  being  public  taxes  collected  by  the  cashier  of  the  bank  while  act- 
ing as  a  regularly  appointed  deputy  of  the  county  treasurer,  and  which 
sum  stood  as  a  general  deposit  to  the  credit  of  the  county  treasurer  on 
the  bodes  of  the  bank  when  closed  by  the  Comptroller  and  placed  in  the 
hands  of  a  receiver.  The  funds  of  the  bank  are  wholly  insufficient  to 
pay  creditors  in  full,  and  the  object  of  this  bill  is  to  have  this  claim 
declared  a  prior  lien  upon  the  assets  in  the  receiver's  hands,  or,  if  not 
a  lien  and  charge  upon  the  entire  assets,  to  follow  the  fund  in  so  far  as 
it  can  be  traced.  The  ordinary  relation  of  debtor  and  creditor  did  not 
exist  between  the  bank  and  the  county  treasurer,  because  a  count}' 
treasurer  in  Ohio  is  positively  forbidden,  except  under  circumstances 
which  did  not  exist  in  this  instance,  to  make  a  general  deposit  in  any 
bank  of  taxes  collected.  Bates'  Ann.  St.  Ohio,  §§  6,841  and  1,136.(1) 
to  (9). '  But  the  authority  of  the  county  treasurer  to  appoint  Blythe,  the 
cashier  of  the  bank,  a  deputy  collector  is  not  doubted.  The  statute  law 
of  Ohio,  however,  requires  the  county  treasurer  to  keep  his  office  in 
rooms  provided  at  the  county  seat,  and  that  all  public  money  in  his 
possession  shall  there  be  kept.  It  was,  therefore,  the  plain  duty  of 
Blythe  when  he  collected  taxes  to  pay  the  same  forthwith  to  his  prin- 
cipal, and  of  the  latter  to  keep  the  taxes  so  collected  in  his  office. 
Blythe  had,  therefore,  no  authority  to  deposit  the  funds  as  a  general 
deposit  with  the  Gallon  Bank,  and  the  latter  was  bound  to  know  that  it 
could  not  receive  and  mingle  this  fund  with  its  general  moneys.  Mer- 
chants' Nat.  Bank  v.  School  District  No.  8,  94  Fed.  706,  36  C.  C.  A. 
432.  Under  the  settled  doctrine,  the  bank  acquired  no  title  to  the 
public  fund,  and  the  public  can  recover  the  same,  so  far  as  it  can  be 
identified  or  traced  into  property  which  has  come  into  the  receiver's 
possession.  That  the  county  treasurer  and  the  county  commissioners 
had  knowledge  of  this  deposit,  and  that  it  was  in  pursuance  of  a  course 
of  business  pursued  for  several  years  in  succession  without  objection. 
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does  not  operate  as  an  estoppel ;  for  there  being  originally  no  author- 
ity to  violate  the  positive  provisions  of  the  statute  in  either  or  all  of 
these  dficials,  no  consent  or  acquiescence  on  their  part  will  cure  the 
title  of  the  bank.  The  tax  money,  as  it  came  into  the  bank's  posses- 
sion, was  mingled  with  the  bank's  own  funds  and  checks  or  other  lia- 
bilities paid  out  of  the  general  mass  from  day  to  day  in  the  general 
course  of  business.  The  entire  amount  of  the  claim  here  asserted  is 
for  deposits  made  on  account  of  taxes  collected  which  fell  due  in  1903. 
The  first  item  in  the  credit  account  is  dated  October  8,  1903,  and  the 
last  February  2,  1904.  When  the  bank  closed  on  February  16,  1904, 
there  was  to  the  credit  of  the  county  treasurer  $48,289.17.  But  the 
money  of  the  bank,  which  was  turned  over  to  the  receiver,  was  only 
$20,277.01.  The  mere  fact  that  this  tax  fund,  which,  for  short,  we 
shall  call  the  "trust  fund"  had  been  blended  with  the  moneys  of  the 
bank  does  not  fasten  a  lien  upon  the  balance  which  the  bank  had  on 
hand  when  its  doors  were  closed.  If  trust  moneys  be  wrongfully  in- 
vested in  bonds,  or  stocks  or  realty,  or  promissory  notes  or  bills,  and 
the  particular  property  into  which  the  trust  fund  has  been  changed  can 
be  ascertained,  the  owner  may  take  the  property  and  ratify  the  in- 
vestment. Or,  if  the  trust  funds,  along  with  the  property  of  the  trus- 
tee or  bailee,  be  invested  in  an  ascertained  property,  equity  will  follow 
the  trust  fund,  not  by  taking  the  entire  property,  for  that  would  be  un- 
just, but  by  fastening  a  charge  jjjpon  the  property  to  the  extent  of  the 
trust  fund  therein  discovered.  The  blending  of  the  trust  money  with 
the  money  of  the  trustee  was  suffered  at  one  time  to  defeat  the  owner's 
title  and  compel  him  to  stand  as  a  mere  unsecured  creditor.  This  was 
upon  the  idea  that  money  was  not  earmarked,  and,  therefore,  could 
not  be  recovered  in  specie.  But  the  later  cases  have  met  this  difficulty 
in  the  case  of  blended  moneys  in  a  bank  account,  from  which  there 
have  been  drawings  from  time  to  time,  by  the  fiction  that  the  sums  thus 
drawn  out  were  from  the  moneys  which  the  tort-feasor  had  a  right 
to  expend  in  his  own  business,  and  that  the  balance  which  remained 
included  the  trust  fund  which  he  had  no  right  to  use.  It  was  upon  this 
fiction  that  Knochball  v.  Hallett,  13  Ch.  Div.  696,  726,  et  seq.,  was 
decided.  That  case  was  approved  in  National  Bank  v.  Insurance  Com- 
pany, 104  U.  S.  54,  26  L.  Ed.  693,  and  has  been  followed  in  many 
subsequent  cases  when  the  trust  fund  has  consisted  of  moneys  on 
deposit.  Smith  v.  Mottley,  150  Fed.  266.*  But  as  this  is  a  mere  pre- 
sumption it  will  not  stand  against  evidence.  It  is,  therefore,  a  part 
of  the  rule  applicable  to  following  misappropriated  moneys  into  a  bank 
account  that,  if  at  any  time  during  currency  of  the  mingled  account 
the  drawings  out  had  left  a  balance  less  than  the  trust  money,  the  trust 
money  must  be  regarded  as  dissipated  except  as  to  this  balance,  the 
sums  subsequently  added  to  the  account  from  other  sources  not  being 
attributed  to  the  trust  fund.  See  the  cases  cited  above  and  the  follow- 
ing: Beard  v.  Independent  District,  88  Fed.  375,  31  C.  C.  A.  662; 
Boone  County  Bank  v.  Latimer  (C.  C.)  67  Fed.  27;  and  Spokane 
County  V.  Bank,  68  Fed.  979,  16  C.  C.  A.  81.  This  side  of  the  rule 
is  peculiarly  sound  when  it  is  sought  to  obtain  an  advantage  in  the 
distribution  of  the  assets  of  an  insolvent  national  bank.  So  long  as  the 
claim  to  advantage  is  bottomed  upon  the  fact  that  the  receiver  has  re- 

1  80  C.  a  A.  1&4. 


Digitized  by 


Google 


556  84  C.  C.  A.  REPORTS. 

ceived  money  or  property  into  which  the  money  of  the  claimant  is 
shown  to  have  gone  the  equity  is  a  strong  one,  and,  to  the  extent  that 
the  assets  which  have  come  into  the  hands  of  the  receiver  are  shown 
to  have  been  augmented  by  the  receipt  of  the  trust  fund  or  its  actual 
proceeds,  other  creditors  should  not  complain  if  that  is  returned  to 
which  neither  the  bank  nor  its  receiver  had  any  just  title. 

The  equitable  principles  applicable  to  the  facts  of  this  case  must  op- 
erate to  deny  any  general  charge  upon  either  the  money  or  other  as- 
sets of  the  bank  in  possession  of  the  receiver,  and  deny  complainants 
relief  in  respect  of  the  moneys  in  the  vaults  of  the  bank  when  it 
closed,  except  in  so  far  as  the  county  has  shown,  aided  by  the  pre- 
sumption as  to  the  money  used  in  drawings  from  the  general  fund 
with  which  the  trust  fund  was  blended,  that  its  money  has  come  into 
the  possession  of  the  receiver.  Now,  the  books  of  the  bank  show  that 
on  February  1,  1904,  the  moneys  in  the  vaults  of  the  bank  had  been 
reduced  to  $11,652.25.  Between  that  date  and  February  15,  1904, 
there  was  deposited  only  $45.36  on  account  of  taxes  collected.  But 
the  moneys  deposited  by  other  customers,  over  and  above  daily  dis- 
bursements, increased  the  cash  balance  on  hand  to  $20,275.01 — the 
amount  on  hand  when  the  bank  was  closed  February  15th.  It  is,  there- 
fore, demonstrated  that  every  dollar  of  this  trust  fund  had  been  actu- 
ally paid  out  and  dissipated  by  February  1st  except  this  balance  of 
$11,652.25,  plus  $45.26  of  taxes  deposited  later.  Only  to  the  extent 
of  this  sum  of  $11,697.61  has  the  complainant  identified  the  money 
which  came  into  the  receiver's  hands  as  part  of  the  trust  fund,  and 
only  to  that  extent  was  there  an  actual  augmentation  of  the  moneys 
which  came  to  the  possession  of  the  receiver.  The  decree  below  lim- 
ited the  complainant  to  the  recovery  of  this  identified  money  so  far  as 
this  part  of  the  case  goes,  and  to  that  much  of  the  decree  we  agree. 

But  the  complainant  assigns  as  error  that  the  court  did  not  extend 
this  rule  to  the  balances  to  the  credit  of  the  Galion  Bank  in  banks  with 
which  it  kept  a  deposit  account.  The  balances  to  the  credit  of  the 
Galion  Bank  in  these  banks  which  have  been  received  by  the  receiver 
aggregate  something  over  $6,000.  The  balances  with  these  several 
banks  was  shifting  from  day  to  day  during  the  currency  of  the  tax  de- 
posit account.  The  credits  given  to  the  Gallon  Bank  are  shown  to 
have  sometimes  come  from  collections,  sometimes  from  proceeds  of 
rediscounts,  and  sometimes  from  moneys  sent  from  the  vaults  of  the 
Galion  Bank  to  these  reserve  or  corresponding  banks.  On  the  other 
hand,  the  account  was  drawn  against  when  exchange  was  sold  and  for 
other  purposes.  The  trust  fund  is  not  traced  into  any  of  the  redis- 
counts or  collections,  which  in  part  made  up  the  credits  in  these 
banks.  That  the  moneys  remitted  were  not  out  of  the  trust  fund  is 
to  be  presumed;  for  the  presumption  upon  which  equity  acts  in  re- 
spect of  the  character  of  the  funds  drawn  out  of  the  mingled  mass  of 
money  in  the  bank's  vaults  is  that  the  bank  drew  out  only  its  money, 
leaving  in  its  vaults  the  money  which  it  was  obligated  to  retain  and 
not  use  for  any  private  purpose.  The  court  below  was  right  in  holding 
that  no  part  of  the  money  deposited  with  the  corresponding  banks  and 
which  has  come  to  the  receiver's  possession  has  been  identified. 

The  third  and  last  question  arises  upon  an  error  assigned  by  the  ap- 
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peal  of  the  receiver.  The  facts  necessary  to  be  stated  are  these :  Be- 
tween the  opening  of  this  tax  deposit  account  and  the  closing  of  the 
bank  on  February  15,  1904,  the  transactions  of  the  bank  aggregated 
about  $8,000,000.  During  that  period,  commercial  paper  aggregating 
about  $142,000  was  acquired  by  the  bank,  which  has  come  to  the 
hands  of  the  receiver.  The  amount  collected  by  the  receiver  from  this 
paper  is  $11,588.71.  This  being  the  residue  after  deducting  amounts 
paid  to  redeem  part  of  this  paper  held  as  collateral  by  reserve  banks. 
The  court  below  held  that  this  paper  was  acquired  by  the  application 
of  the  general  funds  of  the  bank  with  which  the  tax  fund  had  been 
blended,  and  that  the  county  was  entitled  to  a  general  lien  upon  the 
proceeds  of  this  paper  already  collected,  and  to  such  additional  sums 
as  the  receiver  should  later  collect,  until  the  entire  tax  money  should 
have  been  repaid.  Thus  the  court  below  declared  a  general  lien  upon 
all  of  the  assets  of  the  bank  acquired  between  October  8th,  and  Febru- 
ary 15th.  This  paper  consists  of,  perhaps,  100  distinct  bills  and  notes, 
and  each  seems  to  have  been  a  separate  transaction.  The  fund  col- 
lected comes  from  the  payment  of  a  few  of  these  bills  and  notes.  Upon 
the  great  mass  of  this  paper  nothing  has  been  collected,  and  little  more 
is  likely  to  be.  The  assumption  that  all  of  these  bills  and  notes  were 
bought  and  paid  for  by  the  actual  application  of  the  money  in  the 
vaults  of  the  bank  with  which  the  trust  fund  money  has  been  mingled, 
or  for  loans  made  out  of  that  fund,  is  not  borne  out  by  the  evidence. 
Some  of  the  transactions  did  not  involve  the  actual  payment  of  any 
money  out  of  the  funds  of  the  bank,  inasmuch  as  the  proceeds  would 
be  passed  to  the  credit  of  the  party  procuring  the  discount.  In  some 
cases  the  credit  thus  obtained  was  possibly  drawn  upon  afterwards. 
The  bank  officers  were  unable  to  point  out  a  single  piece  of  this  com- 
mercial paper  in  the  receiver's  possession  as  having  been  acquired  by 
the  actual  use  of  the  blended  money  of  the  bank  and  the  county.  The 
most  that  can  be  made  out  of  the  facts  in  respect  to  the  consideration 
for  this  mass  of  commercial  paper  is  that  some  of  it  was  doubtless  so 
paid  for,  while  other  paper  represents  mere  book  credits  and  did  not 
lessen  the  cash  of  the  bank  a  dollar.  Some  of  this  paper,  as  shown  by 
the  date  of  its  execution,  was  acquired  after  the  cash  in  the  bank  had 
been  reduced  to  its  lowest  point  on  February  1,  1904.  Paper  taken 
after  that  date  was  therefore  acquired,  if  its  acquisition  involved  the 
paying  out  of  money,  with  the  money  of  the  general  depositors  with 
which  the  county  fund  had  not  been  blended.  The  residue  of  the 
bank's  funds  on  February  1,  1907,  was  $11,652.25,  and  we  here  affirm 
the  decree  of  the  court  below  which  returned  that  residue  to  the  county, 
as  its  identified  money.  It  would  be  a  gross  inconsistency  to  say  that 
this  residuum  not  only  remained  in  the  vaults  of  the  bank  and  passed 
to  the  receiver's  possession,  but  that  it  had  been  traced  also  into  com- 
mercial paper  thereafter  acquired.  Either  no  part  of  the  money  in  the 
hands  of  the  receiver  is  the  money  of  the  county,  or  no  part  of  the 
county's  money  went  into  such  paper  after  February  1st.  Now,  of 
this  mass  of  $142,008.20  worth  of  paper,  which  is  shown  to  have  been 
acquired  during  the  currency  of  this  tax  deposit  account,  more  than 
$60,000  appears  to  have  been  acquired  after  February  1st,  and  more 
than  one-half  of  the  total  collections  made  by  the  receiver  come  from 
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that  paper.  But  if  this  logic  is  unsatisfactory,  and  we  are  to  infer  that 
the  whole  of  this  residuum  of  February  1,  1904,  did  go  into  this  pa- 
per bought  after  that  date,  then,  as  that  sum  has  been  returned  "as 
money,"  complainants  will  have  reclaimed  every  dollar  which,  on  this 
presumption,  went  into  paper  acquired  after  that  date,  and  has  no 
cause  to  complain.  Without  going  more  into  detail,  it  is  enough  to 
say  that  the  evidence  does  not  satisfy  us  that  all  or  any  large  part  of 
this  mass  of  paper  was  acquired  by  the  use  of  the  moneys  of  the  bank 
with  which  this  trust  fund  had  been  mingled,  and  certainly  there  is 
no  evidence  pointing  to  an  investment  of  the  mingled  fund  in  any  spe- 
cific bill  or  note,  so  that  we  might  determine  the  extent  to  which  the 
assets  which  the  receiver  holds  have  been  augmented  by  the  receipt  of 
any  bill  or  note  in  part  acquired  by  the  trust  fimd.  But  aside  from 
this  view  of  the  evidence,  the  claim  to  a  general  charge  upon  any  and 
all  property  acquired  by  the  bank,  through  the  use  of  ffie  general  funds 
of  the  bank  with  whidi  this  trust  fund  had  been  blended,  is  not  sup- 
ported by  the  weight  of  authority,  nor  do  the  cases  decided  by  this 
court  go  so  far.  That  the  misuse  of  this  trust  fund  has  gone  to  swell, 
in  one  form  or  another,  the  general  assets  of  the  bank  is  not  enough  to 
charge  the  whole  with  a  lien,  will  not  be  seriously  contested.  The 
cases  which  deny  such  a  contention  are  numerous.  To  impress  a  trust 
upon  the  property  of  a  tort-feasor  who  has  used  the  trust  fund  in  his 
private  affairs,  it  must  be  traced  in  its  original  shape  or  substituted 
form.  City  Bank  v.  Blackmore,  75  Fed.  771,  21  C.  C.  A.  514,  In  re 
Taft,  133  Fed.  511,  514,  66  C.  C.  A.  385,  Erie  Ry.  v.  Dial,  140  Fed. 
689,  691,  72  C.  C.  A.  183,  Smith  v.  Mottley,  150  Fed.  266,  80  C.  C.  A. 
154,  and  Smith  v.  Township  of  Au  Gres,  150  Fed.  257,  80  C.  C.  A. 
145,  are  cases  decided  by  this  court,  which  recognize  that  the  mere 
misapplication  of  a  trust  fund  does  not  create  a  general  lien  upon  the 
tort-feasor's  estate.  In  other  courts,  the  question  has  been  presented 
more  squarely  for  a  decision,  and  supports  the  rule  that  an  identifica- 
tion of  the  fund  itself,  or  a  tracing  into  some  specific  property,  is  es- 
sential to  reach  the  property  of  a  wrongdoer,  either  in  the  hands  of  an 
assignee,  trustee,  receiver,  or  under  a  lien  fastened  by  a  creditor.  Pe- 
ters V.  Bain,  133  U.  S.  670,  693,  10  Sup.  Ct.  354,  33  L.  Ed.  696 ;  Board 
of  Fire  &  Water  Commissioners  v.  Wilkinson,  119  Mich.  655,  78  N.  W. 
893,  44  L.  R.  A.  493;  In  re  Mulligan  .(D.  C.>  116  Fed.  715;  Gianella 
v.  Momsen,  90  Wis.  476,  63  N.  W.  1018;  LitUe  v.  Chadwick,  161 
Mass.  109,  110,  23  N.  E.  1005,  7  L.  R.  A.  570.  Taylor  v.  Plumer,  3 
M.  &  S.  562,  is  a  case  which  has  been  questioned  only  as  to  the  diffi- 
culty there  referred  to  arguendo  of  following  money  mingled  with  the 
agent's  own  money.  Camiany's  Appeal,  166  Pa.  622,  31  Atl.  334; 
Cavin  v.  Gleason,  105  N.  Y.  257,  11  N.  E.  504;  Arbuckle  v.  Kirkpat- 
rick,  98  Tenn.  221,  229,  39  S.  W.  3,  36  L.  R.  A.  285,  60  Am.  St  Rep. 
854 ;  Spokane  County  v.  Clark  (C.  C.)  61  Fed.  538,  affirmed  by  the 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit,  68  Fed.  979,  991,  992, 
16  C.  C.  A.  81;  Beard  v.  Independent  District,  88  Fed.  375,  31  C.  C. 
A.  562;  Richardson  v.  New  Orleans  Debenture  Redemption  Co.,  102 
Fed.  780,  42  C.  C.  A.  619,  52  L.  R.  A.  67 ;  Spokane  County  v.  First 
Nat.  Bank,  68  Fed.  979,  982,  991,  992,  16  C.  C.  A.  81 ;  Multnomah 
County  V.  Oregon  Nat.  Bank  (C.  C.)  61  Fed.  912 ;   Commercial  NaU 
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Bank  v.  Armstrong  (C.  C.)  39  Fed.  684,  692 ;   and  Frelinghuysen  v. 
Nugent  (C.  C.)  36  Fed.  229. 

Peters  v.  Bain,  133  U.  S.  671,  678,  693,  10  Sup.  Ct.  354,  33  L.  Ed. 
696,  is  a  very  close  authority  upon  the  facts  of  this  case.  There  the 
moneys  of  a  national  bank  had  been  obtained  and  used  in  breach  of 
trust  by  a  firm  of  private  bankers.  Both  failed ;  the  firm  after  a  gen- 
eral assignment.  The  receiver  of  the  national  bank  sought  to  impress 
with  a  trust  the  entire  property  of  the  firm  in  the  hands  of  its  assignee. 
It  was  shown  that  the  bank's  money  had  been  used  exclusively  in  the 
purchase  of  certain  prop)erty.  It  was  sought,  also,  to  impress  a  lien 
upon  other  property  which  had  been  "paid  for  by  the  firm  out  of  the 
general  mass  of  moneys  in  their  possession,  and  which  may  or  may 
not  have  been  made  up  in  part  of  what  had  been  wrongfully  taken  from 
the  bank."  Waite,  C.  J.,  heard  the  case  on  circuit,  and,  as  to  this  class 
of  property,  said ; 

*There  the  purchases  were  made  with  moneys  that  cannot  be  Identified  as 
belonging  to  the  bank.  The  payments  were  all,  so  far  as  now  appears,  from 
the  general  fund  then  in  the  possession  and  under  the  control  of  the  firm. 
Some  of  the  money  of  the  bank  may  have  gone  Into  this  fund,  but  it  was  not 
distinguishable  from  the  rest  The  mixture  of  the  money  of  the  bank  with 
the  money  of  the  firm  did  not  make  the  bank  the  owner  of  the  whole.  All 
the  bank  could,  in  any  event,  claim  would  be  the  right  to  draw  out  of  the 
general  mass  of  money,  so  long  as  it  remained  money,  an  amount  equal  to  that 
which  had  been  wrongfully  taken  from  its  own  possession  and  put  there. 
Purchases  made  and  paid  for  out  of  the  general  mass  cannot  be  claimed  by 
the  bank,  unless  it  is  shown  that  its  own  moneys  then  in  the  fund  were  ap- 
propriated for  that  purpose.  Nothing  of  the  kind  has  been  attempted  here, 
and  it  has  not  even  been  shown  that,  when  the  property  in  this  class  was  pur- 
chased, the  firm  had  in  its  possession  any  of  the  moneys  of  the  bank  which 
could  be  reclaimed  in  specie.  To  give  a  cestui  que  trust  the  benefit  of  pur- 
chases by  his  trustees,  it  must  be  satisfactorily  shown  that  they  were  actual- 
ly made  with  the  trust  funds." 

The  opinion  of  the  Supreme  Court  was  by  Fuller,  Chief  Justice, 
who  affirmed  the  Circuit  Court,  and  overruled  the  claim  of  a  general 
charge,  saying  that  "purchases  made  and  paid  for  out  of  the  general 
mass  cannot  be  claimed  by  the  bank,  unless  it  is  shown  that  its  own 
moneys  then  in  the  fund  were  appropriated  for  that  purpose."  The 
contention  that  the  cases  of  Smith  v.  Mottley  and  Smith  v.  Au  Gres. 
decided  by  this  court,  sustain  the  decree  below  in  givinj^  a  general 
lien  upon  all  the  bills  and  notes  acquired  by  the  bank  during  its  cus- 
tody of  the  tax  deposit,  is  a  misapprehension.  Smith  v.  Mottley  was 
this :  Miss  Smith  owed  a  sum  of  money  to  Miss  Wintersmith.  When 
the  note  fell  due  she  paid  into  Mottley's  bank  the  amount  of  the  note, 
the  bank  claiming  authority  to  collect  the  same,  and  that  it  would 
obtain  the  note  and  deliver  it  to  her.  Within  10  days  the  bank  failed. 
The  money  so  paid  into  the  bank  was  placed  upon  the  books  of  the 
bank  to  the  credit  of  the  payee.  When  Miss  Wintersmith  learned  of 
the  transaction,  she  repudiated  the  authority  of  the  bank  to  collect 
her  debt  from  Miss  Smith.  The  latter  filed  her  petition  in  the  bank- 
rupt court,  and  asked  that  her  claim  against  Mottley's  bank  be  paid 
in  preference.  From  the  time  the  bank  wrongfully  received  Miss 
Smith's  money  until  the  time  its  doors  were  closed  its  general  cash 
balance  was  never  below  the  amount  of  Miss  Smith's  claim,  and  a 


Digitized  by 


Google 


560  84  C.  C.  A.  REPORTS. 

sum  of  money  in  excess  of  her  claim  passed  to  the  bankrupt's  trustee. 
The  court  held  that  upon  these  facts  the  fund  in  the  trustee's  hands 
had  been  auffmented  to  the  full  amount  of  this  trust  fund.  Thus,  nei- 
ther the  facts  of  the  case  nor  the  conclusion  of  the  court  justify  the 
contention  now  made.  The  opinion  cites  and  reaffirms  earlier  opin- 
ions by  this  court,  including  City  Bank  v.  Blackmore,  75  Fed.  771, 
773,  21  C.  C.  A.  51  J,  and  In  re  Dial,  140  Fed.  689,  691,  72  C.  C.  A. 
183 ;  in  both  of  which  cases  we  had  to  deal  with  the  question  of  the 
extent  of  a  reclamation  when  it  was  sought  to  follow  the  propert)* 
of  the  owner  into  the  hands  of  a  receiver  or  bankrupt  trustee.  In 
the  Blackmore  Case,  it  was  sought  to  fasten  a  general  charge  upon 
the  assets  in  the  hands  of  a  national  bank  receiver,  because  there  had 
been  an  unauthorized  use  of  the  claimant's  property  or  funds  by  the 
bank.  Touching  the  necessity  of  either  identifying  the  owner's  prop- 
erty in  the  hands  of  the  receiver  or  showing  that  the  assets  which  had 
come  into  his  hands  had  been  definitely  augmented  by  property  into 
which  it  had  gone,  this  court,  speaking  by  Judge  Taft,  said: 

**It  may  not  be  necessary  to  show  earmarks  upon  the  proceeds  of  the  thing 
parted  with  to  justify  such  a  remedy;  but  it  must  at  least  appear  that  die 
funds  In  the  hands  of  the  receiver  were  increased  or  benefited  by  the  proceeds, 
and  the  recovery  Is  Ihnited  to  the  extent  of  this  increase  or  benefit.  In  every 
case  relied  upon  by  counsel  for  appellant,  recovery,  if  decreed,  was  based  on 
the  fact  that  the  property  in  the  hands  of  the  assignee  or  receiver  of  the  per- 
son or  bank  against  whom  the  claim  of  fraud,  right  to  rescind,  and  priority 
of  distribution  was  made,  included  in  its  mass  either  the  very  thing  parted 
^'Ith  or  its  proceeds.  Railroad  Company  v.  Johnston,  iSS  U.  S.  573,  10  Sup. 
tyt.  390,  33  L.  Ed.  G83 ;  Armstrong  v.  Bank,  148  U.  S.  50,  13  Sup.  Ct  533.  37 
Jii.  Ed.  3(>3 :  Cragie  v.  Hadley,  99  N.  Y.  131,  1  N.  E.  537,  52  Am.  Rep.  9.  The 
f xact  question  is  discussed  with  satisfactory  fullness  in  Bank  v.  Latimer. 
<0.  C.)  67  Fed.  27;  and  the  necessity  for  the  presence  of  the  proceeds  of  the 
Tery  thing  obtained  by  fraud  in  the  mass  of  assets  to  be  distributed  is  clear- 
ly pointed  out." 

The  opinion  in  Re  Dial  was  announced  by  the  same  member  of 
fhe  court  who  wrote  the  opinion  in  Smith  v.  Mottley,  as  well  as  the 
Opinion  in  the  Au  Gres  Case,  to  which  we  shall  refer  later.  That 
was  a  case  where  certain  rubber,  to  which  the  bankrupt  had  no  title, 
had  been  wrongfully  used  and  made  up  into  tires.  Bankruptcy  en- 
sued. The  owner  of  the  rubber,  by  petition,  asserted  his  right  to  the 
rubber  and  to  follow  it  into  the  tires  into  which  it  had  gone.  It  ap- 
peared that  this  rubber  had  been  worked  into  tires,  and  that  rubber 
of  the  bankrupt  had  been  worked  into  other  tires,  and  the  tires  made 
from  both  had  been  so  intermingled  that  those  made  from  the  peti- 
tioner's rubber  could  not  be  distinguished  from  those  made  from  the 
bankrupt's  rubber.  In  this  condition  some  of  these  tires  came  into 
the  possession  of  the  bankrupt's  trustee.  We  held  that,  under  such 
circumstances,  the  petitioner  was  entitled  to  enforce  a  charge  against 
the  tires  which  had  passed  to  the  trustee,  to  the  extent  that  the  as- 
sets had  been  augmented  by  the  rubber  of  the  petitioner,  and  ordered 
an  account.  Upon  the  necessity  of  tracing  the  trust  fund  into  the 
trustee's  possession,  we  said: 

**We  recognize  that  the  rule  only  permits  the  fallowing  of  the  converted 
property  into  assets  which  can  be  traced  as  proceeds,  and  that  the  li«i  does 
not  attach  to  assets  in  which  neither  the  thing  nor  its  value  can  be  fOond." 
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In  the  Au  Gres  Case  it  was  shown  that  a  township  treasurer  h^d 
used  the  public  funds  in  his  hands  in  buying  additional  merchandise, 
and  adding  the  same  to  his  stock  as  a  gener^  merchant.  He  became 
bankrupt,  and  this  stock  of  merchandise  thus  augmented  went  into 
the  possession  of  the  trustee.  The  particular  items  which  had  been 
paid  for  and  added  to  the  general  stock  were  not  ascertainable,  but 
tliis  court  held  that  the  misappropriated  trust  fund,  having  been  traced 
into  the  general  stock,  constituted  a  prior  lien  and  charge  upon  the 
stock  as  a  unit.  This  case  proceeds  upon  the  theory  that  a  stock  of 
merchandise  constitutes  a  subject  which  is  capable  of  being  sold  or 
mortgaged  as  an  entirety,  and  in  the  latter  case  the  mortgage  is  not 
invalid  if  it  provides  for  a  continuance  of  the  business,  merchandise 
added  from  time  to  time  to  take  the  place  of  that  sold  passing  under 
the  mortgage.  It  is  quite  distinguishable  from  the  case  at  bar,  where 
it  is  sought  to  fasten  a  trust  fund  upon  hundreds  of  distinct  pieces  of 
commercial  paper  made  by  many  different  persons  and  acquired  at 
different  times,  because  it  is  probable  that  some  of  such  bills  or  notes 
were  acquired  with  the  general  funds  of  the  bank  with  which  had 
been  mingled  some  part  of .  complainants'  tax  deposits.  See  text  6 
Cyc.  1041,  "Future  Interests,"  and  cases  cited  in  notes  following. 

Complainants  have  not  shown  that  any  single  piece  of  that  mass  of 
bills  and  notes  was  acquired  with  the  blended  moneys  of  the  bank  and 
of  the  tax  fund,  still  less  are  they  able  to  show  that  the  assets  in  the 
receiver's  hands  have  been  actually  augmented  by  a  dollar  collected 
from  paper  so  paid  for  by  the  mingled  fund. 

The  decree  must  be  modified  as  to  this,  and  affirmed  as  to  all  other 
matters.    Costs  of  this  court  will  be  divided. 


(157  Fed.  67.) 

In  re  NEFF. 

(Circuit  (3ourt  of  Appeals,  Sixth  Circuit.    November  20,  1907.) 

Nos.  1.671,  1,672,  1,673. 

1.  Pbaudsi,  Statute  oi^-Gontractb  Within  Statute— Obal  Accewance  or 

Written  Offeb. 

A  promissory  note  by  which  the  makers  promised  to  pay  a  stated  sum 
to  the  payee  on  a  future  date  on  surrender  of  certain  sliares  of  stock  of 
a  corporation,  accepted  by  the  payee,  is  a  written  contract  to  take  and 
pay  for  such  shares^  and  Is  not  within  the  statute  of  frauds. 

2.  Bankbuptot— Pbovabub  Debts— Debts  Owino  at  Time  of  Bankbuptot. 

That  a  claim  arises  as  a  consequence  of  bankruptcy  is  sufficient  to  ren- 
der it  provable  as  a  fixed  liability  absolutely  owing  at  the  date  of  the 
filing  of  the  petition,  within  the  meaning  of  Bankr.  Act  1898^  S  63a  (1),  c. 
541,  30  Stat  562  [U.  S.  COmp.  St.  1901,  p.  3447]. 

3.  Sake— Bankbuptot  as  Anticipatobt  Bbeaoh  of  Exboutobt  Ck>NTBAOT. 

Bankruptcy  is  such  an  anticipatory  breach  of  a  contract  to  take  and 
pay  for  stock  of  a  corporation  at  a  stated  price  and  time,  which  time  was 
subsequent  to  the  bankruptcy,  that  a  claim  for  damages  for  the  breach  is 
a  provable  debt 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  Ohio. 
84  C.C.A.— 36 
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The  following  is  the  opinion  of  the  District  Court  by  Thompson, 
District  Judge: 

These  petitioiui  present  the  same  questioos,  and  wUl  be  considered  together. 

The  petitioners,  as  creditors,  proved  claims  against  the  bankrupt,  which 
were  allowed  but  afterwards  were  expunged  i^nm  the  ground  that  they  were 
not  provable.  Th^  w&e  expunged  upon  the  petitions  of  the  trustee,  which 
were  submitted  to  the  referee  upon  an  agreed  statement  of  facts  whidi  reads 
as  follows: 

'*We  agree  that  the  makers  of  the  promissory  note  or  contract  filed  as  the 
basis  of  this  claim  were  promoters  of  the  Avery  Caldwell  Co. — ^that  in  order 
to  induce  the  claimant  to  purchase  or  subscribe  for  shares  of  stock,  in 
said  company  they  agreed  to  execute  and  deliver  to  claimant  the  note  or  eon- 
tract  filed — that  claimant  paid  the  full  sum  of  $— and  received  therefor 

the shares  of  stock  filed  with  his  claim  and  the  said  note  or  contract- 
that  at  and  before  the  filing  of  the  petition  in  bankruptcy  the Co.  waa 

insolvent" 

The  following  are  copies  of  the  promissory  notes  or  contracts: 

"$2500.00  Bellalre,  Ohio,  April  14th,  1906. 

"April  15th,  1908,  after  date,  I,  we  or  either  of  us  promise  to  pay  to  the 
ordw  of  Allen  Chaney  Twenty-five  Hundred  Dollars  at  The  Office  of  The 
Avery  Caldwell  Mnfg.  Co.  upon  surrender  of  2500  shares  of  Preferred  Stock 
of  The  Avery  Caldwell  Mnfg.  Ca    Interest  at  7  per  cent    Value  received. 

"J.  Brent  Harding, 
'•Theodore  Neff, 
''Anson  C.   Lamb." 

"$2500.00  Bellalre,  Ohio.  Feb.  7,  1905. 

"Two  years  after  date  I,  we,  or  either  of  us  promise  to  pay  to  the  order  of 
Miss  ESmily  M.  Nichols  Twenty-five  Hundred  and  no-100  Dollars  at  The  Office 
of  The  Avery  Caldwell  Mnfg.  Co.,  upon  surraider  of  Certificate  No.  88  for  2500 
shares  of  Preferred  Stock  of  said  Company.  Interest  at  7  per  cent  per  an- 
num.   Value  received.  J.  Brent  Harding, 

"Theodore  N^.** 

"$1000  Bellalre,  Ohio,  January  20,  1905. 

••Two  years  after  date  I,  we,  or  either  of  us  promise  to  pay  to  the  order  of 
J.  D.  Lyle  One  Thousand  Dollars  at  The  Dollar  Savings  Bank,  BeUaire,  upon 
surrender  of  1000  shares  of  stock  of  The  Federal  Casket  Co.  Interest  7  per 
cent  per  annum.  J.  Brent  Harding, 

"Theodore  Neff, 
"Chas.  P.  Lee, 
"Anson  C  Lamb." 

"$1500.00  Bellalre,  Ohio,  April  1,  1905. 

"On  demand  April  1,  1907,  after  date  we  promise  to  pay  to  the  order  ol 
James  D.  Lyle  Fifteen  Hundred  Dollars  at  the  oflice  of  The  Avery  Caldwell 
Mnfg.  Co.,  Bellaire,  Ohio,  upon  surrender  of  Certificate  No.  61  for  1500  shares 
of  The  Preferred  Stock  of  The  Averj-  Caldwell  Mnfg.  Co.  7  per  cent  Dividend 
guaranteed  from  April  1, 1905,  to  1907.    Value  received. 

"J.  Brent  Harding, 
"Theodore  Neflf." 

Before  the  filing  of  the  petition  in  bankruptcy  herein,  the  two  corporations 
failed  and  their  stock  became  and  is  now  utterly  worthless.  Neff  was  ad- 
judged a  bankrupt  January  20,  1906,  and  the  claimants  proved  their  claims 
within  30  days  thereafter.  The  question  presented  is,  were  these  claims  prov- 
able? 

The  agreed  statement  of  facts  is  meager  and  leaves  much  to  conjecture. 
The  circumstances  suggest  different  yet  plausible  views  of  the  character  of 
these  transactions,  but  the  best  supported  is  that  the  stock  was  subscribed 
for  upon  the  agreement  of  the  promoters  to  redeem  it  It  may  be  that  the 
promoters  needed  the  use  of  the  money,  and  that  the  names  of  the  claimants 
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added  to  the  list  of  stockholders,  would  aid  their  enterprise,  and  that  in  con- 
sideration therefor  they  agreed  to  redeem  it  Those  agreements  were  evi- 
denced by  writings,  upon  wliich  these  claims  were  founded,  which  fixed  the 
times  and  places  for  the  payment  of  the  prices  agreed  upon  and  for  the  de- 
livery or  surrender  of  the  stock.  In  substance,  if  not  in  form,  these  transact 
tions  may  have  been  loans  of  money  at  7  per  cent,  secured  by  collateral  (the 
stock)  which,  upon  payment  of  the  loans,  was  to  be  surrendered  or  delivered 
up  with  the  notes.  If  so,  then  these  claims  represent  fixed  liabilities,  evi- 
(^enced  by  instruments  in  writing,  absolutely  owing  at  the  time  of  the  filing 
of  the  petiticMi  in  bankruptcy,  although  not  then  payable,  and  are  provable 
claims  against  the  estate  of  the  bankrupt,  under  section  63a  (1)  of  the  Bank- 
rupt Act  of  July  1, 1898,  c.  641,  30  Stat  562  [U.  S.  Oomp.  St  1901,  p.  3447]. 

If.  however,  these  instruments  be  regarded  as  contracts  to  purchase  the 
stock  at  the  prices  and  times  and  upon  the  terms  specified  (and  one  or  the 
other  of  these  two  views  must  prevail),  the  adjudication  in  bankruptcy  disabled 
NefiT  from  performing  these  contracts  and  was  equivalent  to  an  anticipatory 
breach  thereof,  and,  coincident,  therewith,  rights  of  action  arose  in  favor  of 
the  claimants  to  enforce  these  contracts,  and  the  claim  became  provable  un- 
der section  63a  (4)  and  the  proof  and  filing  thereof,  accompanied  by  the  stock 
and  notes,  was  a  sufllcient  delivery  or  surrender  thereof  in  compliance  with 
the  requirement  of  the  contracta  Rochester  v.  Deiatur,  2  E.  &  B.  678 ;  Frost 
V.  Knight,  7  Exch.  111.  Roehm  v.  Horst,  178  U.  S.  1,  20  Sup.  Ct  780,  44  L. 
Dd.  953;  In  re  Swift,  7  Am.  Bankr.  Rep.  374,  112  Fed.  315,  50  O.  C.  A.  264;  In 
re  Pettinglll  &  Oo.  (D.  CX)  14  Am.  Bankr.  Rep.  728,  137  Fed.  143 ;  Watson  v. 
MerrUl,  14  Am.  Bankr.  Rep.  454,  136  Fed.  359,  69  a  C.  A.  185,  69  L.  R.  A.  719 : 
Dunbar  v.  Dunbar,  190  U.  S.  340,  23  Sup.  Ct  757,  47  L.  Ed.  1084. 

The  contracts  were  in  writing  and  signed  by  the  parties  to  be  charged,  and 
were  delivered  to  and  accepted  by  the  claimants,  which  was  a  sufficient  com- 
pliance with  the  statute  of  frauds,  and  takes  the  case  out  of  the  operation 
thereof.  Thayer  v.  Luce,  22  Ohio  St  62;  Himrod  Furnace  Oo.  v.  Oleveland, 
Id.  451 ;  Brown,  Stat  Frauds,  §  345c. 

The  findings  and  orders  of  the  referee  will  be  reversed,  and  the  claims  al- 
lowed. 

E.  E.  Clevenger  and  Cook  Danford,  for  appellants. 
A.  H.  Mitchell,  for  appellees. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit  Judges 

LURTON,  Circuit  judge.  These  three  appeals  have  been  heard  to- 
g^ether,  as  they  involve  the  provability  of  a  number  of  claims  against 
the  bankrupt  of  like  character.  In  tenor  and  substance  the  contracts 
are  alike.  That  presented  by  Emily  M.  Nichols  is  an  example  and 
is  as  follows: 
•*$2,500.00  Bellaire,  Ohio,  Feb.  7,  1905. 

••Two  years  after  date,  I,  we,  or  either  of  us  promise  to  pay  to  the  order  of 
Miss  Emily  M.  Nichols  twenty-five  hundred  and  no  100  dollars  at  the  office  of 
the  Avery-Caldwell  Mfg.  Co.,  upon  surrender  of  certificate  No.  38  for  2,500 
shares  of  preferred  stock  of  said  company,  value  received  interest  7  per  cent 
per  annum.  J.  Brent  Harding, 

••Theodore  Neff." 

Some  of  these  contracts  related  to  the  stock  of  a  manufacturing 
corporation,  known  as  the  Avery-Caldwell  Company,  and  others  to 
the  stock  of  the  Federal  Casket  Company.  It  was  agreed,  as  a  fact, 
that  the  contract  set  out  and  others  of  like  character  were  made  by 
the  persons  signing  the  same  as  promoters,  and  to  induce  sales  of  the 
stock  of  the  corporations  named,  and  that  in  consideration  of  this 
agreement  the  claimants  became  subscribers  to  the  stock  of  said  com- 
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panics,  paying  therefor  the  amount  named  in  each  contract,  and  re- 
ceived therefor  the  shares  of  stock  mentioned.  It  was  also  agreed 
that  both  of  these  corporations  were  "insolvent"  before  the  bankruptcy 
of  said  Neff,  and  that  this  stock  was  of  no  value.  The  stock  certifi- 
cates were  filed  as  part  of  the  proof  in  each  case  and  tendered  to 
the  trustee.  The  contracts  are  plainly  agreements  to  purchase  the 
shares  of  stock  named  at  the  time  and  price  stated.  They  rest  upon 
a  sufficient  consideration,  and  are  written  agreements  to  take  and 
pay  for  the  shares  named  and  signed  by  the  parties  to  be  charged 
and  delivered  to  and  accepted  by  the  promisees.  There  is,  therefore, 
nothing  in  the  objection  as  to  the  contracts  being  invalid  luider  the 
statute  of  frauds  because  not  signed  by  claimants  also.  Thayer  v. 
Luce,  22  Ohio  St.  62;  Himrod  Furnace  Co.  v.  Cleveland,  22  Ohio 
St.  451;  Lee  v.  Cherry,  85  Tenn.  707,  4  S.  W.  835,  4  Am.  St.  Rep. 
800 ;  Brown's  Statute  of  Frauds,  §»  345c.  The  status  of  a  claim  must 
depend  upon  its  provability  at  the  time  the  bankrupt  petition  was  filed. 
At  that  time  it  must  come  within  the  definition  of  section  63  of  the 
bankrupt  act ;  it  cannot  be  benefited  by  its  status  at  a  later  date.  The 
defense  is  that  these  claims  were  not  "fixed  liabilities,"  "absolutely 
owing"  at  the  time  of  the  filing  of  the  petition  against  the  bankrupt 
This  is  based  upon  the  fact  that  the  liability  of  the  bankrupt  is  made 
dependent  upon  the  surrender  of  the  stock  certificate  at  a  date  which 
had  not  then  arrived,  and  that  it  was  optional  with  the  promisees  to 
surrender  or  keep  the  stock  until  that  time,  and  that  the  liability  of 
the  promisor  was  undetermined  and  contingent  until  such  surrender 
at  the  time  named. 

That  the  promisor  might  refuse  performance  until  the  time  named 
is  true.  But  if,  before  the  time  of  performance,  one  absolutely  re- 
pudiate liability  and  disavow  unequivocally  any  purpose  to  perform 
at  any  time,  the  other  party  may  treat  such  repudiation,  at  his  elec- 
tion, as  a  breach  of  the  agreement  and  sue  for  his  damages.  This  is 
the  rule  as  settled  in  Hochster  v.  De  La  Tour,  2  El.  &  Bl.  678,  and 
approved  by  the  Supreme  Court  in  Roehm  v.  Horst,  178  U.  S.  1, 
20  Sup.  Ct.  780,  44  L.  Ed.  953,  and  by  this  court  in  Foss  Brewing 
Co.  V.  Bullock,  16  U.  S.  App.  311,  59  Fed.  83,  8  C.  C.  A.  14,  and 
Edward  Hines  Lumber  Co.  v.  Alley,  43  U.  S.  App.  169,  73  Fed.  603, 
19  C.  C.  A.  599 ;  McBath  v.  Jones  Cotton  Co.,  149  Fed.  383,  79  C. 
C.  A.  203 ;  Michigan  Yacht  Co.  v.  Busch,  143  Fed.  939,  75  C.  C.  A. 
109.  So,  if  one  of  the  parties  absolutely  disables  himself  from  per- 
forming the  contract  by  putting  performance  out  of  his  power,  the 
other  party  may  treat  that  as  a  repudiation  and  bring  his  action  to 
recover  damages  then  or  wait  the  time  of  performance  at  his  elec- 
tion. This  aspect  of  the  question  of  an  anticipatory  breach  is  well 
put  by  Fuller,  Chief  Justice,  in  Roehm  v.  Horst,  cited  above,  when 
he  says: 

"It  is  not  disputed  that  if  one  party  to  a  contract  has  destroyed  the  sub- 
ject-matter, or  disabled  himself  so  as  to  make  performance  impossible,  his 
conduct  is  equivalent  to  a  breach  of  the  contract,  although  the  time  of  per- 
^'*°!2^^  ^^^  °^*  arrived;  and  also  that  if  a  contract  provides  for  a  series 
or  acts,  and  actual  default  is  made  in  the  performance  of  one  of  them,  ao 
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companied  by  a  refusal  to  perform  the  rest,  the  other  party  need  not  perform, 
but  may  treat  the  refusal  as  a  breach  of  the  entire  contract,  and  recover  ac- 
cordingly." 

In  Lovell  v.  St.  Louis  Life  Ins.  Co..  Ill  U.  S.  264,  274,  4  Sup.  Ct. 
390,  395,  28  L.  Ed.  423,  the  company  had  failed  and  transferred  its 
business  to  another  company.  The  court  held  that  this  authorized  one 
insured  to  treat  the  contract  as  at  an  end  and  to  sue  to  recover  back 
premiums  paid  although  the  time  of  performance  had  not  arrived. 
Mr.  Justice  Bradley,  for  the  court,  said : 

"Our  third  conclusion  is  that,  as  the  old  company  totally  abandoned  the 
I)erformance  of  its  contract  with  the  complainant  by  transferring  all  its  assets 
and  obligations  to  the  new  company,  and  as  the  contract  is  executory  In  nature, 
the  complainant  had  a  right  to  consider  It  as  terminated  by  the  act  of  the 
company,  and  to  demand  what  was  justly  due  to  him  in  that  exigency.  Of 
this  we  think  there  can  be  no  doubt.  Where  one  party  to  an  executory  con- 
tract prevents  the  performance  of  it,  or  puts  it  out  of  his  own  power  to  per- 
form it,  the  other  party  may  regard  it  as  terminated  and  demand  whatever 
damage  he  has  sustained  thereby.  We  had  occasion  to  examine  this  subject 
in  the  recent  case  of  United  States  v.  Behan,  110  U.  S.  339,  4  Sup.  Ct.  81,  28 
li.  Ed.  ItiS,  to  which  we  refer." 

See,  also,  Carr  v.  Hamilton,  129  U.  S.  669,  9  Sup.  Ct.  295,  32  L. 
Ed.  669. 

Bankruptcy  is  a  complete  disablement  from  performance  and  the 
equivalent  of  an  out  and  out  repudiation,  subject  only  to  the  right  of 
the  trustee,  at  his  election,  to  rehabilitate  the  contract  by  performance. 
In  the  case  styled  In  re  Swift,  112  Fed.  315,  50  C.  C.  A.  264,  this 
consequence  was  considered  by  the  Court  of  Appeals  for  the  First 
Circuit  in  a  very  satisfactory  opinion  by  Putnam,  C.  J.  There  the 
obligation  of  a  broker  to  deliver  certain  shares  of  stock  on  demand 
was  held  to  be  breached  by  bankruptcy,  and  that  no  prior  demand 
was  essential,  a  right  of  action  accruing  simultaneously  with  the  bank- 
rupt petition,  which  was  the  act  of  disablement  to  which  the  adjudi- 
cation related.  In  re  Pettingill  Co.  (D.  C.)  137  Fed.  143,  147,  Judge 
Lowell,  in  a  very  able  and  discriminating  opinion  in  which  the  au- 
thorities are  considered  in  the  light  of  the  requirements  for  a  prov- 
able debt  under  the  present  bankrupt  law,  reached  the  conclusion  that : 

"If  the  bankrupt,  at  the  time  of  bankruptcy,  by  disenabling  himself  from 
performing  the  contract  in  question,  and  by  repudiating  Its  obligation,  could 
give  the  proving  creditor  the  right  to  maintain  at  once  a  suit  in  which  dam- 
ages could  be  assessed  at  law  or  in  equity,  then  the  creditor  can  prove  in 
bankruptcy  on  the  ground  that  bankruptcy  is  the  equivalent  of  dlsenablement 
and  repudiation.  For  the  assessment  of  damages  proceedings  may  be  directed 
by  the  court  under  section  63b,  Act  July  1,  1898,  c.  541  (30  Stat  562,  U.  S. 
Comp.  St.  1901,  p.  3447)." 

In  that  case  it  was  held  that  a  contract  guaranteeing  "the  redemp- 
tion" of  corporate  shares,  three  years  after  date  of  issue,  was  a  prov- 
able claim,  although  the  time  for  "redemption"  had  not  arrived  at  date 
of  bankruptcy. 

It  is  sufficient  that  a  claim  becomes  provable  as  a  consequence  of 
bankruptcy.  The  right  to  sue  for  and  recover  damages  then  accrues. 
As  Judge  Lowell  puts  it  in  Re  Pettingill  Co.,  cited  above: 
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"In  admission  to  proof,  however,  the  claim  need  not  arise  before  bankmptcy, 
nor  need  tbe  contract  be  brok^i  theretofore.  It  Is  sufficient  for  proof  if  the 
breach  of  contract  and  banluniptcy  are  coincident'* 

The  creditor  by  offering  to  file  his  claim  manifests  his  election  to 
treat  the  contract  as  broken.  This  the  court  held  he  might  do.  The 
decree  in  each  case  is  affirmed. 


(157  Fed.  62.) 

OASOADEN  V.  DUNBAR  et  aL 

DUNBAR  et  al.  v.  OASCADBN. 

(Circuit  Oourt  of  Appeals,  Ninth  Clrcoit    October  28,  1907.) 

NOw  1312. 

1.  Fbauds,  Statute  of— Contracts  within  Statut»— Executobt  Agbeeicent 

FOB  Joint  Vbntubb. 

A  parol  agreement  by  which  one  party  agreed  to  locate  and  mark  mining 
claims  and  prepare  the  notices  of  location  wliich  were  to  be  recorded 
by  and  at  the  expense  of  the  other  parties,  the  first  party  to  have  a  half 
interest  in  the  claims,  and  the  second  parties  the  other  half  interest,  was 
one  for  a  joint  venture,  to  wliich  both  parties  were  to  contribute  personal 
services  and  money  for  their  Johit  and  equal  benefit,  and  is  not  within 
the  statute  of  frauds. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig.  voL  23,  Frauds,  Statute  of, 
S  138.] 

2.  Tbusts— CoNSTBucTiVE  Tbusts— Fbaudulent  Bbeagh  of  Obai.  Aobsemert 

FOB  Acquisition  of  Mining  Claims. 

One  of  defendants,  on  behalf  of  himself  and  his  codefendants,  who  were 
his  partners  in  the  freighting  business  in  Alaslca,  entered  into  an  agree- 
ment with  plaintiff  by  which  the  latter  was  to  locate  mining  claims  in 
the  name  of  some  one  of  defendants,  who  were  to  record  the  locations 
and  pay  the  cost  of  recording,  plaintiff  to  have  a  half  interest  In  such 
claims,  and  defendants  together  the  other  half  interest  From  that  time 
forward  defendants  as  partners  engaged  in  dealing  in  and  working  min- 
ing claims.  Plaintiff  located  certain  claims^  and  delivered  the  location 
notices  to  defendants,  who  did  not,  however,  record  the  same,  but  after 
the  time  for  recording  them  had  expired,  relocated  the  claims  for  their 
joint  benefit.  Held,  under  the  evidence,  that  defendants  became  partners 
for  mining  purposes  from  the  time  of  the  agreement  made  with  plaintiff, 
and  were  all  bound  by  such  agreement;  that  their  action  in  failing  to 
perfect  plaintiff's  locations,  and  In  relocating  the  claims,  was  for  the 
fraudulent  purpose  of  cheating  plaintiff  of  his  half  interest;  and  that  in 
equity  they  held  such  interest  as  trustees,  for  his  benefit 

Appeal  from  the  District  Court  of  the  United  States  for  the  Third 
Division  of  the  Territory  of  Alaska. 

These  are  cross-appeals,  the  plaintiff  below  being  the  ai^>ellant  and  cross- 
appellee,  and  the  defendants  the  appellees  and  cross-appeUants.  The  suit 
was  brought  to  charge  the  defendants  Dunbar,  Scott  and  Bennett  as  constrac- 
tlve  trustees  of  the  plaintiff's  alleged  Interest  in  certain  mining  claims  situat- 
ed in  the  Fairbanks  mining  district  of  Alaska,  and  to  compel  the  conveyance 
thereof  to  him ;  the  substance  of  the  complaint  being  that  on  or  about  Novem- 
ber 30,  1902,  the  plaintiff,  being  about  to  start  cm  a  prospecting  trip  for 
himself,  entered  into  an  agreement  with  those  defendants,  alleged  to  have 
been  copartners  carrying  on  the  business  of  packers  and  miners  under  the 
name*  style,  and  firm  of  Charles  Scott  John  Bennett  and  Gteorge  F.  Dunbar, 
by  which  the  plaintiff  was  at  his  own  expense  to  proceed  to  search  for,  pros- 
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peet,  and  stake  certain  placer  mining  claims,  and  tliat,  in  addition  to  the 
claims  staked  for  himself,  he  was  to  stake  for,  and  in  the  name  of,  the  said 
named  defendants,  or  either  of  them,  certain  placer  mining  claims,  in  con- 
sideration of  which  the  said  named  defendants  agreed  that  they  would  forth- 
with, after  such  staking,  record  the  locations  thereof,  and  fnlflll  the  other 
requirements  of  the  rules  and  regulations  goyeming  the  location  of  placer 
mining  claims  on  vacant  public  lands,  and  convey  to  the  plaintiff  a  one-half 
interest  therein ;  that  in  pursuance  of  the  agreement,  and  in  accordance  with 
those  provisions,  the  plaintiff  did  on  or  about  December  2,  1902,  stake  for  the 
defendants  Dunbar,  Scott,  and  Bennett  the  fallowing  placer  mining  claims: 
*'(A)  In  the  name  of  the  defendant  John  Bennett,  side  claim  No.  12A  below 
discovery  on  Cleary  creek  on  the  right  limit,  and  the  first  tier  thereof,  placer 
mining  creek  claim  No.  3,  from  the  mouth  of  Lulu  creek,  a  tributary  of  Cleary 
creek,  placer  mining  claim  No.  5  above  discovery  on  Solo  creek,  a  tributary 
of  Fish  creek,  and  the  fractional  creek  claim  No.  2,  above  discovery  on  Bums 
creek;  (B)  in  the  name  of  the  defendant  Charles  Scott,  creek  placer  mining 
claim  No.  8  above  discovery  on  Solo  creek ;  (C)  in  the  name  of  the  defendant 
C^rge  F.  Dunbar,  a  fraction  known  and  described  as  fractional  creek  placer 
mining  claim  between  discovery  creek  placer  mining  claim  between  discovery 
and  No.  1  above  on  Solo  creek,  about  1,100  feet  in  length, — all  of  which  said 
claims  and  creeks  are  situated  in  the  Fairbanks  mining  district  of  Alaska." 
And  that  thereupon  the  defendant  Bennett  did  on  the  20th  day  of  December, 
1902,  convey  to  the  plaintiff  a  one-half  interest  in  the  claims  so  staked  in 
Bennett's  name,  but  that  thereafter,  intending  to  cheat  the  plaintiff  out  of 
his  interest  in  the  claims  so  located  by  the  plaintiff,  he  entered  into  a  fraud- 
ulent scheme  with  the  defendants  Scott  and  Dunbar,  by  which  the  tluree  would 
abstain  from  recording  the  notices  of  the  location  of  the  claims  as  required 
by  statute,  and,  in  pursuance  of  such  fraudulent  scheme,  the  said  three  named 
defendants  did  so  abstain  and  '*so  ^ideavored  to  cause  the  said  claims  to 
lapse  and  revert,  and  become  reopen  for  entry,"  by  reason  of  their  failure  to 
record,  and  there  and  then,  and  after  the  time  for  recording  had  passed,  and 
that  said  defendants  deemed  said  claims  reopen  for  location,  the  said  defend- 
ants Scott,  Bennett,  and  Dunbar,  with  the  intent  to  cheat  and  defraud  the 
plaintiff  as  aforesaid,  re-entered  them  as  follows:  "(A)  The  defendant  George 
F.  Dunbar  restaked,  relocated,  and  recorded  in  his  name,  for  the  partnership, 
side  claim  No.  12A  below  discovery  on  Cleary  creek,  right  limit,  first  tier,  and 
also  the  other  claims  previously  located  by  the  plaintiff  in  the  name  of  the 
defendant  Bennett,  and  also  creek  claim  No.  8  above  discovery  on  Solo  creek, 
located  by  the  plaintiff  in  the  name  of  the  defendant  Scott.  (B)  The  defend- 
ant Bennett  restaked,  relocated,  and  recorded,  in  his  name  for  the  partner- 
ship, the  fractional  creek  claim  previously  located  by  the  plaintiff  in  the 
name  of  the  defendant  George  F.  Dunbar,  being  fractional  creek  claim,  about 
1,100  feet  long,  situated  on  Solo  creek  between  discovery  and  No.  1  above. 
<C)  The  defendant  Charles  Scott  located  in  his  name,  for  the  partnership,  the 
claim  formerly  located  by  the  plaintiff  for  the  defendant  Bennett,  to  wit.  No. 
5  above  discovery  on  Solo  creek."  The  complaint  further  alleged  that  on 
the  17th  day  of  May,  1904,  the  defendants  Dunbar,  Scott,  and  Bennett  at- 
tempted to  convey  to  the  defendants  Manl^  and  Rice  a  one-third  Interest  in 
the  claim  No.  12A  below  discovery  on  Cleary  creek,  and  that  those  defendants 
had  at  the  time  full  knowledge  of  the  plaintiff's  rights  in  the  premises ;  that 
the  claim  last  mentioned  is  of  a  value  In  excess  of  $200,000 ;  that  the  defend- 
ants are  in  possession  thereof,  operating  the  same,  and  extracting  gold  there- 
from, to  the  plaintiff's  damage;  that  the  plaintiff  has  performed  all  of  the 
covenants  and  conditions  on  his  part  to  be  performed  under  the  agreement 
alleged,  and  has  requested  the  defendant  to  convey  to  him,  by  a  good  and 
sufficient  deed,  his  one-half  interest  in  the  claims,  and  to  let  him  in  posses- 
sion thereof,  and  to  account  to  him  and  pay  him  his  share  of  the  proceeds 
thereof^all  of  which  they  refuse  to  do.  The  defendant  Bennett  filed  a  sepa- 
rate answer,  in  which  he  admitted  making  the  deed  to  plaintiff  of  December 
20,  1902,  but  denying  all  of  the  other  allegations  of  the  complaint  The  other 
defendants  filed  a  Joint  answer,  in  which  they  denied  all  of  the  allegations  of 
the  complaint,  witii  the  exception  that  they  admitted  their  possession  and 
operation  of  claim  No.  12A  below  discovery  on  Cleary  creek,  and  admitted  that 
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that  claim  is  worth  $50,000.  Upon  the  issues  thus  raised  the  case  was  tried 
before  the  court,  and  resulted  in  a  decree  directing  a  cony^ance,  by  tlie 
defendants  to  the  plaintiff,  of  an  undivided  one-third  interest  in  the  relocated 
claim& 

McGinn  &  Sullivan,  J.  C.  Campbell,  and  W.  H.  Metson,  for  appel- 
lant and  cross-appellee. 

T.  C.  West,  Femand  De  Journel,  Hugh  O'Neill,  and  John  R.  Jones, 
for  appellees  and  cross-appellants. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  DE  HAVEN, 
District  Judge. 

ROSS,  Circuit  Judge  (after  stating  the  facts  as  above).  The  court 
below  found  the  making  of  the  alleged  contract  by  the  plaintiflf  with 
Bennett;  that  it  was  oral;  that  at  that  time  Bennett,  Scott,  and  Dun- 
bar were  general  partners  and  then  engaged  in  freighting,  and  im- 
mediately thereafter  "in  locating,  acquiring,  and  working  placer  mines" 
in  the  vicinity  of  FairbaiJcs.  The  evidence  shows  without  conflict 
that  in  the  early  part  of  December,  1902,  the  plaintiflf  made  the  lo- 
cations set  out  in  the  complaint  for  the  defendants  Bennett,  Scott, 
and  Dunbar,  and  prepared  the  notices  of  location  thereof,  and  gave 
them  to  Bennett  for  recordation,  and  that  Scott  and  Dunbar,  as  well  • 
as  Bennett,  had  actual  notice  of  the  plaintiflf's  action  in  locating  the 
claims;  and  the  court  below  so  expressly  found.  But  the  court  also 
found  that  "neither  Scott  nor  Dunbar  made  any  agreement  of  any 
kind  with  the  plaintiflf  Cascaden,  nor  gave  him  any  power  or  authori- 
ty to  locate  mines  for  them,  and  the  evidence  does  not  show  that  Ben- 
nett had  any  power,  as  partner  or  otherwise,  to  employ  him  for  that 
purpose."    Other  findings  of  the  court  below  are  as  follows : 

"That  on  May  21,  1903,  Dunbar  relocated  bench  claim  No.  12A  below  dis- 
covery  on  Cleary  creek,  on  the  right  limit  and  first  tier,  in  his  own  name;  aa 
May  24,  1903,  he  relocated  No.  5  above  on  Solo  creek  in  the  name  of  Scott, 
No.  8  above  on  Solo  in  his  own  name,  and  the  fraction  between  discovery  and 
No.  1  above  on  Solo  creek  in  the  name  of  Bennett;  in  doing  so  he  saw  and 
used  the  stakes  set  by  Cascaden  in  his  prior  locations^  and  had  full  notice 
and  knowledge  thereof. 

"On  July  1,  1903,  Scott,  Bennett,  and  Dunbar  were  general  partners,  and 
held  and  owned  each  and  all  of  the  claims  so  mentioned  in  paragraplis  5  and 
9  herein,  as  equal  partners,  and  that  on  that  day  Bennett  was  the  owner  as 
such  partner,  and  in  possession  of  an  undivided  one-third  interest  in  and  to 
those  placer  mining  claims  mentioned  in  paragraphs  5  and  9  in  these  find- 
ings, and  in  those  certain  placer  mining  claims  described  in  his  deed  to  Cas- 
caden so  made  and  delivered  on  December  20,  1902;  that  on  July  1,  1903, 
Cascaden  presented  the  deed  so  made  and  delivered  to  him  by  Bennett  on  De- 
cember 20,  1902,  to  the  said  Bennett,  and  requested  him  to  formally  acknowl- 
edge the  same,  and  the  said  Bennett  did  on  said  July  1,  1903,  acknowledge  the 
same  to  be  his  deed,  before  J.  Tod  Cowles,  a  notary  public  in  and  for  Alaska, 
who  thereupon  wrote  his  certificate  of  acknowledgment  thereon ;  and  the  said 
Bennett  again  delivered  the  same  to  Cascaden,  who  thereupon  filed  the  same 
for  record,  and  the  said  deed  and  certificate  of  its  acknowledgment  was  on 
that  day  recorded  in  the  office  of  the  recorder  in  the  Fairbanks  precinct, 
Alaska. 

"That  on  July  1,  1903,  and  for  a  long  time  prior  thereto,  the  placer  mining 
claims  so  described  in  Bennett's  said  deed  to  Cascaden  had  beai  duly  located 
by  the  defendants  Bennett,  Scott,  and  Dunbar;  a  discovery  of  mineral  had 
been  made  thereon;  the  boundaries  had  been  so  marked  that  they  could  be 
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readily  traced;  and  notices  of  location  therefor  had  been  filed  and  recorded 
in  the  office  of  the  recorder  in  the  district  where  they  were  situated. 

"That  on  the  17th  day  of  May,  1904,  the  defendant  Bennett,  made,  signed, 
and  delivered  a  deed  in  writing,  whereby  he  attempted  to  convey  to  the  de- 
fendants Scott  and  Dnnbar  a  full,  undivided  one-third  of  the  title  to  the 
placer  mining  claims  formerly  by  him  sold  and  conveyed  to  plaintiff  Cascaden, 
by  his  deed  of  December  20, 1902,  and  acknowledged  and  recorded  July  1,  1903, 
and  that  said  Scott  and  Dunbar  took  and  accepted  said  deed  with  full  notice 
and  knowledge  of  the  prior  deed  to  Oascaden.  That  on  the  17th  day  of  May, 
1904,  and  subsequent  to  Bennett's  deed  to  them,  Scott  and  Dunbar  made,  sign- 
ed, and  delivered  the  deed  in  writing,  whereby  they  attempted  to  convey  to 
defendants  Manley  and  Rice  a  full,  undivided  one-third  of  the  title  to  the 
placer  mining  claims,  so  formerly  sold  by  Bennett  to  Cascaden,  and  that  said 
Manley  and  Rice  took  and  accepted  said  deed  with  full  notice  and  knowledge 
of  the  prior  deed  from  Bennett  to  Cascaden  of  December  20,  1902,  and  its 
acknowledgment  and  record  on  July  1st,  1903." 

The  decree  of  the  court  below  evidently  proceeded  upon  the  theory 
that  Bennett  acquired  an  undivided  one-third  of  the  claims  described 
in  the  decree,  by  virtue  of  Dunbar's  location  thereof  in  May,  1903, 
which  undivided  one-third  passed  by  the  deed  of  Bennett  to  the  plain- 
tiff, executed  December  20,  1902,  and  acknowledg^ed  and  redelivered 
July  1,  1903 — the  defendants  Manley  and  Rice  having  notice  of  the 
plaintiff's  rights  in  the  premises. 

A  careful  consideration  of  the  evidence  in  the  case  satisfies  us  that 
the  plaintiff  should  have  been  awarded  the  undivided  one-half  of  the 
interest  of  the  defendants  in  all  of  the  claims  so  relocated,  for  we 
think  the  record  shows  the  truth  to  be  that  the  defendants  Bennett, 
Scott,  and  Dunbar  were  mining  partners  from  the  time  of  the  mak- 
ing of  the  original  contract  of  November  30,  1902,  and  that  Bennett 
entered  into  the  contract  on  behalf  of  himself,  Scott,  and  Dunbar, 
and  that  the  three,  for  the  purpose  of  cheating  the  plaintiff  out  of  his 
interest  in  the  claims,  thereafter  entered  into  a  fraudulent  scheme  by 
which  they  would  and  did  withhold  from  recordation  the  notices  of 
the  locations  made  and  prepared  by  the  plaintiff,  and  after  the  time 
specified  by  the  act  of  Congress  for  the  recording  of  such  notices  had 
expired,  made  the  relocations  of  1903.  We  think  it  plainly  appears 
that  all  of  this  was  done  for  the  fraudulent  purpose  of  cheating  the 
plaintiff  out  of  his  one-half  interest,  and  it  is  equally  plain  that  equity 
will  not  permit  such  purpose  to  be  accomplished.  That  such  cases 
do  not  come  within  the  statute  of  frauds  is  well  settled.  The  agree- 
ment involved  personal  services  and  necessary  expenses  incurred  in 
the  locations  by  the  plaintiff,  and  necessary  expenditures  by  the  de- 
fendants Bennett,  Scott,  and  Dunbar  in  recording  the  notices  of  such 
locations  at  Circle  City  (200  miles  distant,  it  appears),  where  was 
located  the  office  of  the  recorder  of  the  mining  district  in  which  are 
situate  the  claims  in  question,  and  such  other  expenditures  as  may 
have  been  required  by  the  rules  and  regulations  governing  such  lo- 
cations in  that  district.  It  was  a  joint  venture,  to  which  both  parties 
to  the  agreement  stipulated  to  contribute  services  and  money  for  their 
joint  and  equal  benefit.  See  Gore  v.  McBrayer,  18  Cal.  582;  Sand- 
foss  V.  Jones,  35  Cal.  487;  Moritz  v.  Lavelle,  77  Cal.  11,  18  Pac. 
803,  11  Am.  St.  Rep.  229 ;  Murley  v.  Ennis,  2  Colo.  300 ;  Welland 
V.  Huber,  8  Nev.  203 ;  Hirbour  v.  keeding,  3  Mont.  13 ;   Raymond  v. 
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Johnson,  17  Wash.  232,  49  Pac.  492,  61  Am.  St.  Rep.  908 ;  Berry  v. 
Woodburn,  107  Cal.  611,  40  Pac.  802;  Lindley  on  Mines,  §§  796, 
797;  Snyder  on  Mines,  §§  1592-1696. 

The  judgment  is  reversed,  and  the  cause  remanded  to  the  court  be- 
low, with  directions  to  award  the  plaintiff  an  undivided  one-half  of 
the  interest  of  the  defendants  in  the  claims  relocated  by  the  defendant 
Dunbar  in  May,  1903,  and  his  appropriate  interest  in  the  proceeds 
thereof,  if  any.  ^ 


(157  Fed.  66.) 

OASBT  V.  CHICAGO,  M.  &  ST.  P.  RT.  CO. 

(Circuit  Court  of  Appeais,  Seyenth  Circuit    October  1,  1907.) 

No.  1352. 

Ratlboads— Accident  at  Cbossing — Contbibutobt  Neqliqengb. 

A  street  car  in  Chicago  was  stopped  at  a  railroad  crossing,  and  the 
conductor  went  forward,  as  required  by  the  rules^  to  give  the  signal  to 
the  motorman  when  the  crossing  was  clear.  There  were  six  railroad 
tracks;  the  first  being  a  side  traclc  on  which  some  freight  cars  were 
standing  near  the  crossing,  and  the  second  the  outbound  passenger  track. 
There  were  two  inl>ound  trains  approaching  on  the  further  tracks,  so  that 
the  crossing  could  not  then  be  made,  and  while  waiting  the  conductor 
was  struck  and  killed  by  the  engine  of  an.  outbound  passenger  train  on 
the  second  track.  The  tracks  were  eight  feet  apart,  and,  by  standing 
next  to  the  side  track  In  a  place  of  safety,  he  could  have  seen  approadi- 
ing  trains  on  any  of  the  other  tracks;  outbound  trains  being  visible  for 
600  feet  before  reaching  the  crossing.  He  was  familiar  with  the  crossing, 
and  knew  that  the  outbound  train  was  due^  and  usually  waited  for  It  to 
pass  at  that  time  each  day.  Held,  that  in  unnecessarily  going  upon  the 
track  while  waiting  he  was  guilty  of  negligence  which  at  least  contributed 
to  his  death,  and  precluded  a  recovery  therefor  as  matter  of  law,  regard- 
less of  the  question  of  the  negligence  of  the  railroad  company. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  voL  41,  Railroads,  $  1026.] 

GrosBcup,  Circuit  Judge,  dissenting. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
Division  of  the  Northern  District  of  Illinois. 

This  writ  of  error  is  prosecuted  from  a  Judgment  entered  against  the  plain- 
tiff in  error,  who  was  plaintiif  in  an  action  to  recover  damages  for  the  death 
of  his  intestate,  Thomas  Consldlne,  through  alleged  negligence  on  the  part 
of  the  defendant  in  ernnr,  in  the  operation  of  its  road  and  trains.  Upon  the 
trial,  at  the  close  of  the  plaintiCrs  testimony  in  chief,  the  court  instructed  the 
jury  "to  return  a  verdict  of  not  guilty."  The  testimony  is  preserved,  with  due 
exception  to  the  instruction,  and  the  issue  for  review  arises  thereupon.  No 
substantial  conflict  appears  in  the  testimony,  and  the  material  facts  are  re- 
cited in  the  opinion. 

William  E.  Griffen,  for  plaintiff  in  error. 
Charles  B.  Keeler,  for  defendant  in  error. 

Before  GROSSCUP,  BAKER,  and  SEAMAN,  Circuit  Judges. 

SEAMAN,  Circuit  Judge.  The  question  whether  contributory  n^- 
ligence  on  the  part  of  the  deceased  is  conclusively  established  by  the 
testimony  is  the  only  one  for  solution  under  this  record.  The  fault 
charged  against  the  defendant  railroad  company — ^in  the  speed  of  the 
train,  its  "Southwest  Limited,"  which  caused  the  death,  and  alleged 
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insufEcient  warnings  of  its  approach — as  the  primary  issue  tendered 
by  the  declaration,  was  rightly  treated  in  the  proceedings  before  the 
trial  court,  as  entitled  to  submission  to  the  jury  under  the  evidence, 
except  for  the  assiuned  proof  of  such  contributory  negligence.  Un- 
less the  testimony  concurs  in  a  state  of  facts  from  which  palpable  fault 
of  the  deceased  is  the  only  reasonable  inference — overcoming  the  pre- 
sumption justly  raised  by  the  law  in  favor  of  the  exercise  of  thought 
and  care  for  his  own  safety — ^that  issue  was  equally  within  the  prov- 
ince of  the  jury,  and  the  direction  of  a  verdict  by  the  court  was  un- 
authorized. 

The  circumstances  under  which  the  fatal  injury  occurred  are  sub- 
stantially these,  as  shown  by  the  plaintiff's  testimony:  Thomas  Con- 
sidine,  the  deceased,  was  conductor  on  a  street  car,  engaged  continu- 
ously for  several  years  upon  the  route  in  question,  on  Chicago  avenue, 
and  familiar  with  the  conditions  at  the  railroad  crossing.  The  street 
car  line  extends  east  and  west  along  Chicago  avenue,  which  is  crossed 
diagonally  by  the  defendant's  railroad,  extending  southeasterly  and 
northwesterly,  with  six  railroad  tracks,  about  eight  feet  apart.  Ap- 
proaching from  the  east,  these  tracks  were  arranged  as  follows:  (1) 
a  side  track;  (2)  an  outbound  passenger  track;  (3)  an  inbound  pas- 
senger; (4)  an  inbound  freight  track;  (6)  an  outbound  freight; 
and  (6)  a  switch  track.  In  the  northwesterly  direction  the  right  of 
way  reached  an  elevation  by  gradual  incline,  but  the  inbound  trains 
approaching  therefrom  were  in  plain  view  from  the  crossing  for  am- 
ple distance.  Southeasterly  from  the  crossing,  distant  about  600  feet, 
Central  Park  boulevard  crosses  the  railroad  tracks  with  an  overhead 
viaduct,  so  that  trains  (outbound)  from  the  city  are  not  within  view 
until  about  reaching  the  viaduct,  but  for  the  intervening  distance  to 
Chicago  avenue  crossing  the  view  is  clear,  as  the  tracks  are  substan- 
tially straight.  Gates  were  provided  at  the  crossing  (operated  from 
a  tower)  and  a  flagman  was  usually  stationed  there.  The  street  car, 
in  charge  of  the  deceased,  arrived  at  the  crossing  from  the  east,  on 
the  usual  time  of  its  run,  about  6:20  p.  m.,  when,  as  the  motorman 
testifies,  they  "met  the  Southwest  Limited  going  out  of  the  city  on 
that  track  mostly  every  night."  The  gates  were  open,  and  no  flag- 
man was  observed.  In  conformity  with  his  constant  practice  and 
duty,  the  car  was  stopped  east  of  the  crossing,  and  Considine  went 
forward  to  ascertain  and  signal  when  the  way  was  clear.  The  tes- 
timony is  undisputed  that  a  slowly  moving  freight  train,  pulled  by 
its. engine  with  headlight  burning,  was  incoming  from  the  northwest, 
on  the  inbound  freight  track,  within  plain  view  of  Considine,  when 
he  started  from  the  car ;  that  the  headlight  of  an  engine  pulling  a  pas- 
senger train  on  the  inbound  passenger  track,  "coming  in  much  faster 
than  the  freight  train,"  was  in  his  view  before  reaching  the  tracks; 
that  he  looked  in  that  direction,  after  reaching  the  second  or  outbound 
passenger  track  (with  nothing  to  obstruct  the  view),  and  as  well  south- 
eastward, where  the  view  was  unobstructed  up  to  the  viaduct,  over 
600  feet  away.  While  several  freight  cars  were  standing  on  the 
easterly  side  track,  south  of  the  crossing,  obstructing  the  view  south- 
ward from  the  car,  the  way  was  clear,  according  to  all  the  testimony, 
from  the  view  point  of  Considine.    All  the  witnesses  who  testify  up- 
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on  the  subject  were  upon  the  street  car,  and  concur  in  the  statement 
that  Considine  was  moving  slowly  westward  over  the  tracks  when 
last  observed  by  either  of  them ;  all  mention  the  closing  of  the  g^es, 
after  he  had  passed  them,  and  before  the  outbound  limited  reached 
the  crossing,  but  do  not  concur  in  their  estimates  of  the  time.     Two 
mention  his  looking  back  towards  the  gates  when  they  closed.     While 
thus  serving  as  lookout  for  the  safety  of  his  car  and  passengers  in 
crossing,  the  outbound  limited,  running  on  its  usual  time  and  track, 
came  upon  Considine,  and  the  engine  struck  him  and  inflicted  the  fatal 
injuries.     No  witness  called  at  the  trial  appears  to  have  seen  him  when 
struck;    and  there  is  no  testimony  as  to  his  position  or  movement 
when  the  engine  came  upon  him,  nor  when  he  first  observed  its  com- 
ing.   All  concur,  however,  that  he  was  either  in  this  outbound  track, 
or  just  beyond  (west)  of  it  when  last  observed.     The  flagman  station- 
ed at  the  crossing  was  the  first  to  reach  him  after  the  injury,  but  he 
was  not  called  by  the  plaintiff  as  a  witness,  nor  were  any  of  the  train- 
men called.     So  the  case  rests  upon  the  conceded  facts  of  his  long 
familiarity  with  the  conditions  of  the  tracks  and  train  movements 
at  this  hour — ^with  special  reference  to  the  daily  stop,  on  the  trip  in 
question,  for  the  passage  of  the  limited  on  the  outbound  track— his 
known  conduct  in  going  upon  or  beyond  the  outbound  track,  and 
his  opportunities  for  observing  the  approach  of  the  train  on  that  track 
when  at  least  600  feet  away.    The  conductor  was  there,  not  to  make 
the  crossing  for  himself,  but  to  watch  for  a  safe  crossing  for  his  car. 
The  oncoming  freight  and  passenger  trains  from  the  northward  gave 
ample  warning  that  no  passage  was  open  over  the  west  tracks  until 
both  had  cleared  the  crossing;    and  meantime  he  was  not  required 
to  go  beyond  the  (east)  side  track  in  performance  of  his  duty  as  con- 
ductor.    What  his  purpose  was  in  venturing  beyond  cannot  be  known ; 
and  the  testimony   furnishes  no  reasonable  explanation.     Nor  is  it 
known,  or  fairly  inferable  from  the  facts,  why  he  failed  either  to 
stand  a  safe  distance  from  the  track  of  the  limited,  then  due,  or  look 
for  it  constantly  while  in  the  place  of  known  danger.     His  sole  im- 
mediate duty  was  that  of  care  for  his  own  safety.    With  the  train  run- 
ning at  25  or  30  miles  an  hour  (as  variously  estimated  by  the  wit- 
nesses), and  no  physical  disability  on  his  part,  ample  time  would  ap- 
pear for  his  escape  from  either  position  of  danger  mentioned  in  the 
testimony,  after  the  engine  passed  the  viaduct,  were  vigilant  watch 
kept  up;   and  his  obligation  to  such  exercise  of  care,  under  the  cir- 
cumstances, is  not  open  to  question.     No  escape  appears  from  the  con- 
clusion that  this  obligation  was  violated  in  any  aspect  of  the  testi- 
mony;   and  thus  the  negligence  of  the  deceased  was  a  contributor)- 
cause  of  injury,  to  say  the  least. 

In  Dunworth  v.  Grand  Trunk  Western  Ry.  Co.,  127  Fed.  307,  309, 
62  C.  C.  A.  225,  227,  Judge  Jenkins,  speaking  for  the  court  in  refer- 
ence to  like  circumstances,  pertinently  remarks: 

*'Such  conduct,  can  he  characterized  only  as  reckless.  Without  necessity,  he 
deliberately  placed  himself  In  a  situation  of  known  danger.  In  the  open  space 
he  would  have  been  immune  from  danger,  and  with  equal  facilities  for  seeing 
In  both  directions.  He  had  no  right  to  stand  upon  the  track.  Taking  the 
risk,  the  consequences  should  not  be  imposed  upon  another.  Railroad  Com- 
pany T.  Houston,  95  U.  S.  097,  24  L.  Ed.  542 ;  Schofleld  v.  Railway  Company. 
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114  U.  S.  615,  5  Sup.  Ct.  1125,  29  L.  Ed.  224;  Northern  Pacific  Railroad  Com- 
pany V.  Freeman,  174  U.  S.  379,  19  Sup.  Ot  763,  43  L.  Ed.  1014.** 

The  case  at  bar  is  unmistakably  within  the  ruling  in  the  above- 
mentioned  case,  with  the  proof  of  contributory  negligence,  or  need- 
less risk  assumed,  greatly  strengthened  by  the  conceded  facts,  (1) 
that  the  limited  train  was  due  immediately,  on  the  track  in  question ; 
and  (2)  that  the  deceased  was  long  familiar  with  such  expectation, 
and  had  usually  stopped  for  the  train  at  that  time  and  place.  The 
common-law  rule  of  contributory  negligence  as  a  bar  to  recovery  may 
be  set  aside  by  legislation,  but  not  by  judicial  means.  Courts  are  to 
administer  justice  between  parties  in  conformity  with  established  law, 
without  departure  for  individual  views  of  hardship,  either  in  the  rule 
or  its  application. 

The  judgment  of  the  Circuit  Court,  accordingly,  is  affirmed. 

GROSSCUP,  Circuit  Judge,  dissents. 


(157  Fed.  69.) 

AMERICAN  SMELTING  &  REFINING  CQ.  v.  McGEB. 

(Circuit  Court  of  Appeals,  Eighth  Circuit.    November  8,  1907.) 

No.  2,543. 

!•  Masteb  and  Sebvaniv-Negliqencb— Assumption  of  Risk— Contbibdtobt 
Negligence. 

The  plaintiff,  an  experienced  bollermaker's  helper,  was  sent  to  punch 
some  holes  in  a  piece  of  galvanized  iron  with  a  power  punch.  The  die, 
a  piece  of  tempered  steel  2^2  inches  in  diameter  with  a  suitable  hole  In 
it,  lay  in  a  depression  in  the  block  so  that  the  punch  struck  the  hole  In  It 
true  when  he  went  to  do  his  work.  This  die  had  been  fastened  in  its 
place  by  a  set  screw  which  extended  through  the  side  of  the  block  and 
into  the  die,  but  this  screw  had  been  broken  for  more  than  a  month,  so 
that  the  die  was  loose  and  there  was  danger  that  the  punch  would  raise  it 
from  its  position  and  displace  it  so  that  the  punch  would  strike  the  solid 
steel  of  the  die  and  injure  the  operator.  The  break  in  the  screw  and  the 
looseness  of  the  die  were  not  readily  observable,  and  the  plaintiff  was  not 
aware  of  them.  After  he  had  punched  several  holes  in  the  iron,  and  as  he 
was  making  another,  something  struck  his  eye  and  put  it  out.  After  the 
accident  there  was  a  piece  broken  off  of  the  point  of  the  punch,  and  a 
piece  broken  off  of  the  side  of  the  hole  in  the  die.  Small  particles  some- 
times fly  off  from  galvanized  iron  when  holes  are  punched  in  it,  but  there 
was  no  evidence  that  any  serious  injury  had  been  known  to  result  from 
them.    Held : 

There  was  substantial  evidence  of  causal  negligence  of  the  master.  The 
evidence  that  the  servant  assumed  the  risk  or  that  he  was  guilty  of  con- 
tributory negligence  was  not  conclusive,  and  these  questions  were  for  the 
jury. 

[£:d.  Note. — ^For  cases  in  point,  see  Cent  Dig.  vol.  34,  Master  and  Serv- 
ant, H  958-961,  1005,  1068-1132. 

Assumption  of  risk  incident  to  employment,  see  note  to  Chesapeake  & 
O.  R.  Co.  V.  Hennessey,  38  C.  C.  A.  314.] 

2.  Same— Assumption  or  Risk— Defect  Must  be  Readily  Obsebvabue  to 
Raise. 

The  request  to  charge  that  if  the  employ^  knew  or  had  an  opportunity 
to  know  of  the  defect  and  appreciate  its  risk  he  assumed  it,  or  was  guilty 
of  contributory  negligence,  was  properly  refused  because  the  defect  was 
not  readily  observable.    The  true  rule  is  that  if  the  servant  knew  of  the 
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defect,  or  if  It  was  so  plainly  observable  that  he  could  have  seen  it  by  the 
exercise  of  ordinary  prudence,  and  If  he  appreciated  that  it  was  dangv- 
ons,  he  assumed  the  risk  of  it 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig.  toI.  84,  Master  and  Serr- 
ant,  i  584.] 

3.   SaICE— CONTBIBUTOBT   NEOLIGKNCE. 

The  servant's  opportunity  to  know  of  tiie  defect  which  was  not  ob- 
vious or  readily  observable,  was  not  conclusive  evidence  of  his  negligawe. 

The  court  rightly  charged  that  it  was  the  servant's  duty  to  use  that 
kind  of  care  for  his  own  safety  that  an  ordinarily  prudent  man,  under 
similar  circumstances  with  the  plaintiff's  experience,  would  use,  and  that 
if  he  failed  to  exercise  this  care  and  that  failure  directly  contributed  to 
his  injury,  he  could  not  recover. 

[Ed.  Note. — For  cases  In  point  see  Gent  Dig.  vol.  84,  Master  and  Serv- 
ant, n  674,  708.] 

(Syllabus  by  the  Court) 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Utah. 

W.  J.  Barrette  (Henderson,  Pierce  &  Critchlow,  on  the  brief),  for 
plaintiff  in  error. 

Thomas  Marioneaux  (O.  W.  Powers,  on  the  brief),  for  defendant  in 
error. 

Before  SANBORN  and  VAN  DEVANTER,  Circuit  Judges,  and 
PHILIPS,  District  Judge. 

SANBORN,  Circuit  Judge.  As  the  plaintiff  below  was  using  a  pow- 
er punch  of  his  employer  to  punch  some  holes  in  a  piece  of  galvanized 
iron,  something  struck  one  of  his  eyes  and  put  it  out  He  sued*  his  em- 
ployer, the  American  Smelting  &  Refining  Company,  the  defendant  be- 
low, for  negligence,  in  that,  among  other  things,  it  failed  to  provide 
the  machine  with  threads  in  the  chuck  head  that  would  hold  the  punch 
point  tightly  in  place,  and  in  that  it  failed  to  furnish  a  set  screw  which 
would  hold  the  die  securely  in  place  so  that  in  the  operation  of  the  ma- 
chine the  punch  would  surely  strike  the  hole  in  the  die  true.  The  de- 
fendant denied  that  it  was  negligent,  and  averred  that  the  plaintiff 
knew  and  assumed  the  risk  of  operating  the  machine.  There  was  a 
verdict  and  judgment  for  the  plaintiff. 

The  specifications  of  error  are  that  the  court  refused  to  instruct  the 
jury  to  return  a  verdict  for  the  defendant,  that  it  refused  to  instruct 
them  that  it  was  the  plaintiff's  duty  to  observe  whether  the  machine 
was  in  a  reasonably  fair  condition  for  use,  and,  if  it  was  not,  he  either 
assumed  the  risk  of  his  use  of  it  or  was  negligent  in  using  it,  and  in  that 
it  refused  to  instruct  them  that  if  the  plaintiff,  knowing  or  having  the 
opportunity  of  knowing  the  condition  of  the  machine,  was  of  the  opin- 
ion that  it  was  safe,  and  used  it,  he  could  not  recover.  There  was  sub- 
stantial evidence  of  these  facts :  The  plaintiff  was  an  experienced  boil- 
ermaker's  helper,  and  he  was  directed  by  his  superior  to  punch  out  a 
hole  in  a  piece  of  galvanized  iron.  The  method  to  be  pursued  wsls  to 
punch  out  some  small  holes  around  the  inner  circumference  of  a  circle 
marked  on  the  iron.  There  were  two  power  punches,  the  smaller  of 
which  was  used  when  the  larger  was  in  operation.    The  plaintiff  was 
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competent  to  operate  the  machine  and  to  do  the  work  thus  assigned 
him.  The  larger  ptmch  was  in  use,  and  he  proceeded  to  the  smaller 
one  and  punched  several  holes  when,  as  he  was  punching  another,  some- 
thing hit  his  eye  and  destroyed  it.  No  foreign  substance  was  found  in 
the  socket  of  the  eye.  The  die  of  the  machine  was  about  2J4  inches 
in  diameter.  It  rested  in  a  depression  provided  for  it  in  a  block,  and 
had  a  hole  in  it  with  which  the  punch  engaged  when  in  operation.  The 
punch  and  the  die  were  tempered  steel,  and  a  collision  between  the 
punch  and  the  solid  portion  of  the  die  was  dangerous  to  the  operator. 
A  set  screw  had  been  provided  which  passed  through  the  side  of  the 
block  and  into  the  die,  and  which,  when  in  proper  condition,  held  the 
die  rigidly  in  place  in  the  block.  When  this  stt  screw  was  broken  or 
failed  to  engage  both  block  and  die,  the  latter  would  sometimes  be 
drawn  up  out  of  its  place,  and  there  was  danger  that  it  would  become 
displaced  in  that  way  so  that  the  punch  would  not  strike  the  hole  in  the 
die  true,  but  would  collide  with  the  side  of  it.  This  set  screw  had 
been  broken  for  a  month  or  two,  and  it  did  not  engage  the  die  or  hold  it 
in  place.  Its  condition  was  not  obvious  or  readily  observable.  Im- 
mediately after  the  accident  it  was  discovered  that  a  small  piece  had 
been  broken  off  of  the  end  of  the  punch  and  out  of  the  side  of  the  hole 
in  the  die.  When  the  plaintiff  went  to  the  machine  to  punch  out  the 
iron,  the  punch  struck  the  hole  in  the  die  true,  and  he  did  not  change 
or  adjust  any  part  of  it.  Particles  sometimes  fly  off  of  galvanized  iron 
while  holes  are  being  punched  in  it,  strike  operators  and  draw  the 
blood,  but  no  witness  testified  that  he  ever  knew  of  a  serious  injury 
from  that  source.  If  one  hole  is  punched  out  of  galvanized  iron  and  an 
attempt  is  made  to  punch  another  by  the  side  of  it,  so  that  one  side 
of  the  punch  strikes  the  iron  and  the  other  falls  into  the  hole  in  the  die 
without  obstruction,  the  metal  sheet  will  force  the  punch  to  one  side 
and  cause  it  to  collide  with  the  steel  of  the  die ;  but  an  experienced  op- 
erator would  not  proceed  in  that  way,  and  there  was  no  evidence  that 
the  plaintiff  did.  There  was  evidence  of  other  facts,  but  none  that 
modifies  the  logical  and  legal  effect  of  the  facts  which  have  been  re- 
cited. 

It  was  the  duty  of  the  employer  to  exercise  ordinary  care  to  furnish 
reasonably  safe  machinery,  and  to  use  ordinary  care  to  maintain  it  in 
a  reasonably  safe  condition  of  repair,  and  its  failure  to  do  so  was  negli- 
gence which,  if  causal,  was  actionable.  The  broken  set  screw,  the  ab- 
sence of  any  effective  means  to  hold  the  die  securely  in  place  for  more 
than  a  month  before  the  accident,  the  danger  therefrom,  the  broken 
point  of  the  punch  and  side  of  the  hole  after  the  accident,  and  the  other 
facts  to  which  reference  has  been  made,  constituted  substantial  evidence 
that  the  defendant  was  negligent  in  the  inspection  and  repair  of  the 
machine,  and  that  this  negligence  caused  the  injury.  The  evidence 
that  it  might  have  been  caused  by  flying  particles  from  the  galvanized 
iron  or  by  ptmching  out  the  side  of  a  hole  so  that  one  side  of  the  punch 
met  with  no  resistance  was  much  less  persuasive  and  insufficient  to 
bring  the  case  within  the  rule  that  when  an  injury  may  have  been  the 
effect  of  one  of  two  or  more  causes  the  jury  may  not  speculate  on  the 
cause.    The  natural  and  rational  inference  from  the  evidence  was  that 
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the  injury  was  caused  by  the  broken  set  screw  and  by  the  negligence  of 
the  defendant  in  failing  to  inspect  and  renew  it  The  risk  of  the  loose 
die  was  not  one  of  the  ordinary  risks  of  the  employment.  The  plaintiff 
testified  that  he  did  not  know  that  the  set  screw  was  broken  or  that  the 
die  was  loose,  and  there  was  no  evidence  to  the  contrary.  Its  conditicm 
was  not  readily  observable.  It  was  inserted  in  the  side  of  the  block, 
and  the  "break  in  it  and  its  incapability  of  holding  the  die  tightly  in 
place  were  not  obvious.  The  evidence,  therefore,  did  not  conclusively 
show  that  the  plaintiff  knew,  or  that  a  person  of  ordinary  prudence 
by  the  exercise  of  reasonable  diligence  and  care  in  his  situation  would 
have  known,  that  the  screw  was  broken  or  the  die  loose,  and  it  was  not 
the  duty  of  the  court  to  instruct  the  jury  that  he  assumed  the  risk  of 
this  defect,  or  that  he  was  guilty  of  contributory  negligence  in  his  use 
of  the  machine.  The  court  rightly  refused  to  instruct  the  jury  to  re- 
turn a  verdict  for  the  defendant. 

The  refusal  by  the  court  of  the  two  other  requests  to  charge  the  jur\' 
present  a  single  question.  In  each  request  counsel  asked  the  court 
to  charge  the  jury  that  the  plaintiff  could  not  recover  if  the  plaintiff 
knew  or  had  the  opportunity  of  knowing  or  of  observing  the  defective 
condition  of  the  die.  The  requested  instruction  is  sound  and  right  in 
cases  in  which  the  defect  is  obvious  or  readily  observable.  In  such 
cases  a  servant  cannot  fail  to  see  a  defect  which  is  plainly  observable, 
or  to  observe  that  which  is  obvious,  and  then  recover  because  he  failed, 
and  if  he  knows  or  has  the  opportunity  to  know  it  and  appreciates  the 
risk  from  it  he  cannot  recover.  But  this  rule  is  inapplicable  to  this 
case  because  the  defect  was  not  readily  observable.  The  punch  struck 
the  die  true.  The  die  was  in  its  place.  It  appeared  to  be  secure.  The 
break  of  the  set  screw  and  the  consequent  looseness  of  the  die  which 
made  it  dangerous  were  not  apparent.  They  could  have  been  discov- 
ered by  the  plaintiff  only  by  searching  out  the  screw  in  the  side  of 
the  block  and  trying  it.  The  duty  to  make  this  search  was  not  cast 
upon  the  plaintiff.  The  charge  of  the  court  upon  this  subject  was:  **If 
the  plaintiff  knew  of  the  particular  defect  in  this  punch,  if  you  find  it 
actually  caused  the  injury,  and  appreciated  that  it  was  dangerous,  or 
if  you  believe  it  was  so  plainly  observable  that  he  could  have  observed 
it  by  the  use  of  ordinary  prudence,  then  he  assumed  that  risk  and  he 
cannot  complain  that  he  was  injured  by  it.  Besides  that,  *  *  * 
the  plaintiff  was  required  to  use  just  that  kind  of  care  for  his  own  safe- 
ty that  an  ordinarily  prudent  man,  under  similar  circumstances,  with 
the  plaintiff's  experience  would  use.  *  *  *  If  he  failed  to  use 
that  kind  of  care  and  the  injury  would  have  been  averted  by  the  use 
of  it,  he  was  guilty  of  contributory  negligence,  and  he  cannot  re- 
cover." The  charge  was  right,  and  the  court  properly  refused  to  give 
the  instructions  requested  because  they  were  not  applicable  to  the  facts 
of  this  case. 

There  was  no  error  in  the  trial,  and  the  judgment  is  aflSrmed.  Texas 
&  Pacific  Ry.  v.  Archibald,  170  U.  S.  665,  673, 18  Sup.  Ct  777.  780,  42 
L.  Ed.  1188. 
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(157  Fed.  73.) 

CITIZENS'  SAVINGS  &  TRUST  CX).  v.  BELLEVILLE  &  S.  I.  R.  CO. 

(Circait  Court  of  Appeals,  Seventh  Circuit    October  1,  1907.) 

No.  1,358. 

1.  Equity— Right  to  Relief— Laches. 

A  delay  of  more  than  10  years  in  bringing  suit,  and  beyond  the  time 
limited  by  statute  for  bringing  an  action  at  law,  constitutes  such  laches, 
prima  facie,  as  will  bar  relief  in  equity,  unless  the  delay  was  excusable 
under  the  facts  alleged. 

2.  Same. 

Defendant  railroad  company  issued  stock  to  a  county,  receiving  In  pay- 
ment bonds  of  the  county  which  it  sold  but  which  were  afterward  adjudg- 
ed void.  The  stock  was  also  afterward  canceled  at  suit  of  a  stockholder. 
Subsequently  complainant,  which  was  a  holder  of  certain  of  the  bonds, 
brought  suit  againet  defendant,  and  obtained  a  decree  adjudging  that  de- 
fendant held  the  stock  issued  on  account  of  complainants  bonds  in  trust 
for  its  benefit,  and  it  was  then  Issued  to  complainant.  Prior  to  such  suit, 
and  pending  the  suit  for  cancellation  of  the  county's  stock,  defendant 
declared  and  paid  a  dividend  on  its  other  stock,  but  purposely  omitted 
such  stock  upon  which  it  denied  any  liability.  In  the  suit  of  complain- 
ant to  compel  the  issuance  to  it  of  stock,  It  made  no  claim  for  such  divi- 
dend, but  more  than  10  years  after  the  same  had  been  declared  made  de- 
mand therefor  and  brought  a  second  suit  in  equity  for  its  recovery.  Held, 
that  prima  facie  such  suit  was  barred  by  laches,  and  that  the  delay  was 
not  excused  by  general  averments  in  the  bill  of  want  of  knowledge  of  the 
dividend  of  due  diligence  and  concealment  by  defendant,  without  the  alle- 
gation of  any  facts  to  support  such  general  averments. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
Division  of  the  Northern  District  of  Illinois. 

This  appeal  Is- from  a  decree  which  dismisses  for  want  of  equity  a  bill  filed 
by  Citizens*  Savings  &  Trust  Company,  as  complainant,  against  the  appellee 
rai!road  company,  upon  demurrer  to  the  bill.  The  suit  is  for  recovery  of  al- 
leged dividends  declared  by  the  appellee  upon  its  stock,  whereof  400  shares 
were  held  by  it  in  trust  for  and  equitably  the  property  of  the  appellant,  as 
adjudicated  in  a  prior  suit  between  the  parties.  The  facts  averred  in  the 
bill  in  reference  to  the  stock  transactions  are  substantially  the  same  which  are 
stated.  In  connection  with  the  opinion  of  this  court,  Jn  the  above-mentioned 
prior  litigation,  reported  as  Citizens'  Savings  &  Loan  Ass'n  et  al.  v.  Belleville 
&  S.  I.  R.  Co.,  117  Fed.  109,  54  C.  O.  A,  495.    In  reference  to  the  dividends 

claimed,  the  averments  are  in  substance :    That  "on  or  before  the day 

of ^  1896,"  4,170  shares  of  common  stock  had  been  issued  by  the  appel- 
lee. Inclusive  of  the  above-mentioned  400  shares  transferred  to  the  appellant 

under  the  prior  decree,  and  "on  said day  of ,  1896,"  a  dividend 

was  declared  by  the  directors  of  19  per  cent  upon  the  common  stock,  and 
actually  paid  upon  8,170  shares;  that  the  dividend  was  not  paid  upon  the 
appellant's  400  shares,  and  payment  thereof  was  demanded  and  refused  on 
July  28,  1905;  that  the  trust  in  favor  of  the  appellant  existed  during  the 
years  1896  and  1897,  but  it  was  not  notified  of  such  declaration  of  dividend ; 
that  the  appellee  (railroad  company)  "concealed  the  same";  and  that  your 
orator  exercised  reasonable  diligence,  but  did  not  learn  of  same  "until  the 
day  of  July,  1905." 

This  bill  was  filed  March  14,  1906.  Nine  several  grounds  for  demurrer  are 
stated,  namely :  (1)  The  remedy.  If  any  exists  under  the  allegations,  is  com- 
plete at  law,  and  jurisdiction  in  equity  does  not  appear;  (2)  the  dividend,  as 
alleged,  was  payable  before  complainant  became  a  stockholder;  (8)  Perry 
county  is  a  necessary  party,  and  (4)  was  the  stockholder  entitled  to  the  divi- 
dend sued  for,  if  any  one  was  entitled  thereto :  (5)  the  alleged  cause  of  action 
did  not  accrue  within  five  years,  and  is  barred  by  limitation,  and  (6)  did  not 
84  CCA 37 
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accrue  within  10  years  limited  by  statute ;  (7)  laches  appears  in  delay  of  suit 
with  no  facts  stated  to  excuse  the  delay ;  (8)  the  prior  decree  averred  in  the 
bill  Is  res  judicata ;  and  (9)  full  performance  thereof  appears  on  the  part  of 
defendant 

J.  M.  Blayney,  for  appellant 
Blewtt  Lee,  for  appellee. 

Before  BAKER  and  SEAMAN,  Circuit  Judges,  and  SANBORN, 
District  Judge. 

SEAMAN,  Circuit  Judge  (after  stating  the  facts  as  above).  The 
Citizens'  Savings  &  Trust  Company,  appellant,  filed  the  bill  in  ques- 
tion to  recover  dividends  upon  400  shares  of  stock  in  the  appellee  rail- 
road company ;  ownership  of  such  stock  having  been  awarded  the  ap- 
pellant, under  its  former  corporate  name,  in  a  prior  decree  between 
the  parties,  under  mandate  from  this  court.  Citizens'  Savings  &  Loan 
Ass'n  V.  Belleville  &  S.  I.  R.  Co.,  117  Fed.  109,  54  C.  C.  A.  495.  The 
decision  referred  to  settled  the  relation  of  each  to  the  shares  of  stock 
through  the  original  void  transactions  of  Perry  county  in  subscrip- 
tion therefor  and  issue  of  bonds  in  payment,  sale  of  the  bonds  to  the 
appellant,  and  use  of  the  proceeds  by  the  appellee  for  its  exclusive  bene- 
fit ;  that  upon  return  of  die  stock  by  the  county  to  the  appellee  for  can- 
cellation, under  an  adjudication  of  invalidity,  the  purdiasers  of  the 
bonds  became  entitled  to  the  benefit  thereof;  and  tiiat  the  appellant, 
under  its  purchase,  was  entitled  to  have  400  shares  of  stock  issued  ac- 
cordingly. No  rights  there  involved  are  reviewable  under  the  present 
bill,  and  the  question  is  whether  recovery  of  the  alleged  dividends  up- 
on this  stock  is  authorized  in  equity,  under  the  facts  now  averred,  in 
the  Hght  of  that  adjudication.  The  several  grounds  of  demurrer  do 
not  require  examination  in  detail,  if  the  bill  is  without  equity  under 
either  of  the  objections. 

For  the  relief  sought,  it  is  averred  that  the  appellee  declared  a  divi- 
dend of  19  per  cent,  upon  its  common  stock  on  the  " day  of 

,  1896,**  when  4,170  shares  had  been  issued,  of  which  the  "shares 

now  held  and  owned"  by  the  appellant  "are  a  part,"  and  made  pay- 
ments on  3,170  shares  only,  thus  leaving  unpaid  the  dividends  on  the 
shares  issued  to  Perry  county  (which  included  the  stock  in  question), 
canceled  on  October  25,  1897,  under  the  decree  of  invalidity  above 
mentioned.  It  is  further  averred  that  the  trust  declared  in  favor  of 
the  appellant  in  the  prior  decree  "was  in  existence  during  the  years 
1896  and  1897";  that  the  appellant  was  not  notified  that  such  divi- 
dend was  declared,  and  the  appellee  "concealed  the  same";  that  the 
appellant  "exercised  reasonable  diligence,  but  did  not  learn  of  the 
same  until  the day  of  July,  1905" ;  and  that  payment  was  de- 
manded and  refused  July  28,  1905.  This  bill  was  filed  March  14,  1906, 
and  the  question  arises  at  the  threshold  whether  the  suit  in  equity,  if 
otherwise  entertainable,  is  not  barred  by  the  long  delay  thus  disclosed, 
notwithstanding  these  vague  averments  by  way  of  excuse.  The  ob- 
jections, both  of  statutory  limitation  and  laches,  are  expressly  raised 
by  the  demurrer,  and  unless  the  delay  is  excusable  under  the  facts 
alleged,  a  fundamental  requirement  of  equity  for  the  exercise  of  its 
jurisdiction  is  wanting,  and  the  decree  dismissing  the  bill  may  well 
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rest  on  laches  thus  appearing  (Hardt  v.  Heidweyer,  152  U.  S.  547,  558, 

14  Sup.  Ct.  671,  38  L.  Ed.  548,  and  authorities  reviewed),  without 
pursuing  the  further  inquiry  discussed  in  the  arguments,  whether  the 
nature  of  the  alleged  liability  would  authorize  enforcement  in  equity. 

The  maxim  of  equity  jurisprudence,  that  "equity  aids  the  vigilant, 
not  those  who  slumber  on  their  rights,"  must  be  observed  throughout 
the  administration  of  its  remedies  (1  Pomeroy's  Eq.  Jur.  [2d  Ed.]  J 
418)  ;  and  it  is  indisputable — apart  from  the  allegations  of  trust,  to 
be  considered  later— that  the  conceded  facts  of  the  time  which  has  run 
upon  the  demand  in  suit  impute  prima  facie  laches  on  the  part  of  the 
appellant  Without  other  averments  of  fact  to  clear  the  demand  from 
that  imputation,  within  recognized  principles  of  equity  it  is  plain  that 
no  relief  can  be  granted  under  the  bill.     Hardt  v.  Heidweyer,  supra. 

The  events  and  dates  which  show  the  delay  may  be  summarized: 
In  1870  the  bonds  were  issued  by  Perry  county  in  exchange  for  the 
appellee's  stock,  and  the  appellant  purchased  40  of  these  bonds  in  1871 ; 
interest  was  paid  by  the  county  upon  the  bonds  until  1887,  when  fur- 
ther payments  were  refused ;  and  in  1890  the  appellant  sued  the  coun- 
ty thereupon,  but  failed  of  recovery  through  adjudication  that  the  bonds 
were  void.    Citizens'  Sav.  &  Loan  Ass'n  v.  Perry  County,  156  U.  S.  692, 

15  Sup.  Ct.  547,  39  L.  Ed.  585.  Subsequently  (Stebbins  v.  Perry  Co., 
167  111.  567, 47  N.  E.  1048)  other  parties  brought  suit  against  the  coun- 
ty for  cancellation  of  the  stock  received  in  exchange,  and  obtained  a 
decree,  upon  which  the  shares  were  canceled  October  25,  1897,  and 
returned  to  the  appellee.  On  April  15,  1898,  this  appellant,  under  its 
former  name,  brought  suit  against  the  appellee  to  obtain  certificates 
to  be  issued  in  its  favor  for  400  shares  of  the  canceled  stock,  resulting 
in  a  decree  accordingly.  May  16,  1903,  which  was  subsequently  per- 
formed by  the  appellee.  The  dividends  for  which  recovery  is  sought, 
if  in  any  sense  applicable  to  the  void  issue  to  the  county,  were  declared 
long  prior  to  the  last-mentioned  proceedings  on  behalf  of  the  appel- 
lant claiming  an  equity  in  that  issue  of  stock.  The  bill  states  this  date 
indefinitely  as  the  " day  of ,  1896,"  although  it  was  con- 
ceded upon  the  argument  that  the  actual  date  appears  of  record  in 
books  and  reports  of  the  railroad  company  as  September  29,  1895. 
Demand  of  payment  was  made  by  the  appellant,  as  averred,  on  July 
28,  1905,  and  this  suit  was  not  commenced  until  March  14,  1906.  The 
bill  is  silent  upon  any  reference  in  the  prior  litigation  to  the  benefit  of 
any  dividends  which  may  have  been  earned  or  declared  upon  the  stock 
there  claimed ;  and  if  omitted  from  that  controversy,  no  explanation 
appears,  unless  the  above-mentioned  general  averments  that  the  ap>- 
pellant  was  not  informed  of  the  declaration  of  a  dividend  until  1905 
are  sufficient  to  that  end. 

Thus  the  time  which  elapsed  between  the  declaration  of  the  divi- 
dend and  the  filing  of  this  bill  exceeds  10  years,  either  under  the  con- 
ceded fact  of  the  actual  date  of  dividend,  or  under  the  rule  applicable 
to  the  indefinite  time  mentioned  in  the  bill  which  would  require  such 
interpretation.  Treated  as  a  cause  of  action  which  accrued  in  favor 
of  the  appellant  when  the  dividend  was  declared,  suit  for  recovery 
was  barred  by  the  statute  of  limitations  in  Illinois,  whether  the  obliga- 
tion is  one  arising  upon  implied  contract,  or  in  writing  under  the  res- 
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olution  of  the  directors,  as  variously  designated  in  the  authorities  cited, 
respectively,  in  the  briefs.  The  provisions  referred  to  are  sections 
as,  16,  c.  83,  Kurd's  Rev.  St.  1905  (2  Starr  &  C.  Ann.  IlL  St.  1896, 
[2d  Ed.]  pp.  2625,  2631),  with  the  limitations  of  five  years  (section  15) 
"on  unwritten  contracts,  express  or  implied,"  and  ten  years  (section  16) 
"on  bonds,  promissory  notes,  *  *  *  written  contracts,  or  other 
evidence  of  indebtedness  in  writing."  Assuming  that  demand  and  re- 
fusal of  payment  were  needful  to  authorize  a  suit  for  the  dividend,  ei- 
ther at  law  or  in  equity,  the  demand  must  be  made  within  a  reasonable 
time  to  save  from  this  bar  (Baker  v.  Brown,  18  111.  91,  93,  and  au- 
thorities cited),  and  unless  so  made  "the  claim  is  considered  stale,  and 
no  relief  will  be  granted  in  a  court  of  equity."  Codman  v.  Rogers, 
10  Pick.  (Mass.)  112,  120;  1  Wood  on  Limitations  (2d  Ed.)  §  118. 
These  provisions  are  not  controlling,  however,  upon  the  question  of 
laches  in  equity,  although  the  periods  of  statutory  limitation  are  fre- 
quently adopted  therein,  by  way  of  analogy,  as  tests  of  prima  facie 
staleness  of  the  demand. 

The  rule  of  negligence  above  referred  to,  which  forbids  aid  to  stale 
demands  where  the  claimant  "slept  on  his  rights,  and  shows  no  excuse 
for  his  laches  in  asserting  them,"  is  independent  of  the  statute  of  limi- 
tations, and  the  tests  of  laches  conform  to  the  principles  of  equity,  not 
to  the  rigid  rules  of  the  common  law  which  govern  the  question  of 
limitation.  So  the  mere  lapse  of  time,  however  important  in  the  con- 
sideration, may  not  amount  to  laches  in  the  view  of  equity  when  other 
circumstances  are  shown  which  exclude  the  imputation  of  negligence 
and  laches.  The  solution  in  each  case  rests  upon  its  circumstances, 
and  laches  may  appear  and  bar  relief,  although  the  delay  is  less  than 
the  period  limited  by  statute.  Speidel  v.  Henrici,  120  U.  S.  377,  387, 
7  Sup.  Ct.  610,  30  L.  Ed.  718;  Alsop  v.  Riker,  155  U.  S.  448,  460,  15 
Sup.  Ct  162,  39  L.  Ed.  218 ;  Patterson  v.  Hewitt,  195  U.  S.  309,  319, 
25  Sup.  Ct.  35,  49  L.  Ed.  214. 

In  so  far,  therefore,  as  these  statutory  periods  may  serve  as  criteri- 
ons  of  staleness  in  equity — ^apart  from  their  force  as  statutory  bars, 
either  in  law  or  equity — it  is  not  essential  to  determine  which  period 
applies  to  a  right  of  action  for  dividends  in  the  common-law  sense,  as 
the  alleged  cause  of  action  either  accrued  more  than  10  years  before 
the  filing  of  the  bill,  or  it  was  then  within  the  power  of  tiie  appellant 
to  demand  and  enforce  its  assumed  equities.  Nor  is  it  needful  to  de- 
cide the  questions  discussed  in  the  briefs  whether  the  statute  of  limi- 
tations operates  as  an  independent  bar  under  the  averments  of  trus- 
teeship in  respect  of  stock  and  dividends.  The  consideration  of  laches 
involves  all  of  these  elements,  and  if  facts  appear  which  excuse  the 
delay  and  free  the  claimant  from  fault  or  neglect  therein,  with  the 
equities  in  his  favor,  he  is  not  chargeable  with  laches  through  the  lapse 
of  time  alone.  On  the  other  hand,  if  such  long  delay  is  not  thus 
cleared,  within  the  recognized  principles  of  equity,  from  the  prima 
facie  want  of  diligence,  laches  is  manifest,  and  the  way  of  equity  is  not 
open  for  relief,  without  reference  to  the  force  of  any  statute  of  limi- 
tations. 

When  the  alleged  dividend  of  1896  (1895)  was  declared  "upon  the 
common  stock  of  the  defendant" — with  neither  express  recognition  of 
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the  1,000  shares  issued  to  Perry  county  as  a  valid  issue  or  obligation, 
nor  intention  to  include  it  therein,  averred  in  the  bill — ^the  invalidity 
of  the  bonds  issued  by  Perry  county  in  exchange  for  the  stock  had 
been  adjudicated  and  all  parties  so  understood  their  status.  The  pro- 
ceedings to  have  the  stock  canceled  had  long  been  pending,  with  can- 
cellation then  decreed  in  the  circuit  court,  and  the  attitude  of  the  ap- 
pellee in  denial  of  obligation  upon  such  stock  was  manifest  and  un- 
mistakable, not  only  through  such  proceeding  on  behalf  of  a  stock- 
holder, but  in  the  alleged  exclusion  of  such  stock  from  dividend 
payments.  Moreover,  this  stock  was  canceled  October  25,  1897,  un- 
der final  decision  and  mandate  of  the  state  Supreme  Court.  The  equi- 
ties subsequently  set  up  and  established  in  favor  of  the  appellant  in 
400  shares  of  such  stock  were  manifestly  ignored  by  the  appellee  at 
this  stage,  and  left  no  room  for  the  appellant  to  rest  on  the  assump- 
tion that  such  equities  would  be  recognized  by  the  appellee,  in  pay- 
ment of  dividends  or  otherwise,  without  suit.  Understanding  on  the 
part  of  the  appellant  to  that  effect  clearly  appears  in  the  suit  referred 
to,  which  was  promptly  instituted,  April  15,  1898,  to  enforce  its  al- 
leged equities,  and  was  contested  vigorously.  Denial  of  equity  in  any 
dividends  earned  or  declared  upon  the  stock  was  equally  manifest  in 
this  attitude  of  the  appellee,  and  the  only  excuses  offered  in  the  pres- 
ent bill  for  the  failure  to  prosecute  a  claim  for  dividends,  either  in 
that  suit  or  separately,  are  the  general  averments  before  mentioned: 
(1)  Of  want  of  notice  of  such  dividends;  (2)  that  the  appellee  "con- 
cealed the  same";  (3)  that  the  appellant  "exercised  reasonable  dili- 
gence, but  did  not  learn  of  the  same"  until  July,  1905. 

The  rule  is  elementary  in  equity  pleading  that  material  facts  must 
be  distinctly  stated  in  the  bill,  not  mere  deductions  of  the  pleader  as 
to  >:heir  effect,  and  without  such  groundwork  of  fact  these  general 
averments  are  insufficient.  As  pointed  out  and  exemplified  in  the  well- 
considered  case  of  Hardt  v.  Heidweyer,  supra,  such  averments  of  ig- 
norance, concealment,  and  diligence,  with  no  facts  stated  to  test  their 
truth  and  worth,  do  not  aid  the  bill,  and  furnish  no  escape  from  the  im- 
puted laches  arising  from  the  delay.  Prestmiptively,  aside  from  admis- 
sions of  fact  at  the  bar,  the  dividend  was  declared  by  resolution  entered 
of  record,  and  likewise  reported  to  the  Railroad  &  Warehouse  Commis- 
sion of  the  state,  in  due  course,  as  an  item  within  the  direction  of  sec- 
tion 6  of  the  legislative  enactment  in  force  after  July  1,  1871,  pre- 
served in  chapter  lU  (section  172)  Kurd's  Rev.  St.  1905  (3  Starr  &  C. 
Ann.  111.  St.  1896,  p.  3304).  In  any  view,  however,  no  fact  is  stat- 
ed which  tends  to  show  either  suppression,  withholding  information, 
reasonable  cause  for  ignorance,  or  diligence  in  inquiry  or  claim.  With 
the  fact  of  dividend  declaration  thus  open  to  discovery  on  examina- 
tion, if  not  either  notorious  or  inferable  under  the  circumstances,  the 
neglect  to  make  claim  for  them  is  without  equitable  excuse.  If  the 
appellant  was  entitled  to  an  interest  in  such  dividends,  through  its 
equities  in  the  stock,  it  was  equally  a  present  right  of  action,  which 
should  have  been  brought  into  the  suit  then  commenced;  and  in  no 
event  postponed,  in  demand  and  suit,  as  disclosed  in  the  present  bill. 
If  the  right  arose,  as  averred,  through  a  trust  relation  in  respect  of 
the  stock,  the  trust  was  the  same  which  was  there  disputed  and  liti- 
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gated — it  rested  solely  upon  the  then  existing  fact,  not  upon  the  eventu- 
al adjudication — and  postponement  of  the  one  claim  for  judicial  de- 
termination of  the  other  was  neither  needful  nor  equitable  under  the 
circumstances. 

In  reference  to  the  general  rule  that  limitations  do  not  run  upon 
claims  arising  through  relations  of  trust,  upon  which  the  appellant 
relies,  the  plain  disavowal  of  any  such  trust  by  the  appellee,  as  before 
mentioned — in  its  insistence  upon  adverse  right  to  the  stock  when  de- 
manded, if  not  before — raised  the  well-recognized  exception  to  such 
rule,  if  otherwise  applicable  to  the  trust  in  question,  so  that  reason- 
able promptness,  both  in  demand  and  suit,  became  imperative  for 
equitable  relief,  and  the  inaction  and  delay  thereafter  "opened  the  door 
to  the  defense  of  laches."  Speidel  v.  Henrici,  120  U.  S.  377,  386,  7 
Sup.  Ct.  610,  30  L.  Ed.  718,  and  authorities  reviewed;  Patterson  v. 
Hewitt,  195  U.  S.  309,  321,  25  Sup.  Ct.  35,  49  L.  Ed.  214. 

We  are  of  opinion  that  the  averments  of  the  bill  disclose  gross  laches 
on  the  part  of  the  appellant,  and  that  no  error  appears  in  the  dismissal 
for  want  of  equity.    The  decree,  accordingly,  is  affirmed. 


a57  Fed.  7a) 

In  re  LETSON. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    October  19,  1907.) 

No.  72. 

1.  Bankbuptct— Homestead— PuBOHASE  with  Nonexempt  Funds. 

In  the  absence  of  a  local  rule  to  the  contrary,  the  mere  use  by  an  In- 
solvent of  nonexempt  f\inds  or  assets  In  acquiring  a  homestead  does  not 
make  It  subject  to  the  claims  of  his  creditors  in  bankruptcy. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  6,  Bankruptcy,  H 
66^-670.] 

2.  Same— Adjudication— Mattebs  Concluded. 

An  adjudication  of  bankruptcy  on  a  petition  charging  different  acts 
of  bankruptcy,  and  which  does  not  show  upon  which  one  it  proceeded, 
does  not  render  either  charge  res  Judicata  hi  the  further  proceedhigs. 

3.  Same— Review— Petition  to  Revise. 

The  decision  of  a  district  court  reversing  that  of  a  referee  finding  that 
a  bankrupt  was  guilty  of  fraud  in  a  transaction  does  not  necessarily  In- 
volve a  question  of  law  so  as  to  be  reviewable  on  a  petition  to  revise, 
where,  so  far  as  shown  by  the  record,  there  may  have  been  a  conflict  of 
testimony  as  to  the  facts. 

[Ed.  Note. — ^Appeal  and  review  in  bankruptcy  cases,  see  note  to  In  re 
Eggert,  43  C.  C.  A.  9.] 

4.  Same— Rights  or  Tbustee. 

There  exists  no  special  trust  relation  between  a  bankrupt,  and  his  cred- 
itors during  the  four  months  preceding  the  bankruptcy  which  entitles 
his  trustee  to  avoid  his  transactions  during  that  time  on  grounds  other 
than  those  specified  in  the  bankruptcy  act 

5.  Same— Exemptions— Estoppel  to  Appeal. 

The  fact  ^hat  a  bankrupt  accepted  the  benefit  of  an  order  of  a  referee, 
allowing  him  certain  personal  property  exemptions,  does  not  preclude  him 
from  appealing  from  a  part  of  the  same  order  relating  to  his  homestead 
exemption. 
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On  Petition  for  Review. 

Charles  West  (Winfield  Scott,  on  the  brief),  for  petitioner. 
James  K.  Beauchamp  and  R.  L.  Denton,  for  respondent. 
Before  SANBORN,  HOOK,  and  ADAMS,  Circuit  Judges. 

HOOK,  Circuit  Judge.  This  is  a  controversy  between  the  bank- 
rupt and  the  trustee  over  a  tract  of  land  in  Garfield  county,  Okl., 
claimed  by  the  former  as  a  homestead.  The  referee  found  that  the 
bankrupt  purchased  the  land  while  insolvent  and  within  the  four 
months  preceding  the  commencement  of  the  bankruptcy  oroceedings, 
and  that  in  doing  so  he  used  for  part  of  the  purchase  price  nonexempt 
property,  with  intent  to  cheat  and  defraud  his  creditors.  The  referee 
ordered  that  the  land  be  set  aside  as  a  homestead,  but  subject  to  a 
charge  in  favor  of  the  trustee  for  the  amount  and  value  of  lie  diver- 
sion from  nonexempt  assets.  Upon  certification  the  District  Court 
held  the  land  to  be  a  homestead  free  from  the  charge,  and  the  trustee 
thereupon  presented  to  this  court  a  petition  to  revise  in  matter  of  law. 

In  the  absence  of  a  local  rule  to  the  contrary,  and  there  is  none  in 
Oklahoma,  the  mere  use  by  an  insolvent  of  nonexempt  funds  or  as- 
sets in  acquiring  a  homestead  does  not  make  it  subject  to  the  claims 
of  creditors.  Assuming  the  rule  to  be  otherwise  when  there  is  an 
intent  to  cheat  and  defraud  creditors,  it  should  be  said  that  the  ex- 
istence of  such  intent  was  disputed  in  the  case  before  us.  The  ref- 
eree found  it  existed;  the  District  Court,  upon  the  same  evidence, 
found  it  did  not  exist,  for  such  is  the  effect  of  its  general  finding  in 
favor  of  the  bankrupt.  Upon  a  petition  to  revise,  questions  of  law 
can  be  considered,  but  not  disputed  questions  of  fact,  and  the  inquiry 
here  is,  was  there  error  of  law  in  the  proceedings  below?  As  to 
this  the  trustee  says: 

1.  That  a  fraudulent  diversion  of  nonexempt  assets  in  acquiring 
the  homestead  was  charged  by  the  creditors  in  the  original  petition 
as  an  act  of  bankruptcy,  and  the  adjudication  which  followed  ren- 
dered that  fact  res  adjudicata,  and,  therefore,  as  matter  of  law,  not 
to  be  further  denied.  Ayres  v.  Cone,  138  Fed.  778,  71  C.  C.  A.  144. 
But  there  were  five  other  distinct  acts  of  bankruptcy  charged  in  the 
creditors'  petition,  and  the  record  does  not  show  upon  which  the  ad- 
judication proceeded;  therefore  the  matter  is  at  large.  Russell  v. 
Place,  94  U.  S.  606,  24  L.  Ed.  214;  JEtna  Life  Ins.  Co.  v.  Board  of 
Com'rs,  117  Fed.  82,  54  C.  C.  A.  468.  The  adjudication  in  bankruptcy 
was  in  general  terms,  and  it  might  well  have  been  authorized  by  proof 
of  any  one  or  more  of  the  other  acts  charged.  The  controversy  here 
is  not  that  in  the  original  proceeding.  The  adjudication  in  bankruptcy 
stands  admitted  and  uncontested,  and,  for  aught  the  record  shows, 
it  may  have  proceeded  upon  a  groimd  wholly  disconnected  from  the 
acquisition  of  the  homestead. 

2.  That  the  District  Court  did  not  disturb  the  finding  of  the  referee 
that  the  bankrupt  was  guilty  of  fraud.  Not  so.  All  the  evidence 
before  the  referee  was  certified  to  the  court  and  examined  by  it  de 
novo,  with  the  result  that  the  decision  of  the  referee  was  reversed, 
and  the  land  declared  a  homestead  free  of  all  claims  of  the  trustee. 
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The  conclusion  of  the  court  negatives  the  existence  of  fraud.  All 
the  evidence  upon  which  the  referee  and  the  court  acted  is  not  before 
us,  and  we  cannot  say  that  they  merely  drew  different  legal  deduc- 
tions from  undisputed  facts.  The  record  not  showing  to  the  con- 
trary, there  may  have  been  a  conflict  in  the  evidence  on  the  issue  of 
fraud,  and  in  that  event  a  review  could  not  be  secured  by  petition  to 
revise. 

3.  That  the  rule  is  that  during  the  four  months  preceding  the  filing 
of  a  petition  in  bankruptcy  the  bankrupt  holds  his  nonexempt  property 
in  trust  for  his  creditors,  and  in  case  of  breach  of  the  trust  the  credit- 
ors or  their  representative — ^the  trustee  in  bankruptcy — possess  the 
usual  remedies  of  cestuis  que  trust  including  the  right  to  follow  all 
such  property  wherever  it  can  be  discovered  and  identified  in  original 
or  altered  form.  This  is  altogether  a  misconception.  The  bankrupt 
and  his  creditors  sustain  no  such  relation  before  the  filing  of  the  peti- 
tion. Upon  the  appointment  and  qualification  of  the  trustee,  his 
title  relates  back  to  the  time  of  the  adjudication,  and  his  rights  and 
remedies  as  to  property  previously  disposed  of  are  definitely  defined 
and  limited  by  the  bankruptcy  act. 

4.  That,  because  the  bankrupt  accepted  and  disposed  of  two  horses 
set  off  to  him  as  exempt  by  the  referee,  he  waived  his  right  to  com- 
plain of  the  referee's  action  as  to  the  homestead.  This  contention  is 
also  erroneous.  Though  both  matters  were  heard  by  the  referee  at 
the  same  time  and  were  covered  by  the  same  order,  they  were  wholly 
independent  of  each  other.  The  case  does  not  fall  within  the  rule 
that  an  acceptance  of  the  benefits  of  a  decree  or  order  precludes  one 
from  complaining  of  its  burdens. 

The  petition  to  revise  is  denied. 


(157  Fed.  80.) 

SUN  PUB.  C50.  v.  LAKE  ERIE  ASPHALT  BLOCK  CO. 

(Circuit  CJourt  of  Appeals,  Sixth  Circuit    November  27,  1907.) 

No.  1,643. 

L  Writ  of  Bbbob— Review—Questions  Considered. 

That  a  verdict  is  against  the  weight  of  the  evidence  cannot  be  assign- 
ed as  error  In  the  federal  courts. 

2.  Save— Questions  Presented  for  Review. 

To  entitle  a  party  to  assign  as  error,  In  an  appellate  conrt,  that  th^e 
was  no  evidence  in  support  of  the  verdict  rendered,  the  question  must 
have  been  presented  to  the  trial  court  by  a  motion  for  direction  of  a  ver- 
dict, and  due  exception  taken  to  its  refusal. 

3.  SAMtt— Admissibility  of  Evidence. 

To  render  the  rulings  of  a  trial  court,  admitting  or  rejecting  evidence, 
reviewable  on  a  writ  of  error,  the  record  must  show  an  exception,  taken 
to  each  ruling,  assigned  as  error,  and,  where  an  objection  was  sustained 
to  a  question,  the  answer  expected. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  2,  Appeal  and  Error, 
§§  1503,  1504.] 

4.  Same—Presentation  of  Questions  to  Lower  Court. 

Where  it  was  agreed  between  counsel  that  certain  printed  articlfes  ibonid 
be  taken  by  the  jury,  error  cannot  be  assigned  because  they  were  n>»t  » 
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taken,  where  no  request  therefor  was  made  to  the  court,  and  conse- 
quently no  ruling  made. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig.  toI.  2»  Appeal  and  Error, 
f  1418.] 
5.  Same— RteviBW— DiscBBTiON  of  Loweb  Ooubt. 

The  refusal  of  a  court  to  postpone  a  trial  because  of  the  absence  of  one 
of  a  party's  counsel  is  discretionary,  and  not  reviewable  on  a  writ  of  er- 
ror. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  3,  Appeal  and  Error, 
f  3837.] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  Ohio. 

Allen  Andrews  and  Miller  Outcalt,  for  plaintiff  in  error. 
Warren  Card,  for  defendant  in  error. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit  Judges. 

SEVERENS,  Circuit  Judge.  The  plaintiff  (nov^r  defendant  in  error) 
sued  the  defendant  below  to  recover  damages  for  the  publication  in 
the  "Hamilton  Sun"  at  Hamilton,  Ohio,  of  an  alleged  false  and  mali- 
cious libel  of  and  concerning  the  plaintiff's  method  of  doing  business, 
and  the  quality  of  the  material  which  it  supplied  for  the  paving  of  streets 
in  cities  and  villages,  and  particularly  the  material  which  it  was  supply- 
ing to  one  Andrews,  who  was  about  to  put  down  a  pavement  in  a  cer- 
tain street  in  Hamilton  under  a  contract  with  the  city.  The  libelous 
matter  complained  of  was  this : 

** Awful.  Of  all  the  poor,  worthless,  rotten  material  that  could  possibly  mas- 
querade under  the  pretense  of  being  paving  material,  the  block  asphalt  piled 
upon  East  High  street  for  use  in  paving  that  street,  if  the  people  can  be  gagged, 
is  the  worst.  It  stands  no  test  at  all.  As  a  matter  of  fact,  the  chemical  tests, 
the  pressure  tests,  and  the  tests  of  common  sense  show  that  the  'new*  block 
asphalt,  piles  of  which  are  stacked  upon  East  High  street  and  Ross  street,  isn't 
as  good  as  the  old  disgraceful,  discredited,  and  disintegrating  stuff  that  makes 
this  town  the  laughing  stock  of  the  state  now. 

''Fraud.  But  the  block  ai^halt  that  they  are  trying  to  put  down  on  East 
High  street  and  on  Ross  street,  which  is  shown  to  be  even  poorer  in  quality 
than  the  old  block,  is  but  three  inches  thick  and  costs  $2.24  a  square  yard. 
Don't  you  know  there  is  fraud  sticking  out  of  that?  Don*t  you  know  that  the 
court  was  deceived  when  the  Scott  case  was  heard? 

"O>mmon  Sense.  To  Mr.  Mather  and  Mr.  Krone,  members  of  the  board  of 
publfc  service:  The  people  are  appealing  to  you  to  prevent  the  laying  of  this 
discredited  and  fraudulent  material  in  this  city.  The  asphalt  block  people 
have  deceived  you  as  well  as  the  public.  The  contractor's  purpose  in  putting 
down  an  inferior  grade  of  three  inch  block  here ;  not  the  block  that  they  testi- 
fied about  in  court— not  the  block  that  they  represented  to  you.** 

The  answer  of  the  publishing  company  admitted  the  publication,  but 
denied  all  other  allegations  of  the  petition,  such  as  concerned  the  mo- 
tive, the  damages,  and  the  falsity  of  the  statements  in  the  publication, 
which  statements  the  defendant  averred  were  true,  and  were  a  reason- 
able statement  of  facts  which  were  of  general  interest  to  the  public. 
There  was  a  trial  by  a  jury,  which  resulted  in  a  verdict  for  the  plaintiff 
in  the  sum  of  $4,000.  A  motion  for  a  new  trial  was  made  and  denied. 
Thereupon  judgment  was  entered  on  the  verdict. 

The  case  has  been  argued  upon  four  assignments  of  error.    In  the 
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order  pursued  by  counsel  for  the  plaintiff  in  error,  the  first  contention 
is  that  the  verdict  was  manifestly  against  the  weight  of  the  evidence. 
In  the  appellate  courts  of  the  United  States  this  cannot  be  assigned  as 
error.  It  is  a  legitimate  ground  for  a  motion  for  a  new  trial  in  the 
Circuit  Court;  but  its  disposition  there  is  final.  Under  this  assign- 
ment, it  is  also  urged  that  there  was  no  evidence  in  support  of  a  ver- 
dict and  judgment  for  damages.  But  no  foundation  was  laid  in  the 
court  below  on  which  to  rest  a  complaint  in  the  appellate  court.  There 
was  no  motion  made  at  the  close  of  the  evidence  for  a  peremptory  in- 
struction to  the  jury,  or  any  request  preferred  to  the  court  for  any  in- 
struction upon  the  subject,  and  no  exception  taken  to  the  instructions 
given  to  the  jury.  In  this  court  only  errors  in  law  can  be  considered ; 
and,  in  order  to  raise  a  question  of  the  correctness  of  the  rulings  of 
the  judge  on  the  trial,  an  exception  must  be  taken  thereto  at  the  time, 
and  appear  in  the  bill  of  exceptions.  We  may,  without  impropriety, 
add  that,  in  the  present  case,  whatever  we  might  think  of  its  sufficiency 
and  weight,  there  was  some  evidence  upon  the  question  of  damages 
which  went  to  the  jury  for  its  consideration.  AA^ether  or  not,  in  a 
case  of  this  character,  and  constituted  in  respect  of  parties  as  this  is, 
punitive  damages  are  recoverable — a  question  much  discussed  by  coun- 
sel for  plaintiff  in  error  in  their  brief — ^we  do  not  inquire;  for,  al- 
though the  court  charged  that  the  jury  might  give  such  damages,  no 
exception  was  taken  to  the  instruction. 

One  of  the  assignments  of  error  complains  of  the  action  of  the  court 
in  refusing  to  permit  the  witness  Doran  to  answer  the  following  ques- 
tions : 

"State  to  the  jury,  what  proposition,  if  any,  was  made  by  the  property  own- 
ers to  the  board  of  public  service  at  that  meeting  to  join  together  and  have  a 
disinterestsd  chemist  employed  to  analyze  these  blocks? 

"You  may  state  to  the  Jury  what  was  the  appearance  to  you — ^to  any  casual 
observer — of  High  street,  that  had  been  paved  a  few  years  before  with  this 
block  asphalt,  sold  by  Mr.  Birchenal  to  the  dty?" 

— ^to  which  ruling  the  bill  of  exceptions  states  the  defendant  then  and 
there  excepted.  There  were  two  rulings,  each  rejecting  particular 
questions  relating  to  different  subjects.  To  which  ruling  the  exception 
relates  does  not  appear.  The  eleventh  rule  of  this  court  (150  Fed. 
xxvii)  requires  that  the  party  assigning  errors  "shall  set  out  separately 
and  particularly  each  error  asserted  and  intended  to  be  urged" ;  and, 
"when  the  error  alleged  is  to  the  admission  or  to  the  rejection  of  evi- 
dence, the  assignment  of  errors  shall  quote  the  full  substance  of  the 
evidence  admitted  or  rejected."  When  the  evidence  is  rejected,  it  is 
incumbent  on  counsel  to  make  the  record  show  that  he  stated  to  the 
court  what  answer  he  expected  the  witness  would  make;  otherwise, 
it  does  not  affirmatively  appear  that  the  party  suffered  any  injury 
from  not  having  the  answer.  Neither  of  these  requirements  have  been 
complied  with.  Moreover,  it  appeared  that  the  paving  done  in  High 
street  several  years  before  was  done  with  block  asphalt  supplied  by  an- 
other company  having  no  relation  to  the  plaintiff;  and,  aJthough  the 
same  person  who  formerly  acted  as  the  agent  of  the  other  company  was 
now  acting  as  the  agent  of  the  plaintiff,  this  fact  did  not  make  the 
plaintiff  responsible  for  the  old  paving,  and  would  afford  no  justification 
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for  impugning  the  character  and  business  methods  of  the  plaintiff, 
and  the  material  supplied  by  it.  It  was  res  inter  alios,  and  wholly  ir- 
relevant. Besides,  the  libel  did  not  charge  that  the  board  of  public 
service  was  acting  fraudulently.  The  charge  was  that  the  plaintiff 
was  the  party  committing  the  fraud  by  deceiving  the  board.  Evidence 
that  the  board  declined  to  co-operate  in  obtaining  a  chemical  analysis 
was  therefore  irrelevant. 

The  plaintiff's  counsel  offered  in  evidence  certain  other  publications 
by  the  defendant  to  show  malice  in  publishing  the  libel  complained  of. 
Certain  extracts  were  read  by  counsel,  and  counsel  for  defendant  ob- 
jected to  the  omission  of  the  context,  but  finally  waived  the  objection 
upon  an  agreement  that  the  jury  might  take  with  them,  when  they 
should  retire,  the  whole  of  the  publications  so  offered.  But,  when  the 
jury  went  out,  these  publications  were  not  handed  to  them,  perhaps 
by  oversight  of  counsel  for  both  sides.  No  request  was  made  to  the 
court  in  that  behalf,  and,  of  course,  no  order  was  made  or  exception 
taken.  It  is  assigned  as  error  that  the  publications  were  not  sent  out. 
But,  as  this  was  a  privilege  saved  to  the  defendant,  it  was  incumbent 
on  its  counsel  to  see  that  the  advantage  should  be  pursued.  At  all 
events,  there  is  nothing  in  the  episode  which  exhibits  any  error  in  law 
on  the  part  of  the  court. 

Another  complaint  is  that  the  defendant  was  forced  to  go  to  trial 
without  the  assistance  of  one  of  its  counsel.  It  had  employed  two 
firms  of  lawyers,  one  a  local  firm  and  the  other  from  Cincinnati.  The 
member  of  the  latter  firm  who  had  been  relied  upon  to  assist  in  the 
trial,  being  ill,  was  not  in  attendance,  but  his  partner  and  the  local 
counsel  were  present  when  the  case  came  on  for  trial.  A  postponement 
was  asked  for  by  the  defendant;  but  the  court  being  of  opinion  that 
the  defendant  was  sufficiently  represented  by  counsel,  declined  the  re- 
quest and  the  trial  proceeded.  Error  is  assigned  upon  this  refusal  to 
postpone.  It  was,  however,  a  matter  within  the  discretion  of  the  court, 
and  its  action  is  not  reviewable  here  on  a  writ  of  error. 

The  judgment  of  the  Circuit  Court  must  be  affirmed,  with  costs. 


<157  Fed.  83.) 

ROSENTHAL  v.  PINE  HILL  CONSOL.  MINING  CO.* 

(Circuit  Court  of  Appeals,  Ninth  Circuit    November  4,  1907.) 

No.  1,431. 

JSVIDENOB— BXTBDKM  OF  PbOOF— NECESSITY  OF  COMPETENT  EVIDENCE  TO  SUSTAIN. 

In  an  action  by  a  corporation  against  its  agent  to  charge  him  with  a 
balance  of  money  advanced  to  him  to  be  used  for  plaintiff  and  not  ac- 
comited  for,  where  the  receipt  of  the  sums  alleged  to  have  been  so  advanced 
was  put  in  issue  by  defendant,  the  burden  of  proving  such  advances  rested 
upon  the  plaintiff,  and  was  not  sustained  by  the  introduction  in  evidence 
of  defendant's  account  as  shown  on  plaintiff*s  books,  where  its  secretary 
testified  that  many  of  the  debit  items  in  such  account  were  entered  by  him 
on  hearsay  and  without  any  knowledge  on  his  part  as  to  their  correctness ; 
nor  was  the  defendant  in  such  case  called  upon  to  introduce  evidence  to 
impeach  the  correctness  of  such  entries. 

[Ekl.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  20,  Evidence,  §§  V 
117.] 

♦Rehearing  denied  February  24,  1908. 
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In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  California. 

Edmund  Tauszky,  for  plaintiff  in  error. 

Bert  Schlesinger  and  Peter  A.  Breen,  for  defendant  in  error. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  HUNT,  District 
Judge. 

GILBERT,  Circuit  Judge.  On  September  27,  1904,  the  defendant 
in  error  commenced  an  action  against  the  plaintiff  in  error  to  recover 
the  sum  of  $9,410.61.  It  was  alleged  in  the  complaint  that  between 
September  28, 1901,  and  June  25,  1903,  the  defendant  in  error  intrusted 
to  the  plaintiff  in  error,  as  its  agent  and  superintendent,  sums  of  money 
aggregating  $44,066.15,  to  be  expended  for  its  use  and  benefit  in  the 
development  of  certain  mining  properties,  and  that  said  money  had 
not  been  all  so  expended,  but  that  $9,410.61  had  been  converted  by 
the  plaintiff  in  error  to  his  own  use.  The  answer  admitted  the  re- 
ceipt from  the  defendant  in  error  of  $43,544.24  and  no  more.  It  de- 
nied the  conversion  of  any  portion  of  the  same  by  the  plaintiff  in  er- 
ror, and  alleged  that  on  July  22,  1903,  an  account  was  stated  t)etween 
the  plaintiff  in  error  and  the  defendant  in  error  concerning  the  matters 
referred  to  in  the  complaint,  and  upon  such  statement  it  was  found 
that  the  plaintiff  in  error  was  not  indebted  to  the  defendant  in  error  in 
any  sum  whatever,  but  that,  on  the  other  hand,  the  latter  was  indebted 
to  the  former  in  the  sum  of  $3,040.88,  for  which  he  demanded  judg- 
ment. The  jury  returned  a  verdict  against  the  defendant  in  this  case 
for  $9,310.61,  upon  which  verdict  judgment  for  that  amount  v^ras  en- 
tered in  plaintiff's  favor,  the  verdict  being  based  upon  the  testimony 
of  the  company's  secretary  to  the  effect  that  that  was  the  difference  be- 
tween the  amount  of  money  the  company  had  intrusted  to  the  defend- 
ant and  the  amount  of  his  disbursements  according  to  the  vouchers 
and  receipts  returned  by  him.  The  court  below  held,  on  a  motion 
made  for  a  new  trial,  that  the  verdict  was  contrary  to  the  evidence, 
saying  in  its  opinion : 

''The  books  of  acconnt  were  admitted  in  evidence.  On  i>age  62  of  the  ledg- 
er the  debits  are  $36,345.69.  The  credits  upon  that  page  amount  to  $34.732.ia 
This  shows  a  debit  balance  against  the  defendant  of  $1,613.51.  On  page  54 
the  defendant  Is  charged  $7,740.46  and  is  credited  with  $7,433,  leaving  a  debit 
balance  of  $237.46.  The  $1,613.51  shown  in  the  account  of  the  defendant  on 
page  52  and  the  $237.46  shown  in  his  account  on  page  64,  make  a  total  of 
$1,850.97.  I  have  concluded  that  the  plaintiff  is  entitled,  upon  the  prooffe,  to 
this  amount,  and  no  more.  I  quote  from  the  testimony  of  J.  Frank  Mase  as 
follows:  'Q.  Do  Plalntirs  Exhibit  412  and  PlaintlflTs  Exhibit  411  contain  the 
entries  of  each  Item  for  which  you  claim  money  was  sent  to  the  defendant?  A. 
Yes.  Q.  Do  those  books  contain  entries  of  each  item  which  was  paid  out  by 
the  defendant,  and  for  which  you  claim  you  never  received  a  receipt?  A. 
Yes.'  This  testimony  was  supplemented  by  that  of  the  defendant,  who  tes- 
tified that  he  reported  all  the  amoimts  paid  out  by  him  to  the  secretary  at 
New  York.  The  books,  then,  supplemented  by  the  testimony  of  these  two 
witnesses,  were  sufficient  evidence  to  justify  the  Jury  in  finding  the  amount 
above  specified.  Unless  the  plaintiff,  by  its  attorneys,  within  five  days,  shall 
remit  so  much  of  the  verdict  as  Is  In  excess  of  $1,850.97,  a  new  trial  will  be 
granted.  Upon  It  being  made  to  appear  that  the  plaintiff  has  remitted  all 
over  and  above  that  amount  within  the  time  aforesaid,  judgment  will  go  for 
the  plaintiff  for  the  amoimt  specified." 
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The  judgment  that  had  been  entered  upon  the  verdict  was  accord- 
ingly set  aside  and  a  judgment  entered  as  directed  by  the  court.  The 
difficulty  is  that  the  uncontradicted  testimony  of  the  company's  sec- 
retary is  that  a  substantial  amount  of  the  debit  items  were  entered  by 
him  in  the  books  of  the  company  against  the  defendant  solely  upon 
the  unsworn  statement  of  third  persons  that  they  had  paid  to  him  cer- 
tain moneys  for  the  company.  The  secretary  knew  nothing  about  the 
matter,  and  did  not  pretend  to  know  anything.  The  defendant  by  his 
answer  brought  those  debits  in  issue.  It  is  true  that  this  hearsay  tes- 
timony was  admitted  without  objection,  and  that  the  plaintiff  in  error 
in  testifying  in  his  own  behalf  made  no  denial  of  the  receipt  of  the 
money,  and  made  no  reference  to  that  branch  of  the  case,  but  we  are 
of  the  opinion  that  in  the  absence  of  some  probative  proof  against  him 
he  was  not  called  upon  to  adduce  testimony  upon  the  issue  so  raised. 
In  Wigmore  on  Evidence,  §  290,  it  is  said : 

**The  opponent  whose  case  is  a  denial  of  the  other  party's  affirmation  has  no 
burden  of  persuading  the  jury;  and  therefore,  until  the  burden  of  produc- 
ing testimony  has  shifted,  he  has  no  call  to  bring  forward  any  evidence  at 
all,  and  may  go  to  the  Jury  trusting  solely  to  the  weakness  of  the  first  party's 
evidence.  Hence,  though  he  take  a  risk  in  so  doing,  yet  his  failure  to  produce 
evidence  cannot  at  this  stage  afford  any  inference  as  to  his  lack  of  it;  oth- 
erwise the  first  party  would  be  evading  his  legitimate  burden.  This  distinc- 
tion has  been  recognized  and  is  unquestionable ;  but  it  has  been  little  develop- 
ed in  its  application." 

This  doctrine  is  sustained  in  Brill  v.  St.  Louis  Car  Co.  (C.  C.)  80 
Fed.  909,  and  State  Bank  v.  Wooddy,  10  Ark.  640. 

The  judgment  is  reversed,  and  the  cause  is  remanded  for  a  new  trial. 


(157  Fed.  85.) 

GREENE  V.  AURORA  RYS.  CO. 

(Clrcalt  CJourt  of  Appeals,  Seventh  Circuit    September  6,  1907.) 

No.  1,369. 

EhnwENT  Domain— Remedies  op  Property  Owners— Rights  in  Street— In- 
junction—Persons  Entitled  to  Sue. 

The  owner  of  a  lot  abutting  on  a  street,  with  title  in  fee  extending  to  the 
center  of  the  street,  subject  only  to  the  easement  for  street  purposes,  un- 
der the  law  of  Illinois  may  maintain  a  suit  in  equity  to  enjoin  a  corpora- 
tion from  appropriating  and  using  the  street  for  railroad  purposes,  and 
the  question  whether  the  corporation  is  one  to  wliich  the  state  statute  has 
delegated  the  power  to  make  such  appropriation  by  condemnation  pro- 
ceedings may  be  raised  and  determined  in  such  suit 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  18,  Emin^it  Domain, 
«  780.] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
Division  of  the  Northern  District  of  Illinois. 

Chester  E.  Cleveland,  for  appellant. 
Charles  P.  Abbey,  for  appellee. 

Before  GROSSCUP,  BAKER,  and  SEAMAN,  Circuit  Judges. 

SEAMAN,  Circuit  Judge.    The  appellant,  Edward  B.  Greene,  filed 
a  bill  in  the  court  below  for  in  junctional  relief  against  the  appropria- 
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tion  and  use  of  his  property  by  the  Aurora  Railways  Company  for 
railroad  purposes,  and  this  appeal  is  from  a  decree  entered  upon  hear- 
ing of  demurrer  thereto  dismissing  the  bill  (as  finally  amended)  for 
want  of  equity.  The  appropriation  sought  by  the  railways  company  is 
for  right  of  way,  for  alleged  commercial  railway  purposes,  on  Galena 
street,  in  the  city  of  Aurora,  111. ;  and  the  appellant  owns  an  abutting 
lot,  with  title  in  fee  extending  to  the  center  of  such  street,  subject  to 
the  public  easement  of  street  use,  which  is  included  in  the  proposed  tak- 
ing for  right  of  way  without  his  consent.  In  various  averments  of  the 
bill,  both  charter  and  ordinance  authority  to  take  and  use  the  propert}' 
for  commercial  railway  purposes  are  distinctly  challenged,  and  the 
pendency  of  condemnation  proceedings  therefor  is  averred  in  an 
amendment  to  the  bill. 

The  question  thus  raised,  of  power  conferred  upon  the  railways 
company  to  appropriate  this  property  for  right  of  way,  was  the  only 
one  open  to  controversy,  under  the  averments  of  the  bill  and  admis- 
sions by  demurrer;  and  the  assumed  delegation,  through  its  charter, 
of  the  sovereign  power  of  eminent  domain,  was  clearly  subject  to 
challenge  by  the  property  owner.  The  sufficiency  of  this  ownership  of 
the  fee  in  the  street,  to  entitle  the  owner  to  equitable  relief  against  in- 
vasion for  other  than  street  use,  is  settled  in  Wilder  v.  Aurora,  De  K. 
&  R.  Elec.  Trac.  Co.,  216  111.  493,  526,  75  N.  E.  194,  if  questionable  at 
any  stage,  under  the  decisions  in  that  jurisdiction.  It  is  there  settled, 
as  well,  that  a  "commercial  railroad"  is  not  a  street  railroad,  and  its 
use  of  a  street  "constitutes  a  new  and  additional  servitude  upon  the  fee 
of  the  property  owner  to  the  center  of  the  street."  Under  the  general 
doctrine  of  equity  the  jurisdiction  is  unquestionable,  with  or  without 
the  pendency  of  statutory  proceedings  for  condemnation,  to  ascertain 
whether  power  is  vested  in  the  railways  company  to  thus  take  private 
property,  and  protect  the  owner  ag^nst  unauthorized  invasion  of 
rights  therein,  for  which  no  defense  or  remedy  at  law  is  adequate. 
Osborne  v.  Missouri  Pacific  Railway,  147  U.  S.  248,  258,  13  Sup.  Ct 
299,  37  L.  Ed.  155 ;  Bass  v.  Metropolitan  West  Side  Elec.  R.  Co.,  82 
Fed.  857,  860,  27  C.  C.  A.  147,  39  L.  R.  A.  711. 

When  the  bill  was  dismissed  below,  authority  for  such  taking  for 
use  of  the  railways  company  appears  to  have  been  upheld  by  the  city 
court  of  Aurora  in  several  condemnation  proceedings,  including  the 
case  referred  to  as  pending  against  the  property  in  question,  and  ap- 
peals taken  from  judgments  therein  were  undetermined  by  the  Su- 
preme Court  of  the  state,  when  argument  was  heard  in  this  court  upon 
the  present  appeal.  At  the  June  session  (1907)  of  the  Supreme  Court, 
however,  an  opinion  was  filed  in  these  condemnation  cases,  consoli- 
dated under  the  title  "William  E.  Gillette  and  Consolidated  Cases  v. 
The  Aurora  Railways  Company"  (111.)  81  N.  E.  1005,  which  is  decisive 
against  the  power  so  asserted  to  appropriate  property,  upon  which  the 
present  decree  rests.  It  is  there  determined  *^at  the  question  whether 
there  is  any  law  under  which  it  [the  railway  company]  could  exercise 
the  powers  assumed  is  open  to  question  at  all  times  when  it  attempts 
to  exercise  such  power";  that  the  rule  is  settled  in  Illinois  "that  the 
questions  whether  the  power  has  been  delegated  to  the  corporation, 
and  whether  the  uses  and  purposes  for  which  it  is  sought  to  be  exer- 
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cised  fall  within  the  legislative  g^ant,  are  proper  subjects  for  judidal 
determination" ;  that  the  purported  incorporation  is  under  the  general 
railway  act,  as  a  commercial  railroad,  and  not  under  the  act  for  incor- 
porating street  railroads ;  that  such  act  requires  designation  in  the  ar- 
ticles of  "fixed  termini  between  places  named"  therein;  that  "here  the 
articles  provide  for  an  indefinite  number  of  lines  from  points  within 
the  dty  of  Aurora  to  points  outside" ;  that  no  such  purpose  is  author- 
ized by  "the  general  act  under  which  appellee  is  organized" ;  and  that 
the  railways  company  was  without  power  to  condemn,  use,  or  take 
prOTerty  for  right  of  way  purposes. 

The  appellant,  therefore,  is  entitled  to  equitable  relief,  under  the 
averments  of  the  bill,  and  the  decree  of  the  Circuit  Court  is  reversed  ac- 
cordingly, with  direction  to  overrule  the  demurrer  and  proceed  fur- 
ther in  conformity  with  this  opinion. 


(157  Fed.  88.) 

MACKIE-rX)VEJOT  MFG.  CO.  v.  CAZIER. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    October  1,  1907.) 

No.  1,361. 

Patents— Infringement— Pbofitb  and  Dahaqes  Reoovebable. 

The  findings  of  a  master  as  to  the  profits  and  damages  recoverable  from 
a  defendant  for  infringement  of  the  Cazier  patent  No.  696,940  for  a  trou- 
sers hanger  held  supported  by  the  evidence. 

[Ed.  Note.— Accounting  by  infringer  for  profits,  see  note  to  Brickill  v. 
City  of  New  York,  50  C.  C.  A.  8.1 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Illinois. 

For  former  opinion,  see  138  Fed.  654,  71  C.  C.  A.  104. 

This  suit  originated  at  circuit  by  bill  of  equity  filed  by  appellee,  complain- 
ant in  the  court  below,  charging  appellant,  defendant  in  the  court  below,  with 
infringement  of  claim  .5  of  letters  patent  of  the  United  States  No.  696,940,  grant- 
ed to  Marion  H.  Cazier,  April  8,  1902.  The  opinion  of  the  Circuit  Court  was 
to  the  effect  that  the  claim  was  not  infringed,  and  a  decree  was  entered  or- 
dering that  the  bill  be  dismissed  for  want  of  equity.  Complainant  appealed 
from  that  decree  and  the  dismissal  of  the  bill,  and  subsequently,  on  argu- 
ments and  brief,  this  court  reversed  the  decree  of  the  Circuit  Court  with  di- 
rections to  such  court  to  enter  a  decree  in  appellant's  favor  for  an  Injunction 
and  accounting.  138  Fed.  654,  71  C.  C.  A.  104.  The  case  was  referred  to 
Harvey  W.  Booth,  Esq.,  one  of  the  masters  in  chancery  of  the  Circuit  Court 
for  the  Northern  District  of  Illinois,  to  ascertain,  take,  state,  and  report  to 
the  court  the  number  of  infringing  articles  made  by  the  defendant,  and  the 
gains,  profits,  and  advantages  which  it  had  received  therefrom,  together  with 
the  damages  suffered  by  complainant  by  reason  of  said  infringement 

After  due  proceedings  had,  the  master  rendered  his  report,  finding  that  the 
entire  profits  which  had  accrued  to  the  defendant,  the  Mackie-Lovejoy  Manu- 
facturing Company,  from  the  manufacture  and  sale  of  said  infringing  articles 
amounted  to  $3,004.11,  and  awarded  all  of  such  profits  to  the  complainant,  and, 
in  addition,  held  the  defendant  liable  to  complainant  for  damages  suffered 
by  reason  of  a  reduction  in  the  selling  price  of  his  articles  on  account  of  said 
infringement  to  the  amount  of  $2,092.81,  total  amount  found  for  complainant 
being  $5,096.92.  To  this  report  defendant  filed  15  objections,  and  after  due 
consideration  thereof  the  master,  on  October  6.  1906,  overruled  each  and  all  of 
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said  objections.  On  November  14,  1906,  the  defendant  took  exceptlcms  to  the 
master's  report — 19  In  all — ^and  the  court  below,  after  hearing  arguments  and 
briefs  on  behalf  of  both  parties,  affirmed  said  report,  ordering,  adjudging,  and 
decreeing  that  the  con4)lainant  have  and  recover  said  amounts  as  profits  and 
damages  from  the  defendant,  and  also  pay  to  complainant  the  costs  in  said 
suit  to  be  taxed,  etc 

Thomas  F.  Sheridan,  for  appellant. 
Joseph  Cummins,  for  appellee. 

Before  BAKER  and  SEAMAN,  Circuit  Judges,  and  WRIGHT, 
District  Judge. 

WRIGHT,  District  Judge  (after  stating  the  facts  as  above).  By 
a  former  opinion  of  this  court  (Cazier  v.  Mackie-Lovejoy  Manu- 
facturing Company  et  al.),*  the  validity  of  the  patent  of  the  appellee 
herein  of  the  trousers  hanger  in  question,  and  its  infringement  by  the 
appellant,  were  established,  and  the  decree  then  before  the  court  was 
reversed,  with  directions  to  enter  a  decree  in  favor  of  the  complain- 
ant below,  for  an  injunction,  and  accounting.  A  decree  was  accord- 
ingly entered  by  the  Circuit  Court  in  conformity  to  the  direction  of 
this  court,  and  the  cause  referred  to  a  master  in  chancery  to  state 
the  account.  The  master  having  stated  the  account  of  profits  and 
damages  against  the  defendant  below,  upon  evidence  taken  before 
him,  reported  to  the  court,  and,  after  having  heard  exceptions  to  such 
report,  the  court  below  overruled  such  exceptions,  and  approved  the 
report  of  the  master,  and  gave  its  decree  accordingly  against  the  ap- 
pellant for  the  amount  of  profits  and  damages  resulting  from  the  in- 
fringement found  by  this  court.  From  such  decree,  this  appeal  is 
prosecuted,  and  for  its  reversal  it  is  insisted  the  respective  amounts 
found  by  the  master  as  profits  and  damages  against  the  appellant, 
and  neither  of  such  sums,  are  supported  by  the  competent  evidence 
in  the  case. 

We  have  carefully  examined  the  evidence  in  the  record,  and  con- 
sidered the  arguments  made  against  the  findings  in  view  of  all  the 
evidence,  and  have  reached  the  conclusion  that  such  findings  of  the 
master  are  supported  and  justified  by  the  competent  evidence  in  the 
case.  And,  inasmuch  as  the  reasoning  by  which  we  reach  the  conclu- 
sion relates  to  the  analysis  and  balancing  of  the  evidence,  no  necessity 
is  discovered,  nor  would  any  good  purpose  be  subserved  by  lengthen- 
ing this  opinion  by  producing  such  reasoning.  The  findings  of  the 
master,  together  with  his  reasons  therefor,  are  set  forth  at  large  in 
the  record,  which  after  full  hearing  and  argument  the  trial  court  ap- 
proved, and  we  are  satisfied  the  findings  and  reasoning  of  the  master 
upon  the  facts  in  the  case  are  warranted  by  the  evidence,  and  are  un- 
willing to  disturb  the  same,  and  the  decree  of  the  Circuit  Court  will 
therefore  be  affirmed. 

1  138  Fed.  654,  71  C.  C.  A.  104. 
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(157  Fed.  145.) 

JOHNSTON  V.  OQRSON  GOLD  MINING  CO.  et  aL 

(Circuit  Court  of  Appeals,  Ninth  Circuit    November  4,  1907.) 

No.  1,381. 

1.  Landlord  and  Tenant— Lease— Term  to  Commence  in  Futubo. 

A  lease  to  commence  in  futuro  Is  grantable,  and  the  fact  that  a  lease 
fixes  a  date  In  the  future  for  the  commencement  of  the  term  does  not  make 
it  an  executory,  rather  than  an  executed,  contract. 

[Ed.  Note. — F6r  cases  In  point,  see  Cent  Dig.  vol.  32,  Landlord  and 
Tenant  §  217.] 

2.  Equity— JuBisDicnoN— Adequate  Remedy  at  Law. 

A  lessee  of  mining  claims  under  an  executed  lease  fdt  a  term  to  com- 
mence on  a  future  date,  on  and  after  such  date,  although  never  having 
been  In  possession,  may  maintain  ejectment  against  another  claiming  title 
who  wrongfully  withholds  such  possession,  and,  his  remedy  at  law  to  ob- 
tain possession  by  such  an  action  being  complete  and  adequate,  a  suit  in 
etiulty  for  that  purpose  and  to  establish  his  title  cannot  be  malntalnedi, 
even  though  other  relief  of  an  equitable  nature  is  also  prayed  for,  such 
as  an  injunction  to  preveVit  waste,  an  accounting,  and  the  cancellation  of 
instruments  alleged  to  constitute  a  cloud  on  his  title,  which  relief,  If  neces- 
sary or  proper,  must  be  sought  by  an  ancillary  suit  In  aid  of  his  action 
at  law. 

3.  Quieting  Title— Removal  op  Cloud— Necessity  op  Complainant's  Pos- 

session. 

A  suit  in  equity  cannot  be  maintained  by  one  out  of  possession  to  de- 
termine title  or  right  of  possession  to  lands,  or  to  remove  a  cloud  from 
complainant's  title  against  a  claimant  In  possession. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig.  voL  41,  Quieting  Title,  §§ 
8-11,  44,  45. 

Necessity  of  possession  In  suits  to  quiet  title,  see  note  to  Jackson  v. 
Simmons,  39  C.  CJ.  A.  522.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Second 
Division  of  the  District  of  Alaska. 

Appeal  from  a  judgment  dismissing  an  action  brought  on  the  equity  side 
of  the  District  Court  of  the  District  of  Alaska,  Second  Division.  PlalntlflTs 
bill  alleges  substantially  these  facts :  That  prior  to  and  on  May  9,  1906,  the 
Universal  Mining  Company  was  and  Is  the  owner  of  certain  described  min- 
ing claims  in  the  Nome  District  of  Alaska ;  that  It  became  owner  by  a  deed 
of  conveyance  duly  made  and  delivered  to  It  by  the  defendant  Corson  Gold 
Mining  Company,  dated  January  17,  1906,  and  filed  for  record  In  the  proper 
district  on  April  24,  1906;  that  title  to  the  said  mining  claims  held  by  the 
Corson  Gold  Mining  Company  before  the  delivery  of  the  deed  to  the  Uni- 
versal Mining  Company  was  a  possessory  mining  title,  by  force  of  location 
theretofore  made,  and  subsequent  conveyances  to  the  said  Corson  Gold  Min- 
ing Company  of  an  undivided  half  of  each  and  all  the  described  properties, 
the  said  Corson  Gold  Mining  Company  having  had  prior  to  the  delivery  of 
the  deed,  and  the  said  Universal  Mining  Company  having  thence  had,  the  legal 
title  to  an  undivided  half  of  part  of  said  properties,  and  the  equitable  title  to 
a  part  thereof;  that  about  May  9.  1906,  at  Manchester,  N.  H.,  the  defendant 
Universal  Mining  Company,  on  the  one  side,  and  the  plaintiff  Johnston  on  the 
other,  entered  Into  a  lease,  whereby  the  Universal  Mining  Company  leased  Its 
right  and  title  to  the  properties  Involved  In  this  suit  to  the  plaintlflC ;  that  the 
lease  recited  that  the  Universal  Mining  Company  owned  a  half  interest  In 
the  property,  and  that  the  other  undivided  half  belonged  to  one  Gray,  the 
Universal  Mining  Company  expressly  recognizing  the  rights  of  Its  co-tenant; 
that  the  right  of  entry  in  and  upon  the  mining  properties  for  the  purpose  of 
prospecting  and  mining  gold  was  given;  that  the  lease  contained  the  follow- 
ing provision  as  to  possession  and  terms:  *'It  is  also  understood  and  agreed 
84  C.C.A.— 38 
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between  the  parties  hereto  that  the  term  of  this  lease  shall  be  for  the  period 
of  two  years  beginning  the  1st  day  of  July,  1906 ;  provided,  however,  that  If 
for  any  reason  said  party  of  the  first  part  shall  be  unable  or  shall  refuse  on 
said  1st  day  of  July  to  deliver  to  the  said  seoHid  party  herein  possession  <rf 
said  properties,  as  contemplated  in  this  lease,  then,  and  in  that  case,  such  de- 
lay in  delivery  of  possessicm  shall  not  work  an  abridgment  in  the  term  of 
this  lease,  but  shall  operate  merely  to  defer  the  date  of  its  commencement 
until  such  date  as  possession  may  be  delivered  as  aforesaid.  The  said  lessor 
covenants  and  agrees  to  use  all  reasonable  ^ideavor  and  legal  means  to  pat 
the  lessee  in  possession  of  the  premises  above  described  on  said  1st  day  of 
July,  1906,  or  as  soon  thereafter  as  possible;''  that  the  lessor  also  agreed  that 
it  would  not  interfere  with  possession  by  the  lessee  as  contemplated  by  the 
lease. 

Plaintiff  alleges  that  the  lease  was  recorded  in  Nome  on  June  2U  1906,  and 
that  it  has  been4n  force  ever  since  the  execution  and  delivery  of  the  same; 
that  about  June  10,  1905,  at  Manchester,  N.  H.,  one  R  W.  Bpurr  purported 
to  execute,  under  the  seal  of  the  Corson  Gold  Mining  Oompany,  and  as  its 
president  a  certain  lease  between  the  said  Corson  Gold  Mining  Ccmipany, 
defendant  herein,  and  one  Judson  T.  Webster,  also  a  defendant  herein ;  that 
this  lease  was  for  the  same  properties  involved  in  this  action ;  that  Spurr  bad 
no  authority  to  execute  or  deliver  such  a  lease ;  that  Webster,  the  lessee  nam- 
ed therein,  refused  to  acc^t  the  lease  as  drawn,  signed  by  Spurr,  or  to  act  in 
accordance  with  the  terms  thereof;  that  between  the  time  Webster  reo^ved 
the  lease  in  June,  1905,  and  March  16,  1906,  Webster,  without  the  consent  or 
knowledge  of  the  Corson  Gold  Mining  Company,  made  material  alterations  in 
the  lease ;  that  Webster  affixed  his  signature  to  the  duplicates  of  the  purported 
lease;  that  between  September  25  and  December  15,  1905,  Webster  sent  one 
of  the  duplicates  of  the  said  purported  lease,  so  altered  by  him,  to  an  ag^t 
of  his  in  Nome,  together  with  a  sublease  from  himself  (Webster)  to  Thomas 
M.  Gibson,  a  defendant  herein;  that  the  sublease  covered  the  mining  claims 
involved  herein,  together  with  certain  other  properties,  and  included  an  as- 
signment from  Webster  to  the  said  Gibson  of  the  purported  lease  to  the  said 
Webster  of  the  properties  embraced  in  the  sublease ;  that  about  December  & 
1905,  Webster  sent  back  one  of  the  duplicate  copies  of  the  said  purported 
lease,  so  altered  and  signed  by  him,  to  the  attorney  of  the  Corson  Gold  Mining 
Company  at  Manchester,  with  the  request  that  the  company  consent  to  and 
ratify  the  alterations  made  by  him  in  the  purported  lease,  saying  that  he  could 
not  accept  the  said  lease  unless  said  changes  therein  were  made,  but  that 
on  December  12th  the  stockholders  of  the  Corson  Company  considered  the 
changes  and  the  request  of  Webster,  repudiated  the  transactl<ms  had  by  Spurr 
with  Webster,  and  withdrew  all  offers  of  a  lease  to  him,  and  notified  Webster 
about  December  13,  1905 ;  that  Dotwithstandlng  these  things,  Webster  at  some 
time  between  September  25,  1905,  and  March  16,  1906,  delivered  to  the  said 
defendant  Gibson  the  duplicate  of  the  said  pretaided  lease,  and  the  sublease 
and  asRignment,  and  Gibson  put  the  same  on  record  <m  March  16,  1906;  and 
that  all  these  things  were  done  without  the  consent  or  knowledge  of  the 
Corson  Gold  Mining  Company,  or  Its  officers  or  successors ;  that  the  def^idant 
Gibson  and  the  defendants  Waskey  and  Harding,  claiming  an  Interest  with 
Gibson,  by  force  of  transfer  by  him  under  the  said  purport  i  lease,  and  the 
said  sublease,  entered  upon  the  mining  properties  Involved,  In  May,  1906,  claim- 
ing the  right  to  do  so  by  virtue  of  the  said  unauthorized  and  fraudulent  lease, 
and  the  said  sublease  and  assignment,  and  began  working  upon  the  claims, 
and  were  working  upon  them  when  this  action  was  brought,  and  had  takea 
from  them  large  quantities  of  gold.  Plaintiff  alleges  that  since  July  1,  1906, 
when  the  terms  of  his  said  lease  began,  he  has  tried  to  enter  peaceably  upoD 
the  properties  embraced  in  his  lease,  and  has  demanded  possession  thereof 
from  Gibson,  Waskey,  and  Harding,  who  were  occupying  and  working  the 
same,  but  that  they  refused  to  surrender  possession,  or  to  permit  him  to  enter 
for  the  purposes  of  his  said  lease,  or  for  any  purpose ;  that  the  co-tenant  Gray 
is  not  In  possession  exclusively  or  adversely  to  plaintiff  or  to  plalntlflTs  lessor, 
nor  Is  he  mining  the  properties,  and  he  does  not  oppose  entry  and  mining  by 
plaintiff;  that  defendants  Gibson,  Waskey,  and  Harding  are  accountable  tor 
all  gold  taken  from  the  mining  claims  since  July  1,  1906,  or  that  may  be  taken 
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therefrom  by  them  hereafter,  prior  to  the  termination  of  plaintiffs  lease,  but 
plaintift,  not  having  access,  cannot  ascertain  the  true  amount  of  gold  that  has 
been  taken;  and  that  the  defendants  last  named  have  no  right  of  claim  or 
possession  to  the  said  mining  properties  other  than  the  void  and  pretended 
lease.  It  Is  then  alleged  that  the  defendant  Willey,  prior  to  the  making  of  the 
lease  to  the  plaintiff  Johnston  by  the  defendant  Universal  Mining  Company, 
was  the  controlling  stockholder  of  said  corporation,  and  alone  conducted  on 
its  part  the  negotiations  which  resulted  in  the  making  of  the  lease  to  plain- 
tiff, and  assented  to  the  same,  but  that  at  the  time  of  the  commencement  of 
this  suit  he  was  publicly  stating  that  plaintiff's  lease  was  of  no  validity,  and 
that,  by  dealings  between  himself,  as  president  of  the  Universal  Mining  Com- 
pany, and  himself  individually,  he  has  obtained  a  deed  of  conveyance  from  the 
company  to  himself  individually  of  all  of  the  mining  claims  embraced  in  the 
lease  to  this  plaintiff  Johnston,  and  t^at  this  deed  was  made  without  authori- 
zation by  the  stoddbolders  or  directors,  and  that  if  It  is  put  on  record,  it  will 
oi)erate  to  cloud  and  embarrass  plalntiflTs  title  to  his  leasehold  interest  in  the 
said  mining  property ;  that  since  July  1,  1906,  when  the  term  of  the  plalntiflTs 
lease  began,  plaintiff  has  demanded  of  Willey,  as  president  of  the  corporation, 
that  the  company  and  Willey,  as  president,  put  him  in  peaceable  possession 
of  the  mining  properties,  in  fulfillment  of  the  covenants  of  the  lease ;  but  that 
Willey  has  failed  to  take  any  steps  to  that  end,  but  is  combining  with  the 
defendants  Gibson,  Waskey,  and  Harding  to  leave  them  in  the  possession 
and  enjoyment  of  the  properties  under  the  alleged  void  lease  to  the  defendant 
Webster;  that  the  record  of  the  void  lease  to  Wel>6ter,  and  Webster's  sub- 
lease and  assignment  to  Gibson,  constitute  a  cloud  upon  plaintiff's  title  to  his 
leasehold  interest;  that  the  defendants  are  not  responsible  financially  for  the 
value  of  the  gold  taken  or  to  be  taken ;  that  the  occupation  by  Gibson,  Waskey, 
and  Harding,  and  the  taking  of  gold  from  the  claims,  and  the  exclusion  of 
plaintiff  therefrom,  constitute  great  and  irreparable  Injury,  for  which  plain- 
tiff has  no  adequate  remedy  at  law ;  that  plaintiff  at  great  expense  prepared 
to  mine  the  claims  from  and  after  July  1,  1906;  that  the  open  working  sea- 
son is  a  brief  one ;  and  if  the  defendants  shall  be  left  in  possession  the  claims 
may  be  wholly  worked  out  before  final  decree  can  be  obtained ;  and  that  plain- 
tiff will  be  put  to  great  additional  expense  unless  he  can  enter  upon  and 
operate  the  claims  under  his  lease.  Plaintiff  asks  for  a  decree  in  his  favor, 
adjudging  that  the  Universal  Mining  Ck>mpany,  when  it  made  and  delivered 
its  lease  to  plaintiff,  was  the  owner  of  the  legal  possessory  title  to  the  proper- 
ties described  in  the  lease ;  and  that  on  July  1,  1906,  he  became  lawfully  en- 
titled to  the  possession  of  the  properties  in  co-tenancy  with  Gray ;  and  that  the 
pretended  lease  from  the  defendant  Oorson  Gold  Mining  Company  to  Webster 
was  not  authorized,  and  was  materially  altered  prior  to  delivery  without  the 
consent  of  the  Corson  Grold  Mining  Company,  and  was  and  is  null  and  void ; 
that  the  defendants  Webster,  Gibson,  Waskey,  and  Harding  have  no  right  under 
said  pretended  lease  to  the  possession  of  the  said  properties,  and  that  they  have 
never  acquired  any  rights  by  any  lease  or  sublease,  or  assignment,  but  that 
the  said  instruments  are  clouds  upon  plaintiff's  title  to  his  leasehold  interest. 
Cancellation  of  the  alleged  pretended  lease  to  the  defendant  Webster,  and  the 
sublease  thereunder,  and  the  partial  assignment  to  Gibson,  is  prayed  for,  and 
a  decree  is  t..-:ked  enjoining  Gibson,  Waskey,  and  Harding  from  continuing  to 
occupy  the  claims,  and  from  extracting  gold  therefrom,  and  compelling  them 
to  surrender  possession  to  plaintiff,  and  requiring  them  to  account  for  gold 
extracted;  and  that  defendant  Willey  be  restrained  frwn  disparaging  plain- 
tiff's title,  and  that  he  may  deliver  into  court  deeds,  purporting  to  convey  from 
the  Universal  Mining  Company  to  himself  the  said  mining  property ;  and  that, 
until  final  decree,  restraining  order  be  issued. 

A  temporary  restraining  order  was  issued,  and  a  motion  for  preliminary  in- 
junction was  heard.  The  plaintiff  filed  several  afildavits  tending  to  substan- 
tiate the  allegations  of  his  complaint  The  defendants  also  filed  afildavits 
denying  plaintiff's  allegations  as  to  title,  and  setting  forth  that  th^  had  been 
In  possession  since  March,  1906,  and  had  redeemed  the  property  from  a  fore- 
closure at  an  expense  of  $10,000,  and  thereafter  had  spent  large  sums  upon  It ; 
and  that  they  claimed  title  and  possession  in  good  faith.  The  defendants  Gib- 
son, Waskey,  and  Harding  filed  a  demurrer  to  the  application  for  an  injunction. 
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on  the  ground  that  plaintiff  did  not  state  a  cause  of  equitable  cognizance  as 
against  them.  The  demurrer  was  sustained,  and  injunction  pendente  lite  was 
denied,  for  the  reason  that  the  plaintiff  was  not  entitled  to  relief  In  equity. 
The  bill  was  dismissed  as  against  appellees^  without  prejudice  to  maintenance 
by  plaintiff  of  an  action  at  law. 

Thomas  R.  Shepard,  Shepard  &  Flett,  and  W.  H.  Flett,  for  appel- 
lant. 

Charles  S.  Wheeler,  J.  F.  Bowie,  Gordon  Hall,  and  Albert  Fink,  for 
appellees. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  HUNT.  Dis- 
trict Judge. 

HUNT,  District  Judge  (after  stating  the  facts  as  above).  The  im- 
portant question  is  whether  plaintiff  had  a  plain,  adequate,  and  com- 
plete remedy  at  law.  If  he  had,  then  the  lower  court  properly  refused 
to  entertain  his  bill  as  one  entitling  him  to  equitable  relief,  at  least  un- 
til after  he  had  instituted  his  legal  action.  We  have  plaintiff,  a 
lessee  out  of  possession,  knowing  that  defendants,  third  persons,  were 
in  possession,  mining  the  property  involved,  and  claiming  right  of 
possession,  now  suing  in  equity  to  establish  title,  to  acquire  posses- 
sion, to  cancel  an  instrument  and  remove  a  cloud,  for  an  accounting, 
and  for  injunction  to  prevent  further  mining.  The  complaint  sets 
forth  facts  which,  being  taken  to  be  true,  show  appellees  to  be  naked 
trespassers — that  is,  that  they  went  upon  and  hold  possession  of  the 
property  without  title,  legal  or  equitable,  in  themselves  or  their  pred- 
ecessors, while  plaintiff  shows  that  he  is  a  lessee  of  the  owners  of  both 
legal  and  equitable  title,  and  that  his  right  of  possession  began  on 
July  1,  1906,  but  that  he  has  been  wrongfully  excluded  from  the  prop- 
erty by  these  appellees.  The  contract  under  which  plaintiff  claims 
was  an  executed  lease,  containing  among  others  this  clause : 

"Witneseeth:  That  for  and  In  consideration  of  the  rents,  royalties,  cove- 
nants, and  agreements  to  be  paid  and  performed  by  the  said  party  of  the  sec^ 
ond  part,  the  said  party  of  the  first  part  has  agreed  to  lease,  demise,  and 
let,  and  does  hereby  lease,  demise,  and  let,  to  the  said  party  of  the  second 
part  all  its  right,  title,  and  interest  in  and  to  the  properties  and  mining  claims 
hereinafter  speciflcaily  described." 

The  proviso  (heretofore  quoted  in  the  statement  preceding  this  opin- 
ion), assured  the  enjoyment  of  the  property  by  plaintiff  for  the  full 
period  of  two  years,  but  it  did  not  change  the  character  of  the  convey- 
ance by  making  it  an  executory,  rather  than  an  executed,  contract  A 
lease  to  commence  in  futuro  is  grantable.  Whitney  v.  Allaire,  1  N.  Y. 
305 ;  Becar  v.  Flues,  64  N.  Y.  518.  The  lessee  acquired  an  interest 
in  the  term,  which  he  could  assign,  and  for  which  he  could  maintain 
ejectment  without  any  further  act  upon  his  part,  if  possession  was 
withheld  after  his  right  of  entry  became  complete.  If  the  plaintiff's 
lessor  had  been  in  possession  on  July  1,  1906,  and  for  any  reason  had 
refused  to  surrender  possession  to  plaintiff,  such  refusal  would  not 
have  operated  to  defer  plaintiff's  right  of  possession,  notwithstanding 
plaintiff's  enjoyment  might  have  been  postponed,  and  his  term  of  two 
years  might  not  have  begun  until  after  he  obtained  actual  possession. 
This  construction  of  the  lease  is  reasonable,  and  appears  to  be  in  har- 
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mony  with  the  whole  instrument,  for  in  another  part  thereof  the 
lessor  covenanted  and  agreed  with  the  lessee  that  he  would  use  all 
reasonable  endeavor  and  legal  means  to  put  the  lessee  in  possession  "on 
said  1st  day  of  July,  1906,  or  as  soon  thereafter  as  possible."  Any 
doubt  upon  this  point,  however,  has  been  resolved  by  the  pleading  of 
plaintiff,  which  is  framed  upon  the  theory  that  plaintiff's  right  of  pos- 
session accrued  July  1st.  He  claims  not  under  an  agreement  for  a 
lease,  but  under  an  existing  lease,  and  he  asks  for  mesne  profits  from 
July  1,  1906 — profits  to  which  he  would  have  no  claim  unless  his  right 
of  possession  accrued  at  that  specified  date. 

The  estate  of  plaintiff  as  a  lessee  could  only  have  been  perfected  by 
his  entry,  but  after  July  1,  1906,  which  was  the  date  alleged  by  plaintiff 
for  the  commencement  of  the  term,  his  interest  as  lessee  was  such  that, 
though  not  in  actual  possession,  still  he  had  a  present  interest  in  the 
term,  and  could  maintain  ejectment.  Wood's  Landlord  &  Tenant,  p. 
266 ;  Tyler  on  Ejectment,  pp.  75,  77 ;  Van  Rensselaer  v.  Slingerland, 
26  N.  Y.  580 ;  Adams'  Equity,  p.  217.  In  Trull  v.  Granger,  8  N.  Y. 
115,  the  right  of  possession  in  praesenti  was  held  to  be  all  that  was 
necessary  to  maintain  ejectment,  and  an  entry  is  not  necessary. 
And  in  Gardner  v.  Keteltas,  3  Hill  (N.  Y.)  332,  38  Am.  Dec.  637,  it 
was  held  that  ejectment  would  lie  by  a  lessee  before  entry  against  a 
stranger  in  possession,  and  wrongfully  withholding  from  plaintiff. 
Plaintiff  being  out  of  possession  with  a  right  of  action  in  ejectment, 
his  remedy  was  complete  and  adequate  against  those  in  possession,  it 
being  indisputable  that  ancillary  suit  could  be  brought  upon  the  equita- 
ble side  of  the  court  to  restrain  waste  or  destruction  of  the  estate, 
pending  the  hearing  and  determination  of  the  action  at  law.  Erhardt 
V.  Boaro,  113  U.  S.  527,  5  Sup.  Ct.  560,  28  L.  Ed.  1113;  Id.,  113  U. 
S.  537,  5  Sup.  Ct.  565,  28  L.  Ed.  1116. 

Where  there  is  a  legal  title,  and  one  who  holds  it  is  kept  out  of 
possession  by  defendants  holding  adversely,  the  remedy  is  at  law  to 
recover  possession.  "Equity  in  such  cases  has  no  jurisdiction,  unless 
its  aid  is  required  to  remove  obstacles  which  prevent  a  successful  re- 
sort to  an  action  in  ejectment,  or  when,  after  repeated  actions  at  law, 
its  jurisdiction  is  invoked  to  prevent  a  multiplicity  of  suits,  or  there 
are  other  specific  equitable  grounds  of  relief."  United  States  v.  Wil- 
son, 118  U.  S.  86,  6  Sup.  Ct.  991,  30  L.  Ed.  110 ;  Harland  v.  Bankers 
et  al.  (C.  C.)  32  Fed.  305. 

Plaintiff  doubts  whether  ejectment  would  He,  saying  that  "it  is  very 
questionable  whether  if  plaintiff  should  attempt  to  proceed  in  eject- 
ment he  would  be  able  to  maintain  his  action."  That  ejectment  or- 
dinarily affords  ample  remedy  to  recover  mesne  profits  cannot  be 
disputed;  that  it  affords  ample  remedy  to  recover  possession  cannot 
be  disputed;  and  that  damages  can  be  recovered  in  ejectment  is  also 
certain.  His  doubts  must  therefore  rest  upon  the  apprehension  that 
in  this  particular  case  the  law  cannot  give  him  all  the  relief  he  needs, 
because,  in  addition  to  the  several  kinds  of  relief  just  enumerated,  he 
must  have  a  decree  of  cancellation  of  the  fraudulent  and  altered  lease 
to  Webster,  and  a  decree  of  removal  of  the  cloud  created  thereby  up- 
on his  title,  and  because  he  must  have  injunction  from  further  tres- 
pass in  operating  the  property.     It  is  this  full  relief  that  he  prays. 
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seekin|3r  to  justify  his  prayer  upon  the  ground  that,  where  equity  takes 
jurisdiction,  it  will  give  such  full  relief,  whether  legal  or  equitable, 
as  to  all  matters  relating  to  the  subject-matter  of  the  bill,  even  though 
relief  is  granted  in  matters  which  would  not  have  been  the  subject 
of  equitable  interposition,  had  they  alone  been  the  original  subjects 
of  the  relief  sought.  Plaintiff  has  cited  decisions  holding  that  a  bill 
to  remove  a  cloud  will  lie,  though  plaintiff  is  out  of  possession,  where 
his  legal  remedy  is  not  adequate,  and  that  ejectment  is  an  inadequate 
remedy  in  all  cases  where,  although  plaintiff  might  recover  posses- 
sion, a  void  instrument  or  muniment  of  title  would  be  left  outstand- 
ing and  uncanceled.  Bunce  v.  Gallagher,  5  Blatchf.  48,  Fed.  Cas. 
No.  2,133,  and  Sayers  v.  Burkhardt,  85  Fed.  246,  29  C.  C.  A.  137, 
decided  by  the  federal  courts,  are  construed  to  sustain  this  proposi- 
tion. The  latter  was  a  case  where  the  object  of  the  suit  was  to  re- 
move a  cloud,  and  to  set  aside  as  fraudulent  certain  proceedings  had 
in  a  state  court,  and  to  declare  the  same  null  and  void.  But  the  weight 
of  decision  by  the  federal  courts  is  against  the  doctrine  that  appellant 
relies  upon,  in  that  it  is  well  established  that,  where  plaintiff  is  not 
in  possession,  and  defendant  is,  a  suit  to  quieit  title  is  not  within  the 
jurisdiction  of  a  court  of  equity,  where  other  relief  as  well  is  sought 
And  this  is  true,  even  though  a  number  of  additional  reliefs  are  prayed 
for,  part  of  which  may  be  included  within  the  jurisdiction  of  equity. 

Smyth  V.  N.  O.,  C.  &  B.  Co.,  141  U.  S.  656,  12  Sup.  Ct.  113,  35  L. 
Ed.  891,  cited  in  the  opinions  of  many  courts,  is  a  leading  case.  Com- 
plainant there  went  into  equity,  asking  that  his  title  be  adjudged  valid, 
and  for  possession,  and  for  rents  and  profits.  In  the  bill  it  was  al- 
leged that  certain  proceedings  taken  by  the  land  department  of  the 
government  were  invalid,  and  that  because  of  the  invalidity  of  the 
proceedings,  complainant's  right  was  not  defeated  or  impaired.  The 
prayer  also  asked  that  complainant  might  be  declared  to  be  the  owner, 
and  put  in  possession  of  the  premises  described,  and  have  an  account- 
ing for  rents  and  profits.  An  examination  of  the  brief  for  the  ap- 
pellant in  that  case  shows  that  it  was  forcibly  urged  upon  the  court 
that  the  bill  should  be  maintained  in  equity,  because  there  was  not 
an  adequate  remedy  at  law,  and  because  fraud  was  charged  which 
prevented  complainant  from  completing  his  title  to  a  portion  of  the 
lands,  and  that  a  multiplicity  of  suits  would  be  necessary,  and  that 
his  title  was  threatened,  and  that  it  was  the  province  of  a  court  of 
equity  to  stop  these  acts,  investigate  the  frauds,  compel  an  account- 
ing, and  that  equity  alone  could  afford  adequate  relief.  But  Justice 
Field,  for  the  court,  said  that  notwithstanding  the  statements  of  the 
bill  respecting  the  alleged  illegal  and  fraudulent  use  of  certain  ancient 
grants,  and  the  alleged  illegal  proceedings  of  the  department,  the  bill 
averred  possession  by  complainant  of  a  legal  title.  Continuing,  he 
said: 

"Whether  that  title  can  be  enforced  against  other  claimants  will  depend  of 
course  upon  the  validity  of  the  ancient  grants  produced,  and  of  the  proceed 
ings  by  which  Louisiana  is  alleged  to  have  acquired  the  property.  That  can 
be  shown  in  an  action  at  law,  as  well  as  in  a  suit  in  equity." 

It  was  further  held  that  the  allegations  as  to  the  illegality  of  the 
action  of  the  land  department,  and  the  fraudulent  proceedings  of  the 
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defendants  in  bringing  forward  the  pretended  ancient  grants,  were 
entirely  unnecessary  to  the  maintenance  of  the  action,  as  the  facts  up- 
on which  title  to  the  premises  rested  could  be  readily  shown  in  an  ac- 
tion at  law.  It  was  said  that  all  the  facts  and  questions  necessary  to 
determine  the  right  to  the  property  could  be  considered  and  disposed 
of  in  a  single  action  at  law,  and  allegations  of  fraudulent  proceedings, 
respecting  the  acquisition  of  the  title,  did  not  convert  the  action  at 
law  into  a  suit  in  equity.  Boston  &  Montana  Min.  Co.  v.  Mont.  Ore. 
Pur.  Co.,  188  U.  S.  632,  23  Sup.  Ct  434,  47  L.  Ed.  626. 

In  McGuire  v.  Pensacola  City  Co.  et  al.,  105  Fed.  677,  44  C.  C.  A. 
670  (1901),  the  Court  of  Appeals  of  the  Fifth  Circuit  dismissed  a 
bill,  where  the  plaintiflF  sued  in  equity,  praying  for  an  injunction  to 
restrain  defendants  from  interfering  with  certain  lands,  or  commit- 
ting trespass  thereon,  for  a  receiver,  for  an  account  as  to  rents  and 
profits ;  that  the  title  be  quieted ;  and  that  a  tract  of  land  be  decreed 
to  belong  to  plaintiff,  together  with  rents  and  profits.  The  decision 
was  that  there  was  nothing  alleged  to  confer  jurisdiction,  although 
the  bill  showed  that  the  complainant  had  a  legal  title  to  the  land,  and 
that  defendants  had  obtained  possession  by  force,  and  were  in  pos- 
session. It  was  held  that  if  the  defendants  were  trespassers  they 
could  be  joined  as  defendants  in  an  action  in  ejectment,  and  that  the 
equitable  jurisdiction  would  not  be  interposed  to  prevent  a  multiplici- 
ty of  suits,  as  each  defendant  had  a  right  to  submit  his  claim  of  title 
and  right  to  possession  to  a  jury.  It  was  also  argued  that  the  court 
had  jurisdiction  in  equity  to  inquire  into  the  allegations  made  of  con- 
spiracy, fraud  and  violence.     But  the  court  said : 

**The  fact  that  the  defendants  conspired  to  obtain  possesBion  of  the  land, 
or  committed  frauds  and  violence  to  obtain  possession,  the  complainant  hav- 
ing the  legal  title  and  the  right  to  possession,  does  not  confer  jurisdiction  in 
equity  of  a  suit  to  recover  the  lands.  These  wrongs  on  the  part  of  the  de- 
fendants do  not  prevent  the  plaintiff  from  recovering  the  lands  at  law  in  eject- 
ment Sue*  averments  In'  a  bill  to  recover  real  estate  and  its  rents,  brought 
by  a  plaintiff  out  of  possession,  and  having  the  legal  title  against  defendants 
in  possession,  do  not  confer  jurisdiction  in  equity.  Smyth  v.  Banking  Co.,  141 
U.  S.  656,  6G0,  661,  12  Sup.  Ct  113,  35  L.  Ed.  891.  The  averments  that  the 
defendants  hold  the  lands  under  void  judgments  are  without  effect  as  con- 
ferring jurisdiction,  because  the  judgments  could  as  well  be  held  void  at  law. 
Smythe  v.  Banking  Co.  (O.  O.)  84  Fed.  825 ;  Lewis  v.  Cocks,  23  Wall.  466,  469. 
23  L.  Ed.  70." 

To  the  contention  that  the  court  had  jurisdiction  to  quiet  title  from 
the  cloud  resting  upon  the  land  by  the  acts  of  the  defendants,  the  court 
replied  that  it  was  well  settled  "that  a  plaintiff  not  in  possession,  hav- 
ing the  legal  title,  cannot  maintain  a  bill  against  defendants  who  are 
in  possession  to  remove  cloud  from  title." 

In  Hanley  v.  Coal  Co.  (C.  C.)  110  Fed.  62  (1901),  the  relief  sought 
was  a  decree  establishing  a  right  and  title  of  plaintiff  to  the  possession 
and  use  of  lands,  that  a  trustee  be  appointed  to  carry  into  effect  a 
last  will  and  testament,  that  an  accounting  be  had,  and  for  judgment 
and  general  relief.  Judge  Rogers  decided  that  a  court  of  equity  will 
not  take  jurisdiction,  at  the  instance  of  a  plaintiff  out  of  possession, 
to  determine  as  between  such  plaintiff  asserting  title  and  a  defendant 
in  possession  claiming  adversely  the  simple  and  naked  questions  of 
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who  holds  the  legal  title  to  the  land  or  the  right  to  the  possession 
thereof.    He  continued: 

"Nor  is  authority  required  to  show  that  in  such  a  case  as  that  the  equity 
jurisdiction  of  the  federal  court  would  not  attach  because  facts  are  stated  in 
the  bill  which,  in  a  proper  case,  would  give  the  court  Jurisdiction,  on  the  ground 
of  an  account  between  the  parties,  for  the  reason  that  an  accounting  depends 
upon  the  title  or  right  to  possession,  and  the  Jurisdiction  to  try  the  title  is  in 
a  court  of  law.  Rey.  St  U.  8.  I  723.  [U.  8.  Ckmip.  St.  1901.  p.  5S3J  article  7  of 
the  Constitution  of  the  United  Statea  See,  also,  cases  cited  in  volume  2  of 
the  notes  of  Gould  &  Tucker  to  Rev.  St.  U.  S.  I  723.  Nor  can  the  equity  Ju- 
risdiction of  a  federal  court  attach  to  quiet  title  in  favor  of  a  plaintiff  who  is 
either  out  of  possession  or  has  not  acquired  the  legal  title,  as  against  a  de- 
fendant in  possession  asserting  adverse  title.  Frost  v.  Spitley,  121  U.  S.  552,  7 
Sup.  Ct  1129,  30  L.  Ed.  1010;  Dick  v.  Foraker,  155  U.  S.  4(H,  15  Sup.  Ct  124. 
39  L.  Ed.  201 ;  Adoue  v.  Strahan  (C.  C.)  97  Fed.  691." 

In  Bearden  et  al.  v.  Benner  (C.  C.)  120  Fed.  690  (1903),  the  prayer 
was  that  complainants'  title  be  decreed  and  confirmed,  that  a  certain 
deed  be  decided  to  have  only  conveyed  a  life  estate,  that,  if  necessar}% 
the  deed  be  corrected  and  reformed,  and  thus  a  cloud  be  removed  from 
complainants'  title;  that  an  account  be  had,  and  an  order  of  sale  be 
made,  and  that  the  proceeds  be  paid  over  to  complainants;  and  that 
a  preliminary  injunction  issue  restraining  defendant  from  selling  or 
incumbering  the  interests  claimed  by  the  complainants.  The  court 
treated  the  bill  as  one  showing  that  the  possession  of  the  land  in  dis- 
pute was  held  adversely  to  complainants,  and  under  a  claim  of  title 
to  the  fee  in  defendant.  Jurisdiction  was  denied,  the  rule  being  up- 
held that  "those  only  who  have  a  clear  legal  and  equitable  title  to 
land  connected  with  possession  have  any  right  to  claim  the  interfer- 
ence of  a  court  of  equity,  to  give  them  peace  or  dissipate  a  cloud  on 
the  title."  Jurisdiction  was  also  refused,  notwithstanding  the  alleged 
necessity  for  an  accounting ;  the  court  quoting  from  the  leading  case 
of  Hipp  V.  Babin,  19  How.  271,  15  L.  Ed.  633,  where  Justice  Camp- 
bell, for  the  Supreme  Court,  laid  down  the  rule  that,  when  a  party 
has  a  right  to  a  possession  which  he  can  enforce  at  law,  his  right  to 
the  rents  and  profits  is  also  a  legal  right,  and  must  be  enforced  in  the 
same  jurisdiction.  Furthermore,  Judge  Speer  held  that  although  the 
bill  might  have  been  maintained  under  the  practice  of  the  state  of 
Georgia,  yet  that  the  courts  of  the  United  States,  being  controlled  by 
the  Constitution  and  the  acts  of  Congress,  cannot  deprive  a  person  of 
his  right  to  a  trial  by  jury  in  an  action  at  law. 

In  United  States  Mining  Co.  v.  Lawson  et  al.  (C.  C.)  115  Fed.  1005 
(1902),  Judge  Marshall  very  clearly  reviews  the  principal  cases  bear- 
ing upon  the  question  under  consideration.  That  was  a  bill  Iwought 
for  an  injunction  to  restrain  defendants  from  working  on  plaintiiFs 
mining  claim,  and  that  the  title  of  the  plaintiff  be  quieted.  The  ac- 
tion was  looked  upon  by  the  learned  judge  as  maintainable  under  the 
statutes  of  the  state  of  Utah,  but,  after  reference  to  the  seventh  amend- 
ment to  the  Constitution  of  the  United  States,  and  to  section  723  of  the 
Revised  Statutes,  providing  that  suits  in  equity  shall  not  be  sustained 
in  the  federal  courts  where  a  plain,  adequate,  and  complete  remedy 
at  law  may  be  had,  it  was  pointed  out  that  there  was  no  averment 
that  the  plaintiff  was  in  possession,  but  that  it  appeared  that  the  title 
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of  the  plaintiff  was  a  legal  one,  and  that  if  defendants  were  in  posses- 
sion the  property  could  be  recovered,  and  the  title  could  be  determined 
in  an  action  of  ejectment.    The  court  said: 

"It  is  a  familiar  rule  that,  where  a  part  of  the  relief  to  which  plaintiff  is 
entitled  is  equitable,  a  court  of  equity,  having  Jurisdiction  for  this  purpose, 
will  ordinarily  assume  jurisdiction  of  the  entire  case,  and  gi*ant  both  the  legal 
and  equitable  relief  that  the  case  demands.  It  is  no  less  well  settled  that  the 
right  to  an  injunction  to  prevent  the  continuance  of  a  wrong  may  be  a  sufficient 
equitable  incident  to  give  a  court  of  equity  jurisdiction  of  what  would  other- 
wise be  a  legal  action.  Root  v.  Railroad  Co.,  105  U.  S.  207,  26  L.  Ed.  975 ; 
Jesus  CJollege  v.  Bloom,  3  Atk.  262;  1  Pom.  Bq.  Jur.  §  236.  To  have  this  ef- 
fect, however,  the  equitable  relief  must  be  something  more  than  simply  in  aid 
of  a  legal  action  or  during  its  pendency-.  Courts  of  equity  do  not  usually  un- 
dertake to  try  disputed  legal  titles  to  land.  American  Dock  &  Improvement 
Co.  V.  Trustees  for  Public  Schools,  37  N.  J.  Eq.  266.  And  before  a  plaintiff 
is  entitled  to  a  permanent  injunction  restraining  the  violation  of  a  conunon- 
law  right,  he  must  ordinarily  establish  this  right  at  law.  Coke  Co.  v.  Broad- 
bent,  7  H.  L.  Oas.  601,  606.  In  the  federal  courts,  at  least,  It  is  common  prac- 
tice to  proceed  In  equity  for  an  Injunction  to  preserve  real  property  pending 
legal  proceedings  for  the  determination  of  the  title.  Erhardt  v.  Boaro,  113 
U.  S.  527,  5  Sup.  Ct.  560,  28  L.  Ed.  5113 ;  Waterloo  Min.  Co.  v.  Doe,  82  Fed. 
45.  27  C.  C.  A.  50;  St.  Louis  Min.  &  Mill.  Co.  of  Montana  v.  Montana  Min. 
Co.  (C.  C.)  58  Fed.  129;  Stevens  v.  Williams,  5  Morr.  Min.  Rep.  449.'' 

Decisions  within  this  circuit  are  to  the  same  effect.  In  Cosmos  Ex- 
ploration Co.  V.  Gray  Eagle  Oil  Co.,  112  Fed.  4,  50  C.  C.  A.  79,  61 
L.  R.  A.  230  (1901),  the  prayer  was  for  a  temporary  injunction  re- 
straining defendants  from  boring  wells  and  removing  oil,  and  for  a 
decree  that  complainant  had  full,  complete,  and  equitable  title  to  the 
premises  involved,  that  a  receiver  be  appointed,  and  that  adverse  claims 
of  defendants  be  adjudged  without  right.  This  court  held  that  the 
circuit  court  had  no  jurisdiction  to  try  the  title  to  the  property,  or  to 
judge  the  complainant  to  be  entitled  to  the  possession  thereof.  The 
cases  of  Whitehead  v.  Shattuck,  138  U.  S.  146,  11  Sup.  Ct.  276,  34  L. 
Ed.  873,  and  Black  v.  Jackson,  177  U.  S.  349,  20  Sup.  Ct.  648,  44  L. 
Ed.  801,  were  quoted  from,  to  sustain  the  general  rule  that  equity 
will  not  proceed  to  determine  title  or  right  of  possession  to  lands 
brought  by  one  who  is  out  of  possession  against  a  claimant  in  posses- 
sion. Davidson  v.  Calkins  (C.  C.)  92  Fed.  230,  wherein  Judge  Well- 
born ably  reviews  the  decisions  of  the  Supreme  Court,  was  cited  with 
approval.  Cal.  Oil  &  Gas.  Co.  of  Ariz.  v.  Miller  et  al.  (C.  C.)  96 
Fed.  12. 

In  Morrison  v.  Marker  (C.  C.)  93  Fed.  692  (1899),  a  decree  was 
asked  adjudging  a  deed  to  be  fraudulent  and  void,  and  that  it  be  can- 
celed, that  complainant  be  adjudged  to  have  a  good  and  valid  title,  and 
that  the  title  of  complainant  be  quieted.  Judge  Morrow,  sitting  in  the 
Circuit  Court,  decided  that  there  was  not  a  case  stated  within  the  eq- 
uitv  jurisdiction  of  the  court,  and  quoted  with  approval  from  Frost 
V.  "Spitley,  121  U.  S.  552,  7  Sup.  Ct.  1129,  30  L.  Ed.  1010,  where  it 
was  held  that  a  person  out  of  possession  cannot  maintain  a  bill  to  re- 
move a  cloud  upon  title,  and  to  quiet  the  possession  of  real  estate, 
whether  his  title  is  legal  or  equitable,  for  if  his  title  is  legal,  his  rem- 
edy is  by  action  of  ejectment,  and,  if  equitable,  he  must  acquire  the 
legal  title,  and  then  bring  ejectment. 

In  Northern  Pacific  Railroad  Company  v.  Amacker,  49  Fed.  529,  1 
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C.  C.  A.  345,  this  court  again  sustained  the  general  rules  as  hereto- 
fore stated.  That  was  a  suit  seeking  a  decree  declaring  that  defend- 
ants had  no  estate  in  certain  lands  claimed  by  the  complainant,  that 
the  title  of  the  complainant  was  good,  and  praying  that  the  defendants 
be  enjoined  from  asserting  claim  to  the  lands,  adverse  to  the  com- 
plainant. Equity  jurisdiction  was  denied.  To  like  effect  is  Southern 
Pacific  Railway  Co.  v.  Goodrich  (C.  C.)  57  Fed.  879  (1893). 

Similar  questions  were  also  involved  m  Empire  State,  Idaho  M.  & 

D.  Co.  V.  Bunker  Hill  S.  M.  &  C.  Co.,  131  Fed.  973,  58  C.  C.  A.  311 
(1903).  Bill  in  equity  was  brought  by  the  Empire  State  Company  to 
quiet  title  to  a  certain  mining  claim.  The  controversy  related  to  ex- 
tralateral  rights.  It  was  contended  that  possession  of  the  property  did 
not  appear  to  be  in  the  appellee,  but  the  bill  alleged  that  the  appellee 
was  in  possession  of  all  of  the  lode  or  vein,  which  extended  beyond  a 
certain  plane,  and  within  vertical  planes  of  projected  end  lines.  The 
court  expressly  regarded  that  as  an  averment  of  possession  of  all  that 
part  of  the  lode  which  was  in  controversy,  and,  when  the  point  of  pos- 
session was  settled,  proceeded  to  show  that  a  trespass  and  threat  to 
continue  to  extract  ore  were  alleged,  wherefore  it  was  held  equity 
would  intervene. 

Among  the  decisions  by  courts  of  the  states,  that  of  Mar>'  Ann 
Long's  Appeal,  92  Pa.  171,  bears  closely  upon  the  case  under  consid- 
eration. There  the  subjects  of  the  bill  in  equity  were  leasehold  estates. 
Fraud  and  conspiracy  were  set  up,  and  nine  kinds  of  relief  were 
asked,  including  injunction,  accounting,  and  that  the  interests  claimed 
by  plaintiff  be  declared  his.  The  court  held  the  case  as  properly  in 
ejectment,  looking  upon  it  as  one  where  plaintiff  was  really  seeking  to 
establish  his  title  against  defendant  in  possession.  "Her  title,"  said 
the  court,  ''may  be  worthless,  but  she  has  possession,  and  until  he 
proves,  by  an  action  at  law,  that  he  has  the  right  to  that  possession  by 
virtue  of  good  title,  she  cannot  be  disturbed.  Haggin  v.  Kelly,  136 
Cal.  481,  69  Pac.  140. 

Appellant  relies  largely  upon  the  recent  case  of  Big  Six  Develop- 
ment Co.  V.  Mitchell,  138  Fed.  279,  70  C.  C.  A.  569,  as  being  direct 
authority  that  equity  will  retain  his  bill.  The  facts  there  presented 
an  unusual  case  for  injunctive  relief,  and  the  court,  Judge  Hook  dis- 
senting, held  that  as  the  injury  was  to  the  res,  equity  had  jurisdiction 
not  only  to  restrain  waste  or  threatened  trespass,  but  having  acquired 
jurisdiction  might  proceed  "to  settle  the  question  of  title,  and  to  re- 
move the  cloud."  The  doctrine  thus  expressed  was  applied  to  a  very 
unusual  condition  of  facts,  and  unless  its  meaning  is  circumscribed  by 
the  peculiar  features  of  the  case,  it  would  appear  to  be  an  extension 
of  equitable  jurisdiction  beyond  the  rule  of  decision  of  this  circuit, 
and  of  other  circuits,  as  laid  down  in  Kellar  v.  Craig,  126  Fed.  630,  61 
C.  C.  A.  366,  and  other  federal  cases  already  cited. 

It  results  from  what  we  have  said  that,  inasmuch  as  plaintiff  has  a 
complete  remedy  at  law,  his  position  invoking  the  general  equity  pow- 
ers of  the  court  cannot  be  upheld.  Bruce  v.  Murray,  123  Fed.  366,  59 
C.  C.  A.  494.  Manifestly,  the  principal  issue  involved  in  the  case,  and 
the  one  that  should  be  first  tried,  is  right  of  possession  against  defend- 
ants in  possession,  and  defendants  have  a  right  to  stand  on  their  pos- 
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session  until  compelled  to  yield  to  better  title,  and  to  demand  trial  by 
jury  as  to  whether  plaintiff  has  a  true  title.  Fussell  v.  Gregg,  113  U. 
S.  554,  5  Sup.  Ct.  631,  28  L.  Ed.  993. 

As  plaintiff  claims  no  special  rights  under  the  Alaska  Codes,  other 
than  such  as  he  is  entitled  to  under  general  equitable  principles,  which 
it  may  be  assumed  are  not  narrowed  by  the  Codes,  it  is  unnecessary 
to  consider  the  argument  of  the  appellees  to  the  effect  that  under 
Alaska  Code  Civ.  Proc.  §§  301,  475,  courts  of  equity  will  not  deter- 
mine questions  of  title  and  right  of  possession  at  the  instance  of  one 
out  of  possession,  in  an  action  brought  by  such  person  against  one  in 
possession. 

The  order  dismissing  the  bill  without  prejudice  to  an  action  at  law 
is  affirmed. 


a57  Fed.  155.) 

PACIFIC  MUT.  LIFE  INS.  CO.  OF  CALIFORNIA  v.  WEBB. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    Novemher  6,  1907.) 
No.  2,563. 

1.  Release— Release  as  Defense— Fbaud  Which  Will  Avoid  Release  at 

Law. 

The  only  fraud  which  may  be  availed  of  In  an.  action  at  law  In  a  fed- 
eral court  to  avoid  a  formally  executed  release  of  the  claim  sued  on  Is 
misrepresentation,  deceit  or  trickery  practiced  to  induce  the  execution 
of  a  release  which  the  signer  never  Intended  to  execute  and  upon  which 
the  minds  of  the  contracting  parties  never  met,  and  does  not  Include  any 
of  those  misrepresentations  of  fact  which  may  have  been  resorted  to  in 
order  to  persuade  the  claimant  to  agree  to  the  release  as  actually  made. 
In  such  respect  it  Is  immaterial  whether  the  release  is  or  Is  not  under  seal. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  42,  Release,  §  32.] 

2.  Courts— Federal  Courts— Equitable  Defense  in  Action  at  Law. 

In  the  federal  courts,  the  rule  subsists  that  the  distinction  bet^veen 
legal  and  equitable  defenses  is  always  recognized,  and  such  rule  cannot 
be  affected  by  state  legislation  or  practice  permitting  equitable  defenses 
in  actions  at  law. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig.  vol.  13,  Courts,  §§  912,  913.] 

3.  Release— Defense  in  Action  at  Law— Pleading  in  Avoidance— Fraud. 

In  an  action  on  an  accident  Insurance  policy  In  which  a  formal  release 
of  the  claim  executed  by  defendant  for  a  stated  consideration  was  pleaded 
as  a  defense,  a  replication  which  In  effect  denied  that  plaintiff  executed 
a  release  but  alleged  that  If  she  did  It  was  procured  by  fraud  and  deceit 
In  that  defendant's  agents  represented  to  her  that  defendant  was  not  liable 
on  the  policy  and  read  affidavits  to  her  purporting  to  state  facts,  known 
to  them  to  be  untrue,  in  support  of  such  representation,  whereby  she  was 
induced  to  accept  a  sum  of  money  from  defendant  which  purported  to  be 
a  gift,  does  not  state  such  a  case  of  fraud  as  would  avoid  the  release  at 
law. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Missouri. 

James  C.  Jones  (Jones,  Jones,  Hocker  &  Davis,  on  the  brief),  for 
plaintiff  in  error. 

Frederick  H.  Bacon,  for  defendant  in  error. 

Before  VAN  DEVANTER  and  ADAMS,  Circuit  Judges,  and  RI- 
NER,  District  Judge. 
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ADAMS,  Circuit  Judge.     This  was  an  action  at  law  on  a  policy 
insuring  Margaret  Webb,  the  plaintiff  below,  in  the  sum  of  $4,000 
against  death  of  her  husband  as  a  result  of  external,  violent,  and  ac- 
cidental means.     Defendant  company  amongst  other  defenses  plead- 
ed accord  and  satisfaction,  and  in  consideration  thereof  the  execution 
by  plaintiff  of  a  written  release  of  any  and  all  claim  against  it  by  reason 
of  the  death  of  her  husband.     Plaintiff  in  her  reply  denied  any  knowl- 
edge or  recollection  of  having  executed  the  release,  but  pleaded  hy- 
pothetically  that  if  such  release  was  executed  by  her  it  was  procured 
by  defendant's  agent  by  "fraud,  deceit,  and  misrepresentation  of  facts, 
and  was  for  that  reason  without  consideration  and  void."     On  these 
pleadings  the  case  went  to  trial.     A  paper  consisting  of  the  acknowl- 
edgment of  receipt  of  $300  in  full  compromise  and  settlement  of  the 
demand  sued  for  in  this  action  and  an  unequivocal  and  formal  release 
and  discharge  of  defendant  from  any  and  all  liability  for  that  demand 
was  shown  in  evidence  to  have  been  executed  by  plaintiff  and  deliv- 
ered to  the  defendant  in  consideration  of  the  payment  by  the  latter  to 
the  former  of  the  agreed  consideration.     In  view  of  that  proof,  and  at 
the  close  of  all  the  evidence,  defendant  requested  the  court  to  instruct 
the  jury  that  plaintiff  could  not  recover.     Upon  a  refusal  to  so  in- 
struct, and  after  exception  had  been  saved  thereto,  defendant  moved 
the  court  to  exclude  from  the  consideration  of  the  jury  all  evidence 
given  in  support  of  the  replication.    The  court  overruled  that  motion, 
and  defendant  duly  excepted.    Verdict  and  judgment  in  favor  of  the 
plaintiff  followed,  and  the  case  is  brought  here  by  writ  of  error  for  re- 
view. 

Whether  the  formal  release  was,  until  set  aside  by  a  proceeding  in  eq- 
uity, a  bar  to  the  present  action  at  law,  is  a  question  which  underlies  all 
others  and  which  we  will  first  dispose  of.  Our  attention  is  called  to 
many  cases  on  the  general  subject  that  fraud  vitiates  all  contracts  and 
to  some  which  hold  that  a  release  may  be  shown  even  in  actions  at 
law  to  have  been  procured  by  fraud  and  misrepresentation  and  its 
effect  thereby  avoided.  But  it  is  unnecessary  and  unprofitable  to  dwell 
long  on  those  cases.  The  Supreme  Court  of  the  United  States  has 
authoritatively  settled  the  matter.  Hartshorn  v.  Day,  19  How.  211, 
15  L.  Ed.  005  ;  George  v.  Tate,  102  U.  S.  564,  26  L.  Ed.  232;  Union 
Pac.  Ry.  V.  Harris,  158  U.  S.  326,  15  Sup.  Ct.  843,  39  L.  Ed.  1003; 
Texas  &  Pac.  Ry.  Co.  v.  Dashiell,  198  U.  S.  521,  25  Sup.  Ct.  737,  49 
L.  Ed.  1150.  In  Hartshorn  v.  Day,  Mr.  Justice  Nelson,  speaking  for 
the  court,  said: 

"Fraud  In  the  execution  of  the  instrument  has  always  been  admitted  in  a 
court  of  law,  as  where  it  has  been  misread,  or  some  other  fraud  or  Impoei- 
tfon  has  been  practiced  upon  the  party  In  procuring  his  signature  and  seal 
The  fraud  In  this  aspect  goes  to  the  question  whether  or  not  the  instrument 
ever  had  any  legal  existence.     •     •     • '» 

In  George  v.  Tate  the  Supreme  Court,  speaking  by  Mr.  Justice 
Swayne,  said : 

**It  is  well  settled  that  the  only  fraud  permissible  to  be  proved  at  law  in 
these  cases  is  fraud  touching  the  execution  of  the  instrument,  such  as  mis- 
reading, the  surreptitious  substitution  of  one  paiwr  for  another,  or  obtaining 
by  some  other  trick  or  device  an  instrument  which  the  party  did  not  intend 
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to  give.    ♦    ♦    ♦    The  remedy  is  by  a  direct  proceeding  to  avoid  the  in- 
strument." 

In  Union  Pac.  Ry.  v.  Harris  the  question  arose  in  connection  with 
a  lengthy  and  somewhat  complicated  charge  to  the  jury.  A  clear  dis- 
tinction appears  to  have  been  made  between  the  effect  of  misrepresent- 
ing what  the  release  there  in  question  was  to  embrace  and  misrepre- 
sentation of  facts  to  prcxnire  the  release  as  made.  The  contention  of 
the  plaintiff  in  that  case  was  that  the  release  was  signed  by  him  when 
ill  and  when  he  did  not  comprehend  what  he  was  doing,  and  that  he 
was  led  to  believe  that  he  was  signing  a  release  of  claims  growing  out 
of  his  illness  only,  such  as  outlays  for  doctors'  services,  and  the  like,  and 
loss  of  time  for  two  weeks.  The  contention  of  the  defendant  was  that 
the  release  was  intended  to  include  a  settlement  of  all  matters  of  dif- 
ference between  plaintiff  and  defendant,  including  the  liability  of  the 
defendant  for  the  injuries  received  by  plaintiff.  The  issue  related  ex- 
clusively to  what  was  the  subject-matter  of  the  release.  The  Supreme 
Court  did  not  discuss  the  question  but  was  satisfied  to  say  that  the 
charge  on  the  whole  was  correct.  Texas  &  Pac.  Ry.  Co.  v.  Dashiell 
also  dealt  exclusively  with  what  was  the  subject-matter  of  the  release, 
and  incidentally  is  important  for  elucidating  the  real  issue  in  Union 
Pac.  Ry.  V.  Harris. 

Concerning  the  latter  case  the  following  observation  is  made : 

"Several  defenses  were  made  to  the  release,  among  others,  that  the  minds  of 
the  parties  never  met  on  the  principal  subject  embraced  in  the  release,  name- 
ly, the  damages  for  which  the  action  was  brought.  This  defense  was  com- 
plicated in  the  iustmctions  of  the  court  with  the  defenses  of  fraud  and  mental 
incompetency  to  understand  the  terms  and  extent  of  the  release,  and  it  is 
difficult  to  make  satisfactory  extracts  from  the  charge  of  the  trial  court, 
Bnough,  however,  appears  to  show  that  the  court  submitted  to  the  Jury  the 
fact  of  mistake  of  injuries  received,  as  bearing  on  the  effect  of  the  release, 
and  this  action  was  affirmed  by  this  court" 

In  view  of  the  issues  in  the  last  two  cases  they  do  not  declare,  as 
claimed  by  plaintiff's  counsel,  any  different  rule  than  that  declared  in 
the  Hartshorn  and  George  Cases.  The  releases  there  in  question  did 
not  embrace  the  injury  sued  for  by  the  respective  plaintiffs,  and  the 
replications  to  that  effect  were  in  the  nature  of  pleas  of  non  est  factum. 
The  conclusion  from  all  the  cases  in  the  Supreme  Court  is  that  the 
only  fraud  which  may  be  availed  of  in  an  action  at  law  to  avoid  a 
formally  executed  release  of  the  claim  sued  on  is  misrepresentation, 
deceit,  or  trickery  practiced  to  induce  the  execution  of  a  release  which 
the  signer  never  intended  to  execute,  and  upon. which  the  minds  of 
the  contracting  parties  never  met,  and  does  not  include  any  of  those 
misrepresentations  of  fact  which  may  be  resorted  to  in  order  to  per- 
suade the  claimant  to  agree  to  the  release  as  actually  made. 

That  the  old  rule  of  the  Supreme  Court  still  prevails  is  affirmed  gen- 
erally by  the  national  courts.  In  Hill  v.  N.  Pacific  Ry.  Co.,  51  C.  C. 
A.  544,'ll3  Fed.  914,  the  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit recognized  and  enforced  it.  In  like  manner  also  the  Circuit 
Courts  have  recognized  and  followed  it.  Shampeau  v.  Connecticut 
River  Lumber  Co.  (C.  C.)  42  Fed.  760;  Vandervelden  v.  C.  &  X.  W. 
Ry.  Co.  (C.  C.)  61  Fed.  54 ;  Kosztelnik  v.  Bethlehem  Iron  Co.  (C.  C.) 
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91  Fed.  C06;  Hill  v.  N.  Pacific  Ry.  Co.  (C.  C.)  104  Fed.  754;  Such 
V.  Bank  of  the  State  of  New  York  (C.  C.)  127  Fed.  450 ;  Stephenson 
V.  Supreme  Council  (C.  C.)  130  Fed.  491 ;  Heck  v.  Missouri  Pac.  Ry. 
Co.  (C.  C.)  147  Fed.  775. 

The  Circuit  Court  of  Appeals  for  the  Sixth  circuit,  as  evidenced  by 
the  cases  of  Lumley  v.  Railway  Co.,  22  C.  C.  A.  60,  76  Fed.  66,  and 
Wagner  v.  National  Life  Ins.  Co.,  33  C.  C.  A.  121,  90  Fed.  395,  differs 
from  those  just  referred  to.  But  in  view  of  what  we  believe  to  be  the 
doctrine  of  the  Supreme  Court  as  declared  and  followed  in  the  cases 
supra,  we  are  unable  to  adopt  the  conclusion  reached  by  the  learned 
and  distinguished  judges  of  that  circuit. 

Distinction  is  made  by  some  courts  between  cases  involving  an  in- 
formal receipt  as  distinguished  from  a  formal  release  like  Such  v.  Bank 
of  the  State  of  New  York,  supra,  and  between  releases  under  seals  and 
those  not  under  seal.  While  there  may  be  some  ground  for  a  dis- 
tinction between  cases  involving  a  mere  receipt,  with  no  formal  release, 
the  consideration  of  which  may  always  be  inquired  into  and  explained 
and  cases  involving  formal  deeds  of  release,  as  to  which  we  express 
no  opinion,  we  are  unable  to  perceive  any  difference  in  principle  be- 
tween a  formal  release  under  seal  and  one  not  under  seal.  They  may 
both  alike  be  reformed,  enforced  or  rescinded  in  equity.  Certainly  we 
cannot  in  this  case  give  any  consideration  to  the  difference  if  there  be 
such.  The  present  release  was  not  under  seal,  but  was  made  in  Mis- 
souri, and  is  subject  to  the  law  of  Missouri.  By  that  law  the  use  of 
private  seals  in  written  contracts  or  other  instruments  theretofore  re- 
quired to  be  under  seal  is  abolished,  and  a  seal,  if  used,  does  not  affect 
the  force,  validity,  or  character  of  the  instrument  or  in  any  way  change 
its  significance  or  construction.  Rev.  St.  Mo.  1899,  §  893  [Ann.  St. 
1906,  p.  829]. 

Inspired  doubtless  by  the  varying  and  conflicting  opinions  of  differ- 
ent judges  of  the  Supreme  Court  of  Missouri  on  the  question  now  un- 
der consideration,  as  illustrated  bv  Girard  v.  St.  Louis  Car  Wheel  Co., 
123  Mo.  358,  27  S.  W.  648,  25  L.'  R.  A.  514,  45  Am.  St.  Rep.  556,  and 
Och  V.  M.,  K.  &  T.  Ry.  Co.,  130  Mo.  27,  31  S.  W.  962,  36  L.  R.  A.  442, 
the  Legislature  of  Missouri  in  1899  enacted  the  following  law : 

"Whenever  a  release,  composition,  settlement  or  other  discharge  of  the  cause 
of  action  sued  on  shall  be  set  up  or  pleaded  in.  the  answer  in  bar  to  plaintiflTs 
cause  of  action  sued  oni,  it  shall  be  permissible  in  the  reply  to  allege  any  facts 
showing  or  tending  to  show  that  said  release,  composition,  settlement  or  other 
discharge  was  fraudulently  or  wrongfully  procured  from  plaintiff,  and  the 
issue  or  issues  thus  raised  shall  be  submitted  with  all  the  other  issues  In  the 
case  to  the  jury,  and  a  general  verdict  or  finding  upon  all  the  issues,  includ- 
ing the  issue  or  issues  of  fraud  so  raised,  shall  be  sufficient"  Rev.  St  Mo. 
1899,  S  654  [Ann.  St  1906,  p.  670]. 

This  section  is  relied  on  by  plaintiff's  counsel  in  support  of  his  con- 
tention that  fraud,  deceit,  and  misrepresentation  practiced  to  secure  the 
release  in  question  may  be  shown  in  this  action  at  law  to  avoid  it  This 
statute,  however,  does  not  aid  him.  The  rescission  of  the  deed  of  re- 
lease sought  to  be  accomplished  in  this  case  is  essentially  and  tradi- 
tionally an  equitable  remedy.  It  is  peculiarly  appropriate  for  the  con- 
sideration of  a  chancellor  and  not  .of  a  jury.  It  depends  in  many  cas- 
es upon  the  exercise  of  a  wise  discretion  in  the  light  of  countervailing 
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equities;  is  frequently  awarded  on  conditions  imposed  in  the  final  de- 
cree, and  only  when  the  remedy  is  invoked  without  unreasonable  de- 
lay. The  proof  justifying  it  must  be  clear,  convincing,  and  unequivo- 
cal. In  view  of  these  rules  governing  the  administration  of  an  equi- 
table remedy,  it  is  apparent  that  an  action  at  law  which  is  governed  by 
more  inflexible  rules  is  not  well  adapted  to  administer  that  remedy. 
So  manifest  is  this  that  rescission  of  contracts  for  fraud  has,  time  out 
of  mind,  been  a  well-recognized  subject  of  equitable  cognizance. 

Whatever  may  be  the  practice  in  code  states,  where  the  ancient  dis- 
tinction between  legal  and  equitable  remedies  has  been  abolished,  and 
where  but  one  form  of  action  is  recognized,  the  rule  subsists  in  the 
national  courts  that  the  distinction  between  legal  and  equitable  de- 
fenses is  always  recognized.  "They  cannot  be  mixed.  Equitable  suits 
must  be  on  the  equity  side  of  the  docket,  and  actions  at  law  on  the  law 
side.  *  *  *  Whatever  the  practice  may  be  in  state  courts,  in  many 
of  which  the  code  practice  obtains,  the  distinction  between  actions  at 
law  and  suits  in  equity,  tog'^ther  with  legal  and  equitable  defenses 
being  abolished,  the  same  court  administering  both  law  and  equity, 
such  practice  does  not  obtain  in  the  courts  of  the  United  States."  Levi 
V.  Mathews,  145  Fed.  152,  154,  76  C.  C.  A.  122,  124.  "Although  the 
forms  of  proceedings  and  practice  in  the  state  courts  have  been  adopt- 
ed in  the  District  Court,  yet  the  adoption  of  the  state  practice  must 
not  be  understood  as  confounding  the  principles  of  law  and  equity, 
nor  as  authorizing  legal  and  equitable  claims  to  be  blended  together 
in  one  suit."  Bennett  v.  Butterworth,  11  How.  669,  674,  13  L.  Ed. 
859.  "The  remedies  in  the  courts  of  the  United  States  are  at  common 
law  or  in  equity,  not  according  to  the  practice  of  state  courts,  but 
according  to  the  principles  of  common  law  and  equity,  as  distinguished 
and  defined  in  that  country  from  which  we  derive  our  knowledge  of 
these  principles;  and,  although  the  forms  of  proceedings  and  prac- 
tice in  the  state  courts  shall  have  been  adopted  in  the  Circuit  Courts 
of  the  United  States,  yet  the  adoption  of  the  state  practice  must  not 
be  understood  as  confounding  the  principles  of  law  and  equity,  nor 
as  authorizing  legal  and  equitable  claims  to  be  blended  together  in  one 
suit."  Lindsay  v.  Shreveport  Bank,  156  U.  S.  485,  493,  15  Sup'.  Ct. 
472,  475,  39  L.  Ed.  505,  and  cases  cited.  To  the  same  effect  see,  also. 
Hill  V.  Northern  Pafc.  Ry.  Co.,  supra,  and  cases  cited. 

We  recognize  that  state  statutes  frequently  create  new  and  enlarge  old 
equitable  rights,  and  that  substantive  rights  of  that  kind  are  enforced 
in  the  national  courts,  but  we  perceive  nothing  in  the  Missouri  stat- 
ute in  question  of  that  character.  It  does  nothing  but  change  the 
forum  of  an  equitable  action  from  a  court  of  equity,  where  it  naturally 
belongs,  to  a  court  of  law,  where  it  does  not  naturally  belong.  While 
the  state  may  do  this  with  respect  to  its  own  courts,  it  clearly  has  no 
power  to  legislate  away  the  equitable  jurisdiction  of  the  national  courts. 

The  case  of  Cowley  v.  Northern  Pac.  R.  R.  Co.,  159  U.  S.  569,  16 
Sup.  Ct  127,  40  L.  Ed.  263,  relied  on  by  plaintiff's  counsel,  does  not 
support  his  contention.  The  case  concerns  the  rights  of  parties  in 
the  Circuit  Court  on  removal  of  a  suit  from  the  state  court.  It  de- 
clares the  obligation  of  the  national  courts  to  recognize  and  enforce 
new  rights  created  by  state  statute,  but  lest  it  should  be  distorted  into 
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authority  for  plaintiff's  present,  contention  the  court  apparently  in  a 
precautionary  way  observes: 

"While  the  federal  court  may  be  compelled  to  deal  with  the  case  according 
to  the  f6rm9  and  modes  of  prooeedina:  of  a  court  of  equity,  it  remains  In  sub- 
stance a  proceeding  undier  the  statute,  with  the  original  rights  of  the  parties 
unchanged." 

To  avoid  the  effect  of  the  rule  of  the  Supreme  Court  on  the  sub- 
ject in  question,  learned  counsel  for  plaintiff  in  his  brief  undertakes 
to  assimilate  the  replication  in  this  case  to  that  in  the  Harris  Case. 
He  argues  that  this  replication  tenders  the  issue  that  there  was  no 
meeting  of  minds  of  the  contracting  parties,  and  that  trickery  was 
practiced  in  securing  the  execution  of  the  release  as  distinguished 
from  that  practiced  to  induce  the  agreement  for  the  release.  We 
think  he  is  mistaken  about  this.  The  replication,  so  far  as  it  is  neces- 
sary to  quote  it  for  our  present  purpo^ses,  is  as  follows : 

"That  immediately  after  the  death  of  her  said  husband  [which  occurred 
January  27,  1905]  one  Polk,  the  general  agent  of  the  said  defendant  company, 
*  ♦  ♦  came  to  her  house,  and  then  and  there  stated  that  the  defendant  was 
not  liable  on  the  policy,  and  then  and  there  informed  her  that  her  husband  had 
died  of  disease,  whereby  the  company  was  not  liable.  That  afterwards,  on 
March  2d,  1905,  or  thereabouts,  at  the  request  of  said  Polk,  she  went  to  the 
office  of  said  Polk  and  the  office  of  said  company  In  the  city  of  St  Louis,  and 
said  Polk  and  the  attorney  of  said  defendant,  one  Sample,  from  Chicago,  again 
informed  her  that  the  company  would  not  pay  said  policy  and  was  not  liable 
thereon,  beciuise  her  said  husband  had  died  of  disease  and  not  accident,  all  of 
which  was  false;  and  then  and  there  said  Polk  and  said  Sample  informed  plain- 
tlflC  that  they  had  in  their  possession  certain  affidavits,  made  by  physicians, 
to  the  effect  that  her  husband  had  died  from  disease  or  had  been  murdered, 
and  that  the  coroner  had  rendered  a  verdict  that  her  said  husband  had  died 
of  disease;  and  said  Polk  and  said  Sample  th^i  and  there  read  to  plaintiff 
what  purported  to  be  affidavits  of  certain  persons,  and  what  purported  to  be  a 
verdict  of  the  coroner  of  the  said  city  of  St.  Louis,  to  the  effect  that  her  said 
iiusband  had  either  died  from  disease  or  had  been  slugged,  from  the  effect  of 
which  injury  he  had  died,  all  of  which  was  false  and  known  by  said  Polk  and 
said  Sample  to  be  false;  and  said  Polk  and  said  Sample,  acting  resi>ectively 
as  general  agent  and  attorney  for  said  defendant  company,  then  and  there  of- 
fered to  give  plaintiff  $300  as  a  gift.  Plaintiff  states  that  at  the  time  she  l)e- 
ing  sick  and  inflnn  aiul  partially  blind  and  not  able  to  read  and  being  dis- 
tressed in  mind  on  the  account  of  the  death  of  her  said  husband,  and  l)eliev- 
iiig  the  statements  of  said  Polk  and  said  Sample,  accepted  said  sum  of  $300, 
which  purported  to  be  a  gift ;  but  plaintiff  has  no  knowledge  or  recollection  of 
ever  having  signed  a  release  of  said  policy  as  set  forth  in  said  answer.  And 
j)laintiff  states  that  because  of  the  said  misrepresentations  and  false  statements 
of  said  defendant  by  its  agents  taking  advantage  of  her  condition  of  mind  and 
body,  as'  aforesaid,  the  said  release  which  is  set  up  in  defendant's  said  answer, 
if  any  was  ever  given,  was  obtained  by  fraud,  deceit,  and  misrepresentation, 
and  was  without  consideration,  and  is  void  and  of  no  effect." 

Scrutiny  of  the  replication  discloses  that  the  defendant  represented 
to  plaintiff  that  she  had  no  cause  of  action  and  grave  reasons  for  it, 
but  offered,  in  order  to  get  a  release  of  any  possible  claim,  a  gift  or 
consideration  of  $300.  The  only  statements  of  defendant's  agents 
which  are  complained  of  are  those  to  the  effect  that  they  had  informa- 
tion which  justified  them  in  believing  that  plaintiff  had  no  meritorious 
cause  of  action  against  defendant.  She  says  she  believed  those  state- 
ments, and  accepted  $300,  "which  purported  to  be  a  gift."  Naturally 
enough  it  purported  to  be  a  gift  and  was  a  gift,  if  what  the  agent  said 
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was  true,  namely,  that  the  plaintiff  had  no  cause  of  action.  It  will 
be  noticed  that  plaintiff  nowhere  in  the  replication  said  that  when  she 
signed  the  release  in  question  she  believed  she  was  signing  a  receipt 
for  a  gift.  No  allegations  of  the  replication  can  be  fairly  construed 
into  tendering  an  issue  that  tiie  minds  of  the  parties  did  not  meet  on 
the  terms  of  the  release  as  executed.  The  replication  is  a  curious 
pleading.  It  does  not  confess  the  signing  of  the  release,  and  avoid  it 
on  the  ground  that  the  minds  of  the  parties  had  not  met,  or  that  it 
was  falsely  represented  to  her  to  be  a  receipt  for  a  gift ;  but  it  is  in 
effect  a  denial  by  plaintiff  that  she  ever  executed  a  release,  and  a  hypo- 
thetical plea  that  if  she  did  it  was  obtained  by  fraud,  deceit,  and  mis- 
representation. The  bare  fact,  if  it  be  a  fact,  that  plaintiff  was  blind 
and  not  able  to  read,  affords  her  no  legal  protection.  As  said  bv  this 
court  in  Chicago,  St  P.,  M.  &  O.  R.  Co.  v.  Belliwith,  28  C.  C.  A.  358, 
83  Fed.  437: 

"A  writtoi  contract  is  the  highest  eyldence  of  the  terms  of  an  agreement 
between  the  parties  to  it,  and  it  is  the  duty  of  every  contracting  party  to  learn 
and  know  its  contents  before  he  signs  and  delivers  it.  *  *  *  If  one  can 
read  his  contract,  his  failure  to  do  so  is  such  gross  negligence  tliat  it  will 
estop  him  from  denjring  it,  unless  he  has  been  dissuaded  from  reading  it  by 
some  trick  or  artifice  practiced  by  the  opposite  party.  If  he  cannot  read  it,  it 
is  as  much  his  duty  to  procure  some  reliable  person  to  read  and  explain  it  to 
him,  before  be  signs  it,  as  it  would  be  to  read  it  before  he  signed  it,  if  he 
were  able  to  do  so,  and  his  failure  to  obtain  a  reading  and  explanation  of  it  is 
such  gross  negligence  as  will  estop  him  from  avoiding  it  on  the  groimd  that  he 
was  ignorant  of  its  contents." 

The  replication,  in  our  opinion,  discloses  no  advantage  taken  of  the 
plaintiff  by  the  defendant's  agents  to  induce  her  to  sign  the  paper. 
If  it  shows  anything,  it  shows  that  the  release  was  obtained  by  fraud, 
deceit,  and  misrepresentation,  which  might,  if  proved,  aflFord  ground 
for  rescission  of  the  contract  in  equity. 

The  conclusion  already  foreshadowed  is  that  the  Circuit  Court  erred 
in  not  directing  a  verdict  for  defendant.  This  conclusion  renders  un- 
necessary any  consideration  of  the  many  other  questions  presented  in 
the  case.  Until  the  release  is  set  aside,  it  constitutes  an  effectual  bar 
to  any  action  on  the  policy,  and  unless  it  shall  be  set  aside,  the  other 
questions  are  moot  questions  only.  The  judgment  is  reversed,  and 
the  cause  remanded,  with  directions  to  grant  a  new  trial. 


(157  Fed.  161.) 

NELSON  et  al.  v.  BANK  OF  FERGUS  COUNTY. 

(Circnit  Court  of  Appeals,  Eighth  Circuit    November  25,  1907.) 

No.  2,587. 

1.  OoBPORATiONS— Foreign  Cobpobations— Liability  of  Dibeotobs  Undeb 
Montana  Statute. 

Civ.  Code  Mont  §  451,  as  amended  by  Act  Feb.  26,  1903  (Laws  1908, 
p.  45,  c.  32)  providing  that  "every  corporation  having  a  capital  stock" 
shall  annually,  and  within  20  days  from  and  after  the  31st  day  of  De- 
cember, make  a  report,  which  shall  state  the  amount  of  its  authorized 
capital,  and  what  portion  has  been  paid,  and  the  amount  of  its  debts,  and 
that  if  any  such  corporation  shall  fail  to  make  such  report  its  directors 
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shall  be  jointly  and  severally  liable  for  all  debts  of  tbe  corporation  then 
existing  or  which  may  be  thereafter  contracted  nntil  such  report  shall 
be  made  and  filed,  being  general  in  its  language  and  having  been  changed 
into  its  present  form  after  the  adoption  of  the  state  Constitntion,  article 
15,  f  11,  of  which  provides  that  no  foreign  corporaticm  "shall  have  or  be 
allowed  to  exercise  or  enjoy  within  this  state  any  greater  rights  <m"  priv- 
ileges*' than  those  possessed  or  enjoyed  by  domestic  corporations,  applies 
alike  to  domestic  and  foreign  corporations  doing  business  within  the 
state,  and  the  failure  of  such  a  foreign  corporation  to  make  the  required 
report  renders  its  directors  liable  for  tlie  existing  debts  of  the  isoip- 
poration. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig.  vol.  12,  Oorporations,  tt 
2529,  2530.] 

2.  Constitutional  Law— Retbospecttvb  Laws— Amendment  of  Statute. 
The  amendment  of  such  section  of  the  statute  by  Act  Feb.  26,  1908 
(Laws  1903,  p.  45,  c.  32),  which  merely  changed  the  time  when  the  report 
is  re«]uired  to  be  filed,  does  not  render  it  a  retrospective  law,  within  the 
prohibition  of  Const  Mont  art  15,  f  18,  as  applied  to  debts  of  a  corpora- 
tion contracted  before  its  enactment 

8.  Appeal  and  Ebbob— Review— Excessive  Judgment. 

That  a  Judgment  is  excessive  cannot  be  assigned  for  error  in  the  Cir- 
cuit Court  of  Appeals. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  3,  Appeal  and  Error, 
if  3944r^947.] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Minnesota. 

Newel  H.  Clapp  (George  M.  Nelson  and  Charles  W.  Famham,  on 
the  brief),  for  plaintiffs  in  error. 

Edward  P.  Sanborn  and  S.  H.  Mclntire,  for  defendant  in  error. 

Before  VAN  DEVANTER  and  ADAMS,  Circuit  Judges,  and  RI- 
NER,  District  Judge. 

ADAMS,  Circuit  Judge.  Since  June,  1902,  the  New  Year  Gold 
Mines  Company,  a  corporation  of  West  Virginia,  has  had  its  princi- 
pal office  and  has  conducted  its  operations  consisting  of  mining  in 
Fergus  county,  Mont.  On  December  31,  1902,  it  owed  the  defendant 
in  error,  the  Bank  of  Fergus  County,  and  another  corporation  which 
assigned  its  claim  to  the  bank,  some  $12,000.  The  Mines  Company 
failed  to  file,  within  20  days  after  December  31,  1903,  in  the  office  of 
the  clerk  of  Fergus  county,  a  report,  signed  by  its  president  and  ma- 
jority of  its  directors,  stating  the  amount  of  its  capital  stock,  the 
proportion  thereof  paid  in,  and  the  amount  of  existing  indebtedness, 
as  required  by  section  451  of  the  Civil  Code  of  Montana,  as  amended 
by  the  act  of  February  26,  1903  (Laws  1903,  p.  45,  c.  32) ;  and  this 
suit  was  brought  against  the  directors  to  enforce  liability  for  the  debts 
of  the  corporation  created  by  such  failure.  The  Circuit  Court  held 
them  liable  and  this  writ  of  error  challenges  that  judgment. 

The  section  in  question  reads  in  part  as  follows  : 

"Every  corporation  liaving  a  capital  stock,  shall  annually  and  witiiin  twenty 
days  from  and  after  the  thirty-first  day  of  December,  make  a  report  whi<A 
shall  state"  etc.  "If  any  such  corporation  shall  fail  so  to  do,  all  the  directors 
of  the  corporation  shall  be  Jointly  and  severally  liable  for  all  debts  of  the 
corporation  tlien  existing  or  which  may  be  thereafter  contracted  imtil  such 
report  »hall  be  made  and  filed.    ♦    •    ♦  •» 
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Defendants'  counsel  contend  that  the  statute  does  not  mean  what 
its  introductory  words,  ** Every  corporation  having  a  capital  stock 
shall,"  etc.,  apparently  indicate,  but  that  it  relates  to  domestic  cor- 
porations only,  and  not  at  all  to  foreign  corporations,  like  the  Mines 
Company.  In  maintaining  this  contention  the  history  of  the  statute  is 
appealed'  to.  Section  15,  tit.  1,  p.  28,  of  the  Territorial  Laws  of  Mon- 
tana for  the  year  1867,  under  the  title  "An  act  to  provide  for  the  forma- 
tion of  corporations  for  certain  purposes"  is  as  follows : 

"Every  such  company  shall  annually  within  t^'enty  dajrs  from  the  Ist  of 
September  make  report  which  ♦  ♦  ♦  shall  state,  *  ♦  ♦  and  if  any 
of  said  companies  shall  fail  to  do  so  all  the  trustees  of  the  company  shall 
be  Jointly  and  severally  liable  for  all  debts  of  the  company  then  existing  and 
for  all  that  shall  be  contracted  before  such  report  shall  be  made.*' 

This  section,  which  is  the  origin  of  the  one  invoked  by  the  plaintiff 
in  this  case,  clearly  relates  to  domestic  corporations,  and  subjects  di- 
rectors of  such  corporations  only  to  liability  for  its  debts.  This  section 
15  was  carried  forward  into  the  Codified  Statutes  of  Montana  (1871-72) 
as  section  15,  c.  18,  p.  409,  which  relates  mainly  to  domestic  corpora- 
tions. Section  46  (page  419)  however,  of  that  chapter,  relates  to  for- 
eign corporations  and  requires  that  they,  as  a  condition  of  doing  busi- 
ness in  Montana,  shall  file  for  record  with  the  Secretary  of  the  Territory 
and  in  the  office  of  the  recorder  of  the  county  in  which  they  pro- 
pose to  do  business  a  copy  of  the  charter  or  certificate  of  incorporation 
duly  verified  as  therein  prescribed.  Chapter  15,  div.  5,  of  the  Re- 
vised Statutes  of  1879,  entitled  ^^Corporations  for  Industrial  or  Pro- 
ductive Purposes,"  contains  sections  258  and  289,  which  are  identical, 
respectively,  with  section  15  of  the  Laws  of  1867  and  section  46  of 
chapter  18  of  the  Codified  Statutes  of  1871-72. 

Up  to  this  time  it  will  be  seen  that  domestic  and  foreign  corpora- 
tions had  been  treated  separately  and  quite  differently  in  the  statutes. 
The  first  had  been  required  to  file  verified  statements  showing  the 
amount  of  their  authorized  capital  and  what  portion  had  been  paid  in 
and  the  amount  of  their  debts.  The  second  had  been  required  to  file 
only  certified  copies  of  their  charters  or  certificates  of  incorporation. 
By  an  act  approved  July  22,  1879  (Laws  1879,  [Ex.  Sess.]  p.  8),  the 
Legislature  of  Montana  for  the  first  time  enacted  that  foreign  corpo- 
rations should  be  required  to  file,  among  others,  the  statements  before 
that  time  required  of  domestic  corporations,  with  some  additional  in- 
formation touching  assets  and  liabilities.  The  penalty  for  failure  to 
do  so  (instead  of  subjecting  the  directors  to  liability  for  the  debts  of  the 
corporation)  was  to  invalidate  the  contracts  of  the  foreign  corpora- 
tions made  during  the  continuance  of  such  failure  and  subject  the  cor- 
porations themselves  to  fines.  This  last  act  was  carried  forward  into 
the  Compiled  Statutes  of  1888  as  chapter  24,  div.  5,  which  has  for  its 
title  "Foreign  Corporations."  It  deals  exclusively  with  such  corpora- 
tions, making  no  change  in  the  penalty  theretofore  prescribed  for  fail- 
ure to  make  the  required  statements.  Chapter  25  of  the  compilation  of 
1888  has  for  its  title  "Corporations  for  Industrial  or  Productive  Pur- 
poses," and  first  deals  with  the  method  of  organizing  corporations  in 
the  state  of  Montana — that  is,  with  the  organization  of  domestic  cor- 
porations ;  and  then  in  section  460  is  found  a  reproduction  of  section 
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15  of  chapter  18  of  the  Codified  Statutes  of  1871-72  with  its  peculiar 
penalty  for  noncompliance  with  its  provisions.  So  that  in  the  com- 
pilation of  1888  domestic  and  foreign  corporations  are  the  subjects  of 
different  sections,  and  both  are  required  to  file  certain  statements  (one 
a  statement  of  capital  stock  authorized  and  paid  in,  and  its  debts ;  the 
other,  the  statement  just  mentioned,  together  with  additional  showing 
of  the  amount  of  assets  and  some  other  details  not  required  of  domes- 
tic corporations),  and  they  are  subject  to  different  penalties  for  failure 
to  file  the  statements. 

It  may  be  conceded  that  section  460  of  chapter  25,  which  contains  the 
only  provision  subjecting  corporate  directors  to  liability  for  corporate 
debts  for  failure  to  make  required  statements,  has  relation  only  to  do- 
mestic corporations.  Its  introductory  words,  "Every  such  company," 
are  clearly  referable  to  the  kind  of  corporation  provided  for  in  ante- 
cedent sections,  and  they  were  domestic  corporations. 

In  1889  the  state  of  Montana  adopted  its  Constitution  and  ordained 
(article  15,  §11): 

"That  no  company  or  corporation  formed  imder  the  laws  of  any  other 
country,  state  or  territory  shall  have  or  be  allowed  to  exercise  or  ^oy  within 
this  state  any  greater  rights  or  privileges  than  those  possessed  or  enjoyed  by 
corporations  of  the  same  or  similar  character  created  under  the  laws  of 
the  state." 

In  February,  1896,  code  commissioners  appointed  by  a  previous  Leg- 
islature submitted  to  the  Legislature  then  in  session  their  report  rec- 
ommending the  adoption  of  four  codes,  the  Political  Code,  the  Civil 
Code,  the  Code  of  Civil  Procedure,  and  the  Penal  Code.  These  were 
adopted  in  the  form  known  as  "Montana  Statutes  and  Codes"  (1895). 
Section  299  of  the  Civil  Code  so  adopted  is  in  the  following  language : 

"Every  corporation  shall  semiannually  within  twenty  days  from  the  first 
days  of  January  and  July  make  report,  which  shall  ♦  ♦  •  state  the 
amount  of  the  capital  and  of  the  proportion  actually  paid  in,  and  the  amount 
of  the  existing  debts,  *  *  *  and  if  said  ccn-poration  shall  fail  to  do  soy  all 
the  directors  of  the  corporation  shall  be  Jointly  and  severally  liable  for  all 
debts  of  the  corporation  then  existing,  and  for  all  that  shall  be  contracted 
before  such  report  shall  be  made." 

The  foregoing  was  reported  and  adopted  as  part  of  the  Civil  Code. 
Afterwards,  by  an  act  approved  March  14,  1895,  the  Legislatui^ 
amended  section  299  of  the  Civil  Code  so  as  to  make  the  same  read  as 
follows : 

"E)very  corporation  having  a  capital  stock  shall  annually  ••♦  [in- 
stead of  "Every  corporation  shall  semiannually,"  as  before]  make  a  report," 
etc. 

This  section  as  amended  finally  went  into  the  Civil  Code  of  1895  as 
section  451,  under  the  general  title,  "General  Provisicms  Applicable 
to  all  Corporations,"  but  under  a  subtitle,  "Corporations  Defined  and 
How  Organized." 

Section  1030  of  the  Civil  Code,  under  the  title  of  "Foreign  Corpora- 
tions," is  practically  a  reproduction  of  the  original  act  of  July  22, 1879, 
and  re-enacts  its  conditions  requiring  statements,  etc.,  upon  whidi  for- 
eign corporations  may  do  business  in  the  state,  but  does  not  subject 
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their  directors  to  liability  for  their  debts  for  failure  to  make  the  state- 
ments. 

The  act  of  Februray  26,  1903  (Laws  Mont.  1903,  p.  45,  c.  32),  which 
is  the  last  expression  of  the  Legislature  on  the  subject,  amends  section 
451  of  the  Civil  Code  so  as  to  change  the  time  within  which  reports 
should  be  filed  from  "within  twenty  days  from  and  after  the  first  day 
of  September"  annually  to  "within  twenty  days  from  and  after  the 
tliirty-first  day  of  December"  annually. 

It  is  in  view  of  this  legislative  history  that  defendants'  counsel  con- 
tend that  the  liability  of  corporate  directors  for  the  debts  of  their  cor- 
porations for  failure  to  file  required  statements  is  limited  to  domestic 
corporations  only.  Is  this  sound?  We  think  not,  and  for  the  follow- 
ing reasons: 

1.  The  language  of  the  statute  as  it  now  stands  is  broad  enough, 
when  literally  read,  to  subject  the  defendants  who  were  directors  of 
the  Mines  Company  to  liability  for  plaintiflF's  debt.  It  reads,  "Every 
corporation  having  a  capital  stock  snail  annually  within  twenty  days 
from  and  after  the  thirty-first  day  of  December  make  a  report,"  etc., 
and  in  case  of  failure  to  do  so  it  subjects  its  directors  whose  duty  it  was 
to  sign  the  report  to  liability  for  all  its  debts.  The  Mines  Company 
was  a  corporation  having  a  capital  stock  and  in  other  respects  comes 
within  the  contemplation  of  the  statute.  Presumptively,  therefore,  the 
defendants  are  liable  for  the  debt  sued  for  in  tJiis  action.  The  lan- 
guage of  the  law,  being  clear  and  unambiguous,  leaves  little,  if  any, 
scope  for  judicial  construction.  United  States  v.  Wiltberger,  5  Wheat. 
76,  96,  5  L.  Ed.  37;  Brun  v.  Mann,  80  C.  C.  A.  513,  151  Fed.  145,  157. 

2.  In  view  of  the  constitutional  prohibition  (first  effective  in  1889) 
against  allowing  a  foreign  corporation  to  exercise  or  enjoy  any  greater 
rights  or  privileges  than  those  possessed  by  domestic  corporations,  it 
was  a  reasonable  and  appropriate  thing  for  the  Legislature  to  change 
the  old  law,  which  subjected  directors  of  domestic  corporations  only 
to  liability  for  their  debts,  so  as  to  subject  directors  of  both  domestic 
and  foreign  corporations  alike  to  that  liability,  and  thereby  to  har- 
monize the  statute  with  the  Constitution.  Grenada  County  Supervisors 
V.  Brogden,  112  U.  S.  261,  269,  5  Sup.  Ct.  125,  28  L.  Ed.  704;  Wil- 
liams V.  Gaylord,  42  C.  C.  A.  401,  102  Fed.  372,  375.  That  prohibi- 
tion certainly  indicated  to  the  Legislature  a  general  organic  policy 
which  reasonably  actuated  it  to  subject  directors  of  domestic  and  for- 
eign corporations  alike  to  liability  for  the  debts  of  their  respective  cor- 
porations. 

It  is  argued  against  this  that  the  prohibition  is  against  foreign  cor- 
porations only,  and  cannot  be  invoked  to  affect  individual  director's 
xesponsibility  for  the  indirect  consequences  of  violating  law  by  their 
corporations.  This  may,  as  broadly  stated,  be  true.  Nevertheless  it 
is  a  discrimination  in  favor  of  one  class  of  corporations  to  enable  it 
to  secure  and  have  directors  who  shall  not  be  subject  to  personal  lia- 
bility, while  another  class  is  not  permitted  to  enjoy  that  advantage. 
The  former  could  doubtless  more  readily  secure  directors  and  officers 
than  the  latter.  The  case  of  Crisswell  v.  Montana  Cent.  Ry.  Co.,  18 
Mont.  167,  44  Pac.  525,  33  L.  R.  A,  554,  invoked  by  defendants'  coun- 
sel deals  with  the  question  whether  a  given  statute  is  in  conflict  with 
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the  provisions  of  article  15,  §  11,  of  the  Constitution,  and  is  of  little 
value  on  the  present  inquiry  concerning  the  legislative  intent  in  enact- 
ing the  Code  of  1895,  in  the  light  of  the  then  existing  constitutional 
provision. 

3.  There  are  many  evidences  of  an  intelligent  and  determined  pur- 
pose on  the  part  of  the  Legislature,  in  1895,  to  change  the  law  on  the 
subject  in  question  from  what  it  had  been  before.  Up  to  that  time  all 
the  legislation  imposing  personal  liability  on  directors  had  been  limited 
to  directors  of  domestic  corporations,  and  all  the  statutes  on  the  sub- 
ject, from  and  including  the  initial  act  of  1867,  had  begun  with  the 
words,  "Every  such  company  shall  *  *  *  make  report,"  etc.,  and 
those  words  clearly  referred  to  antecedent  sections  of  the  law  con- 
cerning domestic  corporations  only.  In  1895  a  noticeable  change  in 
phraseology  took  place.  The  codifying  commissioners  first  made  their 
report,  recommending,  among  other  things,  the  Legislature  to  omit 
the  word  "such,"  and  to  require  two  annual  reports  by  corporations, 
instead  of  one  as  before.  Their  report  was  adopted  as  a  ^ole,  and 
section  299,  which  related  to  the  subject  in  question,  was  according  to 
its  terms  broad  enough  to  embrace  all  corporations,  instead  of  do- 
mestic corporations  as  before.  But  this  is  not  all.  The  attention  of 
the  Legislature  was  again  called  to  the  subject,  and  at  the  same  ses- 
sion (1895)  it  amended  section  299  of  the  Civil  Code  by  limiting  its 
operation  to  corporations  "having  a  capital  stock"  and  limiting  the 
reports  to  be  filed  to  one  annual  report,  instead  of  two  semiannual  re- 
ports, as  before.  The  act  as  so  amended  went  into  the  Statutes  and 
Codes  of  1895  as  section  451  of  the  Civil  Code.  Later,  on  February  26, 
1903,  the  Legislature  again  took  up  section  461  and  by  an  amendment 
of  that  date  changed  the  time  for  making  corporate  reports  from 
"within  twenty  days  after  the  first  day  of  September"  to  "within 
twenty  days  after  the  thirty-first  day  of  December"  of  each  year.  Tht 
Legislature  apparently  discovered  no  doubtful  or  ambiguous  phrase- 
olog>'  which  it  desired  to  correct. 

The  result  of  these  modifications  of  the  old  law  was  to  make  the 
provision  in  question  embrace,  according  to  its  terms,  all  corporations 
which  had  capital  stock,  as  distinguished,  probably,  from  religious,  so- 
cial, and  benevolent  corporations,  which  had  no  capital  stock,  and  to 
require  them  to  make  one  annual  report,  instead  of  two,  as  recom- 
mended by  the  commissioners.  It  thus  appears  that  the  legislative 
mind  had  been  sharply  called  to  the  subject  in  question  on  three  dif- 
ferent occasions,  and  that  it  finally  left  section  451  so  as  to  clearly  and 
unequivocally  embrace  foreign  corporations  as  well  as  domestic.  In 
such  circumstances  it  would  be  unreasonable  to  conclude  that  the  lan- 
guage finally  adopted  was  the  result  of  inadvertence  and  did  not  ac- 
curately express  the  legislative  purpose.  The  Legislature  must  be 
presumed  to  have  had  some  purpose  in  deliberately  changing  the 
phraseology  of  the  old  law,  and  persistently  adhering  to  the  change, 
when  subsequent  amendments  called  critical  attention  to  it. 

But  it  is  said  that  section  451  of  the  Civil  Code  is  found  under  a  sub- 
head "Corporations  Defined  and  How  Organized,"  denoting  domes- 
tic corporations,  and  not  under  the  title  "Foreign  Corporations,"  un- 
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der  which  is  found  many,  and  presumptively,  as  it  is  claimed,  all,  the 
provisions  concerning  them,  and  that  all  its  associated  sections  con- 
cern domestic  corporations  only.  An  argument  is  deduced  from  this 
fact  in  favor  of  the  defendants'  contention.  Whatever  aid  the  spe- 
cial location  of  this  section  in  the  statutes  might  otherwise  give  us, 
we  are  precluded  by  the  Legislature  itself  from  drawing  anv  presump- 
tions therefrom.  Section  5182,  subd.  3,  of  the  Political  Qxle,  which 
forms  a  part  of  the  "Statutes  and  Codes"  in  question  provides  as  fol- 
lows: 

*The  arrangement  and  classification  of  the  several  parts  of  said  Ck)des  have 
been  made  for  the  purpose  of  convenience  and  orderly  arrangement  and  there- 
fore no  implication  or  presumption  of  a  legislative  construction  is  to  be  drawn 
therefrom." 

This  section  amounts  to  a  legislative  declaration  against  indulging 
in  the  presumption  invoked  by  defendants'  counsel. 

It  is  also  argued,  in  view  of  other  provisions  of  the  statute  in  ques- 
tion, that  the  Legislature  intended  to  restrict  the  words  "Every  cor- 
poration having  a  capital  stock"  to  domestic  corporations  having  a 
capital  stock.  To  this  argument  we  have  given  careful  consideration : 
but,  for  reasons  already  pointed  out,  we  do  not  think  it  correctly  inter- 
prets the  legislative  will. 

The  contention  that  the  judgment  below  was  excessive  cannot  be 
considered  by  us.  No  error  of  this  kind  was  assigned,  and,  if  it  had 
been,  under  firmly  settled  authority  we  could  not  consider  it.  Illinois 
Cent.  R.  Co.  v.  Davies,  76  C.  C.  A.  613,  146  Fed.  247. 

Contention  appears  to  be  made  in  the  brief  of  defendants'  counsel 
that  the  amendatory  act  of  1903,  under  the  provisions  of  section  13  of 
article  15  of  the  Constitution  of  Montana,  which  prohibits  retrospective 
laws,  is  inapplicable  to  the  present  case,  because  the  debts  sued  for 
were  contracted  by  the  Mines  Company  before  it  was  enacted.  This 
contention,  as  we  remember  it,  was  abandoned  at  the  oral  argument. 
If  not,  it  is  untenable.  Diamond  Glue  Co.  v.  United  States  Glue  Co., 
187  U.  S.  611,  614,  23  Sup.  Ct.  206,  47  L.  Ed.  328.  The  amendment 
in  question  is  a  constitutional  and  appropriate  exercise  of  the  sovereign 
power  of  the  state  over  corporations,  whether  domestic  or  foreign, 
in  the  nature  of  a  regulation  to  secure  safety  to  its  citizens  and  con- 
formity to  its  internal  policy.  Hooper  v.  California,  155  U.  S.  648, 
15  Sup.  Ct.  207,  39  L.  Ed.  297 ;  Orient  Ins.  Co.  v.  Daggs,  172  U.  S. 
557,  19  Sup.  Ct.  281,  43  L.  Ed.  552;  New  York  Life  Ins.  Co.  v.  Cra- 
vens, 178  U.  S.  389,  20  Sup.  Ct.  962,  44  L.  Ed.  1116;  Pinney  v.  Nel- 
son, 183  U.  S.  144,  22  Sup.  Q.  52,  46  L.  Ed.  125.  Moreover,  the 
Mines  Company  was  subjected  to  no  new  duty  or  burden  by  the 
amendment  of  1903.  The  obligation  to  make  reports  had  been  upon  all 
foreign  corporations  for  many  years  before  the  debts  in  question  were 
created.  The  only  change  made  by  the  amendment  was  in  respect  of 
the  time  when  reports  should  be  made.  Other  than  in  that  incidental 
feature  the  old  law  continued  in  force,  and  governed  the  conduct  of 
all  foreign  corporations  as  well  after  the  amendment  as  before.  So 
far  as  the  new  law  was  a  re-enactment  of  the  old  one,  it  was  an  af- 
firmation and  continuation  of  the  old  law  and  not  new  legislation. 


Digitized  by 


Google 


616  84  C.  C.  A.  REPORTS. 

Great  Northern  Ry.  Co.  v.  United  States,  84  C.  C  A.  93,  155  FeA 
946. 

The  judgment  of  the  Circuit  Court  must  be  affirmed,  and  it  is  so  or- 
dered. 


(157  Fed.  168.) 

UNION  PAO.  R.  CO.  et  al.  ▼.  ROSEWATEB. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    October  28,  1907.) 

No.  2,468. 

1.  RAIIJIOADS— INJUBT  OF  PlBSON  AT  CROSSING— OWTBIBUTOBY   NBGLIOKNOE— 

Question  fob  Jubt. 

Where  plaintiff,  who  was  driying  upon  a  city  street  in  the  evening,  on 
approaching  a  railroad  crossing  having  four  tracks,  stopped  on  signal 
of  the  flagman  before  reaching  the  flrst  track,  and  waited  until  some  eo- 
gines  bad  passed,  and  then  in  obedience  to  a  signal  of  the  flagman  started 
on  after  flrst  looking  and  listening,  and  was  struck  by  a  train  on  the  sec- 
ond track,  the  questicHi  whether  or  not  he  was  guilty  of  contributory  neg- 
ligence in  failing  to  continue  to  look  and  listen  after  starting  across  was 
not  one  of  law  but  of  fact,  to  be  determined  by  the  Jury,  in  view  of  the  cir- 
cumstances of  the  particular  case. 

[Ed.  Note.— For  cases  hi  point,  see  Ont  Dig.  voL  41,  Railroads,  f  1187.] 

2.  Same— DuTT  to  Look  and  Listen— Signal  fbom  Flagman. 

The  placing  of  gates  or  the  stationing  of  flagm^i  at  railroad  cros^ngs 
in  a  city  are  not  duties  imposed  by  statute  or  municipal  ordinance  on 
railroad  companies,  or  voluntarily  assumed  by  them,  for  the  purpose  of 
relieving  the  traveler  on  the  street  from  taking  those  precautions  for  his 
own  safety  required  by  the  long-settled  rule  of  law,  but  as  additional 
precautions  to  meet  the  increased  peril  resulting  from  local  conditions 
in  cities;  and  open  gates,  or  a  signal  from  a  flagman  to  cross,  do  not  re- 
lieve a  traveler  from  the  duty  to  look  and  listen  before  Altering  upon  the 
tracks. 

[Ed.  Note. — For  cases  in  point,  see  CJent  Dig.  vol.  41,  Railroads,  §  1072.1 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Nebraska. 

Edson  Rich  and  William  Baird  (W.  S.  Kenyon,  on  the  brief),  for 
plaintiffs  in  error. 

W.  J.  Connell  (Simeon  Bloom,  on  the  brief),  for  defendant  in  error. 
Before  SANBORN,  HOOK,  and  ADAMS,  Circuit  Judges. 

HOOK,  Circuit  Judge.  Charles  Rosewater  sued  the  Union  Pacific 
and  the  Illinois  Centred  railroad  companies  for  personal  injuries  sus- 
tained in  a  collision  at  a  crossing.  He  recovered  a  judgment  against 
them  jointly,  and  they  now  seek  its  reversal.  The  facts  developed  at 
the  trial  are  as  follows :  The  plaintiff,  a  physician,  was  driving  in  his 
phaeton  northward  on  Thirteenth  street  in  Omaha,  Neb.,  about  8 
o'clock  of  a  January  evening.  The  street  is  one  of  the  important, 
much  traveled  thoroughfares  of  the  city.  As  he  was  approaching  the 
intersecting  tracks  of  the  Union  Pacific,  upon  one  or  more  of  which 
the  Illinois  Central  had  the  right  to  operate  its  trains,  he  was  signaled 
to  stop  by  a  flagman  who  was  in  the  service  of  both  companies.  The 
signal  was  given  by  lantern,  and  the  plaintiflF  stopped  with  his  horse's 
head  three  or  four  feet  soutfi  of  the  south  track.    There  were  four  of 
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these  tracks,  and,  for  convenience,  they  will  be  referred  to  numerically 
beginning  with  the  one  nearest  the  plaintiff.  They  crossed  the  street 
at  somewhat  of  an  angle — ^not  squarely — ^and  as  they  proceeded  west- 
ward they  curved  towards  the  south,  out  of  sight.  The  plaintiff's  view 
to  his  left  or  westward  was  obstructed  to  some  considerable  extent  by 
a  stone  wall  built  along  the  side  of  the  street  to  support  a  viaduct  which 
crossed  overhead  behind  him.  The  north  end  of  the  wall  was  about  10 
feet  from  tfie  south  track,  at  which  point  the  wall  was  6.2  feet  high.  As 
it  receded  southward  along  the  street  side,  the  wall  rose  in  height  until 
it  attained  its  maximum  for  the  support  of  the  overhead  viaduct  struc- 
ture. From  the  end  near  the  south  track  the  wall  curved  westward  at 
substantially  the  same  height,  and  served  to  retain  a  fill  upon  which  was 
laid  the  track  that  crossed  on  the  viaduct.  There  was  a  similar  obstruc- 
tion on  the  east  side  of  the  street  to  the  right  of  the  plaintiff  as  he  sat 
in  his  phaeton,  but  we  are  not  specially  concerned  with  it.  The  flag- 
man gave  plaintiff  the  stop  signal  from  his  customary  stand  on  the 
north  side  of  the  tracks.  Immediately  after  the  plaintiff  stopped,  two 
Union  Pacific  engines,  coupled  together,  went  westward  over  the 
crossing  upon  the  third  track.  After  they  passed,  the  flagman  both 
signaled  with  his  lantern  and  verbally  directed  plaintiff  to  cross.  As 
to  this  there  was  a  conflict  in  the  evidence,  but  as  that  was  the  issue 
which  the  trial  court  submitted  to  the  jury  we  take  the  verdict  as  set- 
tling the  fact  here.  In  obedience  to  the  flagman's  direction  the  plain- 
tiff applied  the  whip  to  his  horse,  and  drove  over  the  first  track  and 
upon  the  second,  where  he  was  struck  by  an  Illinois  Central  train  com- 
ing from  the  west  at  a  speed  variously  estimated  by  witnesses  at  from 
15  to  35  miles  per  hour.  The  injuries  complained  of  were  caused  by 
this  collision.  The  headlight  of  the  locomotive  was  burning.  The 
flagman  knew  the  train  was  coming.  There  was  testimony  that  consid- 
erable steam  and  smoke  from  the  Union  Pacific  engines  were  driven 
by  the  wind  towards  the  plaintiff,  but  whether  they  were  sufficient  to  ob- 
scure his  vision  as  he  started  to  cross  remains  an  unsettled  question. 
The  issues  of  fact  were  so  narrowed  by  the  trial  court  that  the  verdict 
does  not  answer  it.  A  civil  engineer  testified,  and  his  testimony  was 
not  denied,  that  a  man  standing  about  five  feet  south  of  the  first  track 
where  the  plaintiff's  horse  stood  could  see  westward  upon  the  second 
track,  over  which  the  Illinois  Central  train  came,  a  distance  of  375 
feet.  But  the  plaintiff,  as  he  sat  in  his  vehicle,  was  6  or  7  feet  further 
away,  and  no  measurements  were  taken  from  his  position.  If  the 
plaintiff  had  driven  forward  to  place  himself  at  the  point  from  which 
the  measurements  were  taken,  his  horse  would  have  been  upon  the 
first  track.  The  first  and  second  tracks  were  a  little  more  than  10  feet 
apart.  The  plaintiff  testified  that,  upon  receiving  the  direction  of  the 
flagman,  he  first  looked  to  the  left  and  to  the  right,  and  perceiving 
no  train  approaching  he  drove  forward.  He  also  said  that,  after  start- 
ing forward,  he  did  not  again  look  along  the  tracks,  but  "relied  on  the 
order  of  the  flagman,  together  with  the  invisibleness  of  any  danger." 

These  are  the  substantial  facts,  and  on  them  the  defendants  mcrved 
the  trial  court  for  a  directed  verdict  (1)  because  no  negligence  on 
their  part  was  disclosed — that  is  to  say,  no  negligence  of  their  flagman ; 
and  (2)  because  contributory  negligence  of  the  plaintiff  was  shown. 
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The  first  of  these  assertions,  obviously  untenable,  need  not  be  further 
mentioned.  As  to  the  second:  Assuming  for  the  moment  that  the 
maintenance  of  a  flagman  at  the  crossing,  and  his  signal  to  the  plain- 
tiff to  cross  the  tracks,  did  not  relieve  the  latter  from  the  duty  to  take 
those  precautions  for  his  safety  which  the  law  imposes  in  cases  where 
no  flagmen  are  present,  can  it  be  said  the  evidence  that  he  failed  in 
his  duty  was  so  conclusive  as  to  justify  a  court  in  holding  that  he  neg- 
ligently contributed  to  his  own  injury?  We  think  not.  It  is  a  settled 
rule  of  law  that  the  traveler  upon  a  highway  must  look  and  listen  be- 
fore venturing  upon  the  track,  and  that  he  must,  if  possible,  perform 
that  duty  at  some  point  in  his  approach  where  performance  will  be  ser- 
viceable. It  is  conceded  that  the  plaintiff  stopped  close  to  the  track, 
and  he  testified  that  after  receiving  the  flagman's  direction,  and  before 
venturing  further,  he  looked  for  coming  trains,  but  saw  nothing.  It 
is  true  that  after  driving  on  the  track  he  did  not  again  look  to  the  right 
and  left,  but  we  cannot  say  that  it  was  his  duty  to  do  so.  The  rule  of 
law  does  not  go  so  far.  When  a  traveler  upon  a  highway  is  approach- 
ing a  railroad  crossing — a  place  of  danger — it  is  altogether  reasonable 
that  he  should  use  his  senses  to  discover  whether  it  is  safe  to  go  upon 
it,  and  also  to  stop  before  doing  so  if  the  physical  surroundings  make 
that  further  precaution  necessary.  He  is  then  in  safety  and  entirely 
master  of  his  movements,  and,  as  all  reasonable  minds  agree  that  such 
measure  of  care  should  be  taken  for  the  preservation  of  life  and  limb, 
the  law  has  prescribed  its  exercise  as  an  imperative  duty.  But  when 
the  traveler  has  performed  his  full  duty  in  that  respect,  and  has  driven 
upon  the  crossing  at  the  invitation  of  a  flagman  stationed  there  by  the 
railroad  company  to  assist  in  the  prevention  of  accidents,  whether,  in 
addition  to  his  attention  to  the  guidance  of  his  vehicle,  he  should  con- 
tinue to  look  to  the  right  and  to  the  left  is  a  more  doubtful  proposition. 
He  is  then  in  a  position  of  possible  peril,  and,  in  view  of  the  various 
emergencies  likely  to  arise,  just  what  particular  precaution  he  should 
take  is  not  so  clear  and  plain  as  to  justify  its  prescription  as  a  definite, 
fixed  rule  of  conduct.  Were  it  otherwise,  the  doing  of  the  ver>'  thing 
prescribed  might  lead  to  disaster.  The  measure  of  care  and  caution  to 
be  observed  in  such  cases  should  be  more  adjustable  to  the  particular 
conditions  and  emergencies,  and  is  that  active  watchfulness  which  or- 
dinarily prudent  men  would  adopt  under  like  circumstances ;  and  the 
question  whether  the  traveler  fell  short  is  one  for  the  jury.  In  the  ver}* 
case  before  us,  had  the  plaintiff  looked  while  his  horse  was  upon  the 
first  track  and  seen  the  headlight  of  the  rapidly  approaching  train,  it  is 
doubtful  that  in  the  darkness  he  could  have  told  upon  which  of  the 
tracks,  running  closely  parallel,  it  was  coming;  and  in  case  of  uncer- 
tainty his  natural  impulse  would  have  been  to  hasten  forward  rather 
than  to  turn  backward.  It  is  not  at  all  clear  that  iJie  precautions  which 
counsel  claim  to  be  imperative  would  have  been  effectual  to  prevent 
the  collision.  The  plaintiff  was  not  a  pedestrian,  having  quick  ccMitrol 
of  his  own  movements,  whose  vigilant  use  of  the  senses  affords  almost 
a  complete  assurance  of  his  personal  safety;  but  he  was  incumbered 
with  a  horse  and  vehicle,  more  unwieldy  in  management,  and  which 
to  some  extent  naturally  required  attention.    This  distinction  is  recog- 
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nized  in  Blount  v.  Railway,  9  C.  C.  A.  52G,  61  Fed.  375,  in  which  it 
was  held  that  a  pedestrian  who  accepted  the  invitation  of  open  gates 
was  nevertheless  guilty  of  contributory  negligence  in  failing  to  look 
and  listen. 

But  it  is  said  that  the  physical  facts  show  that  the  plaintiff  could 
have  seen  had  he  looked  before  venturing  upon  the  crossing  un- 
less the  presence  of  steam  and  smoke  temporarily  obscured  his  vision, 
and  that  in  the  latter  case  it  was  his  duty  to  wait  until  they  passed 
away.  Clear  physical  facts  prevail  over  the  testimony  of  a  witness  and 
over  the  presumption  that  one  injured  or  killed  took  care  for  his  safe- 
ty (Tomlinson  v.  Railway,  67  C.  C.  A.  218,  134  Fed.  233)  and  if  plain- 
tiff could  have  seen  it  must  be  assumed  that  he  did  not  look  or  that 
looking  he  tried  to  cross  ahead  of  the  train.  But  the  state  of  the  evi- 
dence does  not  warrant  us  in  saying  either  that  his  vision  was  tempor- 
arily obscured  by  steam  and  smoke  or  that  under  most  favorable  con- 
ditions he  could  have  seen  the  headlight  from  where  he  sat  in  his  ve- 
hicle. Counsel  for  defendants  attempt  a  demonstration  that  he  could 
have  seen  had  he  looked,  but  in  doing  so  they  speculate  as  to  the  speed 
of  the  horse,  make  estimates  of  the  time  that  elapsed  before  the  colli- 
sion and  finally  split  a  second  into  halves.  The  premises  are  too  debat- 
able to  warrant  such  a  conclusion  by  a  court  whose  sole  province  in 
a  case  like  this  is  the  correction  of  errors  of  law.  The  defendants  were 
not  entitled  to  a  directed  verdict. 

The  trial  court,  however,  did  not  submit  to  the  jury  the  questions 
whether  plaintiff  looked  before  driving  on  the  crossing,  and  whether 
he  could  have  seen  had  he  looked.  The  defendants  requested  instruc- 
tions specifically  defining  the  plaintiff's  duties  as  in  ordinary  cases,  but 
the  court  declined  to  give  them.  On  the  contrary,  it  instructed  the 
jury  that,  if  the  flagman  signaled  the  plaintiff  to  cross,  the  latter  had 
a  right  to  presume  that  it  was  safe  for  him  to  do  so,  "unless  he  knew 
the  danger  of  doing  so,  and  that  the  danger  was  so  obvious  and  threat- 
ening that  no  man  of  ordinary  care  and  pnidence  would  have  assumed 
the  risk."  Out  of  the  giving  and  refusal  of  the  instructions  mentioned 
arises  the  serious  question  in  the  case. 

Does  the  signal  of  a  flagman  at  a  railroad  crossing  of  a  city  street 
relieve  the  traveler  on  the  highway  of  the  duty  to  look  and  listen  before 
venturing  upon  the  tracks?  The  additional  precautions  to  prevent  ac- 
cidents, such  as  gates  and  flagmen,  with  their  means  of  giving  warn- 
ing, are  adopted  in  view  of  the  greatly  increased  dangers  at  such  cross- 
ings. The  noise  of  city  traffic,  the  number  of  pedestrians  and  vehicles 
upon  the  street,  the  haste  and  activity  of  urban  life,  the  frequency  of 
the  passing  of  engines  and  trains,  and  the  proximity  of  buildings  and 
other  structures  to  the  tracks  make  such  precautions  necessary.  They 
are  designed  to  meet  the  increase  of  peril  resulting  from  local  condi- 
tions and  the  congestion  of  traffic.  Such  additional  precautions  are  not 
imposed  by  statute  or  municipal  ordinance  upon  railroad  companies, 
or  voluntarily  assumed  by  them  for  the  purpose  of  relieving  the  traveler 
upon  the  street  from  the  taking  of  those  simple  precautions  for  his  own 
safety  which  the  long-settled  rule  of  law  requires  of  him.  To  hold 
otherwise  would  tend  to  defeat  the  very  purpose  for  which  gates  and 
flagmen  are  maintained.     It  would  result  not  so  much  in  lessening 


Digitized  by 


Google 


620  84  C.  C.  A.  BBPORTCL 

danger  and  ensuring  safety  as  in  the  mere  transference  of  a  mutual 
obligation  to  exercise  care  entirely  to  the  shoulders  of  one  of  the  par- 
ties. The  courts  are  divided  upon  the  question,  some  holding  the 
traveler  must  still  look  and  listen  (Greenwood  v.  Railroad,  124  Pa.  572, 
17  Atl.  188,  3  L.  R.  A.  44, 10  Am.  St.  Rep.  614;  Railway  v.  Frantz,  127 
Pa.  297,  18  Atl.  22,  4  L.  R.  A.  389 ;  Berry  v.  Railroad,  48  N.  J.  Law, 
141,  4  Atl.  303;  Ellis  v.  Railroad,  169  Mass.  600,  48  N.  E.  839.  See, 
also,  Merrigan  v.  Railroad,  154  Mass.  189,  28  N.  E.  149)  ;  others 
that  he  may  rely  wholly  upon  the  invitation  of  the  flagman  or  the  open 
gate  (Railroad  v.  Webb,  90  Ala.  185,  8  South.  518,  523,  11  L.  R. 
A.  674;  Railroad  v.  Anderson,  109  Ala.  299,  19  South.  616;  Rail- 
road V.  Clough,  134  111.  586,  26  N.  E.  664).  The  case  of  Railway 
V.  Frantz,  supra,  was  one  of  open  gates.  The  Supreme  Court  of  Penn- 
sylvania upheld  an  instruction  of  the  trial  court  that  "it  was  the  duty 
of  the  plaintiff  to  use  care  in  approaching  the  tracks,  to  stop,  look,  and 
listen  for  approaching  cars.  It  was  also  his  duty  to  keep  such  loc4cout 
as  was  reasonable  while  crossing  the  track  and  avoid  a  car  if  he  could, 
even  after  he  had  started  to  cross ;  and  it  was  his  duty  that  the  horses 
should  be  driven  in  a  careful  and  cautious  manner."  The  Supreme 
Court  also  said: 

**There  were  a  number  of  tracks,  and  the  evidence  is  strong  that  the  plain- 
tiff stopped,  iooiied,  and  listened  before  crossing  the  first.  It  might  still  have 
been  his  duty  to  stop  again  before  going  upon  the  track  of  the  defendant  com- 
pany on  which  the  collision  took  place,  but  the  evidence  does  not  liable  us  to 
say  so  as  a  matter  of  law.  It  is  far  from  dear  that  the  place  where  plain- 
tiff stopped  was  not  the  best,  or  that  there  was  any  safe  place  for  a  second 
and  better  view.  It  was  proper  therefore  that  the  case  should  be  left  to  the 
jury,  and  the  ncmsuit  was  rightly  refused." 

In  our  opinion  the  rule  stronger  in  reason  and  more  consistent  with 
wise  policy  is  that  we  have  indicated.  Whether  the  plaintiff  looked  for 
approaching  trains  before  venturing  upon  the  tracks,  and  whether, 
looking,  he  could  have  seen,  were  matters  material  to  the  defense,  and 
the  jury  should  have  been  so  instructed.  The  trial  court  in  effect  held 
them  unimportant  when  it  instructed  the  jury  that  plaintiff  had  a  right 
to  act  upon  the  invitation  of  the  flagman  unless  confronted  by  a  known 
danger  or  one  obvious  and  threatening.  In  other  words,  it  was  held 
that  the  plaintiff  had  no  active  duty  for  his  own  safety ;  that  he  could 
rely  on  the  flagman  unless  the  danger  of  doing  so  obtruded  itself  on 
his  notice. 

Counsel  cite  the  decision  of  this  court  in  Eddy  v.  Powell,  1  C.  C.  A. 
448,  49  Fed.  816.  In  that  case  a  freight  train  had  been  cut  at  a  city 
crossing,  leaving  a  space  between  the  two  sections  through  which  ve- 
hicles and  pedestrians  could  pass.  The  plaintiff  drove  up  and  stopped. 
There  was  evidence  that  he  was  then  directed  to  cross  by  the  conductor 
or  brakeman  of  the  train  who  was  standing  at  or  near  the  crossing, 
and  whilst  he  was  attempting  to  do  so  the  engineer  suddenly  backed 
the  front  section  to  couple  up  the  train,  and  the  injury  resulted.  This 
court  sustained  instructions  that,  if  the  direction  to  cross  was  given 
the  traveler,  he  had  a  right  to  rely  on  it  unless  he  was  aware  of  the 
danger,  or  some  danger  was  so  obvious  as  would  have  deterred  a 
man  of  ordinary  prudence  from  attempting  to  cross.    The  train  was  at 
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rest,  and  presumably  the  conductor  or  brakeman  knew  when  a  move- 
ment for  coupling  would  be  made.  The  plaintiff  saw  all  there  was  to 
be  seen,  and  the  most  vigilant  use  of  his  senses  would  not  have  helped 
him  more.  He  was  not  required  to  alight  and  make  inquiry  of  the 
engineer,  nor,  under  the  circumstances,  was  it  his  duty  to  wait  an  in- 
definite time  for  the  train  to  be  coupled  up  and  to  pass  away.  Railway 
V.  Ray,  25  Tex.  Civ.  App.  567,  63  S.  W.  912,  and  Railway  v.  Keely, 
138  Ind.  600,  37  N.  E.  406,  are  like  Eddy  v.  Powell,  in  that  foreknowl- 
edge of  the  movement  of  the  engine  or  train  could  not  be  gained  by  the 
traveler  by  any  measure  of  care  that  the  law  imposed  on  him.  It  is 
quite  clear  that  these  cases  furnish  no  guide  for  the  one  before  us. 

The  judgment  is  reversed  and  the  cause  remanded,  with  direction  to 
grant  a  new  trial. 

SANBORN,  Circuit  Judge  .(concurring).  I  concur  in  the  reversal 
of  the  judgment  on  the  ground  stated  in  the  opinion  of  the  court,  and 
also  because,  in  my  view,  the  plaintiff  was  conclusively  proved  to  have 
been  guilty  of  contributory  negligence.  As  I  understand  it,  the  evi- 
dence conclusively  established  these  facts.  The  plaintiff  stopped  when 
he  was  from  10  to  25  feet  south  of  the  first  track.  His  witness  Kretek 
stood  at  the  north  end  of  the  east  abutment.  He  testified  that  the  steam 
and  smoke  were  insufficient  to  obscure  their  vision  of  the  oncoming 
engines  and  train,  and  there  is  no  substantial  evidence  to  the  contrary, 
and  that  he  saw  the  engines  coming  from  the  west  on  the  third  track 
and  the  flagman  on  the  north  side  of  that  track.  Kretek  and  the  plain- 
tiff saw  the  two  engines  coming  from  the  west  on  the  third  track  before 
the  flagman  signaled  them  to  stop.  The  Illinois  Central  train  was  com- 
ing from  the  east  on  the  second  track  with  the  headlight  of  the  engine 
burning.  The  two  engines  coming  from  the  west  on  the  third  track 
passed  between  the  flagman  and  the  Illinois  Central  train,  and  neces- 
sarily obstructed  his  vision  of  it  for  a  time,  while  the  only  obstruction 
to  the  plaintiff's  view  was  the  east  abutment  of  the  viaduct.  From  the 
point  where  he  was  sitting  in  his  buggy  he  could  not  see  easterly  along 
the  second  track  more  than  80  feet,  according  to  the  most  favorable 
testimony  on  his  behalf,  but  at  a  point  5  feet  south  of  the  first  track  and 
22  feet  south  of  the  second  track  he  could  see  to  the  east  along  the 
latter  track  375  feet.  When  he  came  out  from  behind  the  obstruction 
of  the  abutment  to  this  point,  the  passenger  engine  with  its  blazing 
headlight  was  within  140  feet  of  the  crossing,  and  he  could  not  have 
failed  to  see  it  if  he  had  looked,  nor,  if  he  had  exercised  reasonable 
prudence,  to  have  appreciated  and  avoided  danger  from  it,  either  by 
stopping  his  horse  or  by  backing  him  to  his  former  position.  His  horse 
was  no  nearer  the  second  track  when  the  coming  tram  was  visible  to  him 
than  he  was  to  the  first  track  when  he  stopped  him.  The  plaintiff,  when 
he  received  the  signal  and  direction  of  the  flagman  to  cross,  looked  to 
the  cast,  when  he  knew  that  a  plain  obstruction  necessarily  prevented 
his  looking  from  being  of  any  avail,  but  when  he  came  from  behind 
that  obstruction  to  a  point  where  looking  would  have  been  of  use  and 
where,  if  he  had  looked,  he  must  have  seen,  he  did  not  look,  and  his 
failure  to  look  was  one  of  the  direct  causes  of  his  injury.    The  judge 
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who  heard  the  witnesses  and  tried  this  case  below  was  of  the  opinion 
that  the  evidence  conclusively  proved  the  contributory  negligence  of 
the  plaintiff,  unless  it  was  justified  by  the  signal  and  order  of  the  flag- 
man, and  he  so  instructed  the  jury.  As  he  was  not  justified  by  that 
signal  and  order  in  failing  to  continue  to  exercise  ordinary  care  for 
his  safety,  and  as  ordinary  care  at  a  railroad  crossing  where  the  view  is 
obstructed  at  one  point  and  clear  at  another  requires  the  traveler  to  look 
along  the  track  as  soon  as  he  passes  the  obstruction,  or  as  soon  as  it 
is  removed,  the  plaintiff's  failure  to  look  after  he  could  have  seen  and 
before  he  crossed  was,  in  my  opinion,  contributory  negligence  fatal  to 
his  action. 

One  "does  not  relieve  himself  from  the  imputation  of  negligence  by 
looking  when  he  cannot  see,  and  omitting  to  look  again  when  he  could 
see,  and  avoid  danger."  Grand  Trunk  Ry.  Co.  v.  Cobleigh,  24  C.  C  A. 
342,  78  Fed.  784,  787 ;  Fletcher  v.  Fitchburg  R.  R.  Co.,  149  Mass.  127, 
21  N.  E.  302,  3  L.  R.  A.  743;  McCrory  v.  C,  M.  &  St.  P.  Ry.  Co. 
(C.  C.)  31  Fed.  531 ;  Abbett  v.  C,  M.  &  St.  P.  Ry.  Co.,  30  Minn.  482, 
16  N.  W.  266,  267.  "We  cannot  avoid  the  conclusion  that  the  deceased 
did  not  look  up  or  down  the  track  as  he  should  have  done,  after  pass- 
ing the  wood  office.  If  he  had  so  looked,  he  certainly  must  have  no- 
ticed the  headlight  of  the  approaching  train.  If  he  did  not  look,  he 
must  have  been  careless,  and  attempted  to  cross  the  track  when  he 
should  not  have  done  so,"  said  the  Supreme  Court  of  Michigan  in 
Kwiotkowski  v.  Chicago  &  G.  T.  Ry.  Co.,  70  Mich.  551,  38  N.  W.  463, 
464;  Gardner  v.  Detroit,  L.  &  N.  Ry.  Co.,  97  Mich.  240,  56  N.  W.  603. 


(157  Fed.  174.) 

UNITED   STATES  v.   NATIONAIi   SURETY   CX). 

(Circuit  CJourt  of  Appeals,  Fifth  Circuit    November  2.  1907.) 

No.  1,654. 

Internal  Revenue— Distilleb's  Bond— liiABiLiTY  or  Subety  fob  Tax. 

Where  the  government  made  an  assessment  against  a  distiller  of  the 
tax  on  spirits  made  from  material  used  and  not  reported,  and  a  portion 
of  such  spirits  were  found  seized  and  sold,  and  the  tax  on  such  part  paid 
from  the  proceeds,  the  surety  on  the  distiller's  bond,  when  charged  with 
liability  for  the  assessment,  is  entitled  to  credit  for  the  part  of  the  tax 
so  paid,  but  not  for  the  remainder  of  the  proceeds  of  the  sale. 

[Ed.  Note. — B^or  cases  in  point,  see  Cent.  Dig.  vol.  29,  Internal  Revenue, 
§§  64,  65.] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Georgia. 

The  following  is  the  opinion  of  the  Circuit  Court,  by  Newman, 
District  Judge : 

In  this  case  it  appears  that  B.  F.  Witt  was  a  registered  distiller,  and  the 
National  Surety  Company  of  New  York  was  surety  on  his  distiller's  bond. 
The  government  seized  Witt's  distillery,  and  in  the  distillery  warehouse  were 
10  padtages  of  distilled  spirits,  containing  416«/io  gallons,  the  tax  upon  which, 
at  $1.10  a  gallon,  was  $458.26.  After  the  seizure  of  the  distiller>'.  an  assess- 
ment was  made  against  Witt  for  distilled  spirits  made  from  material  in  excess 
of  that  reported  as  having  been  used  by  the  distiller. 
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Counsel  have  made  an  agreed  statement  of  facts  in  writing  in  this  case, 
which  is  substantially  as  follows: 

"It  is  agreed  by  and  between  counsel  for  both  parties,  plaintiff  and  defend- 
ant, in  the  above-stated  case,  that  said  case  may  be  submitted  to  the  court 
without  the  intervention  of  a  jury,  for  consideration,  determination,  and  ad- 
judication, both  as  to  the  facts  and  law  involved  therein,  and  that  the  court 
be  authorized  to  determine  the  facts,  without  the  intervention  and  verdict 
of  a  jury,  adjudge  the  law,  make  his  findings,  and  render  judgment  thereon, 
as  fully  and  completely  as  he  could  have  done  had  the  facts  and  evidence  in-- 
volved  in  said  case  been  submitted  to  a  jury  for  determination  and  verdict 
It  is  further  agreed  that  the  facts  involved  in  said  case,  and  which  shall  be 
submitted  to  the  court,  are  as  follows,  to  wit:  (1)  That  from  and  after  the 
15th  day  of  December,  1903,  and  until  the  10th  day  of  May,  1904,  the  defend- 
ant, Benj.  F.  Witt,  was  engaged  in  the  business  of  a  distiller,  and  operated 
registered  grain  distillery  No.  21,  district  of  Georgia,  at  Georgetown,  in  the 
county  of  Quitman,  said  state.  (2)  Defendant  admits  the  execution  and  de- 
livery of  the  two  bonds  sued  upon,  referred  to  and  described  in  the  petition 
of  the  United  States,  which  said  bonds  are  hereby  referred  to  and  made  a 
part  of  the  evidence  in  this  cause.  &)  That  on  the  10th  day  of  May,  1904,  the 
distillery  operated  by  the  said  Benj.  F.  Witt  for  the  operation  of  wliich  said 
bonds  were  given,  and  which  is  named  In  said  bonds,  was  seized  by  the  Unit- 
ed States  authorities,  together  with  the  distillery  premises,  ten  packages  of 
com  whisky,  containing  416.6  gallons,  in  the  warehouse,  one  package  of  com 
whisky,  containing  26  gallons,  found  in  the  meal  room  near  the  distillery 
premises,  and  six  packages,  containing  258  gallons  of  com  whisky,  found  In 
the  upper  story  of  a  gin  house  in  the  possession  of  one  Sol  Vining,  situated 
about  one-fourth  of  a  mile  from  said  Witt's  distillery  premises.  That  said 
gin  house  was  not  a  distillery  warehouse.  It  is  agreed  that  the  above-men- 
tioned six  packages  of  com  whisky  found  and  seized  in  the  gin  house  of  Sol 
Vining,  and  the  one  package  seized  and  found  in  Witt's  meal  house,  was  liquor 
that  had  been  produced  at  the  aforesaid  distillery  of  B.  F.  Witt,  and  had  not 
been  put  In  the  distillery  warehouse,  and  that  no  warehouse  stamps  had  been 
put  on  the  aforesaid  packages,  and  that  the  tax  had  not  been  paid  thereon, 
and  that  said  packages  of  com  whisky  of  said  Witt  were  removed  from  said 
distillery  and  deposited  in  said  gin  house  and  meal  room  by  and  with  the 
knowledge  and  consent  of  said  Benj.  F.  Witt.  It  is  further  admitted  that 
this  whisky  was  distilled  from  meal  and  material  used  and  not  reported  by 
said  Witt  to  the  collector,  nor  entered  on  his  distiller's  book.  (4)  It  is  further 
agreed  that  on  the  14th  day  of  June,  1904,  the  United  States  Commissioner 
of  Internal  Revenue  assessed  the  defendant,  B.  F.  Witt  $585.20  taxes  on  532 
gallons  of  spirits  iK)t  reported  or  warehoused  by  said  Witt  as  shown  by  the 
excess  material  used  by  him,  and  said  assessment  sheet  is  hereby  referred  to 
and  made  a  part  of  the  facts  and  evidence  agreed  upon  in  this  cause.  Notice 
of  said  assessment  and  demand  for  the  payment  of  the  taxes  assessed  was 
mailed  to  B.  F.  Witt,  as  provided  by  law,  on  the  16th  day  of  June,  1904.  (5> 
That  three  distraint  warrants,  Nos.  402,  408,  and  428,  dated,  respectively,  Au- 
gust 6,  1904,  and  October  27,  1904,  were  regularly  Issued  by  H.  A.  Rucker, 
collector  of  internal  revenue — No.  402  being  for  the  sum  of  $585,  amount  of 
taxes,  and  $35.40  interest  and  penalty;  No.  403  being  for  $140.36  and  $8.48 
Interest  and  penalty  (afterwards  abated  by  the  government) ;  No.  428  being 
for  $6.16  taxes  and  36  cents  Interest  and  penalty — ^which  said  distraint  war- 
rants are  referred  to  and  made  a  part  of  the  evidence  and  facts  agreed  on  in 
this  case.  *  *  *  (7)  It  is  agreed  that  said  assessment  of  $585.20  is  bas- 
-  ed  on  the  failure  of  said  B.  F.  Witt  to  account  for  152  bushels  of  com  meal 
and  material  delivered  and  used  at  said  distillery,  which  should  have  produc- 
ed 532  gallons  of  whisky,  said  532  gallons  not  being  warehoused  or  reported 
by  said  B.  F.  Witt,  the  tax  upon  which  should  have  been  $585.20,  for  which 
distraint  warrant  No.  402  was  issued.  (8)  It  is  further  agreed  that  no  credit 
was  entered  In  behalf  of  said  B.  F.  Witt  or  said  National  Surety  Company, 
surety  on  said  bonds,  on  the  assessments  for  the  net  proceeds  of  the  sales  of 
the  seized  whisky,  to  wit :  Ten  packages,  netting  $71.79 ;  one  package,  netting 
$2.43 :  six  packages  netting  $48.49 — and  that  no  credit  was  entered  for  the  net 
proceeds  of  the  sale  of  the  said  distillery  apparatus,  amounting  to  $85.50, 
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and  that  each  of  said  seyeral  soins  was  covered  into  the  treasury  of  the  United 
States.  (9)  It  is  further  admitted  by  defendants  that  no  part  of  the  aasesB- 
ment  of  $585.20  assessed  by  the  Commissioner  of  Internal  Bey^iue  f6r  the 
month  of  May,  1904,  against  said  Benj.  F.  Witt  as  taxes  on  spirits  distilled 
by  him  durii^  the  period  from  March  19  to  May  10,  1904,  has  been  paid  by 
either  of  the  defendants  in  this  case^  except  the  net  proceeds  arising  from  the 
seizure  and  sale  of  said  B.  F.  Witt's  property,  hereinbefore  set  out,  which  said 
proceeds  and  net  sums  arising  fron^  said  sales  defendant  insists  should  be  ap- 
*  plied  to  the  reduction  of  said  assessment,  interest,  and  penalty." 

It  will  be  perceived  fr<Hn  the  foregoing  that  it  is  admitted  in  this  case  that 
the  distilled  spirits  seized  outside  the  distillery  warehouse  in  Vining's  gin 
house,  and  in  the  meal  room,  was  a  part  of  the  spirits  made  from  excess 
material,  and  that  the  tax  on  spirits  found,  amounthig  to  $283.80,  plus  $28.60, 
aggregating  $312.40,  was  paid  out  of  the  proceeds  of  the  sale  of  this  particular 
spirits.  The  question  presented  in  the  case  is  whether  or  not  the  surety  on 
Witt's  bond  is  entitled  to  have  this  credited  on  the  amount  of  the  assess- 
ment of  $585.20.  It  is  claimed  on  behalf  of  the  government  that  where  spirits 
are  seized  and  forfeited  to  the  government,  that  although  the  tax  on  the  same 
is  paid  out  of  the  proceeds  arising  from  its  sale,  the  surety  on  the  distiller's 
bond  cannot  set  up  that  payment  of  tax  as  against  the  assessment  covering 
the  spirits  so  sold.  In  the  case  of  the  United  States  v.  Ulrici,  111  U.  S.  38,  4 
Sup.  Ct  288,  28  L.  Ed.  344,  the  question  here  involved  was  presented  as  to  a 
distiller's  warehouse  bond.  The  general  scope  of  the  decision  in  that  case 
may  be  gathered  from  the  headnote,  as  follows :  "The  sureties  on  a  distiller's 
bond  for  payment  of  taxes  are  discharged  by  seizure  of  the  eqpirits  for  fraud- 
ulent acts  of  the  distiller,  and  sale  of  them  by  the  marshal,  and  payment  of  the 
taxes  by  the  marshal  out  of  the  proceeds  of  the  sale."  In  the  opinion  by  Mr. 
Justice  Woods,  this  language  is  used:  ''It  is  clear  that  the  object  of  exacting 
this  bond  is  to  make  sure  the  payment  of  the  tax.  It  would  seem,  therefore, 
that  if  the  tax  is  paid  within  the  time  limited,  either  by  the  distiller  or  out 
of  the  proceeds  of  the  spirits  subject  to  the  tax,  the  object  for  which  the  bcmd 
was  taken  is  accomplished,  and  it  becomes  functus  officio,  and  the  obligors  are 
discharged.  The  contention  of  the  counsel  for  the  government  is  that  the  for- 
feiture of  the  spirits  on  which  a  tax  is  due  for  the  fraudulent  act  of  the  dis- 
tiller in  seeking  to  evade  its  payment  is  a  punishment  for  the  offense,  criminal 
or  quasi  criminal,  of  the  distiller,  and  that  the  application  of  the  proceeds  <^ 
the  forfeited  spirits  to  the  payment  of  the  tax  cannot  have  the  effect  of  reliev- 
ing him  from  the  obligation  of  his  bond.  Such,  in  our  opinion,  is  not  the  true 
construction  of  the  law  regulating  the  imposition  and  collection  of  the  tax 
on  distilled  spirits." 

It  is  said,  however,  on  behalf  of  the  government,  that  the  bond  in  questimi  in 
the  Ulrici  Case  was  a  warehouse  bond,  that  the  bond  in  this  case  is  a  distiller's 
bond,  and  that  the  two  bonds  are  differently  conditioned.  A  distiller's  bond 
(section  3260,  Rev.  St.  [U.  S.  Ck>mp.  St  1901,  p.  2114])  is  "conditioned  that  he 
shall  faithfully  comply  with  all  the  provisions  of  law  relating  to  the  duties 
and  business  of  distillers,  and  shall  pay  all  penalties  incurred  or  fines  imposed 
on  him  for  a  violation  of  any  of  the  said  iHTOvisions."  A  warehouse  bond  is 
^'conditioned  that  the  principal  named  in  said  bond  shall  pay  the  tax  on  the 
spirits  as  epecifled  in  the  entry,  or  cause  the  same  to  be  paid,  b^ore  removal 
from  said  distillery  warehouse,"  etc.  I  do  not  think  the  difference  in  the  two 
bonds,  or  the  character  of  the  bonds,  is  at  all  material  in  determining  the 
question  here  involved.  To  my  mind,  the  point  is  that  the  surety,  so  far  as 
liability  is  claimed  in  this  case,  agrees  to  become  responsible  for  the  taxes 
accruing  against  the  distiller.  That  there  is  su<^  liability  for  taxes  on  a 
distiller's  bond  is  now  settled.  It  is  one  of  the  "duties"  assumed  by  the  surety 
on  the  distiller's  bond.  United  States  v.  National  Surety  Company,  122  Fed 
904,  59  C.  C.  A-  130,  and  cases  dted.  As  to  the  present  suit,  the  effort  is  to 
make  the  surety  pay  the  tax  on  spirits  which,  according  to  the  govemmenfs 
rule  and  its  calculation,  was  made  from  material  used  and  not  reported.  A 
part  of  the  liquor  made  from  the  material  not  reported  was  found  and  sold, 
and  the  tax  on  the  part  so  found  paid  to  the  government.  Now,  so  far  as  that 
part  of  the  tax  is  concerned,  can  the  surety  on  the  bond  be  required  to  pay 
it  to  the  government  again?    Whatever  the  liability  on  a  distiller's  bond  as 
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distinguished  from  a  warehouse  bond  may  be  otherwise,  It  is  not  material 
here ;  the  simple  question  presented  in  tills  case  being  the  one  just  stated,  and 
I  understand  that  question  to  be  fully  answered  by  the  decisiim  of  the  Su- 
preme Ck)urt  in  the  Ulrlcl  Case.  Ck>unsel  for  the  government  has  cited  and 
relies  upon  the  case  of  United  States  v.  United  States  Fidelity  &  Guaranty 
Co.,  144  Fed.  866.  decided  by  Disti-ict  Judge  Piatt,  for  the  District  of  Con- 
necticut Judge  Piatt  did  not  consider  the  Ulrici  Case  In  point  in  the  case 
he  was  deciding,  and  It  probably  was  not.  It  is  not  entirely  clear  from  that 
case  as  reported  what  property  was  sold,  the  proceeds  of  which  the  surety 
desired  credited  as  against  his  liability  on  the  bond.  But  It  is  spoken  of  as 
•'distillery  property" ;  and  If  It  is  true  that  the  distillery  pr^nlses  were  sold, 
or  any  property  cf  the  distiller  other  than  the  spirits  on  which  the  assess- 
ment was  made,  an  entirely  different  question  was  presented  from  that  arising 
in  this  case.  The  tax  on  the  spirits  sold  here  had  to  be  paid  because  it  could 
not  be  turned  over  to  the  purchaser  without  the  stamps  being  affixed,  and  the 
purchase  of  the  stamps,  of  course,  paid  the  tax.  The  facts  here,  in  my  opin- 
ion, brings  the  case  squarely  within  the  decision  of  the  Supreme  Court  In  the 
Ulrlcl  Case.  I  do  not  think,  however,  that  the  surety  is  entitled  to  have  a 
set-off  as  against  its  liability  for  the  assessment  for  excess  material,  for  any 
more  than  the  tax  actually  paid  to  the  government  on  the  spirits  seized.  The 
small  excess  received  from  the  ^irits  sold,  over  the  tax  and  expenses,  should 
be  treated,  I  think,  as  forfeited  to  the  government.  It  is  because  the  tax  has 
been  once  paid  out  of  the  proceeds  of  the  spirits  sold  that  the  surety  is  en- 
titled to  credit  for  the  same.  The  result  is  that  the  government  is  entitled, 
as  against  the  surety  company,  to  a  Judgmeu/t  for  the  difference  between  $585.- 
20,  the  amount  of  the  assessment  on  the  excess  material,  and  $312.40,  the  tax 
paid  on  the  spirits  seized  in  Yining's  gin  house  and  in  his  meal  room,  leav- 
ing a  balance  of  $272.80,  for  which  amount,  with  interest  and  penally,  the 
government  is  entitled  to  a  Judgment 

F.  C.  Tate,  U.  S.  Atty.,  and  John  W.  Henley,  Asst.  U.  S.  Atty. 
Charlton  E.  Battle  and  W.  G.  Love,  for  defendant  in  error. 

Before  PARDEE  and  SHELBY,  Circuit  Judges,  and  BURN^S,  Dis- 
trict Judge. 

PER  CURIAM.  This  is  an  action  on  a  distiller's  bond,  conditioned 
as  follows:  "If  the  said  Benjamin  F.  Witt  shall,  in  all  respects,  faith- 
fully comply  with  all  the  provisions  of  law  relating  to  the  duties  and 
business  of  distillers,  and  shall  pay  all  penalties  incurred  or  fines  im- 
posed on  him  for  a  violation  of  any  of  the  said  provisions,  and  shall 
not  suffer  the  lot  or  tract  of  land  on  which  the  distillery  stands,  or 
any  part  thereof,  or  any  of  the  distilling  apparatus,  to  be  incumbered 
by  mortgage,  judgment  or  other  lien,  during  the  time  in  which  he 
shall  carry  on  said  business,  then  this  obligation  shall  be  void ;  other- 
wise it  shall  remain  in  full  force" — ^to  recover  an  assessment  for  taxes 
amounting  to  $585.20,  with  interest,  and  the  specific  penalty  of  5  per 
cent,  thereon  on  532  gallons  of  distilled  spirits  not  reported  or  ware- 
housed, and  theretofore  in  part  seized  and  sold  by  the  United  States, 
and  in  which  the  surety  claims  that  the  proceeds  of  the  sale  should  be 
applied  to  the  payment  of  the  tax  assessed  on  the  spirits  sold.  The  Cir- 
cuit Court  considered  the  case  identical  in  principle  with  United  States 
V.  Ulrici,  111  U.  S.  38,  4  Sup.  Ct.  288,  28  L.  Ed.  344,  and  gave  judg- 
ment accordingly.  The  opinion  of  the  court,  Newman,  Judge,  as  found 
in  the  transcript,  is  elatK>rate,  and  we  conctu:  in  the  reasoning  and 
conclusion. 

Judgment  affirmed. 
84  C.C.A.— 40 
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(157  Fed.  17a) 

BURKE  ▼.  UNION  COAL  &  COKE  CO. 

(Circait  Oourt  of  Appeals,  Eighth  Oircuit    November  8»  1907.) 

No.  2,544. 

1.  Masteb  and  Sebvart— Assuicpnoif  of  Bisk. 

An  employ^  who  was  at  work  In  a  tunnel  from  5^^  to  7  feet  in  height, 
repairing  the  track  of  a  railroad  (^)erated  by  electricity  by  means  ct  a  trol- 
ley which  ran  on  a  wire  8n^>ended  5  or  6  inches  beneath  the  ri£^t  side 
of  the  roof  of  the  tunnel,  who  had  been  warned  to  look  out  tor  the  wire^ 
that  contact  with  it  might  kill  him,  and  who  had  been  once  knocked  down 
by  electricity  from  It,  stopped  from  his  work  of  driying  a  wedge  under 
a  rail  beneath  the  wire,  arose  frcmi  his  stooping  ];)Osition  until  his  neck 
struck  it  and  was  killed  by  the  electricity  therefrom.    Held : 

The  employ^  assumed  the  risk  of  injury  from  the  wire  by  entering  and 
continuing  in  the  employment 

[Ed.  Note. — For  cases  in  point,  see  Oent  Dig.  voL  34,  Master  and  Serv- 
ant, fifi  574-600.] 

2.  Samb. 

A  servant,  by  ottering  or  ccmtinuing  in  the  onployment  of  a  mast^,  as- 
sumes the  risks  and  dangers  of  the  employment  which  he  knows  and 
appreciates,  and  those  which  an  ordinarily  prudent  and  careful  person 
of  his  capacity  and  intelligence  would  have  known  and  appreciated  in  his 
situation. 

[Ed.  Note. — For  cases  in  point,  see  Gent  Dig.  vol.  84,  Master  and  Serv- 
ant fit  574-600.] 

8.  Same— Detects  Abising  from  Nbgligbnoe  of  Master. 

Among  the  risks  and  dangers  which  the  servant  assumes  by  entering 
or  continuing  in  the  employment  without  complaining  of  them  are  those 
which  arise  from  defects  that  are  obvious  or  readily  observable  through 
the  failure  of  the  master  to  completely  discharge  his  duty  to  exercise  or- 
dinary care  to  furnish  the  servant  with  a  reasonably  safe  place  to  "work 
and  with  reasonably  safe  appliances  to  use. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig.  vol.  84,  Master  and  Serv- 
ant U  610-624.] 

4.  Same— E3STOPPEL  fbom  Denting  Appreciation. 

An  employ^  camiot  be  heard  to  say  that  he  did  not  appreciate  or  realise 
the  risk  or  danger  where  the  defects  were  obvious,  and  the  dangers  would 
have  been  apparent  to  an  ordinarily  prudent  person  of  his  intelligence 
and  experience  in  his  situation. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig.  vol.  84,  Mast^  and  Serv- 
ant §§  610-624.] 

5.  Same— Peremptory  Instruction  when  Proper. 

Where  the  uncontradicted  evidence  discloses  the  fact  that  the  defects 
in  the  place  or  machinery  or  method  of  operation  were  obvious^  and  the 
danger  from  them  apparent  to  an  ordinarily  prudent  person  of  the  in- 
telligence and  capacity  of  the  servant  and  that  the  servant  entered  upon 
or  continued  in  the  service  without  complaint  of  them,  the  defense  of  as- 
sumption of  risk  is  conclusively  established,  there  is  no  question  for  the 
jury,  and  the  court  should  instruct  them  to  return  a  vo^ct  for  the  mas- 
ter. 

[Ed.  Note. — Assumption  of  risk  incident  to  employment  see  note  to 
Chesapeake  &  O.  R,  Co.  v.  Hennessey,  38  C.  C.  A.  814.] 

(Syllabus  by  the  Court) 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District  of 
Colorado. 
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Hugh  Butler,  for  plaintiff  in  error. 

William  E.  Hutton  (Bruce  B.  McCay,  on  the  brief),  for  defendant  in 
error. 

Before  SANBORN  and  VAN  DEVANTER,  Circuit  Judges,  and 
PHILIPS,  District  Judge. 

SANBORN,  Circuit  Judge.  This  writ  of  error  challenges  an  in- 
struction to  the  jury  to  return  a  verdict  for  the  defendant  upon  this 
state  of  facts : 

The  Union  Coal  &  Coke  Company,  the  defendant  below,  was  operat- 
ing a  coal  mine  and  a  tunnel  2,000  feet  long,  which  led  to  entries  in  the 
mine.  The  tunnel  was  from  6%  to  7  feet  in  height,  and  there  was  a 
railroad  track  about  7  inches  above  the  level  of  the  floor  of  the  tunnel, 
and  a  wire  in  the  right  upper  comer  of  it,  by  means  of  which  and  a 
trolley,  cars,  which  were  used  to  bring  the  coal  from  the  mines,  were 
moved.  There  was  a  switch,  by  which  the  electricity  could  be  turned 
oflf  of  the  wire  when  the  troUey  was  not  in  use,  and  the  wire  could  be 
charged  again  when  desired.  When  the  wire  was  charged  it  carried 
650  volts,  and  contact  with  it  was  dangerous  to  human  life.  The  cars 
upon  this  railroad  had  been  operated  by  electricity  in  this  way  for  more 
than  a  year  when  Michael  W.  Burke,  who  was  the  husband  of  Mary 
A.  Burke,  the  plaintiff  below,  was  employed  by  the  defendant  to  assist 
in  laying  and  repairing  the  track  of  the  railroad  on  June  19,  1905. 
This  track  included  not  only  the  rails  in  the  tunnel  upon  which  the  cars 
were  moved  by  electricity,  but  also  many  thousand  feet  of  rails  in  the 
entries  in  the  mine  and  upon  the  surface  of  the  ground,  upon  which 
the  cars  were  operated  by  the  use  of  mules.  The  foreman  of  the  mine 
testified,  and  his  testimony  was  not  contradicted,  that  he  warned  Burke 
when  he  hired  him  "that  his  work  was  track  work,  and  that  it  was 
around  wire  and  timber  and  such  as  that,  and  that  he  would  have  par- 
ticularly to  look  out  for  the  wire;  *  *  *  that  if  he  came  in  con- 
tact with  it  he  was  likely  to  be  killed;  *  *  *  that  whatever  he 
done,  to  watch  out  for  the  wire,  that  it  was  dangerous,  and  if  he  got 
tangled  up  with  it,  it  would  kill  him,  any  man — ^thiat  it  had  550  volts  in 
it ;"  that  Burke  worked  continuously,  except  upon  Sundays,  from  the 
19th  to  the  27th  of  June,  that  about  Jtme  23d,  there  was  a  cave  in,  in 
the  tunnel,  and  while  Burke  was  at  work  with  other  men  removing  the 
debris  with  one  hand  on  the  ferule  of  his  shovel  he  permitted  the  lat- 
ter to  come  in  contact  with  this  live  wire,  received  a  shock  from  it 
which  knocked  him  down,  and  that  when  Burke  told  the  foreman  of  it 
he  told  him  that  he  "wanted  him  to  be  very  careful,  and  keep  away 
from  the  wire;  that  if  he  did  not  he  would  tangle  up  in  it  and  get 
killed."  On  June  27,  1905,  Burke  was  repairing  track  in  the  tunnel 
with  a  fellow  workman  named  Regnier.  Just  prior  to  the  accident 
the  motor  or  the  cars  came  along  and  Regnier  stepped  off  the  track 
upon  the  left  side  and  Burke  upon  the  right  side  to  let  them  pass. 
There  was  a  crosscut  or  opening  at  this  point  upon  the  right  side  of 
the  tunnel,  which  extended  about  30  feet,  and  Burke  stepped  into  it. 
The  live  wire  was  suspended  on  hangers  beneath  the  roof  of  the  tun- 
nel about  six  inches  to  the  right  of  the  right  rail.    As  Burke  went  into 
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the  crosscut  to  let  the  motor  or  cars  pass  he  stooped  under  this  wire 
so  that  he  did  not  come  in  contact  with  it.  After  he  had  returned  to 
his  work,  he  was  engaged  in  driving  a  wedge  under  the  left  rail  when 
Regnier  procured  a  heavier  hammer,  and  asked  him  to  step  aside  and 
let  him  drive  the  wedge.  Burke  stepped  over  to  the  right  side  of  the 
tunnel,  and  straightened  up  so  that  his  neck  came  in  contact  with  the 
live  wire,  and  the  electricity  immediately  killed  him.  His  widow 
brought  this  action  for  damages,  which  she  alleged  she  suffered  from 
the  negligence  of  the  company,  because  it  operated  its  cars  by  electric- 
ity, because  it  did  not  protect  the  wire  by  an  inverted  trough,  because 
it  did  not  construct  a  tunnel  of  greater  height.  But  it  will  not  be  nec- 
essary to  consider  these  charges  of  negligence.  The  court  below  in- 
structed the  jury  for  the  defendant  on  the  ground  that  the  evidence 
demonstrated  the  fact  that  Burke  assumed  the  risk  of  injury  from  the 
wires,  and  in  the  consideration  of  this  question  it  is  not  decided  that 
there  was  any  substantial  evidence  of  the  acts  of  negligence  above 
charged,  but  the  assumption  will  be  indulged  that  the  company  was 
negligent  in  those  particulars. 

Counsel  for  the  plaintiff  contends  that  the  judgment  should  be  re- 
versed because  the  deceased  was  not  duly  warned  of  his  danger  from 
the  electricit>'  upon  the  wire,  and  did  not  appreciate  the  risk  of  it,  in 
that  he  was  not  told  and  did  not  know  the  height  of  the  tunnel,  in  that 
he  was  not  told  and  did  not  know  the  dangerous  proximity  of  the  wire 
to  the  track,  because  the  credibility  of  the  foreman  was  a  question  for 
the  jury  and  not  for  the  court,  and  because  a  servant  never  assumes  the 
risk  of  his  master's  negligence.  Many  instructive  authorities  have 
been  cited,  and  every  argument  that  profound  learning  and  command- 
ing ability  could  proffer,  has  been  presented  to  maintain  this  conten- 
tion. The  authorities  and  arguments  have  been  thoughtfully  consid- 
ered, but  after  another  review  of  the  rules  and  principles  which  govern 
cases  of  this  character,  which  have  been  so  often  reviewed  by  this 
court,  we  have  been  forced  to  the  conclusion,  in  the  light  of  the  earlier 
and  of  the  later  decisions,  that  the  controlling  rules  are  correctlv  de- 
clared in  St.  Louis  Cordage  Co.  v.  Miller,  126  Fed.  495,  608,  61  C.  C.  A. 
477,  490,  63  L.  R.  A.  551,  and  Glenmont  Lumber  Co.  v.  Roy,  126  Fed. 
524,  528,  61  C.  C.  A.  506,  510,  in  these  words : 

"A  servant,  by  entering  or  continuing  In  the  employment  of  a  master  with- 
out complaint,  assumes  the  risks  and  dangers  of  the  employment  which  be 
knows  and  appreciates,  and  also  those  which  an  ordinarily  prudent  person 
of  his  capacity  and  intelligence  would  have  known  and  appreciated  in  his 
situation. 

'*Among  the  risks  and  dangers  thus  assumed  are  those  which  arise  from 
the  failure  of  the  master  to  completely  discharge  his  duty  to  exercise  ordi- 
nary care  to  furnish  the  servant  with  a  reasonably  safe  place  to  work  and 
reasonably  safe  appliances  and  tools  to  use. 

"An  employ^  cannot  be  heard  to  say  that  he  did  not  appreciate  or  realize  the 
danger  where  the  defects  are  obvious,  and  the  dangers  would  have  been  known 
and  appreciated  by  an  ordinarily  prudent  person  of  his  intelligence  and  ex- 
perience in  his  situation. 

"Where  the  uncontradicted  evidence  discloses  the  fact  that  the  defects  in 
the  place  or  in  the  tools  were  obvious,  and  the  dangers  from  th^n  would  have 
been  apparent  to  an  ordinarily  prudent  person  of  the  intelligence  and  the  ca- 
pacity of  the  servant,  if  placed  in  his  situation,  and  the  employ^  entered  upon 
or  continued  in  the  service  without  complaint,  the  defense  of  assumption  of 
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risk  Is  conclusively  established,  and  the  conrt  should  instruct  the  Jury  to  re- 
turn a  verdict  for  the  defendant" 

Ample  warning  of  the  danger  of  the  live  wire  was  twice  given  the 
deceased  by  the  foreman,  and  this  warning  was  emphasized  by  a  shock 
from  it  which  knocked  him  down.  The  height  of  the  tunnel  and  the 
proximity  of  the  wire  to  the  track  were  obvious.  No  person  of  ordi- 
nary prudence  would  have  failed  to  observe  them  or  to  appreciate  the 
risk  from  them.  At  the  very  place  where  the  deceased  was  injured  he 
had  shortly  before  the  accident  stooped  to  pass  under  the  wire  as  he 
went  to  the  right  of  the  tunnel  to  let  the  motor  pass.  The  credibility 
of  the  foreman  might  have  been  a  question  for  the  jury  if  it  had  been 
inconsistent  with  other  testimony  or  with  the  facts  or  circiunstances 
in  evidence,  but  it  stood  unassailed  by  any  fact,  circumstance,  or  testi- 
mony, and  a  verdict  founded  upon  the  conclusion  that  it  was  not  true 
would  have  been  contrary  to  all  the  evidence  and  without  justification. 

The  contention  that  the  servant  never  assumes  the  risk  of  the  negli- 
gence of  the  master  is  untenable  in  the  national  courts.  The  rule  es- 
tablished by  repeated  decisions  of  the  Supreme  Court  is  that  by  enter- 
ing or  continuing  in  the  employment  a  servant  assumes  the  risk  of  de- 
fects in  the  place  and  in  the  machinery  caused  by  the  negligence  of  the 
master,  when  those  defects  are  obvious  or  plainly  observable  by  a  per- 
son of  ordinary  prudence  in  the  servant's  situation  as  completely  as 
he  assumes  those  of  which  he  is  actually  aware.  Texas  Pacific  Ry.  v. 
Archibald,  170  U.  S.  665,  672,  18  Sup.  Ct.  777,  42  L.  Ed.  1188;  Choc- 
taw, Oklahoma  &  Gulf  R.  R.  Co.  v.  McDade,  191  U.  S.  64,  68,  24 
Sup.  Ct.  24,  48  L.  Ed.  96. 

Nor  can  the  plaintiff  recover  upon  the  ground  that  the  deceased  did 
not  appreciate  the  risk.  The  defects  in  the  tunnel,  in  the  railroad,  in 
the  wire,  in  its  location  and  in  the  methods  of  the  operation  of  the 
railroad  and  of  its  repair,  were  obvious.  A  servant  of  ordinary  intel- 
ligence and  prudence  in  Burke's  situation,  with  the  warnings  he  had 
received,  could  not  have  failed  to  know  or  to  appreciate  the  risk  which 
he  ran  from  them.  A  servant  cannot  be  heard  to  say  that  he  did  not 
appreciate  or  realize  the  risk  or  danger  from  defects  which  were  readi- 
ly observable,  and  the  dangers  of  which  would  have  been  apparent  to 
an  ordinarily  prudent  person  of  his  experience  and  intelligence  in  his 
situation.  St.  Louis  Cordage  Co.  v.  Miller,  126  Fed.  495,  and  cases 
cited  at  pages  511,  512,  513,  61  C.  C.  A.  477,  63  L.  R.  A.  651. 

In  the  trial  of  this  case  the  court  below  followed  the  established  rules 
of  law  in  giving  an  instruction  to  the  jury  to  return  a  verdict  for  the 
defendant,  and  this  judgment  cannot  be  reversed  without  disregarding 
them. 

It  is  accordingly  affirmed. 
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as?  Fed.  182.) 

BOBT  ▼.  B.  H.  McCUTCHBN  &  GO.  et  aL* 

(Circait  Court  of  Appeals,  Eighth  Clrcait    Ck:tober  22,  1907.) 

No.  2,502. 

I>BP08iTABiES—BoND»— Right  of  Action  fob  Bbbagh— Bond  to  Cobfobation 
AND  OniGEB  Jointly  and  Sevebaixt. 

Plaintiff  was  elected  head  bauker  of  the  Modem  Woodmen  of  America, 
an  incorporated  fraternal  society,  and  as  such  became  custodian  of  its 
funds.  As  required  by  the  by-laws,  he  gare  a  bond  for  the  faithful  per- 
formance of  his  duties,  among  which  was  the  depositing  of  all  money  in 
depositories,  selected  by  him  but  approved  by  the  directors  of  the  society. 
He  was  authorized  to  transfer  funds  from  one  depository  to  another,  but 
not  to  withdraw  them  for  any  other  purpose  except  upcm  checks,  also 
signed  by  other  officers.  Notwithstanding  such  deposits,  the  by-laws  pro- 
vided that  he  should  remain  personally  liable  for  the  safe-keeping  and 
forthcoming  of  the  funds  when  required,  and  that  the  approval  by  the  di- 
rectors of  a  depository,  and  a  bond  given  by  it,  should  not  relieve  him 
from  such  liability  on  his  own  bond.  A  by-law  provided  that  bonds  of 
depositories  should  be  made  payable  'to  the  head  banker  and  to  tbe 
Modem  Woodmen  of  America,  or  either  of  them,"  and  that  they  should  be 
executed  in  duplicate,  one  to  be  held  by  the  bead  banker,  and  one  by  the 
board  of  directors.  Such  a  bond,  given  by  an  approved  depository,  re- 
ferred to  such  by-law,  and  ran  to  plaintiff  by  name  as  head  banker,  and 
to  the  society  "jointly  and  severally,"  and  was  conditioned  in  a  penal  sum 
to  be  paid  to  plaintiff  "as  head  banker  of  said  Modem  Woodmen  of 
America,  and  to  the  said  Modem  Woodmen  of  America,  or  either  him  or 
It"  Held  that,  construing  the  language  of  such  bond  in  view  of  rela- 
tions between  the  society  and  plaintiff,  and  the  latter's  continued  respon- 
sibility for  the  funds,  it  was  clearly  intended,  not  only  as  security  for  the 
society,  but  also  as  personal  security  for  plaintiff— no  reference  being 
made  therein  to  his  successor  In  office;  that  on  the  death  of  the  prin- 
cipal, and  the  refusal  of  his  representatives  to  transfer  the  funds  on  de- 
posit on  his  demand,  plaintiff  could  maintain  an  action  thereon,  against 
the  sureties,  in  bis  own  name,  even  though  his  term  of  office  had  expired 
before  the  action  was  commenced. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Iowa. 

For  opinion  below,  see  147  Fed.  626. 

Craig  L.  Wright  and  Asa  F.  Call,  for  plaintiff  in  error. 
Will  E.  Johnston,  Elbert  H.  Hubbard,  and  Eric  A.  Burgess,  for 
defendants  in  error. 

Before  SANBORN,  HOOK,  and  ADAMS,  Circuit  Judges. 

HOOK,  Circuit  Judge.  This  was  an  action  by  A.  N.  Bort,  who 
was  formerly  head  banker  of  the  Modem  Woodmen  of  America,  a 
fraternal  society  organized  under  the  laws  of  Illinois,  to  recover  in 
his  personal  right  upon  a  bond  given  by  McCutchen  &  Co.  as  prin- 
cipal, and  others  as  sureties,  conditioned  for  the  performance,  by  the 
principal,  of  certain  obligations  as  a  depository  of  funds  of  the  so- 
ciety. The  society  was  also  made  a  defendant  Defendants,  other 
than  the  society,  demurred  to  the  petition,  and  the  demurrer  was  sus- 
tained by  the  trial  court  upon  the  ground  that  Bort  was  not  person- 
ally secured  by  the  bond,  and  therefore  had  no  cause  of  action  for  the 
default  of  the  depository.  He  stood  upon  his  petition,  and  judgment 
went  against  him ;  hence  this  writ  of  error. 

♦Rehearing  denied  February  22,  1908. 
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The  facts  disclosed  by  the  petition  are  as  follows :  Bort  was  elect- 
ed head  banker  of  the  society,  a  position  like  that  of  a  treasurer,  and 
by  virtue  of  his  office  'became  the  custodian  of  its  funds.  As  required 
by  the  by-laws,  he  gave  bond  to  the  society  in  the  sum  of  $500,000 
for  the  faithful  perlormance  of  the  duties  of  his  office.  Among  the 
duties  imposed  on  him,  and  particularly  specified  in  his  bond,  was 
that  of  depositing  all  funds  of  the  society  received  by  him  in  one  or 
more  depository  banks,  selected  by  him,  but  acceptable  to,  and  approv- 
ed by,  the  board  of  directors  of  the  society.  Notwithstanding  funds 
were  so  deposited  he  remained  personally  liable  for  their  safe-keeping 
and  forthcoming  when  required.  In  other  words,  Bort  vouched,  not 
only  for  his  own  integrity,  biit  also  for  the  integrity  and  financial  re- 
sponsibility of  the  depositories.  The  funds  on  deposit  with  the  de- 
positories were  at  the  risk  of  Bort,  and  his  personal  bond,  just  re- 
ferred to,  contained  a  provision,  conforming  to  a  by-law  of  the  so- 
ciety, that  the  approval  by  the  board  of  directors  of  a  designated  de- 
pository, the  giving  of  a  bond  by  such  depository,  and  the  fact  that 
it  was  made  payable  to  the  society,  should  not  relieve  Bort  and  his 
sureties  from  liability  for  the  default  of  the  depository.  Under  the 
by-laws  the  head  banker  had  authority,  acting  alone,  to  transfer  funds 
from  one  depository  to  another,  but  withdrawals  for  all  other  purposes 
were  subject  to  such  checks  and  counter  signatures  as  deprived  him 
of  individual  control  over  them,  though  his  liability  remained.  Upon 
his  election  as  head  banker,  Bort  designated  E.  H.  McCutchen,  who 
did  a  banking  business  as  E.  H.  McCutchen  &  Co.,  as  one  of  the 
depositories,  and  the  latter  thereupon  gave  bond  in  the  sum  of  $200,000, 
conditioned,  among  other  things,  for  the  payment  of  all  orders  drawn 
in  accordance  with  the  by-laws  on  the  funds  deposited.  The  bond 
was  approved  by  both  Bort  and  the  board  of  directors  of  the  society. 
This  is  the  bond  in  suit.  Bort  then  deposited  with  McCutchen  &  Co. 
$100,000  of  the  funds  of  the  society.  About  six  months  afterwards 
McCutchen  died.  Bort,  as  he  was  authorized  to  do,  drew  orders  in 
favor  of  another  depository,  exhausting  the  funds  with  McCutchen  & 
Co. ;  but  the  orders  were  dishonored,  and  a  breach  of  the  bond  in  suit 
was  thereby  committed  which  the  personal  representatives  of  Mc- 
Cutchen and  the  sureties  refused  to  make  good.  All  this  occurred 
while  Bort  was  head  banker.  In  the  following  year  his  term  of  office 
expired.  He  accounted  to  the  society  for  all  funds  chargeable  to  him 
excepting  those  with  McCutchen  &  Co.,  and  as  the  society  asserted 
his  liability  therefor  upon  his  individual  bond  as  head  banker,  he 
brought  the  action  in  the  court  below  upon  the  bond  of  the  depository. 

A  by-law  of  the  society,  referred  to  in  the  bond  in  suit,  provided 
that  bonds  given  by  depositories  should  be  made  payable  "to  the  head 
banker  and  to  the  Modern  Woodmen  of  America,  or  either  of  them," 
and  that  they  should  be  executed  in  duplicate,  one  to  be  held  by  the 
head  banker  and  one  by  the  board  of  directors  of  the  society.  Also, 
that  the  approval  of  such  bonds  by  the  board  of  directors  should  be 
with  the  concurrence  of  the  head  banker.  The  bond  given  by  defend- 
ants, McCutchen  and  sureties,  provides  that  they  are  firmly  held 
"unto  A.  N.  Bort,  as  head  banker  of  the  Modem  Woodmen  of  Amer- 
ica, a  corporation  duly  organized  and  existing  under  and  by  virtue  of 
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the  laws  of  the  state  of  Illinois,  and  to  the  said  Modern  Woodmen  of 
America,  jointly  and  severally,  in  the  penal  sum  of  two  hundred  thou- 
sand dollars  ($200,000),  lawful  money  of  the  United  States,  to  be  paid 
unto  the  said  A.  N.  Bort,  as  head  banker  of  said  Modem  Woodmen 
of  America,  and  to  the  said  Modem  Woodmen  of  America,  or  either 
him  or  it,  for  the  payment  of  which  sum,  well  and  truly  to  be  made," 
etc.  It  is  contended  by  Bort  that  the  bond  in  suit  has  two  distinct  as- 
pects :  First,  that  it  is  for  the  protection  of  the  society,  and,  as  such, 
is  in  addition  to  that  furnished  by  his  own  bond;  and,  second,  that 
it  is  for  his  personal  benefit  since,  under  the  by-laws  and  the  terms  of 
the  bonds,  the  funds  of  the  society  remained  at  his  personal  risk  after 
deposit  with  the  depository.  The  society  answered,  admitting  the 
averments  of  the  petition  and  disclaiming  further  interest  The  de- 
fendants who  demurred  contend  that  the  references  to  Bort  in  the 
bond  are  in  respect  of  his  official  position  and  not  otherwise,  and  that, 
as  he  had  ceased  to  be  head  banker,  there  could  be  no  recovery  in  his 
personal  right. 

In  the  construction  of  a  writing  of  doubtful  import  a  knowledge 
of  the  atmosphere  in  which  it  pjew  ia  frequently  helpful,  and  some- 
times essential,  to  a  true  conception  of  tiie  intent  of  the  parties.  There 
is  no  set  formula  for  the  expression  of  ideas;  the  words  and 
phrases  selected  by  contracting  parties  differ  almost  as  widely  as 
their  personal  characteristics.  If  the  significance  of  the  written 
words  is  plain  to  a  common  intent,  that  is  the  end  of  it;  but  if  not, 
a  view  of  the  positions  of  the  parties  and  their  relations  to  each  other 
and  to  the  subject-matter  of  their  contract  often  discloses,  with  con- 
vincing clearness,  what  they  were  seeking  to  attain.  The  ascertain* 
ment  of  the  true  intention  is  the  great  rule  for  the  construction  of 
contracts,  and  the  favor  with  which  the  law  regards  a  surety  does  not 
make  his  undertakings  an  exception.  The  case  before  us  is  plainly 
one  for  the  summoning  of  those  well  known  aids  to  the  construction 
of  an  ambiguous  text,  for  there  is  that  in  the  bond  which  indicates 
more  than  a  mere  purpose  to  secure  the  society  alone,  in  respect  of 
the  safe-keeping  and  forthcoming  of  the  funds. 

A  consideration  of  the  relations  between  the  society  and  the  head 
banker,  and  the  latter's  continued  responsibility  for  the  ftmds  with  the 
depository  in  connection  with  the  terms  of  the  bond  in  suit,  makes  it 
altogether  clear  that  it  was  intended  that  the  bond  should  also  stand 
as  personal  security  for  the  head  banker.  The  provision  of  the  by-laws 
that  the  bond  should  be  payable  to  both  or  either  of  them — s,  provision 
that  would  be  unusually  tautological  under  any  other  constmction — is 
at  once  explained.  But  it  is  said  there  is  no  reference  in  the  bond  to  the 
by-law  imposing  a  continued  responsibility  for  the  funds  upon  the  head 
banker,  and  nothing  else  in  it  indicating  that  the  makers  of  the  bond  in- 
tended to  bind  themselves  to  him  in  his  personal  capacity.  But  we 
think  that  a  view  of  the  terms  of  the  bond,  and  of  those  things  to  which 
attention  is  directed  by  its  recitals,  fairly  leads  to  the  conclusion  that 
a  dual  security  was  intended — a  security  for  the  society  and  a  security 
for  Bort,  personally.  Any  other  construction  would  result  in  there 
being  but  one  beneficiary  in  the  bond — the  society;  for  Bort,  in  his 
official  capacity,  was,  in  legal  contemplation,  the  society  itself.    Such  a 
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construction  would  not  consist  with  the  studied  effort  of  all  of  the 
parties  to  have  a  bond  with  two  beneficiaries,  whose  rights  became  sev- 
eral and  distinct  if  they  chose  to  make  them  so.  All  parties  knew  that 
Bort  was  head  banker  and  the  custodian  of  the  funds  of  the  society ; 
that,  under  the  by-laws,  he  was  authorized  to  appoint  a  depository  sub- 
ject to  the  approval  of  the  board  of  directors;  that  the  initial  act  in 
the  selection  of  a  depository  was  his,  and  that  without  it  no  bank  or 
banker  could  secure  such  funds,  even  with  the  aid  of  the  governing 
board  of  the  corporation;  that  when  a  depository,  duly  selected  and 
confirmed,  came  to  give  its  bond,  the  approval  thereof  by  the  board 
of  directors  had  to  meet  with  Bort's  concurrence ;  that  while  he  was 
powerless,  acting  alone,  to  withdraw  funds  from  a  depository  for  usual 
corporate  purposes,  he  had  unrestricted  authority  to  take  them  wholly 
from  one  depository  for  deposit  with  another.  The  bond  in  suit  runs 
to  Bort  as  head  banker  and  the  society  "jointly  and  severally,"  and  the 
signers  undertook  to  pay  the  penal  sum  to  Bort,  as  head  banker,  and  the 
society,  "or  either  him  or  it."  The  bond  was  required  to  be  made  in 
duplicate,  one  copy  for  Bort  and  the  other  for  the  board  of  directors. 
Finally,  there  is  no  provision  in  the  bond  that  it  should  run  to  Bort's 
successor  in  office.  Why  all  this  elaborate  machinery  if  it  was  not 
known  that  the  deposit  of  the  funds  was  at  Bort's  personal  risk,  and  if 
it  was  not  intended  to  seaire  him  against  loss?  The  claim  that  the 
mention  of  Bort's  name  in  the  bond  should  be  disregarded,  and  that  his 
office  alone  should  be  considered,  logically  drives  defendants  to  the 
further  contention  that  there  is  but  one  beneficiary,  who,  in  the  last 
analysis  and  in  legal  contemplation,  is  the  society  itself.  But  this  does 
not  accord  with  the  manifest  purpose  to  provide  for  two  obligees,  and 
to  give  to  each  a  several  right  of  reliance  upon  the  security.  There  is 
no  discernible  reason  for  the  double  aspect  of  the  relations  between  the 
parties,  exhibited  by  the  by-laws  recited  in  the  bond  and  by  the  terms 
of  the  bond  itself,  that  is  consistent  with  the  construction  sought  by 
defendants,  while  there  is  a  clear  harmony  with  a  purpose  to  provide 
security  for  Bort,  personally,  and  the  society,  jointly  and  severally, 
either  him  or  it. 

It  is  contended  that  the  words  "jointly  and  severally"  refer  to  the 
obligation  of  the  makers  of  the  bond,  rather  than  to  the  rights  of  the 
obligees,  but  this  is  contrary  to  the  obvious  sense  in  which  the  words 
were  used.  Were  the  true  construction  in  this  particular  at  all  doubt- 
ful, it  would  be  made  plain  by  the  subsequent  addition  of  the  words 
"or  either  him  or  it"  to  the  conjunction  of  the  names  of  Bort  and  the 
society.  It  is  also  contended  that  the  word  "as,"  placed  between  Bort's 
name  and  the  title  of  his  office,  means  that  his  official  character  was 
intended.  That  is  ordinarily  the  signification,  but  it  is  not  conclusive. 
The  word  "as"  is  frequently  dropped  as  surplusage,  where  it  appears 
that  its  use  is  inapt  or  that  the  title  of  the  office  or  position  following 
it  is  intended  by  way  of  more  definite  designation  of  the  person  named. 
It  is  said  that  all  of  Bort's  acts  in  these  matters  were  official.  That 
is  true  in  a  sense,  yet,  when  the  consequences  to  him  are  regarded,  they 
also  assume  a  personal  aspect.  His  was  not  the  usual  liability  for  of- 
ficial misconduct,  for,  however  honestly  and  faithfully  he  acted,  there 
was  ever  present  a  personal  responsibility  for  the  funds  of  the  society ; 
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and  everything  he  did,  affecting  their  custody  or  deposit,  was  attended 
by  personal  consequences.  In  this  view  it  would  be  difficult  to  draw  a 
line  of  demarcation  between  the  official  and  personal  qualities  of  his 
acts  in  the  premises. 

There  are  some  other  contentions  of  defendants,  mainly  relating  to 
the  effect  upon  the  bond  and  the  rights  and  duties  of  the  parties,  of  the 
death  of  McCutchen,  and  particularly  one  that  the  bond  imposed  upon 
McCutchen  duties  requiring  the  exercise  of  personal  judgment, 
skill,  and  discretion,  which  his  death  rendered  impossible  of  perform- 
ance, thereby  resulting  in  the  discharge  of  the  sureties.  We  have  con- 
sidered but  are  unable  to  sustain  them. 

The  judgment  is  reversed,  and  the  cause  remanded  with  directions 
to  overrule  the  demurrer,  and  permit  the  demurring  defendants  to 
answer. 


<157  Fed.  186.) 

CAIilGA  v.  INTER  OCEAN  NEWSPAPER  CO. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    October  1,  1907.) 

No.  1,365. 

1.  CoPTBiGHTS—IinrBiNOBHENT— Action  fob  Statutobt  Penalty. 

Strict  construction  and  proof  are  required  in  an  acti<m  under  Rev.  St 
§  4065  [U.  S.  Comp.  St  1901,  p.  3414],  to  recover  the  penalty  tliereby  au- 
thorized for  infringement  of  a  copyright 

2.  Same— Common  Lav7  and  Statutobt  Copybight. 

The  common  law  gives  the  author  of  a  painting  the  exclusive  ri|^t  to 
reproduce  the  same  so  long  as  he  does  not  make  publication,  but  on  pub- 
lication such  right  is  lost  and  he  can  only  acquire  the  right  to  further 
protection  by  a  statutory  copyright 

[Ed.  Note. — ^For  cases  in  point  see  Cent  Dig.  voL  33,  Literary  Property, 
14. 

Rights  of  authors  to  control  of  publication,  disposition,  or  use  of  their 
productions  independent  of  statutory  copyright  see  note  to  Bobbs-Merrill 
Co.  V.  Straus,  77  C.  C.  A.  620.] 

3.  Same— VAUDnr— Double  Coptbightino. 

But  a  single  valid  copyright  can  be  obtained  upon  the  same  subject- 
matter  ;  and  an  artist  by  depositing  the  name  and  description  of  a  paint- 
ing in  the  prescribed  office  did  not  acquire  a  copyright  thereon,  where  he 
had  previously  deposited  a  photograph  of  the  same  painting  under  a  dif- 
ferent name  and  description  for  the  purpose  of  obtaining  a  copyright 
unless  it  is  shown  by  proof  that  such  prior  deposit  was  inoperative. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
Division  of  the  Northern  District  of  Illinois. 

The  plaintiff  In  error  was  plaintiff  below  in  an  action  of  debt  under  section 
4965,  Rev.  St  [U.  S.  Comp.  St  1901,  p.  3414],  against  the  Inter  Ocean  News|)a- 
per  Company,  for  violation  of  copyright  of  the  plaintiff's  painting,  and  the 
writ  of  error  is  brought  from  a  Judgment  therein  in  favor  of  such  defendant 
upon  trial  and  directed  verdict. 

The  declaration  avers,  in  substance:  That  the  plaintiff  was  the  author, 
desi^er,  and  proprietor  of  an  oil  painting  thus  described:  **The  Guardian 
Angel.  Portrait  of  a  young  girl  sitting,  hair  arranged  smootlily  over  the  ears, 
hair  parted  in  the  middle.  Her  guardian  angel  stands  behind  her,  one  hand 
resting  on  her  left  shoulder,  the  other  on  her  right  arm."  That  it  liad  not 
been  theretofore  published.    That  he  did,  *'to  wit  on  or  about  the  5th  day  of 
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November,  A.  D.  1901,"  take  steps,  as  recited,  to  obtain  a  copyright  That 
such  description  of  the  painting  was  duly  recorded  by  the  Librarian  of  Con- 
gress, *to  wit,  on  or  about  the  7th  day  of  November,  A.  D.  1901."  That  the 
painting  was  thereupon  duly  copyrighted.  That  notice  of  such  copyright  was 
inscribed  upon  the  painting,  and  that  the  plaintiff  is  sole  owner  and  pro- 
prietor of  such  copjTight  and  painting.  Infringement  by  the  defendant  is 
averred  in  printing  and  publishing  copies  of  the  painting  in  its  newspaper, 
'^  wit,  upwards  of  1,000  copies  thereof,"  on  or  about  October  25,  1903. 

Under  plea  of  genera]  issue  the  trial  proceeded  before  a  Jury,  with  proof  on 
behalf  of  the  plaintiff  primarily,  supporting  the  declaration  in  a  copyright 
of  the  date  and  description  alleged,  and  publication  by  the  defendant  without 
consent  In  the  testimony  of  the  plaintiff,  however,  it  further  appeared,  and 
was  conceded  to  be  the  fact,  that  the  plaintiff  had  procured  a  copyright  of  the 
identical  painting  on  October  7,  1901,  under  the  description :  "Maidenhood.  A 
young  girl  seated  beside  a  window.  An  angel  stands  behind  her."  Also,  that 
the  painting  was  submitted  to  Curtis  &  Cameron,  publishers,  prior  to  Octo- 
ber, '*to  have  the  picture  published  by  them,"  and  was  photographed  for  that 
object. 

Thereupon  the  court  Instructed  the  jury  to  find  the  defendant  not  guilty, 
and  verdict  was  rendered  accordingly.  Error  is  assigned  in  various  forms, 
both  upon  the  direction  so  given  and  refusal  of  several  instructions  requested 
on  behalf  of  the  plaintiff,  but  the  reviewable  questiona  arise  under  the  di- 
rection of  verdict 

Otto  R.  Barnett,  for  plaintiff  in  error. 
Clarence  A.  Knight,  for  defendant  in  error. 

Before  GROSSCUP,  SEAMAN,  and  KOHLSAAT,  Circuit  Judges. 

SEAMAN,  Circuit  Judge  (after  stating  the  facts  as  above).  This 
suit  is  for  recovery  of  the  penalties  imposed  by  statute  (section  4965, 
Rev.  St  [3  U.  S.  Conip.  St  1901,  p.  3414])  for  violation  of  an  alleged 
copyright  of  a  painting  produced  and  owned  by  the  plaintiff  in  error. 
With  recovery  so  sought,  under  the  special  right  conferred  by  statute 
and  not  existing  at  common  law,  the  rule  is  elementary  which  requires 
strict  construction  and  proof  for  enforcement  of  such  right  Wheaton 
V.  Peters,  8  Pet.  591,  663,  8  L.  Ed.  1055 ;  3  Notes  U.  S.  Rep.  485 ;  Mif- 
flin V.  R.  H.  White  Co.,  190  U.  S.  260,  264,  23  Sup.  Ct  769,  47  L. 
Ed.  1040;  Bobbs-Merrill  Co.  v.  Straus,  147  Fed.  15,  21,  23,  77  C.  C. 
A.  607 ;  White-Smith  Music  Pub.  Co.  v.  Apollo  Co.,  147  Fed.  226,  227, 
77  C.  C.  A.  368.  The  trial  court  directed  a  verdict  of  not  guilty,  upon 
the  view  that  no  valid  copyright  appeared  under  the  registration  of 
November  7,  1901,  not  only  averred  in  the  declaration,  but  proven  and 
relied  upon  on  the  trial.  Such  ruling  was  predicated  upon  the  fact — 
disclosed  in  cross-examination  of  the  plaintiff  in  error  and  subsequent- 
ly admitted  of  record — that  the  author  had  procured  a  prior  registra- 
tion on  October  7,  1901,  by  filing  "a  photograph  of  the  painting  in 
question,"  with  this  description :  ''Maidenhood.  A  yotmg  g^rl  seated 
beside  a  window.  An  angel  stands  behind  her."  In  the  registration 
of  November  7th  the  name  was  changed  to  "The  Guardian  Angel," 
with  description  amplified ;  and  the  only  question,  for  review,  in  our 
understanding  of  the  issues  and  conceded  facts,  including  the  trans- 
actions with  and  of  Curtis  &  Cameron,  is  whether  the  statutory  copy- 
right was  acquired  by  this  registration  in  suit 

While  the  bill  of  exceptions  show  no  claim  or  offer  made  on  behalf 
of  the  plaintiff  in  error  under  the  registration  of  October  7th,  either 
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in  the  course  of  the  testimony  or  in  the  instructions  requested  and  re- 
ferred to  in  the  assignments  of  error,  reversal  is  sought  upon  the  con- 
tention that  recovery  was  authorized  under  one  or  Ae  other  registra- 
tion, and  the  direction  was  erroneous  in  either  view.  The  propositions 
are,  in  substance,  that  the  date  of  the  copyright  was  "pleaded  under  a 
videlicet,"  and  the  (assumed)  variance  in  proof  was  not  fatal,  because 
the  particular  date  in  such  allegations  is  to  be  treated  as  forming  no 
material  part  of  the  issue  of  fact  tendered  by  the  declaration,  when 
the  defendant  is  not  misled  or  surprised.  Were  it  true  that  such  vari- 
ance appeared  between  the  averment  and  proof,  and  in  date  alone,  it 
may  be  that  the  authorities  cited  would  then  be  applicable  to  disregard 
the  mere  difference  in  date,  where  a  single  registration  was  proven.  In 
this  instance,  however,  the  averment  and  proof  are  identical,  both  in  date 
and  subject-matter,  so  that  no  question  of  variance  arises.  The  sole  is- 
sue tendered  and  heard  was  upon  this  November  registration  as  creat- 
ing the  alleged  copyright,  with  no  reference  to  the  prior  registration 
or  intimation  thereof  until  that  fact  was  brought  out  by  the  defense 
by  way  of  impeaching  the  claim  in  suit ;  and  without  proof  applicable 
at  least  to  the  October  registration,  meeting  the  strict  requirements 
for  penal  recovery,  submission  to  the  jury  was  not  authorized  in  any 
view  of  the  issue  joined.  The  question  whether  a  valid  copyright  was 
acquired  under  the  prior  registration  is  not  therefore  open  for  review, 
although  the  effect  of  that  procedure  must  be  considered  in  testing 
the  validity  of  the  right  set  up  under  the  November  registration  for 
penal  recovery. 

With  the  controversy  thus  narrowed,  as  we  believe,  the  various  other 
propositions  which  are  discussed  by  counsel,  together  with  the  numer- 
ous authorities  cited  and  reviewed  thereupon,  are  not  within  the  issue. 
Recent  authorities  have  so  clearly  settled  the  rule  as  to  the  bearing 
and  status  of  the  common-law  copyright,  when  the  statutory  benefits 
are  invoked,  that  these  deductions  are  deemed  sufficient  to  answer  the 
contentions  thereunder :  The  property  rights  of  the  author  in  his  pro- 
duction, intellectual  or  artistic,  are  twofold — absolute  ownership  of  the 
corporeal  production,  alike  with  other  property  ownership,  and  an  in- 
dependent right  to  make  duplications,  which  is  equally  his  own  so 
long  as  he  withholds  from  publication  to  the  world.  The  first-men- 
tioned right  is  unaffected  by  either  class  of  copyright,  and  one  or  both 
are  subject  to  his  disposition,  absolute  or  qualified,  in  common  with 
other  property  rights.  While  publication  is  withheld,  his  right  of  first 
publication  is  exclusive.  When  he  voluntarily  releases  to  the  public,  by 
general  publication,  this  common-law  right  of  exclusive  publication  is 
surrendered.  Unless  he  obtains  on  or  before  publication  the  protection 
of  the  statutory  copyright,  the  public  is  unrestrained  in  duplications. 
With  the  copyright  obtained,  his  right  to  publish  and  sell  all  copies 
becomes  exclusive  thereunder  for  the  statutory  term.  Thus  the  bene- 
fits of  the  statute  are  substituted  for  the  imperfect  benefits  of  the  com- 
mon-law ownership  by  his  surrender  of  the  perpetual  right  to  withhold 
from  publication.  These  rights  are  separate  and  not  coexistent  The 
common-law  right  ends  when  the  statutory  right  begins.  Holmes  v. 
Hurst,  174  U.  S.  82,  85,  19  Sup.  Ct.  606,  43  L.  Ed.  904;  Bobbs-Mcr- 
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rill  Co.  V.  Straus,  147  Fed.  15,  18,  77  C.  C.  A.  607;  Drone  on  Copy- 
right, 100. 

The  validity  of  the  copyright  in  question  is  challenged  upon  two 
grounds:  (1)  Disclosure  of  a  prior  (prima  facie)  copyright  of  the 
same  subject-matter,  under  the  October  registration;  (2)  prior  publica- 
tion, either  under  the  transactions  of  Curtis  &  Cameron,  or  through 
the  October  registration.  If  one  or  the  other  of  these  objections  is 
supported  by  the  evidence  referred  to,  no  escape  appears  from  the  con- 
clusion that  the  objection  is  fatal. 

1.  Whether  the  registration  of  October  resulted  in  a  valid  copyright 
IS  not,  as  before  mentioned,  involved  in  the  issue.  Nevertheless  the 
conceded  fact  of  such  registration  by  the  plaintiff  in  error  must  be  con- 
sidered in  testing  the  validity  of  the  alleged  copyright  under  the  sub- 
sequent filing.  The  contention  in  support  of  the  copyright  is  substan- 
tially this :  That  the  established  rule  of  the  patent  law  against  dupli- 
cation of  patents  for  the  same  invention  (Miller  v.  Eagle  Manuf .  Co., 
151  U.  S.  186,  197,  14  Sup.  Ct.  310,  38  L.  Ed.  121 ;  12  Notes  U.  S. 
Rep.  485)  is  not  applicable  to  copyrights,  because  no  express  grant  of 
monopoly  issues  as  in  the  case  of  patents,  and  that  duplications  of 
registry  for  the  same  subject-matter  are  allowable,  and  so  recognized 
in  Black  v.  Allen  (C.  C.)  56  Fed.  764,  769.  Neither  of  these  conten- 
tions impresses  us  as  tenable.  The  grant  of  monopoly  is  conferred  alike 
by  statute  in  both  instances,  upon  due  application,  although  in  respect 
of  patents  the  methods  differ  in  the  needful  discrimination  for  patenta- 
bility and  in  the  form  of  issue.  The  applicant  for  a  copyright  (section 
4956,  Rev.  St.  [3  U.  S.  Comp.  St.  1901,  p.  3407)  deposits  in  the  office 
of  the  Librarian  the  required  matter,  and  record  is  there  made.  Upon 
compliance  on  the  part  of  an  author  with  this  requirement,  the  grant 
ensues,  as  of  course,  under  section  4952,  Rev.  St.  [3  U.  S.  Comp.  St. 
1901,  p.  3406].  So  the  copyright  is  equally  a  grant,  however  simple 
the  method  of  acquiring,  and  when  once  conferred  there  is  neither 
authority  nor  occasion  for  a  second  grant  to  the  author  for  the  same 
production.  Duplication  is  necessarily  inoperative,  as  in  the  case  of 
the  patent  for  invention,  and  the  authorities  are  harmonious  in  this 
view,  Mifflin  v.  Dutton,  112  Fed.  1004,  1005,  50  C.  C.  A.  661,  61 
L.  R.  A.  134,  affirmed  190  U.  S.  265,  23  Sup.  Ct.  771,  47  L.  Ed.  1043 ; 
Lawrence  v.  Dana,  4  Cliff.  1,  Fed.  Cas.  No.  8,136.  For  new  matter 
only  in  new  editions  can  another  copyright  be  obtained.  Id. ;  Drone 
on  Copyright,  146.  In  the  case  of  Black  v.  Allen  (C.  C.)  66  Fed.  764, 
769,  cited  contra,  which  arose  in  equity  and  involved  equitable  consid- 
erations, the  present  inquiry  and  strict  view  of  tiie  proceedings  for 
copyright  were  not  passed  upon,  nor  do  we  understand  the  opinion  or 
ruling  to  rest  the  rights  of  tiie  complainant  upon  duplication  of  copy- 
right. It  goes  without  saying  that  the  author  is  bound  only  by  such 
filing  for  copyright  as  he  authorizes  or  adopts. 

As  the  statutory  copyright  is  acquired  through  the  simple  act  of  the 
author  in  making  the  deposit,  the  admission  that  he  made  such  deposit 
in  October,  even  referring  to  it  in  his  testimony  as  his  "first  copyright," 
clearly  impeaches  the  alleged  copyright  of  November,  unless  accom- 
panied by  proof  that  the  prior  deposit  was  inoperative.  No  such  proof 
appears,  and  none  was  offered.     The  mere  fanciful  change  in  naming 
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the  painting,  "The  Guardian  Angel"  on  the  second  filing,  instead  of 
"Maidenhood,"  as  previously  designated,  cannot  be  accepted  for  a  new 
grant  of  copyright;  nor  the  further  details  in  the  description,  when 
those  first  given  were  plainly  sufficient  for  identity.  Whatever  the 
rights  may  be  for  filing  notice  of  change  of  name  adopted  for  the  au- 
thor's work,  no  sanction  appears  for  this  independent  filing  of  the  mat- 
ter, unexplained,  as  another  copyright  We  are  of  opinion  that  such 
course  was  confusing  and  unauthorized  by  way  of  copyright,  and  that 
the  transaction  cannot  be  upheld  in  the  face  of  the  conceded  facts. 

2.  The  question  whether  publication  does  not  appear,  prior  to  the 
November  registry,  either  in  the  transactions  of  Curtis  &  Quneron,  un- 
der their  arrangement  with  the  author,  or  in  the  fact  of  registration 
of  the  photograph  and  description  in  October,  does  not  require  solu- 
tion under  the  foregoing  view.  The  authorities  cited  for  the  contention 
that  such  registration  amounts  to  publication  are  the  well-considered 
cases  of  Bobbs-Merrill  Co.  v.  Straus,  supra,  147  Fed.  21,  77  C.  C.  A. 
607,  and  Jewelers'  Mer.  Agency  v.  Jewelers'  Pub.  Co.,  155  N.  Y.  241, 
254,  49  N.  E.  872,  41  L.  R.  A.  846,  63  Am.  St.  Rep.  666;  and  in  view 
of  Uie  purpose  and  publicity  of  the  registration,  this  objection,  to  say 
the  least,  could  not  be  set  aside  without  careful  consideration,  the  stat- 
ute providing  (section  4956,  supra)  that  the  matter  must  be  filed  "on 
or  before  the  day  of  publication."  We  refrain  from  decision  thereup- 
on, content  to  rest  affirmance  of  the  judgment  upon  the  first-men- 
tioned ground. 

The  judgment  of  the  circuit  court  is  affirmed. 


(157  Fed.  190.) 

REDD  V.  BRUN  et  al.  (two  cases). 

(Circuit  Court  of  Appeals,  Eighth  Circuit    November  8,  1907.) 

Nos.  2,407,  2,408. 

1.  LiMITATIONB    OF    ACTIONS— COLORADO    STATUTE    BABS    THREE    YeABS    AFTEB 

DiscovEBT  OP  Facts  Which  Would  Awaken  Inquibt. 

The  statute  of  Oilorado  (section  2911,  Mills*  Ann.  St),  which  requires 
bills  for  relief  on  the  ground  of  fraud  to  be  filed  within  three  years  att^ 
discovery  of  the  facts  constituting  the  fraud,  bars  such  suits  three  years 
after  the  discovery  of  facts  which  would  awaken  a  person  of  ordinary 
prudence  to  an  Inquiry,  which,  if  pursued  with  reasonable  diligence,  would 
lead  to  a  discovery  of  the  fraud. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  83,  Limitation  of  Ac- 
tions, H  480^93.] 

2.  Equity— Laches— Applied   in   Analogy  to   Statute  —  Bubden   on  Com- 

plainant TO    PBOVE   DILIOENOE   AFTEB    STATUTOBY   PEBIOD. 

The  federal  courts,  sitting  in  equity,  are  not  bound  by,  but  they  apply 
the  doctrine  of  laches  in  analogy  to,  the  statute  of  limitatioDs  of  ac- 
tions at  law,  and,  in  the  absence  of  extraordinary  facts  and  circum- 
stances, decline  to  sustain  suits  commenced  after  the  statutory  period. 

If  a  complainant  would  maintain  a  suit  instituted  after  the  expiration 
of  the  statutory  limit  he  must  plead  and  prove  especial  facts  or  circum- 
stances which  show  that  he  was  not  guilty  of  laches  which  take  his  case 
out  of  the  ordinary  rule  and  make  it  equitable  to  allow  its  maintenance 
after  the  statutory  period  has  expired. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  voL  19,  Equity,  H  242- 
244.] 

♦Rehearing  denied  January  11,  1908. 
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3.  SAM1&— Failube  to  Disooteb  Fbaud— Pleading  and  Pboof  Requisite  to 

BXCUSB. 

If  he  failed  to  discover  the  fraud  within  the  statutory  limit,  he  must 
plead  and  prove  the  time  when  he  discovered  It,  the  means  by  which  he 
found  It  out,  the  impediments  which  prevented  its  earlier  discovery, 
and  the  diligence  he  exercised. 

If  by  the  ezerdse  of  ordinary  diligence  he  could  have  discovered  it  in 
time  to  have  brought  his  suit  within  the  limit  fixed  by  the  statute,  he 
was  guilty  of  laches,  and  his  suit  cannot  be  maintained. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig.  voL  19,  Equity,  SS  242- 
244.] 

4.  Same— Laches— FAOT&—Ck>NOLusioN. 

Ck)mplainant  had  a  Judgment  against  T.  in  1885  which  he  could  not 
collect.  In  January,  18S9,  two  tracts  of  land  were  conveyed  to  S.,  a  sis- 
ter of  T.,  who  in  February,  1889,  conveyed  them  to  Thomson,  who  in 
November,  1895,  conveyed  them  to  Mrs.  T.  and  Mrs.  C,  the  wife  and 
daughter  of  S.,  ree9)ectlvely.  T.  died  on  March  14,  1896,  and  the  deeds 
were  first  recorded  on  March  16,  1896.  Complainant  brought  suit  to 
subject  the  property  to  the  payment  of  the  judgment  more  than  five 
years  after  the  deeds  were  recorded.  The  statutory  limitation  was  three 
years  after  discovery  of  the  fraud.  The  complainant  first  discovered  in 
January,  1901,  by  Inquiry  among  the  friends  and  neighbors  of  T.  that  S. 
was  his  sister,  and  by  search  in  the  indices  of  the  records^  the  convey- 
ances In  question,  and  no  reason  why  an  earlier  discovery  was  not  made, 
except  the  pendency  of  a  suit  to  cancel  the  Judgment,  was  shown.    Held : 

Complainant  failed  to  establish  any  sound  reason  In  equity  why  the 
doctrine  of  laches  should  not  be  applied  in  analogy  to  the  statutory  limi- 
tation, and  he  could  not  recover. 

Ordinary  diligence  required  him  to  examine  the  records  in  the  name 
of  T.,  at  least  once  in  three  years,  and  If  he  had  exercised  the  same  dili- 
gence in  1896  or  1897  that  he  used  in  1901,  he  would  have  discovered  the 
fraud. 
(Syllabus  by  the  Court) 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
ci  Colorado. 

R.  T.  McNeal,  for  appellant. 
A.  C.  Phelps,  for  appellees. 

Before  SANBORN  and  VAN  DEVANTER,  Circuit  Judges,  and 
PHILIPS,  District  Judge. 

SANBORN,  Circuit  Judge.  These  suits  were  brought  in  Septem- 
ber, 1901,  to  subject  two  tracts  of  land,  one  held  by  Mrs.  Kate  E. 
Brun,  who  was  formerly  the  wife  of  Hiram  Robert  Tillett,  and  the 
other  by  Mrs.  Maud  Stortes  Conklin,  who  was  the  daughter  of  Mrs. 
Nancy  A.  Stortes,  a  sister  of  Tillett,  to  the  payment  of  a  judgment 
which  the  complainant,  Jeremiah  J.  Mann,  had  recovered  against  Til- 
lett and  one  Bloomfield  in  1885,  upon  the  ground  that  Tillett  had  pur- 
chased and  paid  for  these  tracts  of  land  and  had  caused  them  to  be  con- 
veyed to  the  defendants  respectively,  who  were  not  bona  fide  pur- 
chasers, for  the  purpose  of  concealing  his  property,  of  preventing  the 
complainant  from  collecting,  and  of  defrauding  him  out  of  his  judg- 
ment. The  majority  of  the  court  are  of  the  opinion  that  the  evidence 
sustained  the  complainant's  charge  of  fraud,  and  that  he  would  have 
been  entitled  to  a  decree  if  he  had  instituted  his  suits  immediately  after 
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he  could  have  discovered  the  fraud  by  the  exercise  of  reasonable  dili- 
gence, a  conclusion  to  which  the  writer  does  not  assent. 

There  is,  however,  another  question  which  demands  decision  before 
the  decrees  below,  which  dismissed  the  bills  upon  final  hearings,  can 
be  reversed.  It  is,  was  the  complainant  guilty  of  laches?  The  stat- 
ute of  limitations  of  the  state  of  Colorado  provides  that  bills  for  re- 
lief on  the  ground  of  fraud  shall  be  filed  within  three  years  after  the 
discovery  by  the  aggrieved  party  of  the  facts  constituting  such  fraud, 
and  not  afterwards.  2  Mills'  Ann.  St.  §  2911.  Great  Western  Min- 
ing Co.  V.  Woodmas,  14  Colo.  90,  98,  23  Pac.  908.  This  statute  bars 
a  suit  three  years  after  knowledge  of  facts  which  would  awaken  a 
person  of  ordinary  prudence  to  an  inquiry,  which,  if  pursued  with 
reasonable  diligence,  would  lead  to  a  discovery  of  the  facts  constitut- 
ing the  fraud  as  effectually  as  it  limits  suits  commenced  three  years 
after  the  discovery  of  the  facts  constituting  the  fraud.  Swift  v.  Smith, 
25  C.  C.  A.  154,  160,  79  Fed.  709,  715 ;  Pipe  v.  Smith,  5  Colo.  146, 
149 ;   Rugan  v.  Sabin,  3  C.  C.  A.  578,  582,  53  Fed.  415,  420. 

The  national  courts,  sitting  in  equity,  are  not  bound  by  the  statutes 
of  limitations  of  the  states,  but  they  apply  the  doctrine  of  laches  in 
analogy  to  them.  If  a  suit  discloses  no  extraordinary  facts  or  circimi- 
stances,  they  apply  the  bar  of  laches  at  the  expiration  of  the  time  pre- 
scribed by  the  statute  of  the  state  for  the  limitation  of  an  action  at 
law  of  like  character,  but  if  unusual  conditions  or  extraordinary  cir- 
cumstances make  it  inequitable  to  allow  the  prosecution  of  a  suit  aft- 
er a  briefer,  or  to  forbid  its  maintenance  after  a  longer,  period  than 
that  fixed  by  the  statute,  the  chancellor  will  not  be  bound  by  the  stat- 
ute, but  will  determine  the  extraordinary  case  in  accordance  with  the 
equities  which  condition  it.  Kelley  v.  Boettcher,  29  C.  C.  A.  14,  21, 
85  Fed.  55,  62.  If  the  complainant  invokes  the  exercise  of  the  judi- 
cial discretion  of  the  couft  to  permit  the  maintenance  of  his  suit  aft- 
er the  analogous  statutory  time  has  expired,  the  burden  is  upon  him 
to  show  that  he  has  been  guilty  of  no  laches.  He  must  specifically 
plead  and  prove  what  the  impediments  were  to  the  earlier  prosecu- 
tion of  his  claim,  if  he  was  ignorant  of  the  facts  alleged  in  the  bill, 
how  he  came  to  be  so  long  without  knowledge  of  them,  the  means,  if 
any,  by  which  the  defendant  concealed  them,  how  and  when  he  first 
came  to  know  them,  and  such  other  facts  and  circumstances  as  would 
appeal  to  the  conscience  of  a  chancellor.  "And  especially  must  there 
be  distinct  averments  of  the  time  when  the  fraud,  mistake,  and  con- 
cealment, or  misrepresentation  was  discovered,  and  how  discovered, 
and  what  the  discovery  is,  so  that  the  court  may  clearly  see  whether, 
by  the  exercise  of  ordinary  diligence,  the  discovery  might  have  been 
before  made.  For,  if  by  such  diligence  the  discovery  might  have 
been  before  made,  the  bill  has  no  foundation  on  which  it  can  stand  in 
equity,  on  account  of  the  laches."  Steams  v.  Page,  1  Story,  204,  215, 
217,  22  Fed.  Cas.  1183,  1187,  No.  13,339 ;  Hardt  v.  Heidweyer,  152 
U.  S.  547,  559,  14  Sup.  Ct.  671,  38  L.  Ed.  548 ;  Steams  v.  Page,  7 
How.  819,  829,  12  L.  Ed.  928 ;  Badger  v.  Badger,  2  Wall.  87,  95,  17 
L.  Ed.  836 ;  Wood  v.  Carpenter,  101  U.  S.  135,  141,  25  L.  Ed.  807 ; 
Felix  V.  Patrick.  145  U.  S.  317,  332,^  36  L.  Ed.  719;  Foster  v.  Mans- 
field &  Coldwater,  etc.,  R.  R.  Co.,  146  U.  S.  88,  100,  13  Sup.  Ct  28, 

1 12  Sup.  Ct.  862. 
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36  L.  Ed.  899 ;  Johnston  v.  Standard  Mining  Co.,  148  U.  S.  360,  370, 
13  Sup.  Ct.  585,  37  L.  Ed.  480. 

The  facts  material  to  the  determination  of  this  question  of  laches 
are  these:  Mann  obtained  his  judgment  in  1885,  and  issued  execu- 
tions upon  it  from  time  to  time,  which  were  returned  nulla  bona.  The 
judgment  debtors  were  Tillett  and  Bloomfield.  Bloomiield  caused  the 
title  to  some  land  which  he  obtained  to  be  vested  in  Wm.  Thomson, 
who  was  an  intimate  friend  of  Tillett,  and  Mann  subsequently  re- 
covered some  of  this  land  from  Thomson,  and  released  Bloomfield. 
In  January,  1889,  the  property  here  in  controversy  was  conveyed  by 
two  deeds  from  third  parties  to  Mrs.  Stortes,  the  sister  of  Tillett,  and 
in  February,  1889,  she  conveyed  it  by  two  deeds  to  Wm.  Thomson, 
and  died  in  1890.  On  November  16,  1895,  Thomson  made  a  deed 
of  one  of  these  tracts  to  Mrs.  Tillett  and  a  deed  of  the  other  to  Mrs. 
Conklin,  the  daughter  of  Mrs.  Stortes.  On  March  14,  1896,  Tillett 
died.  On  March  16,  1896,  all  these  deeds  which  had  been  withheld 
from  record  until  that  time  were  recorded  in  Arapahoe  county,  Colo. 
Mann  lived  in  that  county,  and  he  supposed  that  Tillett  did.  The  will 
of  Tillett  was  executed  on  November  17,  1895.  It  named  Thomson 
as  its  executor,  and  he  qualified  and  acted  as  such  imtil  April  29,  1897, 
when  he  died.  Mrs.  Tillett  was  appointed  administratrix  in  Septem- 
ber, 1897.  She  brought  a  suit  in  the  court  below  to  obtain  a  satis- 
faction of  Mann's  judgment,  and  that  suit  was  pending  in  that  court 
and  in  this  until  the  lower  court's  decree  of  a  revivor  of  the  judg- 
ment was  affirmed  in  this  court  in  1899.  The  complainant  (Mann) 
pleaded  that  he  searched  the  records  repeatedly  prior  to  1896  for  con- 
veyances and  deeds  from  Tillett,  but  that  from  1895  until  July,  1901, 
he  made  no  such  searches  because  he  was  satisfied  that  any  farther 
search  would  be  in  vain,  and  because  the  litigation  over  the  judg- 
ment was  pending;  that  he  first  heard  of  Mrs.  Stortes  and  Mrs.  Conk- 
lin about  July  14,  1901,  and  then  learned  by  inquiry  among  the  former 
friends  and  neighbors  of  Tillett  that  Mrs.  Stortes  was  his  sister,  and 
that  she  was  impecunious  and  had  lived  with,  and  been  supported  by, 
her  brother;  that  he  discovered  the  conveyances  to  Mrs.  Stortes  from 
her  to  Thomson  and  from  Thomson  to  Mrs.  Tillett  and  Mrs.  Conk- 
lin on  July  17,  1901,  by  an  examination  of  the  records  in  the  office  of 
the  recorder  of  deeds  of  Arapahoe  county;  that  he  "first  searched  in 
the  general  indices  contained  in  the  office  of  said  recorder  for  convey- 
ances to  the  said  Robert  Tillett  and  in  this  way  discovered  the  convey- 
ance of  certain  premises  by  the  said  William  Thomson  to  the  said  Kate 
E.  Tillett." 

The  complainant  testified  in  regard  to  his  inquiries  and  efforts  to 
discover  this  fraud  between.  1895  and  1901 ;  that  early  in  July,  1901, 
he  learned  that  Mrs.  Stortes  was  the  sister  of  Tillett ;  that  she  owned 
and  was  in  possession  of  the  tract  of  land  which  is  now  held  by  Mrs. 
Conklin;  that  he  then  searched  the  records  and  found  that  she  held 
a  deed  of  it  and  that  shortly  before,  probably  three  months  before, 
he  had  searched  the  records  to  discover  whether  or  not  there  was  any 
property  standing  in  the  name  of  Tillett,  or  that  had  been  conveyed 
to  or  by  him  and  had  not  discovered  any ;  and  that  he  had  been  lay- 
ing for  Tillett  for  three  or  five  years  before,  all  the  time  looking 
84  CCA.- 
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out  to  find  property.  No  other  reason  or  excuse  for  his  failure  to 
inquire  for  and  to  discover  the  relation  of  Mrs.  Stortes  to  Tillett,  or 
the  record  of  the  ccwiveyanccs  prior  to  July,  1901,  is  pleaded  or  proved. 

The  complainant  was  undoubtedly  guilty  of  no  laches  previous  to 
March  16,  1896,  when  the  deeds  to  and  from  Mrs.  Stortes  and  Thom- 
son were  recorded,  because  prior  to  that  time  there  was  nothing  to 
awaken  inquiry  concerning  Uiem,  and  no  means  of  securing  knowl- 
edge of  them  were  within  his  reach.  But  the  statute  of  limitations 
sounded  its  warning  incessantly  after,  as  well  as  before,  the  deeds 
were  recorded.  It  never  ceased  to  cry :  Your  right  to  maintain  a  suit 
for  relief  from  a  fraud  is  limited  to  three  years  after  the  time  when 
by  the  use  of  reasonable  diligence  a  person  of  ordinary  prudence  in 
your  situation  would  have  discovered  the  facts  which  constitute  it- 
Prior  to  March,  1896,  Mann  had  repeatedly  searched  the  records  for 
conveyances  to  and  from  Tillett,  but  from  February,  1896,  until  March, 
1901,  a  period  of  more  than  five  years,  he  made  no  search.  In  July, 
1901,  he  learned  by  inquiry  among  the  friends  and  neighbors  of  Til- 
lett that  Mrs.  Stortes  was  his  sister,  that  she  was  poor  and  had  lived 
with,  and  been  supported  by,  her  brother,  and  that  she  owned  and 
occupied  the  property  now  held  by  Mrs.  Conklin.  He  then  searched 
the  records  and  found  the  conveyances  to  and  from  Mrs.  Stortes  and 
Thomson.  Mrs.  Stortes  had  then  been  dead  ten  years,  Tillett  more 
than  five  years,  and  Thomson  more  than  four  years.  A  like  inquiry 
among  the  neighbors  and  friends  of  Tillett,  and  a  like  search  at  any 
time  after  March,  1896,  would  imdoubtedly  have  discovered  the  same 
facts.  The  facts  and  the  means  of  discovery  remained  the  same  from 
March  16,  1896,  until  July,  1901.  On  July  17,  1901,  he  searched  the 
indices  of  the  records  of  Arapahoe  county  for  conveyances  to  and 
from  Tillett,  and  in  that  way  he  discovered  the  deed  to  Mrs.  Tillett 
and  the  deeds  to  Mrs.  Stortes  and  Thomson  which  preceded  that  deed 
in  the  chain  of  title.  A  search  of  these  indices  with  equal  diligence 
at  any  time  after  March  16,  1896,  would  have  disclosed  these  deeds. 

This  suit  was  instituted  more  than  five  years  after  the  deeds  as- 
sailed were  spread  upon  the  public  records.  The  statute  barred  suits 
for  relief  against  frauds  in  three  years  after  the  discovery  of  the  facts 
which  would  awaken  a  person  of  reasonable  prudence  to  an  inquiry 
that  would  lead  to  their  discovery.  In  the  face  of  this  statute,  rea- 
sonable diligence  required  that  the  complainant,  who  suspected  con- 
veyances of  real  estate  would  be  made  or  procured  by  Tillett  for  the 
purpose  of  concealing  his  property  and  defrauding  his  creditors,  should 
examine  the  public  records  in  his  name,  which  would  be  likely  to  dis- 
close and  which  did  disclose  such  conveyances,  at  least  once  in  three 
years.  He  failed  to  make  this  search,  and  to  inquire  among  Tillett's 
neighbors  and  friends  so  as  to  ascertain  his  relationship  to  Mrs.  Stortes, 
until  the  statutory  time  had  passed.  The  burden  was  upon  him  in 
this  suit  to  show  some  sound  reason  why  he  did  not  make  this  search 
and  inquiry  in  less  than  four  years  after  the  means  of  discovering  the 
fraud  were  within  his  reach,  and  why  a  court  of  equity  should  refuse 
to  apply  its  doctrine  of  laches  until  more  than  two  years  after  the 
statutory  limitation  upon  a  like  action  had  expired.  He  did  not  suc- 
cessfully bear  this  burden.    He  failed  to  establish  any  reasonable  ex- 
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cuse  for  his  postponement  of  his  inquiry  and  search  for  more  than 
four  years  after  these  deeds  had  been  recorded.  If  by  a  failure  to 
make  the  search  and  inquiry  after  the  public  record  disclosed  the  means 
of  discovery  he  could  toll  the  limitation  of  the  statute  two  years  be- 
yond the  statutory  time,  it  is  not  perceived  why  by  a  continued  fail- 
ure he  might  not  toll  it  indefinitely;  and  as  no  equitable  reason  has 
been  shown  why  the  doctrine  of  laches  should  not  be  applied  after 
the  expiration  of  the  limitation,  the  complainant  has  no  standing  in 
equity.  He  was  guilty  of  laches  which  bars  his  suit,  and  the  decrees 
below  must  be  affirmed. 
It  is  so  ordered. 


a57  Fed.  196.) 

FREEMAN  et  al.  v.  UNITED  STATES. 

(Civeult  Court  of  Appeals,  Fourth  Circuit.    November  6,  1907.) 

No.  731. 

Internal  Revenup— Action  on  Distiixeb's  Bonp  to  Kecovjb  Taxes— De- 

FENSES. 

Rev.  St.  f  3221,  as  amended  by  Act  March  1,  1879,  c.  125,  f  6.  20  Stat. 
341  [U.  S.  Coinp.  St  1901,  p.  2087],  which  provides  that  when  any  dis- 
tilled spirits  deposited  in  warehouse  are  destroyed  by  accidental  fire 
or  other  casualt^^  without  fraud,  collusion,  or  negligence  of  the  owner 
thereof  no  taxes  shall  be  collected  on  such  spirits,  confers  on  such  own- 
er a  legal  right  which  Is  enforceable  in  the  courts,  and  is  not  dependent 
on  the  discretionary  action  of  the  Secretary  of  the  Treasury,  and  such 
destructi<m  of  spirits  in  a  warehouse  by  accidental  fire  may  be  set  up 
as  a  defense  to  an  action  by  the  govermnent  on  a  distiller's  bond  to  re- 
cover the  taxes  thereon. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  29,  Internal  Revenue, 
f  70.] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  North  Carolina. 

James  J.  Britt  and  M.  W.  Brown,  for  plaintiffs  in  error. 
A.  E.  Holton,  U.  S.  Atty. 

Before  GOFF  and  PRITCHARD,  Circuit  Judges,  and  WADDILL, 
District  Judge. 

PRITCHARD,  Circuit  Judge.  This  is  an  action  brought  by  the 
United  States  against  Authel  H.  Freeman  and  the  National  Surety 
Company  to  recover  the  sum  of  $2,302.53,  alleged  to  be  due  as  taxes 
upon  spirits  deposited  in  the  distillery  warehouse  of  the  said  Authel 
H.  Freeman,  together  with  5  per  cent,  penalty  and  interest  from  the 
1st  day  of  January,  1904. 

It  was  admitted  that  the  bonds  upon  which  suit  was  instituted  were 
executed  by  Authel  H.  Freeman,  as  principal,  and  Nationj^l  Surety 
Company,  as  surety ;  that  the  packages  of  distilled  spirits  upon  which 
taxes  are  claimed  were  manufactured  by  the  said  Authel  H.  Freeman 
and  duly  deposited  in  a  bonded  warehouse.  It  was  also  admitted  that 
the  warehouse  in  question  was  accidentally  destroyed  by  fire,  without 
Jraud,  collusion,  or  negligence  on  the  part  of  the  distiller  or  his  sure- 
ty. ,  Plaintiff  below  interposed  a  demurrer  upon  the  ground  that  the 
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answer  was  insufficient  and  did  not  set  forth  facts  sufficient  to  consti- 
tute a  legal  defense,  and  judgment  was  rendered  upon  the  jrfeadings 
for  the  amount  claimed  to  be  due. 

In  considering  the  merits  of  this  controversy,  it  becomes  necessary 
to  determine  whether  the  court  below  erred  in  holding  that  the  answer 
was  insufficient  in  that  it  did  not  "set  forth  facts  sufficient  to  consti- 
tute a  legal  defense  to  the  cause  of  action  set  up  in  plaintiflF's  com- 
plaint." In  other  words,  are  the  plaintiffs  in  error,  under  the  circum- 
stances, entitled  in  a  court  of  law  to  assert  a  right  conferred  upon  the 
distiller  by  an  act  of  Congress. 

The  act  of  May  27,  1872,  c.  218, 17  Stat.  162  [U.  S.  Comp.  St  1901, 
p.  2087] ,  contains  the  following  provision : 

"The  Secretary  of  the  Treasury,  upon  the  production  to  him  of  satisfactoiy 
proof  of  the  actual  destruction  by  accidental  fire  or  other  casualty,  and  with- 
out any  fraud,  collusion,  or  negligence  of  the  owner  thereof,  of  any  distilled 
spirits,  while  the  same  remained  in  the  custody  of  any  officer  of  internal  reve- 
nue in  any  distillery  warehouse,  or  bonded  warehouse  of  the  United  States 
and  before  the  tax  thereon  has  been  paid,  may  abate  the  amount  of  int»nal 
taxes  accruing  thereon,  and  may  cancel  any  warehouse  bond,  or  enter  satisfac- 
tion thereon,  in  whole  or  in  part,  as  the  case  may  be.  And  if  such  taxes  have 
been  collected  since  the  destruction  of  such  spirits,  the  said  Secretary  shall  re- 
fund the  same  to  the  owners  thereof  out  of  any  moneys  in  the  treasury,  not 
otherwise  appropriated."    Rev.  St.  f  3221  [U.  S.  Comp.  St  1901,  p.  2087]. 

The  foregoing  section  left  the  determination  of  the  questions  to 
which  it  related  to  the  Secretary  of  the  Treasury ;  and  it  was  decided 
in  the  case  of  Farrell  v.  United  States,  99  U.  S.  221,  25  L.  Ed.  321, 
that  the  action  of  the  Secretary  in  pursuance  of  the  authority  vested 
in  him  by  this  section  was  final  and  conclusive.  The  Supreme  Court 
in  that  case  held  that  the  determination  of  the  matter  rested  solely  in 
the  discretion  of  the  Secretary  of  the  Treasury,  and  that  there  was 
no  remedy  afforded  the  distiller  by  which  he  could  secure  an  adjudi- 
cation by  the  courts  of  any  rights  conferred  by  the  statute,  and  under 
these  circumstances  the  amendment  to  section  3221  [U.  S.  Comp.  St 
1901,  p.  2087]  was  evidently  intended  to  enlarge  the  statute  so  as  to 
give  the  United  States  courts  concurrent  jurisdiction  in  such  cases  and 
thus  enable  such  courts  to  hear  and  determine  any  right  conferred 
upon  distillers  and  their  sureties. 

This  amendment  was  passed  March  1,  1879,  c.  125,  §  6,  20  Stat 
341  [U.  S.  Comp.  St.  1901,  p.  2087],  and  reads  as  follows: 

"And  when  any  distilled  spirits  are  hereafter  destroyed  by  accidental  fire  or 
other  casualty,  without  any  fraud,  collusion,  or  negligence  of  the  owner  there- 
of, after  the  time  when  the  same  should  have  been  drawn  oflC  by  the  ganger 
and  placed  in  the  distillery  warehouse  provided  by  law,  no  tax  shall  be  col- 
lected on  such  spirits  so  destroyed,  or  if  collected,  it  shall  be  refunded  upon 
the  production  of  satisfactory  proof  that  the  spirits  were  destroyed  as  herein 
specified."    Rev.  St  §  3221  [U.  S.  Comp.  St  1901,  p.  2087]. 

This  provision  is  embodied  as  a  part  of  section  3221  of  the  Revised 
Statutes  [U.  S.  Comp.  St.  1901,  p.  2087],  and  was  evidently  intended 
as  an  amendment  of  that  section. 

The  law,  as  it  now  stands  in  relation  to  this  subject,  may  be  epitomiz- 
ed as  follows :  (a)  That  the  Secretary  of  the  Treasury  may  atote  tax- 
es before  collection  upon  the  production  to  him  of  satisfactory  proof; 
(b)  that  the  Secretary  of  the  Treasury  shall  refund  taxes  after  col- 
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lection.  The  amendment  passed  in  1879  provides:  (a)  No  tax  shall 
be  collected,    (b)  If  collected  shall  be  refunded. 

The  amendment  to  section  3221  of  the  Revised  Statutes  [U.  S.  Comp. 
St.  1901,  p.  2087]  expressly  provides  that  when  any  distilled  spirits 
deposited  in  warehouse  are  destroyed  by  accidental  fire  or  other  casual- 
ty, without  fraud,  collusion,  or  negligence  of  the  owner  thereof,  that 
no  taxes  shall  be  collected  on  such  spirits  so  destroyed,  etc.  This  pro- 
vision clearly  confers  upon  a  distiller  a  right,  and  that  right  is  that  in 
all  cases  where  spirits  are  destroyed  by  accidental  fire  or  other  casualty, 
etc.,  that  no  taxes  shall  be  collected  on  the  spirits  thus  destroyed. 

The  government  seeks  to  obtain  a  judgment  against  the  distiller  and 
his  surety,  and  invokes  the  aid  of  the  United  States  court  for  that  pur- 
pose. It  institutes  a  suit  upon  a  bond  which  was  executed  by  the  dis- 
tiller and  his  surety  for  the  pa)rment  of  any  taxes  that  might  be  due 
by  the  distiller;  and  while  the  execution  of  the  bond  by  the  distiller 
and  his  surety  is  admitted,  nevertheless  it  is  still  incumbent  on  the 
government  to  show  that  the  distiller  is  indebted  to  the  government  for 
the  amount  claimed  to  be  due  for  taxes  on  distilled  spirits.  Thus  we 
have  a  well-defined  issue  as  to  whether  the  distiller  is  indebted  to  the 
government  for  taxes  on  distilled  spirits.  However,  it  is  insisted  by 
counsel  for  the  government  that  the  court  is  powerless  to  hear  any 
evidence  which  the  defendants  may  offer  in  relation  to  the  issue  thus 
raised.  The  distiller  and  his  surety  contend  that  the  distiller  is  not 
indebted  to  the  government,  and  in  support  of  such  contention  it  is 
averred  that  the  spirits  deposited  in  the  warehouse  were  accidentally 
destroyed  by  fire,  without  any  fraud,  collusion,  or  negligence  of  the 
defendants.  This  is  as  complete  a  defense  to  the  action,  when  proven 
or  admitted,  as  the  plea  of  pa}TTient  could  possibly  be  when  proven  or 
admitted.  The  statute  expressly  provides  that  no  tax  on  spirits  de- 
stroyed in  this  manner  shall  be  collected.  To  hold  that  the  distiller 
and  his  surety  under  such  circumstances  would  not  be  entitled  to  as- 
sert a  right  thus  conferred  as  a  defense  to  such  an  action  would  be 
in  utter  disregard  of  the  rights  of  the  defendants  below  and  would 
deprive  them  of  their  property  without  due  process  of  law,  as  well  as 
to  deny  them  the  equal  protection  of  the  laws. 

It  is  admitted  by  counsel  for  the  government  that  the  spirits  in  ques- 
tion were  accidentally  destroyed  by  fire  without  any  fraud,  collusion, 
or  negligence  of  the  plaintiffs  in  error,  and  that  the  law  (Act  March 
1,  1879)  provides  that  no  tax  shall  be  collected  on  such  spirits  so  de- 
stroyed, but  it  is  insisted  that  notwithstanding  that  the  plaintiffs  in 
error  are  by  law  invested  with  the  right  thus  conferred,  that  the  court 
is  powerless  to  afford  a  remedy.  We  cannot  see  our  way  clear  to 
g^ve  our  assent  to  this  construction  of  the  statute. 

Blackstone,  in  discussing  this  phase  of  the  question,  after  referring 
to  two  classes  of  cases  where  a  remedy  is  afforded  by  mere  operation 
of  law,  says : 

**In  all  other  cases  it  is  a  general  and  indispensable  rule  that  where  there 
la  a  legal  right  there  is  also  a  legal  remedy  by  suit,  or  action  at  law,  when- 
ever that  right  is  invaded" 

In  legal  parlance,  to  refer  to  one  as  having  a  right,  presupposes  the 
existence  of  a  remedy.    It  would  be  inconsistent  for  Congress  to  un- 
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dertake  to  confer  a  right  without  affording  a  remedy,  and  in  this  in- 
stance there  is  no  doubt  as  to  the  nature  of  the  right  which  was  in- 
tended to  be  conferred  upon  the  distiller.    The  statute  is  positive  and 
unequivocal  in  relation  to  the  subject  with  which  it  deals,  and  when 
construed  in  accordance  with  the  well-defined  rules  of  construction 
it  is  in  the  nature  of  an  exemption ;  and  in  cases  where  it  can  be  shown 
that  the*  spirits  were  destroyed  under  the  circumstances  alleged  in  the 
answer,  the  facts  set  forth  therein,  when  proven  (or  admitted  as  in  this 
instance),  the  defense  is  as  complete  and  effectual  as  where  the  statute 
of  limitations  is  relied  upon.     It  is  provided  that  under  such  circum- 
stances the  distiller  shall  not  be  required  to  pay  the  government  any 
tax,  and  the  exemption  of  the  payment  of  taxes  contemplated  by  this 
section  inures  to  the  benefit  of  the  surety  as  well  as  the  distiller,  in- 
asmuch as  the  surety  stands  in  the  shoes  of  the  distiller,  and  it  neces- 
sarily follows  that  any  right  conferred  upon,  or  any  exemption  in  favor 
of,  the  distiller,  can  be  taken  advantage  of  by  the  surety  and  pleaded 
as  a  defense  to  an  action  of  this  character,     'f  he  institution  of  this  ac- 
tion against  the  surety  clearly  raises  an  issue  as  to  whether  the  surety 
has  become  liable  on  the  warehouse  bond  of  the  distiller  for  any  taxes 
that  may  be  due  by  the  distiller  to  the  government.    The  provisions 
of  the  bond  are  sudi  that  the  surety  undertakes  to  guarantee  the  pay- 
ment of  any  and  all  taxes  that  may  be  due  the  government  on  padc- 
ages  of  spirits  deposited  in  the  warehouse  during  a  certain  period  of 
time.     Were  it  not  for  the  act  of  Congress  authorizing  the  establish- 
ment of  bonded  warehouses,  and  the  provision  that  the  distiller  should 
have  eight  years  in  which  to  pay  the  taxes  on  spirits  duly  dep)Osited 
therein,  as  in  this  instance,  the  taxes  would  at  once  become  due  and 
payable.     However,  Congress  has  in  its  wisdom  seen  fit  to  afford  this 
extension  of  time  to  distillers,  and  one  who  becomes  surety  under  such 
circumstances  sustains  the  same  relation  to  the  government  that  a  sure- 
ty would  to  an  individual  when  he  undertakes  to  answer  for  the  de- 
fault or  miscarriage  of  another,  and  were  it  not  for  the  provisions  con- 
tained in  section  3221  of  the  Revised  Statutes  [U.  S.  Comp.  St  1901, 
p.  2087]  the  surety  would  be  liable  for  the  full  amount  of  the  under- 
taking, notwithstanding  any  accident  or  casualty  which  might  befall 
his  principal  in  the  meantime.    The  basis  of  the  right  of  the  govern- 
ment to  recover  against  the  surety  depends  upon  its  ability  to  show 
that  it  is  entitled  to  recover  the  amount  alleged  to  be  due  against  the 
principal.     The  government  has,  in  this  instance,  sought  to  collect 
the  amount  of  taxes  alleged  to  be  due  in  a  court  of  law,  and  in  order 
to  do  so  has  instituted  proceedings  for  that  purpose.     Under  these 
circumstances  it  would  be  unprecedented  to  hold  that,  notwitiistand- 
ing  certain  rights  were  conferred  upon  the  distiller  by  the  provisions 
of  the  statute,  yet  the  surety,  when  sued  on  his  joint  obligation  with 
the  distiller,  should  not  be  entitled  to  assert  this  right  as  a  defense 
to  the  action  instituted  against  him.    In  the  case  of  the  United  States 
V.  Bank  of  America  (C.  C.)  15  Fed.  730,  among  other  things,  it  is  said  : 

"When  the  government  elects  to  resort  to  the  aid  of  the  court.  It  must  abide 
by  the  legality  of  the  tax."  Clinkenbeard  v.  United  States,  21  Wall.  65,  22 
li.  Ed.  477 ;  United  States  v.  Myers,  3  Hughes,  239,  Fed.  Cas.  No.  15,846. 
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While  under  the  revenue  laws  taxes  are  due  the  government  by  the 
distiller  on  distilled  spirits  as  soon  as  the  same  are  produced,  and  there 
is  ample  machinery  for  collecting  the  same  by  warrant  of  distraint  with- 
out the  government  being  required  to  secure  a  judgment  against  the 
distiller,  yet  this  provision  of  the  law  only  applies  to  the  distiller  in 
cases  where  the  spirits  have  not  been  placed  in  a  bonded  warehouse 
as  hereinbefore  stated;  but  before  the  government  can  collect  any 
taxes  from  the  surety  that  might  be  due  by  the  distiller  it  must  first 
obtain  a  judgment  against  the  distiller  as  well  as  the  surety,  and  when 
an  action  is  instituted  for  that  purpose  it  necessarily  raises  an  issue 
as  to  whether  the  distiller  is  due  the  government  anything,  and  this 
issue  must  be  determined  in  favor  of  the  government  before  a  judg- 
ment can  be  obtained  against  either.  Therefore  the  surety  from  the 
very  nature  of  the  suit  would  be  entitled  to  show  by  way  of  defense 
anything  which  would  relieve  him  from  a  compliance  with  the  obli- 
gation which  he  had  assumed,  and  it  is  expressly  provided  by  the 
statute  that  under  certain  conditions,  which  if  shown  to  exist  (or  ad- 
mitted, as  in  this  instance)  to  wit,  that  the  spirits  were  destroyed  by 
accidental  fire  or  other  casualty,  without  fraud,  collusion,  or  negli- 
gence on  the  part  of  the  distiller,  no  taxes  shall  be  collected  on  such 
spirits,  it  would  undoubtedly  be  competent  for  the  surety  to  plead 
such  matters  as  a  bar  to  the  right  of  recovery. 

For  the  reasons  herein  stated,  we  are  of  the  opinion  that  the  learned 
judge  below  erred  in  sustaining  the  demurrer  filed  by  the  defendant  in 
error.  The  judgment  of  the  circuit  court  is  therefore  reversed,  and 
the  case  will  be  remanded,  with  instructions  to  proceed  with  the  same 
in  accordance  with  the  views  herein  expressed. 

Reversed. 


(157  Fed.  199.) 

KIMBER  V.  YOUNG. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    November  6,  1907.) 

No.  2,520. 

1.  Fbaud— Action  fob  Deceitn-Gbounds. 

An  action  for  fraud  and  deceit  must  be  predicated  on  existing  facts 
and  not  of  matters  possible  to  arise,  and  the  plaintiff's  pleading  must 
allege  that  the  representations  were  false  and  that  plaintiff  was  misled 
thereby  to  his  injury. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  23,  Fraud,  §§  37, 
40,  41.] 

2.  Same— False  Repbesentations— Natube. 

Allegations  in  the  complaint  in  an  action  for  fraud  and  deceit  that 
plaintiff  was  induced  to  buy  certain  bcmds  of  a  corporation  by  false  rep- 
resentations are  not  supported  by  a  letter,  written  by  defendant  to  plain- 
tiff, in  which  he  gave  her  the  numbers  of  the  bonds  to  be  sold,  stated  that 
the  bond  issue  was  arranged  so  that  one-tenth  would  fall  due  each  year 
and  the  maturity  of  each  bond  was  stated  on  its  face,  that  the  bonds  of- 
fered came  in  before  those  owned  by  defendant  and  his  associates,  and 
that,  "indeed,  you  may  be  said  to  hold  the  preferred  place  on  the  list" ; 
the  only  representation  made  which  could  in  any  event  be  actionable  being 
that  as  to  the  preferential  character  of  the  bonds  offered,  which,  con- 
strued in  the  light  of  the  other  statements,  clearly  meant  no  more  than 
that  they  matured  before  those  bearing  higher  numbers  in  the  series,  and 
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which  was  not  shown  to  be  untrue,  there  being  no  allegation  in  respect 
to  any  bonds  o^ned  by  defendant  and  his  associates. 

3.  Same— CoNSTBucTiON  of  Wbitino. 

Where  no  other  means  were  employed  to  induce  a  plaintiff  to  accept  a 
proposition  for  a  sale  of  bonds  than  the  language  contained  In  a  writ- 
ing, plaintiff  cannot  be  heard  to  say  that,  because  of  his  or  her  inaptness 
in  comprehending  on  examination  the  ordinary  import  and  common  ac- 
c^tatlon  of  the  terms  employed,  they  must  be  made  to  mean  more  or 
other  than  what  they  express. 

4.  SAiCB—EiViDEN€B— Relevancy  to  Issues. 

Where  the  complaint  in  an  action  for  fraud  and  deceit  alleged  that  tlie 
representations  made  were  in  writing  and  made  to  plaintiff,  oral  state- 
ments made  by  defendant  to  a  third  person  are  not  admissible  in  support 
of  such  complaint 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  23,  Fraud,  H  44,  45,] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Colorado. 

C.  S.  Thomas  ( W.  H.  Bryant  and  William  P.  Malburn,  on  the  brief), 
for  plaintiff  in  error. 
Daniel  Sayer,  for  defendant  in  error. 

Before  SANBORN  and  VAN  DEVANTER,  Circuit  Judges,  and 
PHILIPS,  District  Judge. 

PHILIPS,  District  Judge.  The  substance  of  the  petition  in  this  case 
appears  in  the  statement  of  facts  made  in  Kimber  v.  Young,  137  Fed. 
745,  70  C.  C.  A.  178,  when  this  case  was  before  this  court  on  writ  of 
error  to  review  the  judgment  of  the  Circuit  Court  in  sustaining  a  de- 
murrer to  the  petition.  After  the  case  was  remanded  to  the  Circuit 
Court,  with  directions  to  overrule  the  demurrer  to  the  first  count  and 
to  permit  the  defendant  to  answer,  he  made  answer  putting  in  issue  the 
material  allegations  of  the  petition  respecting  the  charges  of  fraud  and 
deceit.  On  trial  to  a  jury  at  the  close  of  the  plaintiff's  evidence  the 
court  directed  a  verdict  for  the  defendant.  To  have  this  action  of 
the  court  reviewed  the  plaintiff  brought  the  case  here  on  writ  of  error. 

In  respect  of  the  false  representations  alleged  in  the  first  count  of 
the  petition  to  have  been  made  by  the  defendant,  Judge  Hook,  who 
wrote  the  majority  opinion  of  the  court  in  the  case,  supra,  said : 

"It  is  also  charged  tbat  defendant  represented  that  other  persons  had  agreed 
to  actept  some  of  the  bonds  in  part  payment  of  mining  property  sold  by  them 
to  the  company,  that  the  bonds  offered  to  the  plaintiff  would  come  in  before 
those  held  by  defendant  and  his  associates,  and  that  as  to  sacb  bonds  she 
would  occupy  a  preferred  place  among  the  bondholders.  These  r^resenta- 
tions  were  material,  and  were  well  calculated  to  induce  the  plaintiff  to  accept 
the  bonds.  There  is  no  reference  in  the  complaint  to  any  recitals  of  the  bonds 
themselves  which  would  impugn  her  averment  that,  aside  from  the  misrepre- 
sentations of  defendant,  she  was  wholly  without  knowledge  or  means  of  ac- 
quiring the  same.  In  respect  of  these  representations  a  cause  of  action  is 
stated  in  the  first  count  of  the  complaint,  and  the  demurrer  thereto  should 
have  been  overruled.  But  it  should  be  said  that  if,  upon  the  trial,  it  is  found 
that  the  alleged  representation  of  priority  of  the  plaintiCTs  bonds  was  merely 
that  they  would  be  paid  at  maturity,  and  would  therefore  be  out  of  the  way 
before  those  succeed! na:  instnllments  would  mature — a  priority  in  time  of  pay- 
ment rather  than  of  lien  or  obligation — it  would  be  merely  promissory  in  char- 
acter, and  not  actionable." 
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If  the  facts  developed  on  the  trial  are,  in  legal  effect,  the  same  as 
charged  in  the  petition,  the  ruling  of  this  court  on  the  demurrer  would 
be  the  law  of  the  case  made.  The  portion  of  the  petition  so  construed 
is  as  follows : 

"That  the  said  bonds  offered  to  this  plaintiff  were  due  absolutely  July  1, 
1901,  and  that  the  bonds  offered  to  plaintiff  would  cwne  in  before  those  of  the 
defendant  and  his  associates,  that  plaintiff  would  hold  a  preferred  place  on 
the  list,  that  plaintiff  might  d^[)end  upon  the  coupons  being  promptly  met,  and 
tliat  she  would  be  honorably  dealt  with  in  every  respect.  That  the  said  defend- 
ant further  stated  and  represented  •  •  •  that  he  knew  tlie  bonds  offered 
to  the  plaintiff  to  be  good,"  etc. 

The  petition  counted  on  written  statements  claimed  to  have  been 
made  to  her  by  the  defendant.  The  proof  at  the  trial  rested  upon  a 
letter  written  by  the  defendant,  of  date  June  27,  1899,  the  material 
statement  of  which  pertaining  to  the  question  now  to  be  decided  is  as 
follows : 

*"!  gave  Ben  a  sample  bond  to  send  you,  and  explained  to  him  fully  all  about 
the  security.  The  bond  issue  is  arranged  so  that  one-tenth  of  the  whole  falls 
due  each  year,  and  the  maturity  of  each  bond  is  stated  on  its  face.  This  is 
air  in  the  hands  of  the  trust  company,  and  the  provisions  and  recitals  of  all  the 
bonds  must  be  met,  whether  we  will  or  not  The  numbers  of  the  bonds  given 
Ben  are  No.  114  to  No.  150,  both  inclusive,  and  they  are  all  two-year  bonds, 
due  absolutely  July  1,  1901,  while  we  have  the  option  of  paying  them  before 
that  date,  should  we  be  in  shape  to  do  so.  Whatever  bonds  I  or  my  associates 
(who  put  up  the  money)  hold  come  in  after  yours.  Indeed,  you  may  be  said 
to  hold  the  preferred  place  on  the  list  The  coupons  on  these  (due  1st  Januao' 
and  1st  July),  you  may  depend  upon  It,  will  be  promptly  met,  and  you  will  be 
honorably  dealt  with  in  every  respect" 

It  is  thus  manifested  that  the  proof  is  materially  different  from 
the  version  given  in  the  petition.  The  plaintiff  was  distinctly  advised 
by  this  letter  that  the  bonds  issued  were  arranged  so  that  one-tenth 
of  the  whole  would  fall  due  each  year,  and  that  the  maturing  period 
was  stated  on  their  face.  She  was  further  advised  that  all  this  (the 
bonds  we  presume)  was  in  the  hands  of  the  trust  company,  and  that 
the  conditions  as  expressed  on  the  face  of  the  bonds  would  have  to 
be  met,  nolens  volens.  This  was  coupled  with  the  information  that 
the  bonds  the  plaintiff  would  get  were  numbered  from  114  to  150, 
inclusive,  and  that  they  would  mature  absolutely  July  1,  1901.  Thus 
she  was  advised  that  in  their  numerical  order  there  were  113  bonds  pre- 
ceding hers,  the  time  of  the  maturity  of  which  appeared  on  their  face. 
She  was,  therefore,  further  advised  that  there  was  nothing  on  the 
face  of  the  bonds  indicating  that  they  were  preferential  in  character 
over  the  antecedent  numbers.  Of  the  statement  that  "whatever  bonds 
I  or  my  associates  (who  put  up  the  money)  hold  come  in  after  yours" 
it  is  sufficient  to  say  that  there  is  no  allegation  in  the  petition  that  in 
fact  the  defendant  and  his  associates  held  any  such  bonds;  nor  is  it 
alleged  that  the  statement,  if  it  had  been  in  its  terms  an  affirmation 
of  the  fact,  was  in  fact  false,  followed  with  the  appropriate  ad  damnum 
clause.  Concededly  this  action  is  one  for  fraud  and  deceit.  As  such  it 
must  be  predicated  upon  existing  facts,  and  not  of  matters  possibly 
to  arise.  The  representation  made  must  be  alleged  to  have  been 
false,  and  that  the  party  to  whom  it  was  made  was  misled  thereby,  to 
her  injury.    "Relief  can  no  more  be  administered  upon  facts  proved 
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but  not  alleged  than  upon  facts  alleged  but  not  proved."  Phelps  v. 
Elliott  (C.  C.)  35  Fed.  461;  Newham  v.  Kenton,  79  Mo.  382-385; 
Harrison  v.  Nixon,  9  Pet.  503,  9  L.  Ed.  201 ;  Boone  v.  Chiles,  10  Pet. 
209,  9  L.  Ed.  388 ;  Reed  v.  Bott,  100  Mo.  66,  12  S.  W.  347,  14  S.  W. 
1089;  Hoester  v.  Sammelmann,  101  Mo.  619,  14  S.  W.  728;  Cella  v. 
Brown,  144  Fed.  754,  75  C.  C.  A.  608. 

The  plaintiff's  ground  of  relief  is,  therefore,  reduced  to  the  state- 
ment contained  in  the  letter  that  "indeed,  you  may  be  said  to  hold 
the  preferred  place  on  the  list."  Taken  in  its  connection,  can  this  be 
held  to  amount  in  law  to  a  positive,  or  even  implied,  assurance  that  the 
bonds  from  114  to  150  were  preferential  in  character?  It  is  apparent 
from  her  testimony  that  the  plaintiff  is  a  woman  of  unusual  intelli- 
gence, keenly  appreciative  of  the  import  of  business  terms,  and  that  she 
was  especially  alive  in  giving  her  testimony  to  keep  prominent  the  es- 
sential qualities  of  a  cause  based  on  fraudulent  representations  and  de- 
ceit. Clearly  enough  the  statement  last  above  quoted,  taken  in  its  ccm- 
nection,  amounted  to  nothing  more  than  the  expression  of  a  mere  opin- 
ion, drawn  from  the  data  furnished  the  plaintiff  in  the  letter,  that  it 
might  be  said  she  would  hold  the  preferential  place  on  the  list.  She 
was  plainly  enough  advised,  by  the  terms  of  the  bonds,  that  they  were 
a  part  of  a  series  maturing  at  given  dates,  all  of  which  would  have  to 
be  paid  according  to  the  "letter  of  the  bond."  Inasmuch  as  they  were 
expected  to  be  paid  as  they  matured,  she  would  hold  the  preferential 
place  as  to  after-maturing  bonds,  for  her  bonds  would  be  paid  before 
succeeding  installments  would  become  due. 

No  one  can  be  heard  to  say  that,  because  of  his  or  her  inaptness  in 
comprehending  on  examination  the  ordinary  import  and  common  ac- 
ceptation of  the  terms  employed  in  a  written  proposal,  they  must  be 
made  to  mean  more  or  other  than  what  they  express.  This  must 
be  so  held  where  no  other  means  were  employed  to  induce  the  accept- 
ance of  the  proposition  than  the  language  contained  in  the  writing. 
The  petition  does  not  even  aver  that  the  plaintiff's  bonds  were  not 
preferential  as  to  other  bonds,  whereby  damage  resulted  to  her.  The 
averment  in  this  respect  is  simply  that  when  the  bonds  matured  and 
were  presented  payment  was  refused,  whereupon  she  instituted  an 
action  in  the  proper  court  for  the  collection  of  the  same  against  the 
company,  which  resisted  payment  through  the  defendant  acting  in  its 
behalf ;  that  the  bonds  had  not  only  been  dishonored  by  the  company, 
but  they  were  in  fact  at  maturity  of  no  value ;  and  that  she  was  unable 
to  collect  the  same  or  any  part  thereof.  The  proof  at  the  trial  showed 
that  when  the  bonds  matured  she  did  bring  action  and  obtained  judg- 
ment, but  had  been  unable  to  collect  the  same  because  of  the  insolvency 
of  the  company.  Resort  to  an  action  against  the  defendant,  predicated 
upon  fraud  and  deceit,  would  seem  to  be  an  afterthought.  Unless  her 
failure  to  collect  resulted  from  the  fact  that  the  defendant  represented  in 
the  letter  that  she  "may  be  said  to  hold  the  preferred  place  on  the  list," 
this  statement  is  quite  immaterial.  As  already  suggested,  our  conclu- 
sion is  that  the  reasonable  and  natural  construction  to  be  placed  upon 
the  letter  is  that  the  representation  as  to  priority  of  the  plaintiff's  bonds 
amounted  to  nothing  more  than  that  they  would  be  paid  promptly  at 
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maturity  and  be  out  of  the  way  before  succeeding  installments  became 
due. 

Error  is  assigned  of  the  action  of  the  court  in  excluding  the  state- 
ment, made  in  the  deposition  of  Ben  Kimber,  to  the  effect  that  in  his 
conversation  with  the  defendant,  who  sought  his  assistance  in  induc- 
ing his  mother,  the  plaintiff,  to  accept  the  bonds,  he  stated,  in  effect, 
that  the  bonds  were  perfectly  good,  and  in  all  probability  they  would 
be  taken  up  within  three  or  four  months.  In  the  first  place,  the  peti- 
tion throughout  alleges  that  the  representations  made  to  her  by  the 
defendant  were  in  writing,  and  as  above  stated  these  representations 
were  predicated  of  said  letter  written  to  her  by  the  defendant.  This 
did  not  admit  of  oral  statements  which  the  defendant  may  have  made 
to  a  third  party.  Both  he  and  his  mother  disclaimed  in  their  deposi- 
tions that  he  was  acting  as  agent  for  her  in  the  transaction.  Further- 
more, their  testimony  does  not  claim  that  said  alleged  statement  was 
communicated  to  her  before  she  accepted  the  bonds.  And,  even  if  the 
statement  had  been  communicated  to  her,  it  would  not  constitute  a 
proper  predicate  for  the  action  of  fraud  and  deceit  under  the  first  count 
of  the  petition.  If  it  amounted  to  anything,  it  would  only  be  of  the 
character  of  a  warranty,  on  which  the  second  count  of  the  petition  was 
based,  which  was  held  by  this  court,  when  the  case  was  here  on  demur- 
rer, to  be  an  insufficient  ground  of  action. 

It  results  that  the  judgment  of  the  Circuit  Court  must  be  affirmed. 


as?  Fed.  206.) 

WEBB  V.  AMERICAN  ASPHALTUM  MINING  CO. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    November  16,  1907.) 

No.  2,651. 

1.  Mines   and   Minerals— Mining   Claims— Public   Lands— Asiphaltum   in 

Veins  Locatable  by  Lode  Claims,  but  not  by  Placeb  Claims. 

Asphaltum  In  lodes  or  veins  In  rock  in  place  may  be  entered  and  pat- 
ented by  means  of  lode  mining  claipus  under  section  2320,  Rev.  St.  [U.  S. 
Comp.  St.  1901,  p.  1424],  and  it  may  not  be  secured  by  means  of  placer 
claims  under  section  2329,  nor  under  Act  Feb.  11,  1897,  a  216,  29  Stat. 
526  [U.  S.  Comp.  St  1901,  p.  1434],  regarding  the  entry  of  lands  contain- 
ing petroleum  or  other  mineral  oils. 

2.  Same— Lode  and  Places  Claims— Distinguishing  Test,  Form  or  Char- 

acter OF  DEPoarrs— Whether  in  Ix)des  or  Not. 

The  distinguishing  test  which  determines  whether  or  not  a  valuable 
mineral  deposit  may  be  secured  by  a  lode  claim  or  by  a  placer  claim  is 
the  form  and  character  of  the  deposit.  If  it  is  in  a  vein  or  lode  in  rock 
In  place.  It  may  be  secured  by  a  lode  claim,  and  it  may  not  be  by  a  placer 
claim.  If  it  Is  not  in  a  vein  or  lode  in  rock  in  place,  It  may  be  secured 
by  a  placer  claim,  and  may  not  be  by  a  lode  claim. 

3.  Same— Construction— "Other  Valuable  Deposits**  in  Section  2320,  Re- 

vised Statutes,  Includes  Nonmetalliferous  Deposits. 

The  words  "other  valuable  deposits'*  in  the  clause  "mining  claims  upon 
veins  or  lodes  of  quartz,  or  other  rock  in  place  beaft^g  gold,  silver,  cinna- 
bar, lead,  tin,  copper,  or  other  valuable  deposits**  in  section  2320,  Rev.  St. 
[U.  S.  Comp.  St.  1901,  p.  1421],  includes  nonmetalliferous,  as  well  as 
metalliferous,  deposits. 
(Syllabus  by  the  Court) 
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In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District  of 
Colorado. 

J.  M.  Woy  (A.  L.  Abrahams,  on  the  brief),  for  plaintiff  in  error. 
J.  E.  Robinson  (Edward  D.  Upham,  on  the  brief),  for  defendant 
in  error. 

Before  SANBORN  and  VAN  DEVANTER,  Circuit  Judges,  and 
PHILIPS,  District  Judge. 

SANBORN,  Circuit  Judge.  This  action  involves  the  title  and  the 
right  of  possession  of  a  lode  or  vein  of  asphaltum  of  the  kind  common- 
ly called  "gilsonite,"  upon  which  the  grantors  of  the  plaintiff,  Webb, 
located  a  placer  claim,  and  the  grantor  of  the  defendant,  the  Ainerican 
Asphaltum  Mining  Company,  subsequently  located  two  lode  mining 
claims.  The  defendant  applied  for  a  patent,  the  plaintiff  filed  an  adverse 
claim,  and  brought  this  action  to  determine  the  title.  The  case  was  tried 
by  the  court  upcm  an  agreed  statement  of  facts  and  some  extraneous 
testimony,  and  the  court  found  for  the  defendant.  The  latter's  objection 
to  the  consideration  of  the  question  whether  or  not  this  finding  is  sus- 
tained by  the  evidence  would  be  well  founded,  were  it  not  for  the 
fact  that  the  agreed  statement  discloses  all  the  material  facts,  and  the 
evidence  which  was  taken  was  immaterial.  Hence  the  issue  of  law 
arises  in  this  court  whether  or  not  the  agreed  facts  sustained  the  judg- 
ment, and  that  issue  is  dependent  upon  the  true  answer  to  the  single 
question :  May  the  right  to  the  possession  and  to  the  title  to  a  vein  or 
lode  of  asphaltum  in  rock  in  place  be  secured  by  the  location  of  a 
placer  claim  upon  the  land  in  which  it  is  found  ? 

A  vein  or  lode  is  mineral-bearing  rock  or  other  earthy  matter  in 
place  in  a  fissure  in  rock,  so  that  its  boundaries  are  sharply  defined 
by  rocky  walls  in  place.  A  lode  location  is  the  location  of  such  a 
lode  or  vein  in  the  manner  prescribed  by  the  acts  of  Congress.  A 
placer  location  is  the  location  in  accordance  with  those  acts  of  a  tract 
of  land  for  the  mineral  bearing  or  other  valuable  deposits  upon  or  wath- 
in  it  that  are  not  found  in  lodes  or  veins  in  rock  in  place.  It  is  a 
claim  of  a  tract  of  land  for  the  sake  of  loose  deposits  on  or  near  its 
surface.  Clipper  Mining  Company  v.  Eli  Mining  &  Land  Company, 
194  U.  S.  220,  228,  24  Sup.  Ct.  632,  48  L.  Ed.  944.  The  plaintiff  in 
this  case  has  made  no  claim  of  right  or  title  under  section  2333  of  the 
Revised  Statutes  [U.  S.  Comp.  St.  1901,  p.  1433],  and  the  statements 
and  discussion  herein  have  no  relevancy  to  such  a  claim  or  to  the  prop- 
er construction  of  that  section.  By  section  2319  of  the  Revised  Stat- 
utes all  valuable  mineral  deposits  in  lands  belonging  to  the  United 
States  are  declared  to  be  free  and  open  to  exploration  and  purchase. 
By  the  second  section  of  the  act  of  July  26,  1866  (14  Stat.  c.  262), 
the  location  and  acquisition  by  means  of  a  lode  mining  claim  of  any 
"vein  or  lode  of  quartz,  or  other  rock  in  place  bearing  gold,  silver, 
cinnabar,  or  copper"  were  authorized.  By  Act  July  9,  1870,  c.  235,  16 
Stat.  217,  Rev.  St.  §  2329,  the  act  of  1866  was  amended  by  adding  sec- 
tion 12,  which  provided  "that  claims,  usually  called  'placers'  including 
all  forms  of  deposit,  excepting  veins  of  quartz  or  other  rock  in  place" 
might  be  entered  and  patented.    By  the  act  of  May  10,  1872,  section 
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2  of  the  act  of  1866  was  repealed  and  authority  was  granted  to  quali- 
fied citizens  to  locate  and  acquire  by  means  of  lode  mining  claims 
"veins  or  lodes  of  quartz  or  other  rock  in  place  bearing  gold,  silver, 
cinnabar,  lead,  tin,  copper  or  other  valuable  deposits."  Act  May  10, 
1872,  c.  152,  §§  2,  9,  17  Stat.  91,  94,  Rev.  St.  §  2320. 

The  asphaltum  here  in  controversy  is  a  solid  valuable  mineral  de- 
posit commonly  called  "gilsonite,"  which  is  found  in  a  vein  or  lode 
in  rock  in  place.  But  counsel  for  the  plaintiff  insist  that  it  is  not  sub- 
ject to  location  as  a  lode  because  it  is  not  a  metalliferous  deposit. 
*They  say  that  while  it  falls  within  the  literal  meaning  of  the  words 
"other  valuable  deposits"  in  section  2320,  those  words  should  be  in- 
terpreted by  the  rules  noscitur  a  sociis  and  ejusdem  generis,  and 
that,  as  all  the  deposits  specified  in  that  section  bear  metal,  the  inten- 
tion of  Congress  must  be  presumed  to  have  been  to  restrict  the  mean- 
ing of  that  term  to  deposits  of  the  same  kind.  The  rules  that,  where 
general  words  follow  specific  words,  the  former  are  presumed  to  treat 
of  things  of  the  same  character  as  the  latter,  and  that  words  and 
terms  should  receive  the  interpretation  which  the  same  or  similar 
terms  must  have  in  the  same  or  like  relations,  are  persuasive,  and 
the  argument  founded  upon  them  might  have  proved  convincing  if 
other  considerations  could  have  been  ignored.  But  the  term  "other 
valuable  deposits"  occurs  in  a  general  statute  enacted  to  provide  a  com- 
prehensive and  complete  system  for  the  disposition  of  the  mineral  de- 
posits in  the  lands  of  the  United  States.  Separate  sections  or  clauses 
of  this  general  legislation  may  not  be  lawfully  segregated  from  the 
body  of  the  statutes  upon  this  subject  and  interpreted  without  reference 
to  the  purpose  and  general  effect  of  the  other  laws  relating  thereto, 
but  all  the  parts  of  this  legislation  must  be  considered  and  construed 
together,  to  the  end  that,  if  possible,  it  may  become  and  be  a  uniform 
and  practical  system  of  regulation  and  of  action. 

Section  2318  provides  that  all  "lands  valuable  for  minerals"  shall 
be  reserved  from  sale,  except  as  otherwise  expressly  directed.    Section 

2319  declares  that  "all  mineral  deposits  in  lands"  belonging  to  the 
United  States  shall  be  open  to  exploration  and  purchase.     Section 

2320  specifies  the  method  by  which  "veins  or  lodes  of  quartz  or  other 
rock  in  place  bearing  gold,  silver,  cinnabar,  lead,  tin,  copper  or  other 
valuable  deposits"  may  be  secured,  and  section  2329  provides  that 
"claims  for  placers  including  all  forms  of  deposit,  excepting  veins 
of  quartz  or  other  rock  in  place  may  be  entered  and  patented."  The 
"mineral  deposits"  treated  in  this  legislation  include  nonmetalliferous 
deposits,  alum,  asphaltum,  borax,  g^ano,  diamonds,  gypsum,  resin, 
marble,  mica,  slate,  amber,  petroleum,  limestone,  and  building  stone, 
as  well  as  deposits  bearing  gold,  silver,  and  other  metals,  and  the  term 
"lands  valuable  for  minerals"  in  the  law  means  all  lands  chiefly  valu- 
able for  any  of  these  mineral  deposits  rather  than  for  agricultural 
purposes.  Northern  Pacific  Ry.  Co.  v.  Soderberg,  188  U.  S.  526, 
534-537,  23  Sup.  Ct.  365,  47  L.  Ed.  575;  Pacific  Coast  Marble  Co. 
V.  Northern  Pacific  R.  R.  Co.,  25  Land  Dec.  Dep.  Int.  233,  240.  Thus 
it  clearly  appears  that  the  plan  of  this  legislation  was  to  provide  two 
general  methods  of  purchasing  mineral  deposits  from  the  United  States 
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—one  by  lode  mining  claims  where  the  valuable  deposits  sought  were 
in  lodes  or  veins  in  rock  in  place,  and  the  other  by  placer  mining 
claims  where  the  deposits  were  not  in  veins  or  lodes  in  rock  in  place, 
but  were  loose,  scattered,  or  disseminated  upon  or  under  the  surface 
of  the  land.  The  test  which  Congress  provided  by  this  legislation 
to  be  applied  to  determine  how  these  deposits  should  be  secured  was 
the  form  and  character  of  the  deposits.  If  they  are  in  veins  or  lodes 
in  rock  in  place,  they  may  be  located  and  purchased  under  this  legis- 
lation by  means  of  lode  mining  claims ;  if  they  are  not  in  fissures  in 
rock  in  place  but  are  loose  or  scattered  on  or  through  the  land  they 
may  be  located  and  bought  by  the  use  of  placer  mining  claims.  Rey- 
nolds V.  Iron  Silver  Mining  Co.,  116  U.  S.  687,  695,  6  Sup.  Ct  601, 
29  L.  Ed.  774 ;  Clipper  Mining  Co.  v.  Eli  Mining  &  Land  Co.,  194 
U.  S.  220,  228,  24  Sup.  Ct.  632,  48  L.  Ed.  944. 

The  maxims,  noscitur  a  sociis  and  ejusdem  generis,  are  but  aids 
to  discover  the  true  intention  of  the  legislative  body,  not  arbitrary 
rules  to  be  used  to  thwart  its  purpose,  and  they  may  not  be  per- 
mitted to  prevail  where  the  words  of  the  statute  and  the  entire  act 
in  which  they  appear,  or  the  entire  body  of  legislation  which  con- 
stitutes the  legislative  scheme  upon  the  subject,  clearly  show  that 
the  applicatic«i  of  these  rules  would  have  the  latter  effect.  The 
words  "other  valuable  deposits,"  in  section  2320,  taken  in  their  com- 
mon signification,  include  gilsonite  and  the  other  solid  forms  of  as- 
phaltum,  for  these  are  valuable  mineral  deposits;  the  body  of  legisla- 
tion, of  which  section  2320  and  this  term  are  a  part,  treats  of  non- 
metalliferous  as  well  as  metalliferous  deposits,  and  gilsonite  or  hard 
asphaltum  in  a  vein  or  lode  in  rock  in  place  is  one  of  the  valuable 
deposits  upon  which  a  lode  mining  claim  may  be  lawfully  located 
under  this  section. 

In  1897,  however.  Congress  enacted  "that  any  person  authorized 
to  enter  lands  under  the  mining  laws  of  the  United  States  may  en- 
ter and  obtain  patent  to  lands  containing  petroleum  or  other  min- 
eral oils,  and  chiefly  valuable  therefor,  under  the  provisions  of  the 
laws  relating  to  placer  mineral  claims"  (Act  Feb.  11,  1897,  c.  216, 
29  Stat.  526  [U.  S.  Comp.  St.  1901,  p.  1434]);  and  counsel  for 
the  plaintiff  contend  that  gilsonite  and  the  other  forms  of  asphaltum 
are  mineral  oils  and  may  be  purchased  from  the  government  under 
this  statute  by  locating  placer  claims  upon  the  land  in  which  they  are 
found.  Asphaltum  varies  in  its  consistency  from  a  liquid  or  semi- 
liquid  to  a  hard  or  solid  condition.  The  deposit  here  under  considera- 
tion is  gilsonite,  and  it  is  neither  a  liquid  nor  a  semiliquid,  but  a  hard 
solid  substance.  Conceding  that  this  and  other  solid  forms  of  as- 
phaltum may  fall  within  the  scientific  and  the  true  .significance  of  the 
term  mineral  oils  used  in  this  act  of  1897,  they  would  not  in  our 
opinion  fall  within  the  meaning  which  that  term  would  convey  to  the 
mind  of  a  citizen  of  ordinary  intelligence.  To  such  a  man  the  words 
convey  a  description  of  a  fluid,  and  not  of  a  solid  substance.  The 
act  of  1897  was  not  enacted  for  scientists  or  for  those  specially  learned 
in  the  composition  and  analysis  of  geological  formations  alone  or 
chiefly,  but  for  citizens  of  common  intelligence  and  learning  who  might 
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desire  to  buy  valuable  deposits  upon  the  lands  of  the  United  States 
and  to  them  the  significance  of  these  words  "other  mineral  oils"  in 
this  law,  following,  as  they  do,  the  word  "petroleum,"  which  de- 
scribes a  liquid,  is  liquid  or  semiliquid  mineral  oils,  and  it  does  not 
include  gilsonite  or  the  hard  forms  of  asphaltum.  The  sense  in  which 
the  reader  of  ordinary  knowledge  and  intelligence  would  take  these 
words,  the  obvious  common  meaning  of  them,  should  be  preferred 
to  the  recondite  signification  which  would  include  the  solid  forms  of 
asphaltum,  and  for  this  reason  the  act  of  1897  did  not  authorize  the 
entry  of  lands  which  contain  these  deposits  by  means  of  placer  claims. 

Again,  a  deposit  of  asphaltum  in  a  lode  or  vein  in  rock  in  place 
was  locatable,  as  we  have  seen,  by  means  of  a  lode  mining  claim, 
and  it  was  not  subject  to  location  by  a  placer  claim  under  the  acts 
of  1866  and  1872,  when  the  act  of  February  11,  1897,  was  passed. 
Prior  to  August  27,  1896,  the  officers  of  the  land  department  had  held 
that  lands  valuable  for  petroleum  might  be  entered  and  patented  by 
means  of  placer  claims  (In  re  Rogers,  4  Land  Dec.  Dep.  Int.  284 ;  In 
re  Piru  Oil  Company,  16  Land  Dec.  117 ;  Gird  v.  California  Oil  Com- 
pany [C.  C]  60  Fed.  531),  but  on  that  day  the  Secretary  of  the  In- 
terior decided  that  they  could  not  be  thus  located.  Union  Oil  Com- 
pany, 23  Land  Dec.  Dep.  Int.  222.  The  nature  of  the  act  of  1897  and 
the  fact  that  it  was  passed  at  the  next  session  of  Congress  after  this 
decision  strongly  indicate  that  it  was  not  the  intention  of  that  body  to 
change  thereby  the  prescribed  method  for  the  entry  of  veins  of  as- 
phaltum in  rock  in  place,  but  that  its  only  purpose  and  the  only  effect 
of  the  act  were  to  restore  the  rule  and  practice  regarding  petroleum 
and  other  mineral  oils  which  were  not  found  in  veins  or  lodes  which 
had  prevailed  before  the  decision  in  the  Union  Oil  Company  Case, 
so  as  to  authorize  the  entry  of  lands  which  contain  them  by  placer 
claims. 

Our  conclusion  is  that  gilsonite  and  the  harder  forms  of  asphaltum 
in  veins  or  lodes  in  rock  in  place  may  be  entered  and  patented  by 
means  of  the  location  of  lode  mining  claims  thereon,  and  that  they 
may  not  be  secured  by  means  of  placer  claims  upon  the  land  in  which 
they  are  found. 

This  was  the  judgment  of  the  court  below ;  and  it  is  affirmed. 
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(157  Fed.  208.) 

MERCHANTS'  &  MANUFACTURERS*  NAT.  BANK  OF  COLUMBUS, 
OHIO,  V.  GALBRAITH. 

(Circuit  0)urt  of  Appeals,  Sixth  Circuit    November  27,  190T.) 

No.  1,(J61. 

Bankbuptct— Provable  Claims— Accommodation  Note. 

A  bankrupt  who  conducted  a  private  bank  gave  permission  to  the  presi- 
dent of  a  national  bank  who  had  no  account  with  the  bankrupt  to  draw 
checks  on  his  bank  to  the  amount  of  $25,000.  These  checks,  by  an  ar- 
rangement between  the  two  banks,  were  cleared  through  the  clearing 
house  by  the  ^aticmal  bank,  which  charged  them  to  the  bankrupt  and 
credited  them  to  the  account  of  its  president  Later  the  bankrupt  gave 
his  note  for  the  amount  and  the  president  of  the  national  bank  gave  to 
the  bankrupt  a  corresponding  note.  Held,  on  the  evidence,  that  the  trans- 
action was  one  for  the  accommodation  of  the  president  of  the  national 
bank  Individually,  and  not  of  his  bank,  and  the  latter  was  therefore  en- 
titled to  prove  its  note  against  the  bankrupt  estate. 

Appeal  from  the  Circuit  (^urt  of  the  United  States  for  the  Southern 
District  of  Ohio. 

N.  W.  McCoy,  for  appellant 

Before  LURTON  and  SEVERENS,  Circuit  Judges. 

LURTON,  Circuit  Judge.  This  is  an  appeal  from  a  judgment  dis- 
allowing a  claim  against  the  bankrupt.  The  claim  presented  by  the 
appellant  was  based  upon  a  contract  in  these  words : 

"Columbus,  Ohio,  January  20,  1902. 

"On  demand  after  date,  for  value  received,  we  Jointly  and  severally  promise 
to  pay  the  Merchants*  &  AFanufacturers'  National  Bank,  of  Columbus,  or  or- 
der, twenty-five  thousand  dollars,  at  its  banking  house  in  Columbus,  On  witb 
interest  after  date  at  the  rate  of  G  per  cent  per  annum  until  paid. 

••Milton  W.  Strait 
"Credits  • 

"Int  pd.  to  April  80,  1902. 

"Int  pd.  to  Oct  31,  1902. 

"Int  pd.  to  Apl.  30,  1903. 

"Int.  pd.  to  Oct  31,  1903. 

"Int  pd.  to  Apl.  30,  1904. 

"Int  pd.  to  Oct  31,  1904." 

The  defense  against  it  was  that  it  was  accommodation  paper  made 
for  the  accommodation  of  the  Merchants'  &  Manufacturers'  National 
Bank,  the  creditor,  now  the  appellant.  Both  the  referee  and  district 
judge  disallowed  the  claim  as  based  upon  no  consideration,  although 
the  evidence  in  behalf  of  the  bank  was  materially  strengthened  after 
the  referee's  ruling.  The  bankrupt,  Milton  W.  Strait,  carried  on  a 
small  banking  business  at  Columbus,  Ohio,  imder  the  name  of  the 
''Franklin  County  Bank."  This  bank  was  not  a  member  of  the  Clear- 
ing House  Association  of  Columbus.  The  appealing  creditor  was  a 
national  bank  doing  business  in  the  same  city  and  was  a  member  of 
the  Clearing  House  Association.  The  latter  bank  by  agreement  un- 
dertook to  "clear"  checks  drawn  against  Strait's  bank,  and  had  done 
so  for  a  considerable  time  prior  to  the  events  now  to  be  detailed.  Dur- 
mg  tlie  year  1903,  William  D.  Park  was  the  president  of  the  national 
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bank  and  was  regarded  as  a  man  of  some  means.  Park  and  Strait 
were  intimates.  Strait  was  likewise  a  man  of  financial  standing.  Be- 
tween September  8,  1900,  and  January  26,  1901,  Park  drew  his  three 
individual  checks  against  the  Franklin  County  Bank,  aggregating 
$25,000.    These  checks  with  their  indorsements  were  as  follows : 

Ex.  A-1.  Columbas,  Ohio,  S^.  8,  1900. 

No Ex.  B.  Ex.  A-1.    O.  K.  G. 

)2  c  Internal  Revenue ) 
Documentary  Stamp. ) 

Franklin  County  Bank. 
Pay  to  M.  W.  Strait,  or  order. 

Five  thousand Dollars 

$5,000.00.  W.  D.  Park.   • 

Counter  Check. 

Ex.  A-2.  Columbus,  Ohio,  1-15-1900. 

No Ex.  C.  Ex.  A-2.  O.  K.  G. 

(2c  Internal  Revenue  ) 
(  Documentary  Stamp.   ) 

Franklin  County  Bank. 
Pay  to  W.  D.  Park,  or  order, 

Ten  thousand Dollars. 

$10,000.00.  W.  D.  Park. 

Counter  Check. 

Indorsed : 

Pay  to  the  order  of  any  Bank  or  Banker,  Merchants*  and  Mfrs.*  National 
Bank,  Columbus,  Ohio. 

Howard  O.  Park,  Cashier. 

Ex.  A-3.  Columbus,  Ohio,  Jany.,  26,  1901. 

No.  ....  Ex.  D.  Ex.  A-3.  O.  K.  G. 

)2  c  Internal  Revenue ) 
Documentary  Stamp.  ) 

Franklin  County  Bank. 

Pay  to  H.  C.  Park,  Cas or  bearer, 

Ten  thousand \  Dollars. 

$10,000.00.  W.  D.  Park. 

Counter  Check. 

Indorsed : 

Pay  to  the  order  of  any  Bank  or  Banker,  Merchants'  and  Mfrs.'  National 
Bank,  Columbus,  Ohio.    Howard  C  Park,  Cashier. 

These  checks  were  "cleared"  by  the  Merchants'  &  Manufacturers' 
Bank,  and  the  Franklin  Bank  became  thereby  debtor  to  the  Merchants' 
&  Manufacturers'  Bank.  Park  had  no  account  with  the  Franklin 
Bank,  but  drew  the  checks  with  the  express  consent  of  Strait.  Strait's 
own  story  about  the  first  of  these  checks  was  that : 

"Mr.  Park  telephoned  me  for  permission  to  clear  a  check  of  $5,000  on  ns  for 
a  few  days  and  I  told  him  he  could." 

The  same  telephonic  request  was  made  for  permission  "to  clear" 
the  two  subsequent  checks  for  $10,000  each.  The  plain  import  of 
the  authority  given  to  Park  was  that  he  might  individually  draw  these 
several  checks  and  that  they  would  be  paid  in  the  usual  course  of  clear- 
ing house  business,  however  used  by  him.  Were  these  checks  drawn 
for  the  accommodation  of  Park  individually  or  of  the  Merchants'  & 
84  C.C.A.-42 
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Manufacturers'  Bank?  The  court  below  reached  the  conclusion  that 
they  were  in  fact  "a  bank  transaction  for  the  purpose  of  creating  a 
fictitious  asset  intended  to  deceive  the  bank  examiner,  and  that  the 
note  was  substituted  for  the  chedcs  merely  for  the  purpose  of  present- 
ing it  in  better  form  than  an  overdraft."  That  the  checks  were  used 
for  the  personal  account  of  the  drawer,  William  D.  Park,  is  indisputa- 
bly true.  He  testified  that  they  were  credited  to  one  or  the  other  of 
several  deposit  accounts  with  tiie  Merchants'  &  Manufacturers'  Bank 
standing  in  his  name,  either  personally  or  as  a  fiduciary,  and  that  he 
personally  received  the  entire  benefit.  Strait  does  not  deny  this.  He 
could  not.  He  could  know  nothing  about  the  actual  use  made  of  them 
by  Park.  That  Park  did  not  remember  to  which  of  his  accounts  they 
were  credited  is  not  strange.  He  testified  some  six  years  after  the 
transaction.  The  books  of  the  bank  do  not  distinguish  between  de- 
posits of  money  and  checks.  The  deposit  slips  which  would  show  this 
could  not  be  found  by  the  receiver.  The  books  of  the  Merchants'  & 
Manufacturers'  Bank  do,  however,  show  that  these  checks  were  regu- 
larly charged  up  to  the  account  of  the  Franklin  Bank. 

It  is  further  shown  that  these  checks  as  they  were  severally  "cleared"' 
were  returned  to  the  Franklin  Bank  along  with  other  checks  likewise 
cleared  in  ordinary  course  of  business.  The  checks,  when  returned, 
were  accompanied  by  the  usual  clearing  house  slips  containing  a  list 
of  checks  cleared  that  day  by  the  Merchants'  &  Manufacturers'  Bank 
for  the  Franklin  Bank.  The  checks  and  these  slips  were  duly  received 
by  Strait,  and  both  have  been  produced  in  evidence  by  him.  The  memo- 
randum slips  included  these  checks,  and  undoubtedly  informed  Strait 
that  the  checks  had  been  paid  or  "cleared"  by  the  Merchants'  &  Manu- 
facturers' Bank  in  the  usual  course  of  clearing  house  business.  The  re- 
sult of  the  transactions  was  to  leave  the  Franklin  Bank  debtor  to  the 
Merchants'  &  Manufacturers'  Bank  to  the  amount  of  the  checks.  That 
fact  accordingly  appears  on  the  books  of  that  bank,  and  the  account 
stood  overdrawn  until  settled  by  the  execution  of  Strait's  note,  the  one 
here  involved.  Another  consequence  was  that  Park  stood  debtor  to 
the  Franklin  Bank  in  the  sum  of  $25,000.  He  had  no  deposit  account 
in  that  bank,  and  the  checks  themselves  were  the  only  evidence  of  his 
indebtedness.  This  indebtedness  stood  in  that  shape  until  Park  gave 
his  note  for  $25,000  to  the  Franklin  Bank,  attaching  these  three  checks 
to  the  same,  with  the  memorandiun  styling  them  "collateral."  Park's 
note  is  as  follows : 

No.  2,301.  Dne  1-21-02. 

$25,000.00  Cohunbtts,  Ohio,  Jany.  20,  1901. 

On  demand after  date,  for  value  receired  we  jointly  and 

severally  promise  to  pay  Franklin  County  Bank,  or  order,  twenty-five  thou- 
sand   Dollars,  at  the  Merchants'  &  Manufacturers'  NatiiMWl 

Bank,  of  Columbus,  in  Oolumbus,  Ohio,  with  interest  after  date  at  the  rate  of 
G  per  cent,  per  annum  until  paid. 

2  cks  of  10  M  each  W.  D.  Park. 

1  cks  of  5  M  each. 

This  note  and  the  note  of  Strait  are  for  identical  sums  and  bear 
same  date.  Manifestly  these  facts  plainly  indicate  that  these  checks 
were  for  the  personal  accommodation  of  Park  and  confirm  his  posi- 
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tive  evidence  to  that  effect.  The  Merchants'  &  Manufacturers*  Bank 
indisputably  paid  these  checks  and  stand  to  lose  the  whole  sum,  unless 
the  payment  of  the  checks  by  it  constitute  the  consideration  for  the 
note  in  suit.  Obviously  Strait's  note  was  made  to  close  the  overdrawn 
account  of  the  Franklin  Bank,  as  testified  by  Park.  That  his  note 
was  given  for  a  corresponding  sum  to  close  his  indebtedness  to  the 
Franklin  Bank,  as  testified  by  him,  is  corroborated  by  the  appearance 
of  the  transaction  on  its  face.  Against  his  positive  testimony,  and  the 
inference  to  be  drawn  from  the  transaction  as  indicated  by  the  checks 
and  notes,  is  the  very  indefinite  story  of  the  bankrupt,  Strait,  that  he 
made  the  note  in  suit  only  at  the  request  of  Park,  and  that  Park  made 
his  note  of  like  amount  at  the  same  time  as  an  "indemnity"  to  protect 
against  its  payment.  Recurring  to  Strait's  account  of  the  making  of 
his  note,  it  is  to  be  observed  that  he  is  disingenuous  in  his  history  of 
the  matter.  He  seems  to  wish  the  note  to  be  regarded  as  a  thing  hav- 
ing no  relation  to  the  checks  he  had  given  Park  permission  to  draw, 
and  yet  he  does  not  say  so.  He  does  not  profess  to  say  what  either  he 
or  Park  said  about  the  matter.  Though  much  pressed  to  state  the  con- 
versation which  induced  the  making  of  the  note  in  suit,  he  contents 
himself  with  saying  that  **it  was  given  to  put  the  accommodation  in 
different  form."  This  is,  as  we  can  but  read  it,  an  admission  that  the 
note  was  given  to  square  the  overdrawn  account  of  the  Franklin  Bank, 
a  bank  entirely  owned  by  himself.  He  nowhere  denies  that  the  note 
was  given  to  close  the  overdrawn  account  of  the  Franklin  Bank.  That 
the  Merchants'  &  Manufacturers'  Bank  wished  this  overdrawn  ac- 
count to  be  closed  is  undoubtedly  true.  That  is  what  Park,  its  presi- 
dent at  the  time,  says  was  his  motive  in  asking  for  the  note.  In  a  sense 
this  was  an  "accommodation"  to  the  bank,  for  it  put  the  indebtedness 
of  the  Franklin  Bank  in  better  shape  to  .pass  the  inspection  of  the  bank 
examiner.  But  that  the  overdrawn  account  of  the  Franklin  Bank,  the 
private  bank  of  Strait,  was  the  consideration  for  the  note.  Strait  does 
not  deny,  and  the  question  of  consideration  for  the  note  must  turn 
upon  whether  Park  was  individually  given  credit  by  the  Merchants' 
&  Manufacturers'  Bank  by  a  deposit  of  the  checks  to  some  one  of 
his  accounts.  That  Strait  should  wish  Park  to  pay  the  checks  he  had 
drawn  against  the  Franklin  Bank,  checks  which  had  been  paid  by  the 
Merchants'  &  Manufacturers'  Bank,  is  just  what  we  should  expect. 
Accordingly  we  find  Park  saying  that  Strait  pressed  him  to  take  up 
these  checks,  as  he  needed  the  money.  Being  unable  to  do  this,  he  pro- 
posed that  the  Franklin's  overdrawn  account  should  be  settled  by 
Strait's  note,  thereby  giving  him  or  his  bank  the  further  credit  which 
would  come  from  the  closing  of  an  overdraft  and  relieve  him  from  any 
immediate  demand  for  the  money.  As  a  part  of  the  arrangement  he 
gave  his  own  note  for  his  own  debt  by  reason  of  his  checks  on  Strait's 
bank.  Interest  payments  were  credited  on  this  Park  note  correspond- 
ing to  those  credited  upon  Strait's  note.  The  evidence  of  both  Park 
and  Strait  agrees  substantially  that  Park  himself  paid  the  interest  on 
Strait's  note,  and  that  in  consequence  of  this  corresponding  credits 
were  placed  on  Park's  note ;  the  consideration  for  the  one  credit  being 
the  credit  on  the  other  note.  Upon  the  whole  evidence  we  cannot  es- 
cape the  conclusion  that  Park  was  the  accommodated  party,  and  that 
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the  note  in  suit  rests  upon  the  consideration  of  the  credit  given  to  him 
by  these  checks  in  one  or  the  other  of  his  deposit  accounts. 

The  judgment  disallowing  the  claim  must  be  reversed,  and  the  case 
remanded,  with  directions  to  allow  the  claim.  The  costs  will  be  paid 
by  the  trustee  out  of  the  funds  in  his  hands. 


(157  Fed.  212.) 

BURGESS  SUI/PHITE  FIBRE  CX).  et  al.  v.  DREW  et  al. 

(Circuit  Court  of  Ai^)eal8,  First  Circuit    Novemb^  21,  1907.) 

No.  087. 

TWAi/— State  Statutvs  as  Evidence— Pbesentatiow  to  Jukt. 

PlaintiffiB,  claiming  a  lien  thereon  for  wages  under  the  statutes  of  Ver- 
nM>nt,  and  also  a  general  indebtedness^  attached  certain  logs  and  pnlp 
wood  in  the  possession  of  a  contractor,  who  had  agreed  to  sell  and  de- 
liver the  same  to  defendants  in  New  Hampshire,  and  had  given  them  a 
mortgage  thereon.  Pursuant  to  some  agreement  made  betwe^i  one  of  the 
plaintiffs  and  one  of  the  defendants,  plaintiffs  released  the  attadunent, 
and  the  property  was  delivered  to  defendants.  Having  obtained  a  Judg- 
ment against  the  contractor,  plaintiffs  demanded  payment  of  the  same 
from  defendants,  and,  being  refused,  brought  suit  in  a  federal  court, 
alleging  that  defendants  had  promised  to  pay  such  Judgment  when  the 
attachments  were  released.  This  was  denied  by  defendants,  who  claim- 
ed that  their  agreement  was  to  account  for  the  logs  in  case  plaintiff^ 
established  a  lien  thereon.  The  only  witnesses  upon  the  Issue  were  the 
two  persons  between  whom  the  agreement  was  made,  who  ccmtradicted 
each  other.  Under  the  laws  of  Vermont,  defendants  would  have  had  tbe 
right  to  contest  the  validity  of  plaintiff's  lien.  Held,  that  such  laws  were 
material  as  bearing  upon  the  disputed  question  of  fact  as  to  the  actual 
agreement  made,  and  that  it  was  error  for  the  court  to  refuse  defendant's 
request  to  present  them  to  the  Jury  in  its  charge. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  New  Hampshire. 

Orville  D.  Baker  (Daniel  J.  Daley  and  Herbert  I.  Goss,  on  the  brief)^ 
for  plaintiffs  in  error. 
Thomas  F.  Johnson,  for  defendants  in  error. 

Before  COLT,  PUTNAM,  and  LOWELL,  Circuit  Judges. 


PUTNAM,  Circuit  Judge.  Throughout  this  opinion  we  will 
of  the  plaintiffs  below,  now  the  defendants  in  error,  as  the  plaintiffs^ 
and  of  the  defendants  below,  now  the  plaintiffs  in  error,  as  the  defend- 
ants. There  was  a  verdict  for  the  plaintiffs,  and  judgment  thereon; 
and  the  defendants  took  out  this  writ  of  error.  It  should  be  observed 
that  Burgess,  one  of  the  defendants,  who  represented  the  other  defend- 
ant, has  been  treated  in  the  record  as  standing  for  both  defendants ;  so 
that  where  his  name  is  used  it  is  to  be  accepted  as  meaning  both  him- 
self and  the  corporation  which  he  represented,  and  vice  versa.  The 
facts,  as  stated  from  the  standpoint  of  the  plaintiffs,  are  as  follows : 

"In  1900,  one  R  C.  Goodhue  had  contracted  to  sell  and  delirer  to  one  of  the 
defendants,  the  Burgess  Sulphite  Fibre  Company,  a  large  quantity  of  pulp 
wood  from  the  towns  of  Canaan  and  Averill,  Vt.  This  pulp  wood  had  been 
hauled  and  landed  on  the  Willard  stream,  a  tributary  of  the  Connecticut  river 
in  Vermont,  and  was  to  be  run  down  Willard  stream  into  the  Connecticut  rirer^ 
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and  finally  delivered  to  the  Burgess  Company  In  Berlin,  N.  H.  The  plaintiffs 
had  furnished  Goodhue  labor  and  supplies  for  his  operations  in  cutting  and 
hauling  this  wood  to  the  amount  of  nearly  $3,000,  which  he  had  failed  to  pay. 
When  the  spring  freshets  came  on,  and  the  parties  had  begun  to  run  the  wood 
down  Willard  stream  Into  the  Connecticut  river,  the  plaintiffs  brotight  suit 
against  Goodhue;  attached  this  wood  on  Willard  stream,  and  the  attaching 
sheriff  threw  a  boom  across  the  stream,  stopped  the  wood  by  actual  manual 
seizure,  and  held  it  completely  within  his  control.  Copies  of  the  writ  and 
sherifTs  returns  were  also  Immediately  filed  in  the  offices  of  the  town  clerks 
in  the  towns  where  the  wood  was  held.  A  few  hours  after  this  attachment 
and  seizure  of  the  wood,  Mr.  Burgess,  one  of  the  defendants  and  mortgagee 
of  the  wood,  called  up  one  of  the  plaintiffs  by  telephone,  and  told  him  if  they 
would  let  the  wood  go  they  (the  defendants)  would  pay  the  plaintiffs'  claim 
for  the  supplies  and  labor  furnished  Goodhue,  as  soon  as  the  sum  due  was 
ascertained  or  agreed  upon.  Relying  on  this  promise  and  agreement,  plain- 
tiffs told  the  keeper  to  open  the  boom  and  let  the  wood  go,  which  was  done ; 
and  they  also  directed  the  sheriff  to  release  the  attachment.  The  suit  against 
Goodhue  was  contested,  but  Judgment  for  plaintiffs  was  obtained  for  the  full 
amount  claimed.  Defendants  were  afterwards  notified  of  the  Judgment,  and 
payment  was  demanded.  Payment  not  being  made,  this  suit  was  brought 
against  the  defendants  on  their  alleged  contract." 

The  facts  as  given  by  the  defendant  do  not  materially  differ  except 
on  the  question  of  the  nature  of  the  promise  g^iven  the  plaintiffs  on 
which  the  present  suit  was  brought.  The  attachment  was  made  gen- 
erally, and  also  particularly  for  the  purpose  of  enforcing  an  alleged 
lien  under  the  statutes  of  Vermont  on  the  property  attached.  The  de- 
fendants maintain  that  the  only  promise  given  was  what  was  testified 
to  by  Burgess,  to  the  effect  that,  if  Warren  E.  Drew,  one  of  the  plain- 
tiffs, would  bring  a  lien  receipt  to  Berlin,  he  (Burgess)  would  sign  it 
if  he  (Drew)  would  release  the  pulp  wood.  This  was  over  the  tele- 
phone. As  to  the  nature  of  the  promise  the  parties  were  squarely  at 
issue,  and  this  issue  turned  on  the  testimony  of  Warren  E.  Drew  and 
Burgess  as  to  this  conversation  over  the  telephone,  without  either  hav- 
ing any  direct  support  from  other  proofs  as  to  what  was  the  true  ver- 
sion. 

There  is  no  question  that,  immediately  after  the  conversion  between 
Burgess  and  Drew,  the  attaching  officer  released  possession  of  the  logs, 
and  that  they  floated  into  New  Hampshire,  and  came  into  the  hands 
of  the  defendants,  and  were  disposed  of  by  them. 

The  writ  against  Goodhue  contained  the  following  directions : 

"And  you  are  also  further  commanded  to  attach  all  the  logs,  timber,  and 
pulp  wood  now  in  Willard  stream  In  the  towns  of  Canaan  and  Lemington  iu 
said  county  of  Essex,  in  order  to  preserve  and  secure  the  plaintiffs'  lien  there- 
on for  the  indebtedness  set  forth  in  the  writ  of  services  In  hauling  and  driving 
said  lumber,  timber,  and  pulp  wood." 

There  seems  to  be  no  substantial  question  on  the  proposition  that  the 
deputy  sheriff  made  the  proper  returns  to  the  various  officers  of  the 
town  clerks  in  the  towns  in  which  were  situated  the  property  attached, 
in  accordance  with  the  statutes  of  Vermont  in  regard  to  effectuating 
liens;  and  the  same  is  true  on  the  proposition  that  those  returns,  to- 
gether with  the  order  of  the  writ  which  we  have  quoted,  were  in  due 
form  to  effectuate  a  lien  under  those  laws.  All  these  facts  are  to  be 
kept  in  mind  in  considering  the  defendants'  assignment  of  alleged 
errors. 
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Immediately  after  the  logs  were  released,  or  perhaps  so  near  thereto 
that  the  occurrence  might  be  said  to  have  been  simultaneous  therewith, 
a  receipt  was  given  to  the  deputy  sheriff  by  the  defendants  as  follows: 

"Canaan,  Vermont,  June  2nd,  1900. 

"ReceiTed  from  Carlisle  N.  Green,  deputy  sheriff  of  Essex  County,  Vermont 
about  1,000  cords  of  pulp  wood  of  the  value  of  six  thousand  dollars  which 
was  attached  by  said  Carlisle  N.  Ore^i,  <m  a  writ  In  faror  of  W.  El  and  J.  W. 
Drew,  to  enforce  and  preserve  their  lien  for  lal>or  in  hauling  and  driving  said 
logs  and  pulp  wood,  which  logs  and  pulp  wood  we  hereby  agree  to  accotmt 
for  to  said  sheriff  to  answer  any  execution  which  the  said  plaintiff  may  re- 
cover in  their  said  suit.  Burgess  Sulphite  Fibre  Co., 

"By  T.  P.  Burgess,  Treas.'' 

There  is,  apparently,  no  substantial  question  that,  in  Vermont,  in  a 
suit  brought  on  this  receipt,  the  receiptor  might  have  shown  that  the 
plaintiffs  had  no  lien  claim,  or  that  the  lien  claim  was  subject  to  the 
mortgage,  if  there  was  one ;  so  that,  in  a  suit  on  the  receipt,  the  plain- 
tiffs might  have  recovered  nothing,  or  perhaps  a  portion  of  tiieir  debt 
only  pro  tanto,  according  to  the  facts  as  they  actually  existed.  There- 
fore, there  may  be  a  broad  distinction  between  the  promise  alleged  by 
the  plaintiffs  to  have  been  made  by  Burgess  and  a  promise  to  give  a 
receipt ;  so  that  the  question  whether,  under  the  laws  of  Vermont,  the 
plaintiffs  had  an  absolute  lien  on  the  property  attached  as  against  an 
alleged  mortgage,  or  no  lien  at  all,  was  an  essential  element  in  deter- 
mining the  probabilities  whether  the  defendants  agreed  absolutely  to 
pay  the  debt  due  the  plaintiffs  from  Goodhue,  or  only  promised  to 
give  a  receipt  which  would  secure  to  them  possession  of  the  logs,  and 
postpone  all  substantial  questions  for  future  determination.  Therefore, 
the  relations  of  the  laws  of  Vermont  to  the  existing  circumstances 
constituted  an  important  element  in  enabling  the  jury  to  ascertain  what 
the  probabilities  were  in  regard  to  the  conflicting  versions  of  the  con- 
versation between  Drew  and  Burgess. 

The  statute  giving  liens  of  the  class  involved  here  is  found  in  sec- 
tion 2282  and  sequence  of  the  Vermont  Statutes  1894,  of  which  sec- 
tion 2282  is  as  follows : 

"Sec.  2282.  A  person  ciitting  or  drawing  logs  shall  have  a  lien  thereon  fbr 
his  wages  which  shall  take  precedence  of  other  claims  except  public  taxes, 
and  continue  sixty  days,  after  the  services  are  performed.  Such  lien  shall  not 
attach  until  the  person  claiming  it  flies  in  the  office  of  the  clerk  of  the  town 
where  he  performed  the  services,  or  if  the  town  is  not  organized,  in  the  coun- 
ty clerk's  office,  a  brief  statement  of  tlie  contract  under  which  he  claims  a 
lieu,  and  his  purpose  to  enforce  it  against  the  property  for  the  amount  due 
for  such  service." 

The  plaintiffs'  claim  against  Goodhue  did  not  arise  out  of  any  cutting 
or  drawing  of  logs,  but  it  was  for  supplies  furnished  him  in  carr\'ing 
on  his  operations.  Therefore,  the  plaintiffs  do  not  seem  to  have  been 
within  the  description  of  the  persons  to  whom  the  lien  statute  relates, 
or  to  have,  had  any  claim  for  wages,  which  are  apparently  the  only 
thing  protected.  Quimby  v.  Hazen,  54  Vt.  132,  138,  139.  Also,  it  is 
apparently  conceded  that  no  lien  under  the  laws  of  Vermcmt  would 
take  priority  over  defendants'  mortgage,  if  they  had  one.  The  defend- 
ants called  a  witness  to  prove  the  law  in  these  respects,  which  was  rc- 
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jected,  and  properly  so,  as  the  federal  courts  are  assumed  to  know  the 
laws  of  all  the  states. 

In  some  respects  the  positions  taken  by  the  defendants  in  relation 
to  the  various  topics  as  to  the  alleged  liens  on  the  logs  were  so  con- 
fused and  inconsistent  as  to  tend  to  mislead  the  court,  and  to  prevent 
it  from  understanding  on  what  propositions  they  wished  to  rest  Nev- 
ertheless, on  going  through  the  record  carefully,  we  are  satisfied  that, 
for  the  reasons  we  have  stated,  as  bearing  on  the  probabilities  as  to 
what  sort  of  a  contract  the  parties  would  have  been  the  more  likely  to 
have  made  for  the  purpose  of  securing  a  release  of  the  logs,  the  de- 
fendants were  entitled  to  have  the  various  propositions  as  to  the  laws  of 
Vermont,  to  which  we  have  referred,  clearly  and  fully  sifted  out  and 
explained  to  the  jury;  that  the  defendants  ultimately  requested  such 
explanations ;  that  they  failed  to  obtain  them ;  that  they  duly  excepted 
in  reference  thereto;  that  the  lack  of  such  explanations  was  presumably 
detrimental  to  the  defendants ;  that,  notwithstanding  the  varying  posi- 
tions of  the  defendants,  they  ultimately  worked  out  the  substantial  prop- 
ositions which  we  have  considered ;  and  that,  in  consequence  of  all  the 
same,  the  judgment  and  verdict  must  be  set  aside,  and  a  new  trial 
ordered. 

With  reference  to  the  local  statutory  and  common  law  of  Vermont, 
we  add  that  the  various  propositions  which  we  have  stated  have  not 
been  so  thoroughly  discussed  at  bar  that  we  venture  to  assert  that  our 
conclusions  in  reference  thereto  might  not  be  changed  on  further  con- 
sideration. Therefore,  we  do  not  intend  that  the  Circuit  Court  shall 
absolutely  accept  those  conclusions.  We  leave  that  court  to  sift  out 
the  local  law  as  it  should  be  sifted  out,  notwithstanding  the  observa- 
tions which  we  have  made.  On  this  topic  our  only  decisive  holding  is 
that  the  defendants  were  entitled  to  the  explanations  for  which  they 
asked. 

The  defendants  assign  and  have  brought  to  our  attention  various 
other  alleged  errors.  Among  the  rest  is  the  proposition  that,  when 
money  is  exacted  from  a  person  by  virtue  of  the  unlawful  retention 
of  his  goods,  the  money  cannot  be  retained  by  whosoever  received  it. 
The  defendants  have  elaborated  this,  and  have  cited  numerous  author- 
ities. Of  course,  there  are  various  aspects  of  this  topic,  some  of 
which  require  that  there  should  have  been  a  protest,  others  that  the 
person  having  possession  of  the  goods  should  have  means  of  knowl- 
edge, or  even  know,  that  he  is  a  tort-feasor,  and  others  which  eliminate 
every  transaction  which  bears  the  aspect  of  a  fair  compromise,  or  of 
accord  and  satisfaction.  It  is  unnecessary  to  go  through  the  cases  cited 
on  this  topic,  which  has  been  summed  up  by  so  authoritative  a  work 
as  Perkins'  11th  Edition  of  Chitty's  Law  of  Contracts,  vol.  2,  941,  as 
follows : 

**It  is  likewise  an  undoubted  proposition,  that,  if  goods  be  wrongfully  taken 
or  retained,  and  a  sum  of  money  be  pai<J,  merely  for  the  puipose  of  obtainiug 
possession  thereof,  especially  if  It  be  paid  under  protest,  such  money  can  be 
recovered  back,  not  on  the  ground  of  duress,  but  simply  because  the  payment 
thereof  was  not  voluntary." 

It  is  to  be  noted  that  the  rule  applies  only  where  the  person  receiv- 
ing the  money  has  wrongfully  taken  or  detained  the  goods,  and  the 
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money  is  paid  merely  for  the  purpose  of  obtaining  possession.  There- 
fore, it  is  plain  that  the  whole  topic  is  inapplicaUe  here,  because,  at  the 
time  the  promise  on  which  this  suit  was  brought  was  made,  neither 
the  plaintiffs  nor  the  deputy  sheriflF  were  tort-feasors.  Whatever 
might  have  been  the  fact  if  the  defendants  as  mortgagees,  if  they  were 
sudi,  had  demanded  possesssion  from  the  deputy  sheriff,  and  he  had 
refused  to  surrender  the  property,  the  situation  when  the  conversa- 
tion between  Burgess  and  Drew  occurred  was  simply  that  the  deputy 
sheriff  had  lawfully  attached  the  log^  as  belonging  to  Goodhue,  no 
mortgagee  had  intervened,  the  claim  in  suit  was  an  honest  one,  and  the 
right  to  attach,  even  if  there  was  no  lien,  was  also  dear  until,  at  least, 
a  mortgagee  made  a  demand  on  the  deputy  sheriff  or  the  plaintiffs; 
so  that  the  fundamental  element  on  which  the  defendants  most  rely 
disappears.  Moreover,  the  transaction  has  the  aspect  of  a  fair  ar- 
rangement throughout,  and  not  that  of  an  agreement  to  pay  money 
forced  by  a  wrongdoer. 

We  will  touch  only  very  briefly  on  what  remains,  observing  at  the 
outset  that  we  see  no  error  in  the  case  except  what  we  have  already 
pointed  out.  The  defendants  make  the  point  that  the  fact  that  the 
attaching  officer  was  a  deputy  sheriff  could  have  been  proven  only  by 
the  record,  which  is  true ;  but  the  attempt  to  prove  that  fact  strictly 
was  withdrawn,  and  the  witness,  who  was  the  alleged  deputy,  was  al- 
lowed to  prove  that  he  was  acting  as  sudi.  This  is  not  only  within  the 
settled  practice,  but  there  was,  in  fact,  no  real  dispute  that  he  was 
what  he  assumed  to  be,  so  that  the  whole  topic  was  without  detriment 
Thus,  also,  the  question  whether  it  was  proper  for  the  plaintiffs  to 
prove  by  oral  testimony  that  an  attachment  was  made  in  the  manner 
which  we  have  described  was  absolutely  trivial,  because  the  record 
evidence  of  the  attachment  is  in  the  case.  Likewise  as  to  the  exception 
with  reference  to  the  admission  of  evidence  to  prove  that  there  was  no 
dispute  between  the  plaintiffs  and  Goodhue  about  the  amount  of  the 
claim ;  as  to  the  proposition  that  oral  testimony  was  not  admissible  to 
prove  that  the  attachment  had  been  discharged;  as  to  the  objection 
made  to  the  plaintiffs'  reading  from  the  statutes  of  Vermont  the  pro- 
visions regarding  attachments  of  personal  property  subject  to  mort- 
gages; and  as  to  the  exception  to  the  ruling  that,  under  the  laws  of 
Vermont,  it  was  necessary  for  an  officer,  in  order  to  make  an  effectual 
attachment  of  logs,  to  take  possession  of  them.  The  dficer  did  take 
possession  of  the  logs  in  the  manner  described  by  the  plaintiffs,  so 
that  whether  or  not  it  was  necessary  for  him  to  take  possession  was 
unimportant.  He  released  the  logs,  as  we  have  said,  and  they  floated 
beyond  the  jurisdiction  of  the  state  of  Vermont,  so  that  what  was  the 
technical  way  under  the  statutes  of  Vermont  of  formally  discharging 
an  attachment  was  also  unimportant;  and  all  the  topics  to  which  we 
thus  refer  were  either  unimportant  on  the  real  issue  in  the  case,  or  so 
thoroughly  established  by  record  evidence  that  the  oral  proofs  could 
not  have  been  detrimental. 

To  sum  up  all  we  have  said,  we  are  not  impressed  with  the  fact  that 
there  is  any  error  in  the  record,  substantial  or  otherwise,  except  the 
failure  to  make  clear  to  the  jury  the  laws  of  Vermont  relating  to  liens, 
and  the  application  of  those  laws  to  the  case  on  trial.    We  are  sure 
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there  is  no  other  substantial  error ;  but  the  one  pointed  out  is  sufficient 
to  entitle  the  defendants  to  prevail  before  us. 

The  judgment  and  verdict  are  set  aside;  the  case  is  remanded  to  the 
Circuit  Court  for  further  proceedings  consistent  with  our  opinion  pass- 
ed down  this  day ;  and  the  appellants  recover  their  costs  of  appeal. 


057  Fed.  217.) 

WORCESTER  BREWING  CORP.  v.  RUETER  &  CO. 

(Circuit  Court  of  Appeals,  First  Circuit    November  14,  1907.) 

No.  724. 

1.  Tbade-Mabks   and   Trade- Names— Words   Subjeot  to  Appropriation— 

••Sterling." 

Although  the  word  "sterling"  is  ordinarily  descriptive  of  quality,  and  is 
not  popularly  used  in  connection  with  ale,  one  who  adopted  it  to  identify 
a  particular  manufacture  of  ale  may  be  entitled  to  protection  against  its 
use  by  another  in  such  maimer  as  to  create  confusion  as  to  the  origin  or 
identity  of  the  two  producta 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  46,  Trade-Marks  and 
Trade-Names,  H  6,  12. 

For  other  definitions,  see  Words  and  Phrases,  vol.  7,  p.  6058.] 

2.  Sake— Suit  for  Infringement— Right  to  Accounting— Laches. 

Under  the  circumstances  of  this  case,  complainant,  although  it  may  be 
entitled  to  an  injunction,  is  barred  by  its  laches  from  the  right  to  an  ac- 
counting for  profits. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  46,  Trade-Marks  and 
Trade-Names,  S  112. 

Laches  as  defense  in  suit  for  infringement,  see  notes  to  Taylor  v.  Saw- 
yer Spindle  Co.,  22  C.  a  A.  211 ;  Richardson  v.  D.  M.  Osborne  &  Co.,  36 
a  C.  A.  613.] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Massachusetts. 

Louis  W.  Southgate,  for  appellant. 

George  W.  Anderson  (Conrad  J.  Rueter,  on  the  brief),  for  ap- 
pellee. 

Before  COLT  and  PUTNAM,  Circuit  Judges,  and  ALDRICH, 
District  Judge. 

PUTNAM,  Circuit  Judge.  This  is  a  bill  in  equity  to  restrain  unfair 
competition  regarding  the  use  of  the  words  "Sterling  Ale"  in  connection 
with  ale  put  on  the  market  by  the  respondent  below,  now  the  appellant. 
We  will  herein  call  the  complainant  below  the  complainant,  and  the 
respondent  below  the  respondent  The  main  facts  are  stated  in  the 
opinion  of  the  Circuit  Court  ordering  a  decree  for  the  complainant  for 
an  injunction  and  an  account.  The  main  issue  arises  from  the  fact 
that  the  word  "Sterling"  is  claimed  to  be  one  in  common  use  and  ordi- 
narily descriptive  of  quality.  The  first  question  is  whether  the  injunc- 
tion should  be  affirmed,  and  the  second  is  whether  there  should  be  an 
account  of  profits. 

The  word  "Sterling,"  although  in  common  use,  and  although  ordi- 
narily descriptive  of  quality,  is  not  properly  used  in  connection  with  ale. 
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and  would  hardly  be  used  fai  that  connection  except  for  some  special 
purpose.  For  such  special  purpose  the  complainant  had  adopted  the 
word  in  connection  with  its  ale,  and  had  occupied  the  market,  and  its 
ale  had  become  known  in  the  trade,  both  wholesale  and  retail,  as  "Ster- 
ling Ale."  The  respondent  corporation  was  organized  by  a  gentleman 
who  had  been  in  the  employment  of  the  complainant  selling  "Sterling 
Ale,"  and  who,  therefore,  understood  its  quality  and  the  value  of  the 
word  "Sterling"  in  connection  therewith.  The  respondent  made  no 
effort  to  make  known  to  the  public  the  difference  between  the  origin 
of  its  ale  and  the  origin  of  the  complainant's.  Therefore,  so  far  as 
the  injunction  is  concerned,  all  we  need  add  is  what  was  quoted  by 
Judge  Coxe,  in  an  opinion  given  in  behalf  of  the  Circuit  Court  of  Ap- 
peals for  the  Second  Circuit  in  Ludington  Novelty  Co.  v.  Leonard,  127 
Fed.  156,  62  C.  C.  A.  269,  in  regard  to  a  word  of  a  somewhat  de- 
scriptive class,  as  follows : 

"If  the  complainant,  or  its  asslgnora,  bad  not  brought  the  word  Into  general 
use  as  applicable  to  tbe  style  of  game  board  and  games  in  question  here,  it 
is  not  probable  that  it  would  have  been  generally  so  used  or  understood,  or 
that  the  defendants  would  have  made  use  of  it  in  the  way  they  baTe." 

On  the  question  of  an  accounting,  if  it  were  an  open  one,  we  might 
question  whether  on  principle  there  could  be  any,  inasmuch  as  on  the 
record  before  us  the  complainant  has  no  trade-mark  in  the  proper  sense 
of  the  word,  so  that  the  respondent  has  not  availed  itself  of  what  was 
the  complainant's  property.  The  federal  statute  permitting  the  re- 
covery of  damages  by  a  bill  in  equity  relates  only  to  suits  on  patents 
for  inventions.  However,  in  Singer  Manufacturing  Company  v.  June 
Manufacturing  Company,  163  U.  S.  169,  204,  16  Sup.  Ct  1002,  41  L. 
Ed.  118,  which  involved  only  the  question  of  unfair  trade,  the  court 
expressly  directed  an  accounting  of  profits.  This  seems  to  settle  that 
there  may  be  an  accounting  wherever  the  ground  of  a  proceeding  in 
equity  is  the  same  as  that  at  bar. 

It  appears  that  the  respondent  sold  in  all  17,600  barrels  of  ale  under 
the  name  of  "Worcester  Sterling  Ale"  between  some  time  in  1900  and 
April  1, 1905.  What  has  been  sold  since  April  1, 1905,  the  record  does 
not  show.  We  might  well  suppose  that  the  master,  if  the  case  was 
sent  to  one,  would  conclude  that  all  the  ale  thus  sold  was  marketed 
on  account  of  the  use  of  the  word  "Sterling."  We  might  suppose 
this,  because  the  record  shows  that  the  complainant's  ale  thus  desig- 
nated has  a  peculiar  quality,  so  that  perhaps  the  unlawful  sales  created 
an  addition  to  the  respondent's  market  equal  to  the  number  of  barrels 
sold  which  bore  the  word  complained  of.  Consequently,  there  seems 
to  be  a  substantial  basis  for  an  accounting  so  far  as  the  stun  involved 
is  concerned,  and  the  question  which  the  record  presents  arises  out  of 
alleged  laches  on  the  part  of  the  complainant.  This  does  not  seem  to 
have  been  especially  considered  by  the  Circuit  Court,  except  as  it  de- 
scribed the  complainant's  delay  as  blameworthy,  though  not  enough 
to  deprive  him  of  all  remedy. 

In  October,  1904,  notice  of  the  complainant's  claim  to  control  the 
word  "Sterling"  was  given  the  respondent.  This  bill  was  filed  on  No- 
vember 3,  1904.  In  July,  1903,  as  shown  by  the  testimony  of  Mr. 
Rueter,  he  not  only  purchased  at  Bellows  Falls  a  bottle  of  respondent's 
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"Worcester  Sterling  Ale,"  with  that  label  on  it,  but  he  also  then  stated 
that  it  was  an  imitation  brewed  in  Worcester,  showing  that  he  had  previ- 
ous knowledge  of  it.  He  was  the  vice  president  and  treasurer  of  the 
complainant  corporation.  Therefore,  as  he  made  a  report  of  the  facts  to 
the  directors  immediately,  the  corporation 'must  be  charged  with  notice. 
Nevertheless,  no  warning  was  given  the  respondent  until  October, 
1904.  The  respondent  expended  approximately  $1,600  in  advertising 
its  "Worcester  Sterling  Ale,"  having  begun  this  subsequently  to  May 
1,  1903.  It  is  plain  that  this  very  considerable  expenditure  in  the 
way  of  signs  and  advertising  was  mainly  incurred  after  what  hap- 
pened at  Bellows  Falls. 

The  main  fact  to  which  we  call  attention  in  this  connection  is  that 
it  is  to  be  presumed  that  the  respondent  was  acting  in  good  faith,  be- 
lieving that  it  had  a  right  to  use  the  word  "Sterling."  This  arose 
partly  from  the  fact  of  the  nature  of  the  word,  one  of  conmion  descrip- 
tion of  quality  in  certain  classes  of  goods,  partly  from  the  fact  that  in 
registering  its  Massachusetts  trade-mark  the  complainant  had  stated 
that  the  word  was  not  essential,  and  partly  from  the  advice  of  its  coun- 
sel. Under  these  circumstances  the  respondent  ought  not  to  be  a  suf- 
ferer by  reason  of  lack  of  diligence  on  the  part  of  the  complainant  in 
giving  warning,  either  with  reference  to  the  period  before  the  warning 
was  given  or  pending  a  reasonable  time  thereafter  to  ascertain  its 
legal  rights. 

If  the  case  had  been  free  from  doubt,  and  if,  consequently,  the 
course  of  the  respondent  had  amounted  to  willful  piracy,  the  circum- 
stances to  which  we  have  referred  might  not  have  been  of  moment; 
but,  as  it  stands,  the  equity  of  the  complainant  as  to  an  accounting 
is  especially  weakened  by  the  fact  that  the  expenditures  made  by  the 
respondent  in  pushing  its  business  were  largely  after  the  complainant 
had  full  notice  of  the  infringement  in  the  manner  we  have  shown. 
The  delay  was  not  very  long,  a  little  more  than  a  year;  but  on  the 
question  of  laches,  the  length  of  the  delay  is  more  or  less  important 
in  connection  with  the  other  circumstances.  Moreover,  it  is  difficult 
to  understand  how  the  complainant  could  have  had  knowledge  of  the 
facts  to  which  we  have  referred,  and  have  remained  quiet  for  more 
than  a  year,  except  on  the  hypothesis  that  it  impliedly  waived  the  in- 
fringement for  the  time  being.  Quite  likely  the  complainant  under- 
estimated tlie  importance  of  the  business  done  by  the  respondent,  and 
had  no  intention  of  seeking  any  remedy  until  it  came  later  to  appreciate 
that  the  respondent's  business  was  increasing,  while  its  own  was  fall- 
ing off.  On  any  theory,  the  complainant  ought  not  to  benefit  at  the 
cost  of  a  loss  to  the  respondent. 

McLean  v.  Fleming,  96  U.  S.  245,  256,  24  L.  Ed.  828,  and  sequence, 
and  Menendez  v.  Holt,  128  U.  S.  514,  524,  9  Sup.  Ct.  143,  32  L.  Ed. 
526,  settled  the  rule  that  circumstances  may  sometimes  justify  an  in- 
junction while  the  delay  attending  the  proceedings  would  bar  an  ac- 
count of  profits ;  though  it  is  true  that,  in  these  cases,  the  periods  of 
delay  were  so  long  that  neither  of  them  offers  a  close  analogy  for  the 
case  at  bar.  In  Fairbank  Co.  v.  Luckel  Co.  (C.  C.)  106  Fed.  498, 
affirmed  by  the  Court  of  Appeals  for  the  Ninth  Circuit,  116  Fed.  332, 
54  C.  C.  A.  204,  it  was,  however,  observed  with  reference  to  the  length 
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of  time  which  may  make  laches  of  importance,  that  "it  will  necessarily 
depend  upon  the  intention  of  the  infringer  whether  fraudulent  or  not" 
It  was  also  said  that  it  was  doubtful  whether  fraudulent  intention  ex- 
isted on  the  part  of  the  respondent,  and  that,  "in  such  a  case,  laches 
for  a  much  shorter  period  than  that  which  in  fact  had  intervened  might 
have  been  held  sufficient  to  justify  the  denial  of  relief  by  way  of  ac- 
counting." Also  in  The  French  Republic  v.  Saratoga  Vichy  Com- 
pany, 191  U.  S.  427,  439,  24  Sup.  Ct.  145,  48  L.  Ed.  247,  the  opinicm. 
on  the  defense  of  laches,  gave  weight  to  the  fact  that  there  was  little 
evidence  in  the  record  of  any  purposed  fraud. 

Very  sensible  statements  of  the  rules  as  to  laches  are  found  in  Se- 
bastian's Law  of  Trade-Maries,  4th  Ed.  (1899),  at  pages  206  and  207. 
It  is  there  said : 

''Even  if  the  delay  has  not  been  such  as  to  disentitle  the  plaintiff  to  his  Inr 
Jmiction,  it  may  yet  obtain  some  indulgence  for  the  defoidant ;  as,  for  instance, 
the  permission  to  dispose  of  the  wares  on  which  he  expended  money  in  conse- 
quence of  the  plaintiff's  delay.  Or  the  injunction  may  be  granted  and  the 
account  of  profits  or  damages  by  which  it  Is  usually  accompanied  withheld/' 

A  powerful  inducement  to  deny  an  accounting  by  reason  of  laches 
was  spoken  of  by  Lord  Justice  MelUsh  in  Ford  v.  Foster,  L.  R-  7  Ch. 
611,  633,  where  it  was  suggested  that,  instead  of  getting  profits  ac- 
cording to  the  practice  in  equity  covering  six  years  while  he  was  qui- 
escent, the  complainant  would  probably  get  from  a  jury  only  40  shil- 
lings damages,  on  the  ground  that  there  would  be  no  evidence  of 
specific  loss. 

It  is  suggested  by  the  complainant  that  its  delay  was  only  such  as 
was  necessary  to  enable  it  to  investigate  the  truth  before  involving  it- 
self in  litigation,  and  that,  also,  the  facts  known  to  it  in  July,  1903, 
did  not  justify  it  in  assuming  that  the  respondent  was  deliberately  us- 
ing its  trade-mark.  What  happened  at  Bellows  Falls  disproves  any 
such  necessity.  Whether  or  not  Rueter  supposed  the  expression  com- 
plained of  was  being  deliberately  used  is  of  no  particular  consequence, 
because,  if  it  was  l^ing  innocently  used,  there  was,  at  least,  as  mudi 
occasion  for  giving  prompt  warning.  The  fact  is  that,  in  July,  1903, 
even  if  it  preferred  to  delay  litigation  for  any  just  reason,  the  com- 
plainant certainly  had  all  the  materials  necessary  to  enable  it  to  give 
the  respondent  prompt  notice. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the  case  is  re- 
manded to  that  court  with  directions  to  enter  a  decree  for  an  injunc- 
tion only ;  and  the  appellant  recovers  its  costs  of  appeaL 


(157  Fed.  220.) 

GRING  v.  BOYER. 

(Circuit  Court  of  Appeals,  Third  Circuit.    November  18,  1907.) 

No.  28. 

Collision— Steam  Vessels  Meetino. 

Libelant's  tug  Patton,  coming  up  the  Delaware  river  at  night  with  a 
tow  on  her  starboard  side,  came  into  collision  with  the  tug  Cahill,  passing 
down  with  a  similar  tow.  The  master  of  the  Patton  testified  that  short- 
ly before  the  collision  he  saw  the  white  towUig  lights  of  a  vessel  a  half 
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mile  ahead  of  him,  but  seeing  no  side  lights  he  was  unable  to  tell  which 
way  it  was  going.  He  gave  a  signal  of  one  whistle  and  ported  his  helm, 
and  recelYing  no  answer  he  signaled  again  and  again,  ported  and  still 
received  no  answer,  and  shortly  afterwards  the  Patton  was  struck  on  the 
port  bow  by  the  tow  of  the  Cahill.  Held,  on  the  evidence,  tliat  the  lights 
seen  by  the  Patton  were  not  those  of  the  Oahill,  but  of  another  tug  going 
up  the  river  with  a  car  float  which  passed  on  the  starboard  side  of  the 
Cahill  and  was  between  her  and  the  Patton  until  the  latter  ported;  that 
the  Patttm  was  in  fault  and  responsible  for  the  collision  in  violating  rule 
8  of  the  Inland  Navigation  Rules,  Act  June  7,  1897,  c  4,  30  Stat  100  [U. 
S.  Gomp.  St.  1901,  p.  2882],  which  requires  a  vessel  when  approadilng  an- 
other whose  course  she  fails  to  understand  to  signify  such  fact  by  ^veral 
blasts,  or  rule  8,  which  prohibits  an  overtaking  vessel  from  passing  with- 
out the  consent  of  the  vessel  overtaken. 

[Ed.  Note. — For  cases  in  point,  see  Gent  Dig.  vol.  10,  Collision,  H  SS-42. 

Signal  of  meeting  vessels,  see  note  to  The  New  York,  80  O.  C.  A.  630.1 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania. 

For  opinion  below  see  130  Fed.  989. 

Henry  R.  Edmunds,  for  appellant. 

Alfred  Driver  and  Curtis  Tilton,  for  appellee. 

Before  DALLAS  and  GRAY,  Circuit  Judges,  and  CROSS,  Dis- 
trict Judge. 

CROSS,  District  Judge.  The  libel  in  this  case  was  filed  by  Lewis 
Boyer,  managing  owner  of  the  tug  "John  B.  Patton,"  against  Charles 
Gring,  owner  of  the  tug  "Winfield  S.  Cahill,"  and  managing  owner 
of  the  barge  "Berks,"  to  recover  damages  to  the  tug  "Patton,  grow- 
ing out  of  a  collision  between  said  vessels  which  occurred  on  the  Dela- 
ware river,  nearly  opposite  Coopers  Point,  November  28,  1900,  at 
about  6  o'clock  in  the  evening.  Shortly  prior  to  the  accident,  the  tug 
"Patton,"  with  the  barge  "Empire  City"  in  tow,  had  started  irom 
Point  Breeze  and  was  proceeding  up  the  Delaware  riVer  bound  for 
the  Gas  House  Wharf  at  Tioga  street,  while  the  tug  "Cahill,"  with 
the  barge  "Berks"  made  fast  to  her  starboard  side,  had  left  Pier  16, 
Port  Richmond,  Philadelphia,  and  was  coming  down  the  river  bound 
for  Norfolk,  Va.,  but  intending  to  stop  at  the  Reed  Street  Wharf, 
Philadelphia,  for  another  barge  to  be  taken  in  tow.  The  "Patton"  and 
her  tow  were,  at  the  time,  showing  proper  lights.  There  is  some  con- 
flict in  the  testimony  as  to  whether  the  barge  "Berks"  showed  a  green 
light  on  her  starboard  side,  but  we  think  the  weight  of  the  testimony 
shows  that  she  did  show  such  a  light,  and  that  as  a  matter  of  fact 
both  tugs  with  their  tows  were  properly  lighted  at  the  time  of  the  col- 
lision. It  was  a  starlight  night,  but  dark.  There  was  a  light  breeze 
blowing,  and  the  tide  was  nearly  flood.  The  testimony,  as  is  not  un- 
usual in  collision  cases,  is  very  conflicting,  and  it  is  almost  impossible 
from  the  maze  to  ascertain  the  true  state  of  facts.  It  should  be  borne 
in  mind  from  the  outset,  however,  that  the  burden  of  proof  rests  upon 
the  libelant  to  show  that  the  "Cahill"  and  her  tow  were  in  some  material 
respect  at  fault,  whereby  the  collision  was  caused. 

The  captain  of  the  "Patton"  admits  that  he  saw  the  white  towing 
lights  of  what  he  swears  was  the  "Cahill"  ahead  of  and  slightly  on 
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his  port  bow  when  she  was  about  half  a  mile  distant ;  that  he  there- 
upon gave  a  signal  of  one  blast  of  his  whistle  to  denote  that  he  was 
keeping  to  the  right,  while  at  the  same  time  be  ported  his  helm  about 
two  points ;  that  receiving  no  answer  to  his  signal,  he  thereupon  gave 
another  blast  of  his  whistle,  and  again  ported  his  helm.  He  also  ad- 
mits that  because  he  could  not  see  the  side  lights  of  the  boat  in  front 
of  him,  he  was  unable  to  tell  definitely  whether  she  was  goii^  up  or 
coming  down  the  river.  There  is,  however,  considerable  testimony 
in  the  case  tending  to  show,  and  which  we  think  docs  show,  that  be- 
tween the  "Patton"  and  the  "Cahill,"  just  prior  to  the  collision,  there 
was  a  car  float  in  the  tow  of  a  tug  going  up  the  river,  and  in  order 
to  reconcile  the  testimony  of  the  captain  of  the  "Patton"  with  the 
other  testimony,  we  are  compelled  to  conclude  that  the  towing  lights 
which  he  saw  ahead,  and  which  occasioned  him  to  give  the  warning 
whistles  above  referred  to,  were  the  mast  lights  of  the  tug  towing 
the  car  float,  and  not  those  of  the  "Cahill."  Indeed,  fron  the  positions 
in  which  the  tugs  "Cahill"  and  "Patton"  must  have  been  at  the  time 
the  first  warning  blast  was  blown,  it  would  apparently  have  been  im- 
possible, owing  to  a  bend  in  the  river,  to  see  the  "Cahill"  oflF  the  port 
bow  of  the  "Patton"  where  the  captain  of  the  "Patton"  says  he  first  saw 
her.  The  captain  of  the  "Cahill"  testified  podtively  to  passing  the 
car  float  on  his  starboard  side,  just  before  the  collision,  and  the  evi- 
dence reasonably  satisfies  us  that  it  was  the  intervention  of  this  car 
float  which  obscured  the  side  lights  of  the  "Cahill"  from  tfie  lookout 
of  the  "Patton." 

We  deem  it  unnecessary,  in  this  connection,  to  refer  specifically  tc 
other  evidence  than  that  of  the  captain  and  mate  of  the  "Cahill,"  both 
of  whom  were  on  watch  at  the  time  of  the  collision,  and  who  testify 
that  the  "Patton"  came  out  suddenly  from  behind  the  car  float,  and 
that  when  they  saw  her  they  impiediately  reversed  their  engine,  and 
did  everything  in  their  power  to  prevent  a  collision.  Their  testimony 
4n  this  respect  is  furthermore  corroborated  by  an  uncontradicted  acl- 
mission  of  the  captain  of  the  "Patton,"  made  only  a  week  or  10  days 
after  the  accident,  and  which  is  in  direct  conflict  with  the  evidence 
given  by  him  at  the  hearing.  The  admission  was  in  response  to  the  fol- 
lowing salutation,  addressed  to  the  captain  b^  the  witness  who  testified 
to  the  interview :  "1  am  glad  to  see  you  agam.  I  heard  you  came  near 
drowning."  The  captain  answered:  "Yes;"  and  added:  "Well,  it 
was  an  unavoidable  case,  as  there  was  a  car  float  came  in  between  my 
boat  and  the  'Cahill,'  or  it  would  not  have  happened."  The  witness 
also  testified  that  the  captain  said  nothing  about  whistles  or  lights. 
It  is  true  there  is  other  evidence  either  directly  conflicting  or  not 
readily  reconcilable  with  the  above,  but  the  same  might  be  said  of 
any  view  of  the  case  which  could  possibly  be  taken.  Accepting  then, 
as  we  do,  the  above  as  presenting  the  true  situation  of  affairs,  it  is 
obvious  that  the  "Cahill"  was  not  in  anywise  at  fault  The  captain 
of  the  "Cahill"  appears  to  have  maintained  a  straight  course  through- 
out, and  when  the  captain  of  the  "Patton"  ported  his  helm  to  pass  to 
the  starboard  of  the  boat  in  front  of  him,  he  was  attempting  to  pass 
to  the  starboard  of  the  car  float,  and  not  of  the  "Cahill,"  and  passing 
out,  as  he  did  from  the  stem  of  the  car  float  diagonally  across  the 
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river,  he  suddenly  and  unexpectedly  encountered  and  collided  with  the 
''Cahiir*  which  was  still  maintaining  her  course.  This  theory  would 
have  caused  the  "Cahill"  to  strike  the  port  bow  of  the  "Patton"  at  about 
the  angle  at  which  it  appears  from  the  testimony  she  was  struck. 

This  disposes  of  the  case ;  but  another  view  of  the  testimony  might 
be  taken  which  leads  to  the  conclusion  that  the  "Patton,"  whatever 
be  said  of  the  "Cahill,"  was  at  least  measurably  in  fault.  As  already 
stated,  her  captain  admitted  that  he  did  not  know  which  way  the  boat 
on  which  he  saw  the  white  towing  lights  ahead  of  him  was  going  when 
he  twice  sounded  his  whistle  and  ported  his  helm.  In  acting,  there- 
fore, as  he  did,  he  clearly  violated  rule  3  or  rule  8,  Act  June  7,  1897, 
c.  4,  30  Stat.  100,  101  [U.  S.  Comp.  St.  1901,  p.  2883],  which  are  as 
follows : 

"When  steam  vesoels  are  approacbing  each  other,  If  either  vessel  falls  to  un- 
derstand the  course  or  intention  of  the  other,  from  any  cause,  the  vessel  so 
in  doubt  shall  immediately  signify  the  same  by  giving  several  short  and  rapid 
blasts,  not  less  than  four,  of  the  steam  whistle." 

'*When  steam  vessels  are  running  in  the  same  direction,  and  the  vessel 
which  is  astern  shall  desire  to  pass  on  the  right  or  starboard  band  of  the  ves- 
sel ahead,  she  shall  give  one  short  blast  of  the  steam  whistle,  as  a  signal  of 
such  desire,  and  if  the  vessel  ahead  answers  with  one  blast  she  shall  put  her 
helm  to  port ;  or  if  she  shall  desire  to  pass  on  the  left  or  port  side  of  the  ves- 
sel ahead,  she  shall  give  two  short  blasts  of  the  steam  whistle  as  a  signal 
of  such  desire,  and  if  the  vessel  ahead  answers  with  two  blasts,  shall  put  her 
helm  to  starboard ;  or  if  the  vessel  ahead  does  not  think  it  safe  for  the  vessel 
astern  to  attempt  to  pass  at  that  point,  she  shall  immediately  signify  the  same 
by  giving  several  short  and  rapid  blasts  of  the  steam  whistle,  not  less  than 
four,  and  under  no  circumstances  shall  the  vessel  astern  attempt  to  pass  the 
vessel  ahead  until  such  time  as  they  have  reached  a  point  where  it  can  be  safe- 
ly done,  when  said  vessel  ahead  shall  signify  her  willingness  by  blowing  the 
proper  signals." 

The  act  of  Congress  in  which  the  above  rules  appear  provides  that 
they,  with  other  regulations  therein  found  for  preventing  collisions, 
"shall  be  followed  by  all  vessels  navigating  all  harbors,  rivers,  and  in- 
land waters  of  the  United  States,"  with  certain  exceptions  which  need' 
not  be  mentioned  here,  as  they  have  no  applicability  to  the  present  situ- 
ation. Whether,  therefore,  the  boat  upon  which  the  captain  of  the 
"Patton"  saw  the  mast  lights  was  going  from  or  coming  towards  fiim, 
he  clearly  shows  himself  in  fault.  In  either  case  he  violated  a  pre- 
scribed rule  of  navigation,  for  he  admits  that  he  went  ahead  without 
receiving  any  answer  to  his  signal  in  total  ignorance  of  the  direction 
the  boat  in  front  of  him  was  taking. 

Upon  the  whole  case,  then,  we  think  the  libelant  has  not  shown 
satisfactorily,  by  the  weight  of  the  testimony,  that  the  respondent's  neg- 
ligence caused  the  collision.  It  should  be  noted  in  this  connection  that 
the  fact,  if  fact  it  be,  that  the  "Cahill"  was  on  the  wrong  side  of  the 
river,  as  found  and  relied  upon  by  the  learned  judge  below,  was  not 
set  forth  in  the  libel  as  one  of  the  grounds  of  complaint. 

The  decree  below  should  be  reversed,  with  costs. 
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(157  Fed.  229.) 

MICKLB  V.  UNITED  STATES. 

(Circuit  Oourt  of  Ai^>eal8,  Eighth  Circuit    November  4,  1907.) 

No.  2,582. 

1.  Obihinal  Law— TBiAii— Dxeeotion  of  Vkbdictt. 

The  evidence  In  every  criminal  case  should  be  sufficient  to  warrant  a 
reasonable  conclusion  of  the  defendant's  guilt,  otherwise  it  is  the  duty  of 
the  court  to  instruct  a  verdict  in  his  favor. 

lEd.  Note.— For  cases  in  point,  see  Cent.  Dig.  vol.  14,  Criminal  Law.  H 
1727-1729.] 

2.  LaBOENT— SUFTICIEEVOT  OF  BVIDENCB. 

A  verdict  of  conviction  in  a  prosecution  for  larceny  held  not  supported 
by  any  legal  evidence. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  32,  Larceny,  H  164- 
169.] 

In  Error  to  the  United  States  Court  of  Appeals  in  tlie  Indian  Ter- 
ritory. 

P.  D.  Brewer  and  Guy  L.  Andrews,  for  plaintiff  in  error. 
T.  B.  Latliam,  U.  S.  Atty. 

Before  VAN  DEVANTER  and  ADAMS,  Circuit  Judges,  and  RIN- 
ER,  District  Judge. 

RINER,  District  Judge.  The  plaintiff  in  error,  Ed  Mickle,  was  in- 
dicted by  the  grand  jury  sitting  within  and  for  the  central  district  of 
the  Indian  Territory  for  the  larceny  of  four  hogs,  the  property  of 
Enoch  Kindle.  The  indictment  was  returned  on  tiie  16th  of  Novem- 
ber, 1904,  and  charged  that  the  larceny  was  committed  on  the  20th  of 
December,  1902.  A  trial  was  had  on  the  16th  of  March,  1905,  the 
plaintiff  in  error  convicted  and  sentenced  to  t\\'0  years  in  the  peniten- 
tiary. He  filed  a  motion  for  a  new  trial,  which  was  overruled.  He 
then  took  an  appeal  to  the  United  States  Court  of  Appeals  in  the  In- 
dian Territory  (98  S.  W.  349),  which  affirmed  the  judgment  of  the 
trial  court,  and  the  case  is  brought  here  upon  a  writ  of  error  to  that 
court. 

Several  errors  are  assigned ;  but  in  the  view  we  have  taken  of  this 
case  it  will  only  be  necessary  to  notice  the  third,  which  is  as  follows: 
"Third,  the  court  erred  in  failing  to  instruct  the  jury  to  acquit  the  de- 
fendant." The  rule  is,  as  often  declared,  that  this  court  will  not  weigh 
the  evidence  to  pass  upon  conflicts  therein,  but  will  look  into  it  only  to 
see  whether  there  was  error  in  not  directing  a  verdict,  because  there 
was  no  evidence  to  sustain  the  verdict  rendered.  We  have  carefully 
read  all  of  the  testimony  submitted,  and  are  of  opinion  that  the  most 
that  can  be  said  for  it  is,  that  possibly  it  might  raise  a  conjecture  or 
suspicion  unfavorable  to  the  defendant.  But  evidence  only  stiflSdent 
for  this  purpose  is  not  legal  evidence,  for  the  jury  must  be  governed 
by  the  evidence  of  facts  upon  which  the  suspicion  is  based,  not  by  the 
suspicion  itself.  The  evidence  in  every  criminal  case  should  be  suffi- 
cient to  warrant  a  reasonable  conclusion  of  the  defendant's  guilt.     Oth- 

\\n}'^^  ^^  ^^  ^^^  ^"^y  ^^  ^^^  ^^"^^  ^^  instruct  a  verdict  in  his  favor. 
While  it  is  true  we  find  a  statement  in  the  bill  of  exceptions  that  "the 
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above  is  all  of  the  evidence  offered  by  either  side  in  the  case,"  and  to 
which  statement  the  district  attorney  added  the  following:  "I  think 
the  foregoing  states  fairly  well  the  evidence  as  corrected  as  it  was 
given  in  the  trial  of  the  case" — ^yet  the  transcript  of  the  evidence  as 
contained  in  the  record  does  not  suggest  a  careful  or  accurate  steno- 
graphic report  of  the  testimony,  and  possibly  there  are  omissions  of 
evidence  upcm  which  the  able  and  learned  judge  of  the  lower  court 
acted.  However  this  may  be,  with  this  statement  in  the  record,  we 
are  governed  by  the  record  as  we  find  it.  Our  conclusion  is  that  there 
was  no  evidence  to  sustain  the  verdict  rendered,  and  that  the  trial 
court  should  have  instructed  the  jury  to  return  a  verdict  for  the  de- 
fendant. 

The  judgment  of  the  United  States  Court  for  the  Central  District  of 
the  Indian  Territory,  and  the  judgment  of  the  United  States  Court  of 
Appeals  in  the  Indian  Territory,  which  affirmed  the  judgment  of  the 
trial  court,  are  reversed,  and  this  case  is  remanded  to  the  United  States 
court  for  the  Central  District  of  the  Indian  Territory,  with  instruc- 
tions to  grant  a  new  trial. 

(157  Fed.  230.) 

VILTER  MFG.  00.  v.  OTTB. 

(Circuit  CJourt  of  Appeals,  Eighth  Circuit    November  6,  1907.) 

No.  2,581 

Master  and  Sebvant— Injubt  to  Sebvant— Fellow  Sebvaivts. 

The  fact  that  a  foreman  In  charge  of  a  single  job  of  work  being  dcme 
by  defendant  corporation,  who  worked  with  the  men  under  him,  had  the 
I>ower  to  hire  and  discharge  them  and  to  direct  their  movements  In  that 
particular  work,  did  not  erect  that  single  job  Into  a  department  of  de- 
fendant's business  so  as  to  make  the  foreman  a  vice  principal,  but  he  re- 
mained a  fellow  servant  with  the  men  under  him,  and  for  his  negligence 
resulting  in  an  Injury  to  one  of  such  men  defendant  cannot  be  held  liable. 

[Ed.  Note. — For  cases  In  point,  see  CJent  Dig.  vol.  34,  Master  and  Serv- 
ant, §§  422-488. 

Who  are  fellow  servants,  see  notes  to  Northern  Pae.  R.  Oo.  y.  Smith, 
8  C.  a  A.  668;  Flippln  v.  Kimball.  31  C.  O.  A.  286.] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Nebraska. 

Ralph  W.  Bredcenridge  (Charles  J.  Greene,  on  the  brief),  for  plain- 
tiff in  error. 

Edson  Rich  (J.  C.  Cook,  on  the  brief),  for  defendant  in  error. 

Before  VAN  DEVANTER  and  ADAMS,  Circuit  Judges,  auu  RI- 
NER,  District  Judge. 

ADAMS,  Circuit  Judge.  The  manufacturing  company  was  engaged 
in  installing  a  refrigerator  plant  in  a  brewery  in  Fremont,  Neb.,  and 
while  lifting  into  place  some  refrigerating  pipe,  Otte,  one  of  its  em- 
ployes, was  injured.  He  successfully  proseaited  a  suit  for  damages 
in  the  court  below,  and  this  writ  of  error  is  brought  to  secure  a  re- 
versal of  the  judgment.  The  court  below  was  requested  at  the  close 
of  all  the  evidence  to  direct  a  verdict  in  favor  of  the  defendant  on  the 
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ground  that  if  there  was  any  negligence  it  was  the  negligence  of  a 
fellow  servant.  Instead  of  complying  with  that  request  the  court  in- 
structed the  jury  that  "the  person  in  charge  of  the  work  on  the  part 
of  the  defendant  [whose  name  was  Wright]  had  control  of  the  men, 
the  employment  of  the  men,  and  discharging  them  and  directing  them, 
and  for  that  resLSon  the  court  instructs  you  as  a  matter  of  law  that  he 
was  the  vice  principal,  *  ♦  *  and  not  a  fellow  servant."  It  will 
be  assumed  that  there  was  evidence  tending  to  show  the  facts  upon 
whidi  the  learned  trial  judge  predicated  his  conclusion.  There  was 
also  evidence,  which  is  undisputed,  that  Wright  was  the  foreman  in 
charge  of  the  men  on  the  job,  that  he  worked  with  them  doing  the 
same  manual  labor  which  they  did,  and  that  he  worked  under  the  im- 
mediate direction  of  a  man  by  the  name  of  Flemming,  who  was  the 
general  western  agent  of  the  defendant  company,  and  who  was  fre- 
quently at  Fremont  during  the  progress  of  the  work.  Wright  ordered 
one  of  the  six  men  working  witii  him  and  under  his  direction  to  knodc 
out  a  support  which  was  holding  up  a  heavy  frame  of  refrigerating 
pipes  about  to  be  elevated  into  place  by  a  block  and  tackle.  In  obedience 
to  that  command  the  support  was  removed,  and  the  suspended  frame 
swung  and  lurched  in  some  way  unnecessary  to  specify  and  caught 
Otte  by  the  thumb  and  lacerated  it  so  that  it  had  to  be  amputated. 
The  negligence  charged  and  relied  upon  for  a  recovery  was  the  giving 
of  the  order  to  remove  the  support  suddenly  and  without  warning  to 
plaintiff. 

The  logic  of  the  charge,  in  view  of  the  undisputed  evidence,  is  that, 
even  if  Wright  was  only  a  foreman  actually  working  with  a  gang  of 
men  under  ttie  immediate  direction  of  a  superintendent,  yet  if  he  had 
charge  of  the  work,  the  right  to  hire  and  discharge  men  for  that  work, 
and  to  direct  them  in  that  work,  he  was  a  vice  principal,  and  his  neg- 
ligence was  imputable  to  the  master.  The  evidence  does  not  disclose 
that  defendant  was  engaged  in  a  business  which  naturally  or  reasonably, 
within  the  rule  laid  down  in  B.  &  O.  R.  R.  v.  Baugh,  149  U.  S.  368, 
383,  13  Sup.  Ct.  914,  37  L.  Ed.  772,  consisted  of  different  departments 
which  required  different  executive  heads,  or  that  there  were  any  such 
departments.  On  the  contrary,  so  far  as  disclosed  by  this  record,  ihe 
defendant  had  one  business,  simple  and  indivisible  in  its  character, 
and  directed  as  usual  by  its  general  officers  or  agents.  There  is  no 
proof  that  Wright  was  intrusted  with  the  management  and  super- 
vision of  defendant's  entire  business,  or  of  any  separate  department  as 
known  to  the  law.  He,  with  the  plaintiff,  was  engaged  at  the  time 
of  the  injury  to  the  latter  in  executing  a  single  and  separate  piece  of 
work,  one  out  of  many  in  the  general  business  of  the  master;  and  at 
the  time  of  the  injury  they  were  actually  working  together  in  doing 
the  act  which  produced  the  injury. 

In  these  circumstances  the  fact  that  Wright  had  actual  control  of 
the  crew,  the  power  to  hire  and  discharge  them,  and  to  direct  their 
movements  in  that  particular  work,  did  not  erect  that  single  job  into 
a  department  of  defendant's  business,  and  did  not  make  him  a  vice 
principal.  Alaska  Mining  Co.  v.  Whelan,  168  U.  S.  86,  18  Sup.  Ct 
40,  42  L.  Ed.  390;  City  of  Minneapolis  v.  Lundin,  7  C.  C.  A.  344,  58 
Fed.  525 ;  United  Zinc  Companies  v.  Wright,  156  Fed.  571  ;*  Westing- 

1  84  C.  C.  A.  337. 


Digitized  by 


Google 


MORGAN  T.  BENEDUM.  675 

house,  Church,  Kerr  &  Co.  v.  Callaghan  (C.  C.  A.)  155  Fed.  397,*  re- 
cently decided  by  this  court.  He  was  in  law  and  fact  a  fellow  servant 
with  the  plaintiff  in  the  construction  of  the  refrigerating  plant  in  ques- 
tion, and  the  risk  of  his  negligence,  if  any,  was  assumed  by  his  co- 
employes.  Any  other  conclusion  would  make  every  separate  job  a 
separate  department  of  business  and  every  workman  whose  duties  em- 
braced the  exercise  of  temporary  authority  over  his  fellows  a  vice  prin- 
cipal. Such  is  not  the  law.  Under  the  authority  of  the  cases  just 
referred  to,  the  plaintiff  was  not  entitled  to  recover,  and  the  court 
should  have  instructed  the  jury,  as  requested,  to  find  a  verdict  for  de- 
fendant. The  judgment  is  reversed,  and  the  cause  reminded  to  the 
circuit  court,  with  directions  to  grant  a  new  trial. 


a57  Fed.  282.) 

MORGAN  v.  BENBDUM  et  al. 

(Circuit  Court  of  Appeals,  Fourth  Circuit    Noyember  6,  1907.) 

No.  71«. 

Bankbuptct— Appeals— TncE  fob  Taking. 

The  10  days  allowed  by  Bankr.  Act  July  1,  1808,  a  541,  f  25a,  80  Stat 
553  [U.  S.  Comp.  St  1901,  p.  8432],  for  taking  an  appeal  from  a  Judg- 
ment allowing  or  rejecting  a  claim,  cannot  be  extended  by  the  filing  of  a 
petition  for  rehearing,  after  such  time  has  expired,  nor  will  an  appeal 
lie  from  the  nillug  on  such  a  petition  which  is  addressed  to  the  discre- 
tion of  the  court. 

[Ed.  Note. — ^Appeal  dnd  review  in  bankruptcy  cases,  see  note  to  In  re 
Eggert,  43  C.  C.  A.  9.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Northern 
District  of  West  Virginia. 

This  case  was  heretofore  before  this  court,  and  is  found  reported  in  145 
Fed.  466,  76  C.  C.  A.  236.  The  original  case  Involved  the  question  of  whether 
a  certain  trust  deed  made  by  the  Augusta  Pottery  Company  was  Invalid  be- 
cause the  same  constituted  a  preference  of  certain  creditors  over  others  of 
said  corporation.  This  court  held  that  the  preference  existed,  and  the  deed 
was  Invalid,  and  this  appeal  presents  for  the  consideration  of  the  court  the 
question  of  whether  the  lower  court  erred  in  allowing  holders  of  bonds  of 
the  bankrupt,  secured  under  the  mortgage  thus  declared  invalid,  to  prove  their 
claims  in  bankruptcy  as  common  creditors,  notwithstanding  the  same  were 
not  filed  within  12  months  of  the  adjudication  of  the  bankruptcy.  Briefiy 
stated,  the  referee  on  the  8th  of  March,  1905,  held  the  deed  to  be  a  preference. 
On  the  17th  of  May,  1905,  the  district  court  reversed  that  holding,  and  this 
court  on  the  1st  of  May,  1906,  rendered  its  decision  reversing  the  lower  court, 
reported  as  above  stated.  Meantime  M.  L.  Benedum  and  John  A.  Howard, 
special  receiver,  etc.,  creditors,  whose  debts  are  In  dispute  on.  this  appeal,  on 
the  5th  of  October,  1905,  within  one  year  from  the  original  decision  of  the 
referee  holding  said  assignment  to  be  void  as  a  preference,  filed  their  proofs 
of  claim  before  the  referee.  On  the  26th  of  July,  1906,  and  after  the  man- 
date of  this  court  had  been  duly  certified  to  the  lower  court,  that  court  allow- 
ed the  said  Benedum  and  Howard,  special  receivers,  to  file  an  amended  proof 
of  their  said  claims,  and  on  said  26th  of  July,  1906,  duly  allowed  the  same  in 
these  words :  "Upon  consideration  whereof  the  court  is  of  opinion  that  the  said 
John  A.  Howard,  receiver  as  aforesaid,  and  the  said  M.  L.  Benedum,  should 
be  permitted  to  file  said  proofs  of  claim  as  amendments  to  the  proofs  filed  by 
them  herein  on  the  10th  day  of  October,  1905.  It  is  therefore  adjudged,  or- 
dered, and  decreed  that  said  claUns  be  filed ;  that  the  claim  of  John  A.  How* 
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ard,  receiver  as  aforesaid,  amounting  with  Interest  to  date  to  $1,731.75,  be  al- 
lowed as  a  debt  without  priority  against  the  estate  of  Augusta  Pottery  Com- 
pany, bankrupt ;  that  the  claim  of  said  M.  L.  Benedum,  amounting  wltli  in- 
terest to  date  to  $4,040.75,  be  allowed  as  a  debt  without  priority  against  the 
estate  of  said  bankrupt ;  that  W.  Frank  Stout,  the  referee  to  whom  this  cause 
was  heretofore  referred,  be  and  he  is  hereby  directed  to  recast  the  dividend 
sheets  already  prepared  In  this  cause  so  as  to  include  the  claims  hereinbefore 
mentioned  and  In  due  course  to  cause  all  proper  dividends  thereon  to  be  paid." 
On  the  28th  of  August,  1900,  the  appellant  herein  filed  his  petitions  before  the 
referee,  and  afterwards,  on  the  10th  of  September,  1906,  before  the  court, 
asking  a  rehearing  of  the  ord«r  allowing  said  claims,  and  praying  that  the 
same  be  rejected  for  the  reason  that  the  proof  thereof  was  not  filed  within 
the  time  prescribed  by  the  bankrupt  act,  and  also  because  the  claims  were 
without  consideration  deemed  valuable  In  law,  and  void  as  to  bona  fide  cred- 
itors of  said  company.  The  lower  court  allowed  the  holders  of  said  debts  to 
answer  the  petitions,  and  referred  the  questions  arising  thereon  to  the  referee. 
On  the  3l8t  of  October,  1906,  the  district  court  entered  an  order  dismissing 
the  petitions,  among  other  thln!?s  reciting  that  the  appellant  had  failed  to 
present  proof  of  the  averments  made  In  the  time  required  by  tiie  order  of 
reference.    From  the  latter  order  this  appeal  is  taken. 

Scott  C.  Lowe,  for  appellant. 

Davis  &  Davis,  Riley  &  Ritz,  and  Osman  E.  Swartz,  for  appellees. 

Before  PRITCHARD,  Circuit  Judge,  and  MORRIS  and  WAD- 
DILL,  District  Judges. 

WADDILL,  District  Judge  (after  stating  the  facts  as  above).  Two 
questions  are  presented  for  consideration.  First,  whether  in  point  of 
fact  the  proofs  of  claims  were  presented  within  the  statutory  period; 
and,  second,  whether  the  appellant  has  within  the  like  period  taken  an 
appeal  from  the  decision  of  the  lower  court  allowing  the  claims. 

In  the  view  we  take,  it  is  unnecessary  to  decide  the  first  questicm 
raised,  though  in  passing  it  may  be  said  that  it  would  seem  that  the 
holders  of  3ie  debts  should  be  afforded  opportunity  to  prove  their 
claimis  as  common  creditors,  after  it  was  finally  adjudged  that  they 
were  creditors  of  that  class.  Keppell  v.  Tifiin  Sav.  Bank,  197  U.  S. 
355,  25  Sup.  Ct.  443,  49  L.  Ed.  790,  13  Am.  Bankr.  Rep.  552.  But 
whatever  may  be  the  correct  view  in  this  respect,  it  cannot  avail  to 
serve  these  appellants,  as  manifestly  the  appeal  from  the  order  allow- 
ing the  claims  was  not  taken  within  the  time  prescribed  by  the  statute. 
The  bankruptcy  act  of  July  1,  1898,  c.  641,  §  25,  30  Stat  553  [U.  S. 
Comp.  St.  1901,  p.  3432],  in  plain  terms  provides  that  from  orders 
allowing  or  rejecting  a  debt  or  claim  of  $500  or  over,  "such  appeal 
shall  be  taken  within  10  days  after  the  judgment  appealed  from  has 
been  rendered,  and  may  be  heard  and  determined  by  the  appellate 
court  in  term  or  vacation  as  the  case  may  be."  This  appeal  should 
have  been  taken  within  10  days  from  the  order  of  26th  of  July,  1906, 
and  the  time  cannot  be  extended  by  means  of  a  petition  for  review  or 
rehearing  filed  more  than  a  month  thereafter.  To  do  so  would  be  to 
evade  the  statute  of  limitations  entirely.  The  fact  that  the  appeal  was 
taken  within  10  days  from  the  order  finally  denying  the  application 
for  a  rehearing  entered  on  the  31st  day  of  October,  1906,  cannot  be 
used  to  bridge  over  the  period  from  July  to  October.  No  appeal  lies 
trom  ^  order  rejecting  a  petition  for  rehearing  under  the  bankrupt 
law.     Sections  24  and  25  of  the  bankruptcy  act  prescribe  in  what  cases 
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appeals  may  be  had,  and  these  sections  manifestly  do  not  cover  such 
a  case  as  this.  Loveland  on  Bankruptcy,  §§  302,  314.  Assuming 
diat  the  appellant  relies  on  the  rules  and  practice  in  equity  causes  as 
controlling  in  the  matter  of  taking  this  appeal,  he  is  clearly  without 
remedy,  as  it  is  well  settled  that  inasmuch  as  petitions  for  rehearing 
are  addressed  to  the  sound  discretion  of  the  court,  no  appeal  lies  from 
an  order  refusing  the  same.  11  Bates,  Eq.  Pro.  686 ;  Steines  v.  Frank- 
lin, 14  Wall.  15,  20  L.  Ed.  846;  Biiffington  v.  Harvey,  96  U.  S.  99, 
24  L.  Ed.  381;  Boesch  v.  GraflF,133  U.  S.  699,  10  Sup.  Ct.  378,  33  L. 
Ed.  787. 

The  decision  of  the  lower  court  is  plainly  right,  and  should  be  af- 
firmed. 

Affirmed* 


(157  Fed.  234.) 

GILL  T.  AUSTIN. 

(Circolt  Ckmrt  of  Appeals,  First  Circuit    November  21,  1907.) 

No.  6C2. 

ooubts— gibouit  coxtbts  of  appeals— ruues  of  dsdsiion  as  bctwksn  two 
Circuit  Coubts  of  Appeals  in  Different  Cibouits. 

In  accordance  with  the  practice  in  this  circuit  to  follow  the  decisions  of 
other  Circuit  Courts  of  Appeals  whenever  they  may  properly  form  a  prec- 
edent, Eldman  y.  TUg^unan,  186  Fed.  141,  69  C.  O.  A.  189,  Is  followed  on 
a  question  of  the  construction  of  the  statutes  with  reference  to  the  war 
revenue  tax  on  legacies. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  voL  18,  Courts,  H  827,  828.] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Massachusetts. 

William  H.  Garland,  Asst.  U.  S.  Atty.  (Asa  P.  French,  U.  S.  Atty., 
and  J.  C.  McReynolds,  Special  Asst.  Atty.  Gen.,  on  the  brief),  for 
plaintiff  in  error. 

James  W.  Austin  and  Francis  C.  Welch,  for  defendant  in  error. 

Before  COLT  and  PUTNAM,  Circuit  Judges,  and  ALDRICH, 
District  Judge. 

PUTNAM,  Circuit  Judge.  This  writ  of  error  involves  the  same 
questicm  of  statutory  construction  with  reference  to  the  war  revenue 
tax  on  legacies  whidi  was  passed  on  adversely  to  the  United  States  by 
the  Circuit  Court  of  Appeals  in  the  Second  Circuit  in  Kidman  v.  Tilgh- 
man,  136  Fed.  141,  69  C.  C.  A.  139,  decided  on  February  24,  1905.  It 
is  true  there  is  another  question  involved  here,  whether  or  not  the 
legacy  on  which  the  tax  was  assessed  ever  became  effectual ;  but  that 
we  can  pass  by.  Eidman  v.  Tilghman  was  affirmed  by  a  divided  court 
in  203  U.  S.  680,  27  Sup.  Ct.  779,  51  L.  Ed.  326.  It  is  also  said  that 
the  same  question  was  decided  against  the  United  States  by  the  Circuit 
Courts  of  Appeals  for  the  Third  Circuit  (McCoach  v.  Philadelphia 
Trust,  Safe  Deposit  &  Ins.  Co.,  142  Fed.  120)^  and  the  Seventh  Circuit 
(United  States  v.  Marion  Trust  Co.,  143  Fed.  301,  74  C.  C.  A.  439) ; 
also  by  a  divided  court  in  McCoach  v.  Norris,  206  U.  S.  539,  27  Sup. 
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Ct.  793,  61  L.  Ed.  921.  Inasmuch  as  all  these  decisions  were  against 
the  United  States,  we  have  not  had  occasion  to  verify  what  is  claimed 
with  reference  to  those  in  the  Third  and  Seventh  Circuits.  The  judg-- 
ment  of  the  Circuit  Court  now  brought  before  us  for  review  was  in 
harmony  with  the  result  in  Eidman  v.  Tilghman.  Under  the  circum- 
stances, it  seems  of  no  advantage  for  us  to  express  any  opinion,  and, 
perhaps,  it  would  be  presuming  for  us  to  do  so.  It  is  enough  that  wc 
refer  to  our  practice,  as  stated  many  times,  with  reference  to  our  dis- 
position to  firilow  decisions  of  the  Circuit  Courts  of  Appeals  in  other 
circuits  whenever  they  can  form  a  precedent.  In  accordsmce  with  that 
practice,  we  hold  that  the  United  States  cannot  prevail 
The  judgment  of  the  Circuit  Court  is  affirmed. 


MEMORANDUM  DECISIONS. 


056  Fed.  1021.) 

ATLANTIC  COAST  LINE  R.  CO.  v.  UNITED  STATES.  (Clrcolt  Obnrt  of 
Appeals,  Fourth  Circuit.  November  22,  1907.)  No.  754.  In  Error  to  the 
District  Court  of  the  United  States  for  the  Eastern 'District  of  North  Carolina. 
For  opinion  below,  see  153  Fed.  918.  Geo.  B.  Elliott,  for  plaintiff  in  ctkht. 
L.  M.  Walter,  Sp.  Asst.  U.  S.  Atty.,  and  Harry  Skinner,  U.  S.  Atty.  Before 
PRITCHARD,  Circuit  Judge,  and  MORRIS  and  WADDILL.  District  Judges. 

PER  CURIAM.  Upon  an  inspection  of  the  record  in  this  case  it  appears 
that  the  writ  of  error  was  Improvidently  granted,  in  that  there  was  no  final 
Judgment  in  the  courc  l)clow.  The  writ  of  error  is  therefore  dlsmiseed,  and 
th«  District  Court  will  proceed  with  the  case  according  to  law. 


066  Fed.  1022.) 

CHOUQUETTB  T.  MEXICAN  CENT.  RY.  CO.,  Limited.  (Circuit  Ooort  of 
Appeals,  Fifth  Circuit.  November  26,  1907.)  No.  1,477.  In  Error  to  the 
Circuit  Court  of  the  United  States  for  the  Western  District  of  Texas.  Geo. 
E.  Wallace  and  J.  A.  Buckler,  for  plaintiff  in  error.  T.  A.  Falvey  and  Waters 
Davis,  for  defendant  in  error.  Before  PARDEE,  McCOBMICK,  and  SHEL- 
BY, Circuit  Judges. 

PER  CURIAM.  The  judgment  of  the  Circuit  Court  is  reversed,  and  the 
cause  is  remanded,  with  instructions  to  dismiss  the  suit,  without  prejudice 
to  an  action  in  any  court  willing  and  competent  to  administer  relief  under  the 
laws  of  Mexico.  See  Mexican  Central  Railway  Company,  Ltd.,  v.  J.  W.  E)ck- 
man,  Guardian,  etc.,  2a5  U.  S.  538,  27  Sup.  Ct  791,  51  L.  E>1.  920 ;  Slater  v. 
Mexican  Central  National  Railroad  Company,  194  U.  S.  120,  24  Sup.  Ct  581, 
48  L.  Ed.  900.    The  costs  of  this  court  to  be  paid  by  the  plaintiff  in  error. 


(166  Fed.  1022.) 

CONTINUOUS  GLASS  PLATE  CO.  v.  PRESSED  PRISM  PLATE  GLASS 
OO.  (Circuit  Court  of  Appeals,  Third  Circuit  October  2,  1907.)  No.  1,077. 
Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Western  District 
of  Pennaylvania.  Thomas  W.  Balcewell,  for  appellee.  Cause  diamissed,  on- 
dor  rule  16.     See  150  Fed.  (C.  C)  355. 
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<1M  Fed.  1022.) 

LOUrSVIIiliB  &  N.  R.  CO.  T.  LACY.  (Circuit  Court  of  Appeals,'  Fifth  Cir- 
cuit November  18,  1907.)  No.  1,730.  In  Error  to  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of  Alabama.  Q.  L.  Smith  and  H.  T. 
Smith,  for  plaintiff  in  error.  J.  W.  McAlpine,  B.  M.  Robinson,  and  C.  B. 
Hamilton,  for  defendant  in  error.  Before  PAUDBB  and  SHELBY,  Oircoit 
Judges,  and  BURNS,  District  Judge. 

PER  CURIAM.  This  case  was  submitted  to  the  jury  in  accordance  with 
the  opinion  and  judgment  of  this  court  in  Lacy  y.  Louisville  &  Nashville  R. 
Co.,  152  Fed.  134,  31  C.  C.  A.  352 ;  and  we  find  no  reversible  error  assigned  or 
apparent  in  the  proceedings  of  the  trial  court  in  the  last  trial  of  the  case,  and 
we  therefore  affirm  the  judgment,  rendered. 


a56  Fed.  1022.) 

LUTCHER  &  MOORE  LUMBER  CO.  V.  KNIGHT  et  al.*  (Orcuit  Court  of 
Appeals,  Fifth  Circuit.  December  10,  1907.)  No.  1,629.  In  Error  to  the 
Circuit  Court  of  the  United  States  for  the  Western  District  of  Louisiana. 
J.  D.  Wilkinson  and  Geo.  B.  Holland,  for  plaintiff  In  error.  A.  J.  Murff 
and  M.  J.  Cunningham,  Jr.,  for  defendants  in  error.  Before  PARDEE,  Mc- 
CORMICK,  and  SHELBY,  Qrcuit  Judges. 

PER  CURIAM.  After  a  thorough  and  attentive  consideration  of  the  ques- 
tions raised  on  this  writ,  we  are  of  opinion  that  the  matters  of  defense  relied 
upon  by  plaintiff  in  error  on  the  trial  below,  in  so  far  as  they  were  not  given 
consideration,  were  of  an  equitable  nature,  not  cognizable  in  a  court  of  law. 
We  therefore  affirm  the  judgment  of  the  Circuit  Court 


(156  Fed.  1022.) 

MEl'ROPOLITAN  LIFE  INS.  CO.  v.  TALBOTT.  (Circuit  Court  of  Ap- 
peals, Fifth  Circuit.  December  3,  1907.)  No.  1,660.  In  Error  to  the  Circuit 
CJourt  of  the  United  States  for  the  Northern  District  of  Texas.  Maurice  E. 
Locke  and  Eugene  P.  Locke,  for  plaintiff  in  error.  Wendel  Spence,  for  defend- 
ant in  error.    Before  PARDEE,  McCORMlCK,  and  SHELBY,  Circuit  Judges. 

PER  CURIAM.  The  judgment  of  the  Circuit  Court  is  affirmed.  See  142 
Fed.  694,  74  a  a  A.  20. 


(156  Fed.  1023.) 

MEXICAN  CENT.  RT.  CO.,  Limited.,  v.  EC?K»f  AN.  (Circuit  Ourt  of  Ap- 
peals, Fifth  Circuit.  November  26,  1907.)  No.  1,475.  In  Error  to  the  Cir- 
cuit Court  of  the  United  States  for  the  Western  District  of  Texas.  T.  A. 
Falvey  and  Waters  Davis,  for  plaintiff  In  error.  Geo.  E.  Wallace,  for  defend- 
ant in  error.    Before  PARDEE,  McCORMlCK,  and  SHELBY,  Circuit  Judges. 

PER  CURIAM.  Considering  the  answer  of  the  Supreme  Court  of  the 
United  States  to  the  questions  heretofore  certified  in  this  case  (see  Mexican 
Central  Railway  Co.,  Ltd.,  v.  J.  W.  Eckman,  Guardian,  etc.,  205  U.  S.  538, 
27  Sup.  Ct.  791,  51  L.  Ed.  920,  and  the  case  of  Slater  v.  Mexican  Central  Na- 
tional Railroad  Company,  194  U.  S.  120,  24  Sup.  Ot  581,  48  L.  EM.  90O),  the 
judgment  of  the  Circuit  Court  Is  reversed,  and  this  cause  is  remanded,  with 
instructions  to  dismiss  the  same  at  the  costs  of  the  plaintiff  helow,  hut  without 
prejudice  to  an  action  in  any  court  willing  and  competent  to  administer  relief 
under  the  laws  of  Mexica 


(156  Fed.  1023.) 

ROLLER  V.  BURKBTT  et  al.     (Circuit  Court  of  Appeals,  Fifth  Circuit. 
November  26,  1907.)    No.  1,553.    Appeal  from  the  Circuit  Court  of  the  United 

^Rehearing  denied  January  21,  1908. 
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States,  for  the  Ekstern  District  of  Louisiana.  Tbos.  J.  Gibson,  Hiram  Olass, 
W.  L.  Bstes,  Jno.  J.  King,  and  C.  K.  Bell,  for  api>ellant  Chasi  S.  Todd,  for 
appellees.  Before  PARDEE,  McCORMICIv,  and  SHELBY,  Circuit  Judges. 
PER  CURIAM.  Tiiis  appeal  is  dismissed,  on  the  authority  of  Menge  t. 
Warriner,  120  Fed.  816,  87  C.  C.  A.  432,  and  Cay  y,  Yereen,  144  Fed.  S30,  75 
Ob  C  A.  0G7,  and  authorities  there  cited. 


(166  Fed.  1023.) 

WAGGONER  et  al.  t.  NATIONAL  BANK  OF  COMMERCE  et  al.  (Circuit 
Court  of  Appeals,  Fifth  Circuit  November  26.  1907.)  No.  1.7ia  Appeal 
from  the  Circuit  Court  of  the  United  States  for  the  Northern  District  of 
Texas.  W.  O.  Davis  and  Sam  J.  Hunter,  for  appellants.  J.  H.  Barwise,  Jr., 
Geo.  B.  Miller,  and  F.  E.  Dycus,  for  appellees.  Before  PARDEXI,  McCOB- 
HICK,  and  SHELBY,  Circuit  Judges. 

PER  CURIAM.  This  is  the  second  appeal  in  this  case.  The  decree  now 
befdre  oi  seems  to  be  in  accordance  with  our  views  as  expressed  in  our  former 
opinion  (143  Fed.  53,  74  (3.  C.  A.  207),  and  in  the  matters  not  passed  upon 
in  the  former  appeal  seems  to  be  correct  It  is,  however,  somewhat  involved, 
and,  as  it  is  suggested  that  under  one  aspect  of  the  decree^  it  might  permit  a 
double  recovery  on  the  Ck>ffey-Neal  chattel  mortgage,  it  is  amended  by  limit- 
ing the  full  recovery  by  the  National  Bank  of  Commerce  and  the  Bank  of 
America,  as  against  W.  T.  Waggoner  and  Robert  Houssels,  to  the  sum  of 
$13337JK),  tog^er  with  10  per  cent  interest  thereon  from  date  of  decree, 
that  being  the  full  amount  secured  by  said  chattel  mortgage;  and,  as  thus 
amended,  the  decree  is  affirmed. 


(156  F^  1023.) 

ZABAFONITIS  et  aL  T.  UNITED  STATES.*  (Orcuit  Court  of  Appeals, 
Fifth  CJircuit  December  10,  1907.)  No.  1,717.  In  Error  to  the  Circuit  Court 
of  the  United  States  for  the  Northern  District  of  Texas.  Yancey  Lewis  and 
Nelson  Phillipa  for  plaintiffs  in  error.  Wm.  H.  Atwell,  U.  S.  Atty.  Before 
PABDEB,  Mccormick,  and  SHELBY,  Circuit  Judges. 

PER  CURIAM.  Notwithstanding  the  exhaustive  brief  filed,  we  adhere  to 
our  conclusions  in  this  case  when  it  was  before  the  court  at  a  former  term 
(United  States  v.  Zarafonitis  et  al.,  150  Fed.  97,  80  C.  a  A.  61) ;  and  the  jodg- 
meat  of  the  Circuit  Court  is  affirmed. 

^Rehearing  d^iied  January  21,  1908. 
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ABATEMENT  AND  REVIVAL 

Judgment  as  bar  to  another  actiouf  see  "Jadgmeut,"  S  8. 

Pleas  in  abatement  in  criminal  prosecution,  see  "Criminal  Law/'  |  4. 

ABUniNG  OWNERS. 

Compensation  for  taking  of  or  injury  to  lands  or  easements  for  public  use,  see 

"Eminent  Domain/'  S  1. 
Rights  in  streets  in  cities,  see  "Municipal  Coiporatlons,"  i  !• 

ACCIDENT. 

Cause  of  death,  see  "Death,**  |  1. 

ACCOMPLICES. 

Testimony,  see  "Criminal  Law/'  S  9. 

ACCORD  AND  SATISFACTION. 

See  "Release." 

ACCOUNT. 

Accounting  as  to  profits  in  suit  to  restrain  unfair  competition,  see  "Trade- 
Marks  and  Trade-Names,"  S  2. 

ACCRUAL 

Of  right  of  action,  see  "Limitation  of  Actions,"  |  !• 

ACKNOWLEDGMENT. 

Operation  and  effect  of  admissions  as  evidence,  see  "Evidence,"  §  8. 
Operation  and  effect  of  admissions  as  ground  of  estoppel,  see  "Estoppel,"  I  1. 

ACTION. 

Accrual,  see  "Limitation  of  Actions,"  S  1. 

Bar  by  former  adjudication,  see  "Judgment,"  S  8, 

Jurisdiction  of  courts,  see  "Courts." 

Laches,  see  "Equity,"  S  2. 

Limitation  by  statute,  see  "Limitation  of  Actions." 
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State  legislatioD  affecting  equitable  defenses  in  action  at  law  in  United  States 
court,  see  "Ctourts,"  S  2. 

ACHkofM  heiiceen  parties  in  particular  relatiom. 
See  **Atbmemtj  and  Client,*'  S  2 ;  "Master  and  Servant,"  S  5. 


Actions  hy  or  against  particular  classes  of  per9on$» 

See  "Brokers,-  S  2;  "Carriers,*  i  2;   '•Receivers,"  |  2. 
Foreign  insurance  companies,  see  "Insurance,*'  |  1. 

Particular  causes  or  grounds  of  action. 

See  "Death,"  I  1;  "Fraud," §2;  "Insurance," « 3 ;  "Negligence," 1 2 ;  •^aite." 

Bond  of  depositary,  see  "Depositaries." 

Broker's  commissions,  see  "Brokers,"  S  2. 

Deatli  caused  by  operation  of  railroad,  see  "Railroads,"  SS  1-^ 

Death  of  passenger,  see  "Carriers,"  S  2. 

Infringement  of  copyright,  see  "Copyrights,"  i  2. 

Infringement  of  patent,  see  "Patents,"  (  6. 

Personal  injuries,  see  "Landlord  and  Tenant,"  S  2;   'faster  and  Servant,**  f 

6;  "Railroads,"  SS  1,2. 
Services  of  attorney,  see  "Attorney  and  Client,"  S  2. 
Taking  of  or  injury  to  property  in  exercise  of  power  of  eminent  domain,  see 

"Eminent  Domain,"  S  1. 
Unfair  competition  in  trade,  see  **Trade-Marks  and  Trade-Names,"  i  2. 
Unpaid  taxes,  see  '*Taxation,"  S  1. 

Particular  forms  of  action. 
See  "Syectment** 

Particular  forms  of  special  relief. 
See  "Divorce" ;  "Injunction" ;  "Quieting  TiUe." 
Alimony,  see  "Divorce,"  S  2. 

Cancellation  of  written  instrument,  see  "Cancellation  of  Instruments.** 
Determination  of  adverse  claims  to  real  property,  see  "Quieting  Title." 
Removal  of  cloud  on  title,  see  "Quieting  Title." 

Particular  proceedings  in  actions. 
See  "Damages" ;  "Evidence";  "Judgment";  "Limitati<m  of  Acti<»s" ;  *«Plead- 
Ing" ;   "Removal  of  Causes" ;   *Trlal." 

Particular  remedies  in  or  incident  to  actions. 
See  "Injunction" ;   "Receivers" ;    **Tender." 

Proceedings  in  exercise  of  special  or  limited  jurisdictions. 

Criminal  prosecutions,  see  "Criminal  Law." 
Suits  in  equity,  see  "Equity." 

Review  of  proceedings. 
See  "Appeal  and  Error";  "Equity,"  §  4;  "New  Trial." 

S   1.    Joinder,  splittlnsy  oonsolidatlon,  and  seTeraaoe* 

Under  Rev.  St.  §  921  [U.  S.  Comp.  St.  1901,  p.  685],  which  authorizes 
federal  courts  to  consolidate  "causes  of  a  like  nature  or  relative  to  the 
same  question,"  a  Circuit  Court  has  power  In  its  discretion  to  consoli- 
date for  trial  separate  actions  brought  against  a  railroad  company  to 
recover  for  the  death  of  persons  who  were  killed  at  the  same  time  and 
in  the  same  manner. 

— Diggs  V.  Louisville  &  N.  R.  Co.,  156  Fed.  5i34 ;   Dunnaway  v.  Same, 
Id.    84  C.  a  A.  330 
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ADEQUATE  REMEDY  AT  LAW. 

Effect  <m  Jurisdiction  of  equity,  see  "Equity,"  i  1. 

ADJUDICATION. 

Of  iMiokniptcy;  aee  ''Bankrm^tcy/'  |  L 

Of  courts  in  general,  w&t  'Ttamix,'*  f  1. 

Operation  and  effect  of  former  adjudication,  see  "Judgment,**  |  8. 

ADMINISTRATION. 

Of  estate  of  bankrupt,  see  "Bankruptcy,"  |  3. 
Of  property  by  receiver,  see  "Receivers,"  f  1. 

ADMIRALTY. 

See  "ColllBion";  "Shipping." 

ADMISSIONS. 

As  evidence  in  civil  actions,  see  "Evidence,"  S  3. 

ADVERSE  CLAIM. 

To  real  property,  see  "Quieting  Title." 

ADVERSE  POSSESSION. 

See  "Limitation  of  Actions." 

S    1*    Nature  and  requisites. 

If  one  claiming  under  an  assurance  of  title  defining  boundaries  place  a 
tenant  in  possession  without  lim'iting  him  to  any  definite  part,  the  ten- 
ant's possession  will  extend  to  the  landlord's  boundaries,  although  the 
land  actually  occupied  is  but  a  small  part  of  the  whole. 

—Bell  V.  North  American  Coal  &  Coke  Co.,  155  Fed.  712 

84  0.  0.  A.  eo 

Under  Shannon's  Code  Tenn.  |  4456,  possession  of  land  under  assurance 
of  title,  if  continued  for  seven  years,  operates  not  only  to  bar  an  action 
on  a  superior  title,  but  to  devest  that  title  and  vest  it  in  the  adverse  hold- 
er; but,  on  the  other  hand,  possession  without  color  of  title  continued  for 
seven  years  gives  a  mere  right  to  defend  against  the  title  so  long  as  the 
possession  is  actual  and  continuous,  under  section  4458,  which  provides 
that  no  person  shall  have  any  action  for  any  lands,  but  within  seven  years 
after  the  right  of  action  has  accrued,  and  such  right  is  lost  the  moment 
the  possession  is  abandoned.  Hence,  under  such  statute  as  construed  by 
the  Supreme  Court  of  the  state,  where  one  in  possession  of  land  without 
color  of  title  attorned  to  another  who  had  made  entry  from  the  state 
of  a  definite  tract,  including  bis  own,  and  agreed  to  hold  possession  of  the 
whole  for  his  landlord,  the  effect  was  an  abandonment  of  his  own  posses- 
sion, and  from  that  time  his  possession  was  that  of  his  landlord  and 
referable  to  the  entry,  and  extended  to  the  whole  tract,  although  there 
was  no  extension  of  his  actual  inclosure. 

— Bell  V.  North  American  Coal  &  Coke  Co.,  155  Fed.  712 

84  0.  0.  A.  60 
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I  S.    Operation  and  effect. 

When  a  tenant  is  placed  in  posseesion  of  a  definite  part  of  a  larger  tract  of 
land,  tbe  possession  will  not  avail  the  landlord  beyond  the  part  so  claimed 
and  held. 

—Bell  y.  North  American  Coal  &  Ck>ke  Oo.,  155  Fed.  712 

84  O.  O.  A.  60 

AFFIDAVITS. 

ParHcular  proceedinga  or  purposes. 
See  ••Contempt,'*  |  L 

AGREEMENT. 


See  •KJontracts," 


ALASKA. 


Criminal  Jnrlsdictlim  of  United  States  court  in,  see  ••Criminal  Law,**  S  1- 
Revlew  of  district  court,  in  suit  for  divorce,  see  "Divorce,**  i  1. 

ALIENS. 

False  swearing  in  naturalization  proceedings,  see  •'Perjury,*'  |  1. 
Jurisdiction  of  United  States  court  of  offense  of  false  swearing  in  naturallttf 

tion  proceedings,  see  "Criminal  Law,**  %  1. 
Testimony  of  accomplices  and  eodefendants  In  prosecution  for  giving  false 

testimony  in  naturalization  proceedings,  see  "CMminal  Law,"  f  9. 

ALIMONY. 

See  "Divorce,"  i  2. 

AMENDMENT. 

Of  application  for  patent,  see  "Patents,"  S  2. 
Of  Judgment,  see  "Judgment,"  S  1. 

ANSWER. 

In  pleading,  see  ''Pleading,"  S  3. 

ANTICIPATION. 

Of  patents,  see  "Patents,"  S  6. 

APPEAL  AND  ERROR. 

See  "New  Trial." 

Appellate  Jurisdiction  of  United  States  courts,  see  "Courts,**  |  2. 

Review  In  action  for  divorce,  see  "Divorce,"  S  1. 

Review  in  bankruptcy  proceedings,  see  "Bankruptcy,"  IS  6,  7. 

Review  in  criminal  prosecutions,  see  "Criminal  Law,*'  H  12,  13. 

§   1.    Deoislonfl  reTlewable. 

An  order  made  by  a  Circuit  Court  under  Rev.  St.  §  724  [U.  S.  Comp. 
St.  1001,  p.  583],  requiring  a  party  to  an  action  at  law  to  produce  books 
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or  writings  at  the  trial,  is  an  Interlocutory  and  not  a  final  order,  and  Is 
not  reviewable  on  a  writ  of  error  prior  to  final  Judgment  in  the  cause. 
— Pennsylvania  R.  CJo.  v.  International  CJoal  Mln.  Co.,  156  Fed.  765. . 

84  O.  C.  A.  421 

S   £•    Presentation  and  reserration  in  lower  oonrt  of  gronnds  of  roTiew. 

A  motion  for  a  new  trial  is  not  essential  in  a  federal  court  to  entitle 
a  party  to  a  review  of  the  Judgment  on  writ  of  error  by  the  Circuit  Court 
of  Appeals. 

— Aaron  V.  United  States,  155  Fed.  833 84  C.  0.  A.  67 

A  defendant  may  assign  for  error  the  overruling  of  a  motion  to  dis- 
miss, made  at  the  close  of  plaintiff's  evidence,  on  the  ground  that  there 
was  no  issue  of  fact  for  submission  to  the  Jury,  although  such  motion 
was  not  renewed  at  the  conclusion  of  all  the  evidence,  where  the  only  ques- 
tion in  issue  under  the  evidence  was  the  proper  construction  of  a  written 
contract  plain  in  its  terms,  upon  which  defendant's  evidence  had,  and 
could  have,  no  bearing. 

— Lydia  Cotton  Mills  v.  Prairie  Cotton  Co.,  156  Fed.  225 

84  C.  0.  A.  129 

The  question  of  want  of  mutuality  in  the  contract  on  which  a  counter- 
claim is  predicated  is  properly  ^raised  by  the  record;  plaintiff  having  at 
the  close  of  the  evidence  moved  for  an  Instructed  verdict  on  the  ground 
that  defendant  showed  a  failure  of  consideration  on  the  part  of  plaintiff 
for  the  contract,  and  the  overruling  of  the  motion  having  been  assigned 
as  error,  and  such  assignment  insisted  on  In  the  brief. 

—A.  Santaella  &  Co.  v.  Otto  F.  Lange  Co.,  155  Fed.  719 

84  C.  C.  A.  145 

An  exception  by  a  defendant  to  testimony  brought  out  by  him  on  crosa- 
ezamination  of  a  witness  for  plaintiff,  and  a  motion  to  strike  out  such 
testimony,  are  Insufiaclent  under  the  circumstances  according  to  the  prac- 
tice of  the  federal  courts  to  raise  any  question  for  review  by  the  appel- 
late court,  where  the  record  does  not  show  that  any  grounds  for  eitiier 
were  given  or  any  reason  shown  why  the  testimony  was  improper. 

— Katahdln  Pulp  &  Paper  Co.  v.  Peltomaa,  156  Fed.  342 

84  C.  O.  A.  288 

To  entitle  a  party  to  assign  as  error,  in  an  appellate  court,  that  there 
was  no  evidence  in  support  of  the  verdict  rendered,  the  question  must 
have  been  presented  to  the  trial  court  by  a  motion  for  direction  of  a  ver- 
dict, and  due  exception  taken  to  Its  refusal. 

—Sun  Pub.  Co.  V.  Lake  Erie  Asphalt  Block  Co.,  167  Fed.  80 

84  C.  C.  A.  584 
Where  it  was  agreed  between  counsel  that  certain  printed  articles  should 
be  taken  by  the  Jury,  error  cannot  be  assigned  because  they  were  not  so 
taken,   where  no  request  therefor  was  made  to  the  court,  and  conse- 
quently no  ruling  made. 

— Sun  Pub.  Co.  V.  Lake  Brie  Asphalt  Block  Co.,  157  Fed.  80 

84  O.  C.  A.  584 

To  render  the  rulings  of  a  trial  court,  admitting  or  rejecting  evidence, 

reviewable  on  a  writ  of  error,  the  record  must  show  an  exception,  taken 

to  each  ruling,  assigned  as  error,  and,  where  an  objection  was  sustained 

to  a  question,  the  answer  expected. 

— Sun  Pub.  Co.  V.  Lake  Brie  Asphalt  Block  Co.,  157  Fed.  80 

84  C.  0.  A.  584 
f  3.    Assignment  of  errors. 

The  provision  of  Circuit  Court  of  Appeals  rule  No.  11,  that  the  court, 
at  its  option,  may  notice  plahi  errors  not  assigned,  reserves  to  the  court, 
In  the  interest  of  Justice,  the  right,  resting  In  public  duty,  to  take  cogni- 
zance of  palpable  errors  on  the  face  of  the  record  and  proceedings,  es- 
pecially such  as  clearly  demonstrate  that  the  suitor  has  no  cause  of  ac- 
tion. 

—A.  Santaella  &  Oo.  v.  Otto  F.  Lange  Co.,  165  Fed.  719 

84  0.  C.  A.  146 
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ft  4.    Rertew— Seoy*  aad  ezteat  in  t^mmrmL 

A  question  not  put  In  Issue  by  tbe  pleadings,  nor  coTered  by  the  decree 
of  the  court  below,  and  the  determination  of  which  was  not  necessary  to 
the  decision  made,  will  not  be  determined  by  the  appellate  court,  altbougfa 
the  trial  court  may  hare  made  a  finding  thereon. 

—Hessian  v.  Patten,  156  Fed,  »56 84  a  a  A.  456 

ii   5.    «^  Parties  emtitled  to  allege  error. 

Where,  after  the  entry  of  an  ex  parte  order  appointing  a  temporary  re- 
ceiver, the  defendant  by  agreement  made  by  counsel  consented  to  the  re- 
tention of  the  receivership,  he  cannot  review  sudi  order  on  an  appeal  tak- 
en from  a  subsequent  decree  in  the  cause. 

^Halghtft  rreeseCo.  y.  Weiss,  1!»  Fed.  828 84  a  a  A.  224 

9   6.    — »  Preswnptioms. 

Where  an  order  referring  the  whole  cause  to  a  master  would  have  been 
Irregular  when  made,  under  the  equity  rules,  unless  by  consent  of  the  pai^ 
ties,  such  consent  must  be  presumed  by  the  appellate  court,  in  tbe  ab- 
sence of  anything  on  the  subject  in  the  record. 

— Haight  &  Freese  Co.  v.  Weiss,  156  Fed.  328 84  O.  a  A.  224 

S  7.    «^  Diseretlem  of  lower  eonrt. 

The  refusal  of  a  court  to  postpone  a  trial  because  of  the  absence  of  one 
of  a  party's  counsel  is  discretionary,  and  not  reriewable  on  a  writ  of  ^- 
ror. 

—Sun  Pub.  Co.  V.  Lake  Brie  Asphalt  Block  Co.,  157  Fed.  80 

84  C.  O.  A.  584 
S   8.    — —  Qmestioms  of  fact,  Terdiets,  and  fladlmss. 

On  a  writ  of  error  to  a  federal  court  in  an  action  at  law,  where  the 
evidence  was  conflicting,  the  verdict  is  conclusive  in  the  appellate  court 
on  every  question  of  fact  embraced  within  the  issues  submitted  to  the 
Jury. 

— Gilmore  v.  McBride,  156  Fed.  464 84  0.  O.  A.  274 

That  a  verdict  Is  against  the  weight  of  the  evidence  cannot  be  assign- 
ed as  error  in  the  federal  courts. 

—Sun  Pub.  Co.  V.  Lake  Erie  Asphalt  Block  Co.,  157  Fed.  80 

84  C.  a  A.  584 

That  a  Judgment  is  excessive  cannot  be  assigned  for  error  in  the  Cir- 
cuit Court  of  Appeals. 

—Nelson  v.  Bank  of  Fergus  County,  157  Fed.  161 84  O.  O.  A.  609 


I  9*    — —  Haradoss 

Error  in  permitting  a  witness  to  state  a  conclusion  is  without  prejudice 
where  he  had  previously  stated  the  facts  on  which  it  was  based. 

— Columbia  Box  ft  Lumber  Co.  v.  Drown,  156  Fed.  45© 

84  C.  O.  A.  269 

Errors  in  permitting  a  witness  to  testify  to  values  without  his  com- 
petency having  been  shown,  and  in  stating  facts  from  hearsay,  were  harm- 
less and  not  ground  for  reversal  of  the  Judgment,  where  the  competency  of 
the  witness  was  shown  on  his  cross-examination,  and  the  facts  to  which 
_he  testified  upon  hearsay  were  corroborated  by  the  testimony  of  the  ad- 
verse party. 

— Gilmore  v.  McBride,  156  Fed.  464 84  a  C  A.  274 

§  10.  Detenainatioa  and  dispositloa  of  eaaso— BoTersal. 

Where  a  Circuit  Court  was  without  Jurisdiction  of  a  cause  because  of 
the  absence  from  the  complaint  of  necessary  Jurisdictional  allegations, 
tbe  appellate  court,  in  reversing  the  Judgment  therein  for  that  reason, 
may  properly  remand  the  cause  and  direct  that  plaintiff  be  permitted  to 
amend  the  complaint  in  that  respect,  especially  where  the  question  of 
Jurisdiction  was  not  raised  in  the  trial  court. 

— Puget  Sound  Nav.  Co.  v.  Lavendar,  156  Fed.  361. ..  .84  a  G.  A.  259 
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APPEARANCE. 

Authority  of  attorn^  to  appear  for  client,  see  ** Attorney  and  Ollent,**  §  1. 

APPLIANCES. 

Liability  of  employer  for  defects,  see  "Master  and  Servant,"  |  8. 

APPRAISAL 

Of  merchandise  subject  to  duty,  see  "Customs  Duties,"  |  2. 

ASSESSMENT. 

On  stockholder  of  Insolvent  corporation,  see  "Corporations,"  |  2. 

ASSIGNMENT  OF  ERRORS. 

See  "Appeal  and  Brror,"  i  8;   "Criminal  Law,"  i  12. 

ASSIGNMENTS  FOR  BENEFIT  OF  CREDITORS. 

See  "Bankruptcy,"  H  i^-^ 

ASSUMPTION. 

Of  risk  by  employ^,  see  "Master  and  Servant,"  §&  3,  5. 

ATTACHMENT. 

Attachment  for  contempt  in  violating  injunction,  see  "Injunction,"  §  2. 

ATTORNEY  AND  CLIENT. 

Attorney's  fees  as  coats  in  bankruptcy  proceedings,  see  "Bankruptcy,"  §  8. 
Privileged  communications,  see  "Witnesses,"  S  2. 

Review  of  ruling  of  trial  court  refusing  to  postpone  trial  because  of  al)sence 
of  counsel,  see  "Appeal  and  Error,"  S  7. 

S    1*    Retainer  and  authority. 

The  entry  of  appearance  for  a  defendant  by  an  attorney  is  presumed  to 
have  been  authorized,  and,  to  relieve  himself  from  the  effect  of  such  ap- 
pearance, such  defendant  has  the  burden  of  proving  to  the  satisfaction 
of  the  court  that  it  was  unauthorized. 

—Aaron  v.  United  States,  155  Fed.  833 84  O.  a  A.  67 

f   2*    Gompensation  amd  lien  of  attorney. 

In  determinkig  the  reasonable  value  of  services  rendered  by  an  attor- 
ns, it  is  proper  to  consider  the  value  of  the  property  in  litigation,  and 
where  such  property  consisted  of  an  interest  in  a  mining  claim  which  was 
recovered  by  the  attorney  for  his  client,  in  a  subsequent  action  by  him  to 
recover  for  his  services,  evidence  is  admissible  to  show  the  market  value 
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of  such  interest,  not  only  wben  recovered,  but  also  up  to  the  time  of  trial, 
if  still  owned  by  defendant,  as  well  as  the  amount  he  has  actually  receiT- 
ed  as  his  share  of  the  proceeds  of  the  worlsing  of  the  claim. 

— Gilmore  V.  McBride,  156  Fed.  464 84  O.  a  A.  274 

In  an  action  by  an  attorney  to  recover  a  reasonable  fee  for  services 
rendered  in  conducting  an  action,  the  fact  that  plaintiff  filed  a  notice 
claiming  a  lien  in  such  action  is  not  a  conclusive  admission  on  his  part 
that  the  value  of  his  services  did  not  exceed  the  sum  claimed  in  sodi 
notice,  but  the  question  of  the  weight  to  be  given  to  such  notice  as  an  ad- 
mission is  one  for  the  exclusive  determination  of  the  Jury  under  all  the 
evidence  in  the  case. 

—Gilmore  v.  McBride,  156  Fed.  464 84  a  a  A.  274 

AUTHORITY. 

Of  attorney,  see  "Attornej  and  Client,"  S  1. 

AVERAGE. 

General  ayerage,  see  "Shipping,"  f  2. 

BAILMENT. 

See  "Banks  and  Banking,"  |  1;    "Depositaries.** 

Courts  are  indisposed  to  extend,  by  inference,  the  perils  of  an  unprofit- 
able trust;  and  so  it  is  that  every  bailee  without  reward  is  regarded  as 
having  assumed  the  least  responsibility  consistent  with  his  actual  un- 
dertaking. 

--Christian  v.  First  Nat  Bank  of  Deadwood,  S.  D.,  155  Fed.  706. .. . 

84  a  a  A.  53 

BANKRUPTCY. 

S  1.  Petition,  adjndieatioii,  warraiity  and  oiutody  of  property  ImtoI- 
vntary  prooeodincs. 

The  only  issues  triable  in  a  contested  bankruptcy  proceeding  are  tho«e 
of  insolvency  and  whether  the  alleged  act  of  bankruptcy  has  been  com- 
mitted, and  the  court  is  not  required  to  deny  a  motion  by  the  petition- 
ing creditors  for  a  dismissal  of  the  proceeding,  if  satisfied  that  it  is  made 
in  good  faith,  because  of  other  issues  sought  to  be  raised  by  the  answer  and 
which  it  has  no  poWer  to  try. 

—Bernard  v.  Abel,  156  Fed.  649;  In  re  Bernard,  Id..  .84  C.  O.  A.  361 

An  issue  as  to  the  insolvency  of  an  alleged  bankrupt  involves  as  ele- 
ments the  questions  of  the  amount  of  his  indebtedness  and  the  fair  valua- 
tion of  his  propei'ty,  both  of  which  he  is  entitled  to  have  determined  by 
a  Jury ;  and  the  court  cannot  make  a  preliminary  finding  as  to  the  valid- 
ity and  amount  of  the  claims  of  certain  creditors  which  will  be  condu- 
sive  on  the  jury  upon  the  trial  of  such  issue. 

— Schloss  V.  A.  Strellow  &  Co.,  156  Fed.  662 84  O.  a  A.  374 

An  adjudication  of  bankruptcy  on  a  petition  diarging  different  acts 
of  bankruptcy,  and  which  does  not  show  upon  which  one  it  proceeded, 
does  not  render  either  charge  res  Judicata  in  the  further  proceedings. 
—In  re  Letson,  157  Fed.  78 84  C.  a  A,  582 

S  2.  AMisnment,  administration,  and  distribution  of  bankrupt**  ••• 
tate— Preferences  and  transfers  by  bankrupt,  and  attaokments 
and  otker  liens. 

To  render  a  preferential  payment  received  by  a  creditor  from  his  debtor 
within  four  months  prior  to  the  latter's  bankruptcy  voidable  under  Bankr. 
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Act  July  1,  180a  c.  541.  §  60b.  30  Stat.  562  [U.  S.  Comp.  St.  1901,  p.  34451 
aft  amended  by  Act  Feb.  .'i,  1003,  c.  487,  §  13,  32  Stat.  799  [U.  S.  Comp.  St. 
Supp.  1905,  p.  689],  the  bankrupt  must  not  only  have  been  insolvent  when 
the  payment  was  made,  but  must  have  intended  it  as  a  preference,  and.  If 
in  fact  made  in  the  ordinary  course  of  business,  without  thought  of  injur- 
ing other  creditors  and  in  the  belief  in  his  ability  to  pay  them  all,  the 
creditor  receiving  it  cannot  be  charged  with  reasonable  cause  to  believe 
that  a  preference  was  intended. 

—In  re  First  Nat.  Bank  of  Louisville,  Ky.,  155  Fed.  100;   First  Nat. 
Bank  of  Louisville,  Ky.,  v.  Holt,  Id. 84  C.  C.  A.  16 

The  making  of  a  present  loan  Is  a  sufficient  consideration  for  a  trans- 
fer of  collateral  to  secure  not  only  such  loan,  but  also  a  prior  indebted- 
ness, and,  where  such  a  transfer  was  made  in  good  faith  when  the  debtor 
was  solvent,  the  right  of  the  creditor  to  the  securities  attached  at  tiiat 
time  and  collections  subsequently  made  by  it  thereon  and  applied  oh  the 
prior  debt  after  the  debtor  became  insolvent  and  within  four  months  ptlcr 
to  its  bankruptcy  do  not  constitute  voidable  preferences. 

—In  re  Fhrst  Nat  Bank  of  Louisville,  Ky.,  155  Fed.  100;   First  Nat. 
Bank  of  Louisville,  Ky.,  v.  Holt,  Id. 84  C.  C.  A.  IC 

Although  the  rights  of  a  trustee  in  bankruptcy  and  those  of  an  .ssignee 
in  insolvency  under  a  state  statute  are  defined  in  similar  language,  yet  a 
state  statute  making  a  certain  transfer  void  as  against  an  assignee  eo 
nomine  does  not  make  it  void  as  against  a  trustee  in  bankruptcy. 

—In  re  Loveland,  155  Fed.  838;    In  re  Llttlefield,  Id.;    Putnam  r. 
Loveland,   Id 84  C.  C.  A.  72 

A  mortgagor,  after  having  paid  a  part  of  a  mortgage  debt,  borrowed 
further  sums  from  the  mortgagee,  and  indorsements  were  made  upon  the 
mortgage  note,  to  the  effect  that  such  sums  should  be  added  to  the  amount 
previously  remaining  due  thereon.  Held,  that  the  mortgage  was  a  valid 
lien  in  equity  for  the  full  amount  of  the  debt  as  so  increased  as  against 
the  mortgagor's  trustee  in  bankruptcy,  whether  tested  by  the  statutes  of 
Massachusetts  as  construed  by  its  Supreme  Judicial  Court  or  by  the  pro- 
visions of  the  bankruptcy  act 

—In  re  Loveland,  155  Fed.  838;    In  re  littlefleld,  Id.;    Putnam  r. 
Loveland,    Id 84  C.  C.  A.  72 

A  court  of  bankruptcy  may  by  summary  process  require  those  who  as- 
sert title  to,  or  an  interest  in,  property  which  has  rightfully  come  Into 
its  possession  and  control  as  part  of  the  bankrupt's  estate,  to  present  their 
claims  to  that  court  and,  the  notice  being  reasonable,  may  proceed  lo  ad- 
judicate the  merits  of  such  claims. 

—In  re  Epstein,  156  Fed.  42 84  C.  C.  A.  206 

While  property  in  the  course  of  administration  under  the  bankruptcy 
act  is  not  exempted  from  taxation,  or  freed  from  tax  liens  or  claims  there- 
tofore fastened  upon  it  it  is  nevertheless  In  custodla  legis,  and  a  pre- 
existing tax  lien  or  claim  cannot  be  converted  into  a  full  title  by  the  pro- 
curement of  a  tax  deed  without  the  court's  sanction. 

—In  re  Epstein,  196  Fed.  42 84  C.  C.  A.  208 

A  surety  or  indorser  for  a  bankrupt  is  a  creditor  within  the  meaning 
of  Bankr.  Act  July  1,  1898,  c.  541,  30  Stat  544  [U.  S.  Comp.  St  1901,  p. 
3418]. 

— Kobusch  V.  Hand,  156  Fed.  660 84  O.  C.  A.  372 

Where  the  president  of  a  corporation  was  an  indorser  on  its  notes 
given  to  a  bank,  and  with  knowledge  of  its  insolvency  and  within  four 
months  prior  to  its  bankruptcy  caused  It  to  pay  the  notes  with  intent 
to  relieve  himself  from  liabili^  and  to  secure  an  advantage  over  other 
creditors,  a  preference  was  given  which  may  be  recovered  from  him  by 
the  trustee  under  Bankr.  Act  July  1,  1808,  c.  541,  S  60b.  30  Stat.  562  (U. 
S.  Comp.  St.  1901,  p.  3445],  as  amended  by  Act  Feb.  5,  1008,  c.  487,  S  IS, 
82  Stat  799  ITT.  S.  Comp.  St  Supp.  1907,  p.  1031]. 

—Kobusch  V.  Hand,  156  Fed.  600 84  0.  C.  A.  372 

84  C.C.A.- 
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There  exists  no  special  trust  relation  between  a  bankrupt,  and  his  cred- 
itors during  the  four  months  prec-ediug  the  bankruptcy  which  entitles 
his  trustee  to  avoid  his  transactions  during  that  time  on  grrounds  other 
than  those  specified  In  the  bankruptcy  act. 

—In  re  Letson,  157  Fed.  78 84  C.  C.  A.  582 

S  3«    -^  Adminisiratlon  of  estate. 

A  court  of  bankruptcy  has  Jurisdiction  to  order  a  sale  of  property  of  a 
bankrupt  upon  which  a  lien  is  asserted  free  from  such  lien,  and  without 
first  determining  either  its  validity  or  amouut. 

—In  re  Loveland,  155  Fed.  838;    In  re  Littlefield,  Id.;    Putnam  v. 
Loveland,   Id. 84  C.  C.  A.  Tl 

S  4«   -^  Glaiias  asAlnst  and  distribution  of  estate. 

That  a  claim  arises  as  a  consequence  of  bankruptcy  is  sufficient  to  ren- 
der it  provable  as  a  fixed  liability  absolutely  owing  at  the  date  of  the 
filing  of  the  petition,  within  the  meaning  of  Bankr.  Act  1808.  S  63a  (1),  c. 
541,  30  Stat  .562  [U.  S.  Comp.  St.  1901,  p.  3447]. 

—In  re  Neff,  157  Fed.  57 84  C.  C.  A.  561 

Bankruptc»y  is  such  an  anticipatory  breach  of  a  contract  to  take  and 
pay  for  stock  of  a  corporation  at  a  stated  price  and  time,  which  time  was 
subsequent  to  the  bankruptcy,  that  a  claim  for  damages  for  the  breach  is 
a  provable  debt. 

—In  re  Neflf,  157  Fed.  57 84  C.  C.  A.  561 

A  bankrupt  who  conducted  a  private  bank  gave  permission  to  the  presi- 
dent of  a  national  bank  who  had  no  account  with  the  bankrupt  to  draw 
checks  on  his  bank  to  the  amount  of  $25,000.  These  checks,  by  an  ar- 
rangement between  the  two  banks,  were  cleared  through  the  clearing 
house  by  the  national  bank,  which  charged  them  to  the  bankrupt  and 
credited  them  to  the  account  of  its  president  Later  the  bankrupt  gave 
his  note  for  the  amount  and  the  president  of  the  national  bank  gave  to 
the  bankrupt  a  corresponding  note.  Held,  on  the  evidence,  that  the  trans- 
action was  one  for  the  accommodation  of  the  president  of  the  national 
bank  individually,  and  not  of  his  bank,  and  the  latter  was  therefore  en- 
titled to  prove  its  note  against  the  bankrupt  estate. 

— Merchants'  ft  Manufacturers*  Nat.  Bank  of  Columbus,  Ohio,  t.  Gal- 
braith,  157  Fed.  208 84  C.  C.  A.  65<? 

S   5.    RisHts,  remedies,  and  diseluu^ge  of  bankrupt. 

In  the  absence  of  a  local  rule  to  the  contrary,  the  mere  use  by  an  in- 
solvent of  nonexempt  funds  or  assets  in  acquiring  a  homestead  does  not 
make  it  subject  to  the  claims  of  his  creditors  in  bankruptcy. 

—In  re  Letson,  157  Fed.  78 84  C.  C.  A.  582 

S  6.    Appeal  and  revision  of  prooeedings— Superintendence  and  revision. 

The  decision  of  a  district  court  reversing  that  of  a  referee  finding  that 
a  bankrupt  was  guilty  of  fraud  in  a  transaction  does  not  necessarily  in- 
volve a  question  of  law  so  as  to  be  reviewable  on  a  petition  to  revise, 
where,  so  far  as  shown  by  the  record,  there  may  have  been  a  conflict  of 
testimony  as  to  the  facts. 

—In  re  Letson,  157  Fed.  78 84  C.  C.  A.  582 

S  7.    ^^  Appeal. 

An  order  made  by  a  court  of  bankruptcy  aflirming  an  order  of  a  referee 
setting  aside  an  allowance  of  a  secured  claim,  and  requiring  the  creditor 
to  pay  to  the  trustee  the  amount  of  an  unlawful  preference,  is  one  made 
In  the  bankruptcy  proceedings  proper,  and  Is  reviewable  on  petition  for 
review,  under  Bankr.  Act  July  1,  181)8,  c.  .^41,  §  24b,  30  Stat.  553  [U.  S. 
Comp.  St.  1901.  p.  3432]. 

—In  re  First  Nat  Bank  of  Louisville,  Ky.,  155  Fed.  100;   First  Nat 
Bank  of  Louisville,  Ky.,  v.  IIoU,  Id 84  C.  C.  A.  16 

Where  an  appeal  taken  In  a  bankruptcy  proceeding  under  Bankr.  Act 
July  1,  1808,  c.  541,  §  25a,  30  Stat.  553  [U.  S.  Ck)mp.  St.  1901,  p.  3432L  In- 
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▼olves  only  a  question  of  law,  It  may  be  treated  by  the  appellate  court  as 
a  petition  to  revise. 

— In  re  Williams'  Estate,   156  Fed.  934;  Anbeuser-Busch  Brewing 
A88*n  V.  Harrison,  Id 84  O.  C.  A.  434 

The  fact  ^hat  a  bankrupt  accepted  the  benefit  of  an  order  of  a  referee, 
allowing  bim  certain  personal  property  exemptions,  does  not  preclude  him 
from  appealing  from  a  part  of  the  same  order  relating  to  his  homestead 
exemption. 

—In  re  Letson,  157  Fed.  78 84  C.  C.  A.  582 

The  10  days  allowed  by  Bankr.  Act  July  1,  1898,  c.  541,  §  25a,  30  Stat. 
553  [U.  S.  CJomp.  St.  1901,  p.  3432],  for  taking  an  appeal  from  a  Judg- 
ment allowing  or  rejecting  a  claim,  cannot  be  extended  by  the  filing  of  a 
petition  for  rehearing,  after  such  time  has  expired,  nor  will  an  appeal 
lie  from  the  ruling  on  such  a  petition  which  is  addressed  to  the  discre- 
tion of  the  court 

—Morgan  v.  Benedum,  15/7  Fed.  232 84  C.  C.  A.  675 

f  8.    Gotfts  and  fees. 

The  proceeds  of  property  of  a  bankrupt,  covered  by  valid  liens  and  sold 
by  the  court  of  bankruptcy*  by  request  or  consent  of  the  lien  holders,  who 
subsequently  filed  their  claims  in  such  court,  which  were  allowed  as  se- 
cured claims  In  an  amount  in  excess  of  such  proceeds,  are  properly  charge- 
able with  the  costs  of  such  court  appropriate  to  the  enforcement  of  the 
liens,  but  not  with  general  costs  of  the  administration  of  the  estate,  such 
as  the  general  fees  of  the  trustee  and  his  attorney,  or  for  the  services  of 
a  receiver  In  carrying  on  the  business  of  the  bankrupt  and  his  attorney, 
or  for  the  expenses  and  losses  of  such  business. 

— In  re  Williams'  Estate,  156  Fed,  934;    Anheuser-Busch  Brewing 
Ass'n  V.  Harrison,  Id 84  0.  C.  A.  434 

BANKS  AND  BANKING. 

Following  trust  funds  deposited  in  bank,  see  'Trusts,"  f  2. 

Redelivery  of  stock  in  mining  company  deposited  In  bank,  see  "Escrows.** 

§   1.    Fnnotions  and  dealings. 

A  bank  Is  not  chargeable  with  notice  of  fraud  in  the  inception  of  a  note 
which  It  discounted  merely  because  Its  president  had  knowledge  of  the 
facts,  which  was  gained  by  him  in  his  capacity  as  an  ofiicer  of  another 
corporation,  where  he  had  nothing  to  do  with  the  discounting  of  the 
note,  and  had  no  knowledge  of  It  at  the  time. 

— McCalmont  v.  Lannlng,  154  Fed.  353 84  C.  C.  A.  138 

In  such  case  the  banker  cannot  be  held  to  account  for  a  sum  originally 
advanced  by  the  principal  to  the  agent  to  be  used  for  the  purposes  of  the 
agency,  and  so  deposited  by  the  agent  to  his  own  credit,  but  which  was 
afterwards  treated  by  the  principal  as  a  loan  to  the  agent,  and  for  which 
his  note  was  taken,  nor  for  a  sum  lent  by  the  banker  to  the  agent  per- 
sonally, and  which,  having  been  used  for  agency  purposes,  was  repaid  by 
the  principal  with  knowledge  of  the  facts. 

—Harris  &  CJo.  v.  Chlpman,  156  Fed.  929 ;  Chlpman  v.  Harris  &  Oo.. 
Id 84  C.  C.  A.  429 

A  banker,  who  knowingly  permitted  an  agent  to  dei>oslt  money  of  his 
principal  to  his  own  account  and  mingle  the  same  with  his  own  funds  in 
violation  of  his  contract,  which  required  the  deposit  to  be  in  the  name  of 
his  principal.  If  for  that  reason  chargeable  with  liability  to  the  princi- 
pal, In  the  absence  of  fraud  or  conspiracy,  Is  accountable  only  for  losses 
resulting  directly  from  such  wrongful  deposit,  such  as  for  sums  applied 
by  the  agent  to  his  own  use,  and  not  for  losses  resulting  from  the  use  of 
the  money  by  the  agent  as  contemplated  by  the  contract  of  agency.  -  ' 
—Harris  &  CJo.  v.  Chlpman,  156  Fed.  929 ;  Chlpman  v.  Harris  &  Co., 
Id 84  C.  O.  A.  429 
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BAR 

Of  action  by  former  adjudication,  see  "Judgment,"  {  3. 

BAWDY  HOUSE. 

See  '^Disorderly  House." 

BENEFITS. 

Acceptance  of,  as  grounds  of  estoppel,  see  "Estoppel,"  |  1. 

BILL  OF  REVIEW. 

See  "Equity."  i  4. 

BILLS  AND  NOTES. 

Discounting  of  note  by  bank,  see  "Banks  and  Banking,"  |  1. 
Requirements  of  statute  of  frauds  afTectlng  note,  see  "Frauds,  Statute  of 
12. 

BOARDS. 

Of  general  appraisers,  see  ''Customs  Duties,"  S  2. 

BONA  FIDE  PURCHASERS. 

Of  municipal  bonds,  see  ''Municipal  Corporations,"  S  2. 

BONDS. 

County  bonds,  see  "Counties,"  S  2. 

General  average  bonds,  see  "Shipping,"  f  2. 

Municipal  bonds,  see  "Municipal  Corporations,**  i  2. 

Of  county  officers,  see  "Counties,"  S  1. 

Of  depositary,  see  •*Depo8ltaries." 

Under  revenue  laws,  see  "Internal  Revenue.' 

BREACH. 

Of  contract,  see  "Contracts,"  i  8. 

BROKERS. 

S    1«    Gompemsatloii  and  lion. 

Where  a  broker,  although  acting  as  agent  for  both  the  seller  and  pur- 
chaser of  property,  is  given  no  discretionary  power  to  negotiate  the  sale, 
but  his  employment  is  merely  to  bring  the  principals  together  and  to  keep 
them  informed  as  to  the  condition  of  the  property,  the  dual  employment 
is  not  Inconsistent  nor  contrary  to  public  policy,  and  he  may  receive  pay- 
ment  from  both  principals. 

— McLure  v.  Luke,  154  Fed,  647 84  a  a  A.  L 
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f  S.    Aotiaiui  for  oompenflatioii. 

Defendant  entered  Into  a  written  contract  with  plaintifTs  intestate  by 
which  he  agreed,  in  case  he  should  purchase  certain  mining  property  at  a 
stated  price  with  the  assistance  of  plaintiff's  intestate,  to  pay  the  latter 
a  commission.  Three  days  after  the  death  of  the  decedent  a  contract  was 
executed  by  which  defendant  purchased  the  property  with  other  property 
for  slightly  more  than  the  price  named.  A  witness  also  testified  that  on 
the  day  before  the  decedents  death  defendant  told  him  of  the  contemplated 
purchase,  and  asked  him  to  ascertain  if  the  decedent  would  not  accept  a 
sum  in  cash  in  lieu  of  an  interest  in  the  property  which  he  was  to  receive 
under  the  commission  contract.  Held,  that  the  contract  of  sale  and  such 
testimony  were  sufficient,  prima  facie,  to  establish  that  the  decedent  had 
performed  the  service  that  entitled  him  to  the  commission. 

— McLure  v.  Luke,  154  Fed.  647 ...84  O.  C.  A.  1 

BURDEN  OF  PROOF. 

In  civil  actions,  see  ••Evidence,"  f  1. 

CANCELLATION  OF  INSTRUMENTS. 

See  "Quieting  Title." 

I   1*    Rlsl&t  of  aotion  and  defenses. 

An  unmarried  man  77  years  old,  and  in  feeble  health,  deeded  his  farm 
to  his  nephew  on  the  expressed  consideration  of  $1  and  other  considera- 
tions, the  deed  reserving  to  the  grantor  a  life  estate.  It  was  also  orally 
agreed  that  the  grantee  should  furnish  support  to  the  gnintor  at  the  gran- 
tee's own  home,  which  he  did  so  long  as  the  grantor  remained  with  him. 
and  also  paid  the  interest  on  a  mortgage  on  the  farm.  Subsequently  the 
grantor  returned  to  the  farm  and  commenced  suit  for  cancellation  of  the 
deed.  He  was  shown  to  have  been  mentally  competent,  and  there  was 
no  evidence  to  establish  coercion  or  undue  influence.  Held,  that  the  fact 
that  the  deed  did  not  impose  a  positive  obligation  on  the  grantee  for  the 
grantor's  care  and  support  did  not  authorize  the  court  to  set  it  aside  as 
improvident  and  unconscionable. 

-McElroy  v.  Masterson,  156  Fed.  30 84  C.  C.  A.  202 

CARGO. 

See  "Shipping." 

CARRIERS. 

Conspiracy  to  induce  giving  or  receiving  of  rebates,  see  "CJonsplracy,"  §  1. 

Evidence  of  acts  and  declarations  of  conspirators,  in  prosecution  for  accept- 
ing rebates,  see  "Criminal  Law,"  f  7. 

Evidence  of  other  offenses  in  prosecution  for  accepting  rebates,  see  "Criminal 
Law,"  §  6. 

I  1.    Control  and  resnlatlon  of  oonunon  carriers. 

The  special  saving  clause  in  section  10  of  the  Hepburn  act  (Act  June 
29,  1906,  c.  3591,  34  Stat.  595),  does  not  mention  the  particular  subject  of 
the  general  saving  clause  in  Rev.  St.  f  13  [U.  S.  Comp.  St.  1901,  p.  6], 
namely,  the  effect  upon  existing  penalties,  forfeitures,  and  liabilities  of 
a  repealing  act,  and  can  be  accorded  reasonable  operation,  consistently 
with  the  true  intendment  of  its  language  and  with  the  undisturbed  opera- 
tion of  the  general  saving  clause,  by  treating  it  as  saving  causes  tlien  pend- 
ing in  the  courts  of  the  United  States  from  what  in  Its  absence,  and  in 
the  presence  of  the  general  saving  clause,  would  be  the  effect  upon  them 
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of  the  amendments  provided  for  In  that  act.  Consequently  it  does  not  by 
necessary  implication  supersede  the  general  saving  clause  or  impinge 
upon  its  field  of  operation. 

—Great  Northern  Ry.  CJo.  v.  United  States,  155  Fed.  945 

84  C.  C.  A.  93 

In  80  far  as  section  1  of  the  Elkins  act  (Act  Feb.  19,  1908.  c.  70a  32 
Stat.  847  [U.  S.  Comp.  St  Supp.  1905,  p.  599]),  provided  for  the  punish- 
ment of  acts  of  c(M*porate  carriers  in  knowingly  offering,  granting,  or 
giving,  as  also  the  acts  of  corporate  shippers  in  Iinowingly  soliciting,  ac^ 
cepting,  or  receiving,  rebates,  concessions,  or  discriminations  from  the 
legal  rates  and  tariffs.  It  was  not  abrogated  or  repealed  by  the  H^bum 
act  (Act  June  29,  1906,  c.  3591.  34  Stat.  584),  but  was  preserved  and  con- 
tinued ;  and  In  so  far  as  it  provided  for  the  pimlshment  of  such  acts,  when 
not  knowingly  done— assuming,  but  without  deciding,  that  it  did  so  pro- 
vide— it  was  repealed. 

—Great  Northern  Ry.  Co.  v.  United  States,  155  Fed.  945 

84  C.  C.  A.  93 

Private  tracks  built  by  the  owner  of  a  packing  plant  on  its  own  prop- 
erty, extending  from  a  connection  with  the  tracks  of  a  belt  line  railroad 
company  to  and  around  Its  buildings,  and  used  In  loading  cars  fbr  ship- 
ment, are  not  a  part  of  the  railroad  system,  but  plant  facilities,  and 
the  refunding  by  a  railroad  company,  which  made  and  published  a  schedule 
of  through  rates,  Including  the  belt  line  charge,  of  $1  per  car  to  such 
packing  company  on  shipments  made  by  It  and  paid  for  at  the  schedule 
rate,  on  the  ground  that  it  was  a  payment  for  the  use  of  such  private 
tracks,  thus  making  the  rate  charged  $1  per  car  less  than  that  published 
and  charged  to  shippers  generally  from  the  same  point,  constituted  the 
giving  of  a  rebate,  in  violation  of  section  1  of  Elkins  Act  February  19. 
1903,  c.  708,  32  Stat.  847  [U.  S.  Comp.  St.  Supp.  1907.  p.  880]. 

— Chicago  &  A.  Ry.  Co.  v.  United  States,  156  Fed.  558;  Faithom  v. 
Same,  Id.;    Wann  v.  Same,  Id. 84  C.  C.  A.  324 

§   2*    Carrias®  of  passensers. 

In  an  action  for  death  of  a  passenger  by  the  alleged  negligence  of  a  car- 
rier's servants,  evidence  that  plaintiff  was  a  passenger,  and  that  her  death 
resulted  from  nn  accident  to  the  train,  was  sufficient  to  establish  a  prima 
facie  case  of  the  carrier's  negligence. 

—Hopper  V.  Denver  ft  R.  G.  R.  Co.,  156  Fed.  273 84  C.  C.  A.  21 

Three  young  men  traveling  together  were  piiss^igers  on  a  railroad  train 
which  approached  Knoxvllle,  Tenn.,  which  was  their  destination,  after 
dark.  The  trainmen  had  announced  that  the  next  station  would  be  Knox- 
vllle, as  required  by  the  state  statute,  but  had  not  called  the  station, 
when  the  train  stopped  on  a  narrow  trestle  in  order  to  make  use  of  a 
Y  In  turning  before  entering  the  city.  The  next  morning  the  bodies  of 
the  young  men  were  found  near  together  under  the  trestle.  Upon  the 
trial  of  a  consolidated  action  against  the  railroad  company  to  recover 
for  their  deaths,  there  was  evidence  that  they  left  the  car  together,  while 
oil  the  trestle,  and  tending  to  show  that  they  fell  over  the  edge  as  they 
stepped  off.  Held,  that  neither  the  announcement  of  the  name  of  the 
next  station  nor  the  stopping  of  the  train  thereafter  before  it  was  reached 
was  negligence,  nor  was  either  an  invitation  to  passengers  to  alight  before 
the  station  was  called,  which  imposed  on  defendant  the  duty  of  warning 
them  or  rendered  It  liable  for  the  deaths  of  plaintiffs'  intestates. 

— Diggs  V.  Louisville  &  N.  R.  Co.,  15G  Fed.  564 ;   Dunnaway  v.  Same, 
Id 84  C.  a  A- 330 


CAUSE  OF  ACTION. 

See  "Action.** 
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CHANCERY. 

See  •^Equity." 

CHARGE. 

To  Jury  In  civil  actions,  see  "Trial,"  §§  1,  2. 

To  Jury,  In  criminal  prosecutions,  see  "Criminal  Law,'*  |  11* 

CHARTER  PARTIES. 

See  "Sblpping,"  |  1. 

CHEAT. 

See  "False  Pretenses";  "Fraud." 

CHILDREN. 

Liability  for  death  of,  caused  by  operation  of  railroad,  see  "Railroads,**  i  8. 


CHINA. 

tates  cour 

CIRCUIT  COURTS  OF  APPEALS. 


Criminal  Jurisdiction  of  United  States  coart  for  China,  see  "Criminal  lAxtf' 
«1. 


See  "Cburts,"  i  2. 

CITIES. 

See  "Municipal  Corporations.** 

CITIZENS. 

Citizenship  ground  of  Jurisdiction  of  United  States  courts,  see  "Courts,**  |  2; 
"Removal  of  Causes,"  S  1. 

CLAIMS. 

Against  estate  of  bankrupt,  see  "Bankruptcy,"  §§  2,  4. 
Mining  claims,  see  "Mines  and  Minerals,"  §  L 
Of  patent,  see  "Patents,"  |  4. 

CLOUD  ON  TITLE. 

See  "Quieting  Title."         , 

COLLECTION. 

Of  taxes,  see  "Taxation,"  §  1. 

COLLISION. 

f    1«    Steam  Tesaels  moetiiis  or  oroflsiiis* 

Libelant's  tug  Patton,  coming  up  the  Delaware  river  at  night  with  a 
tow  on  her  starboard  side,  came  into  collision  with  the  tug  CahiU, 
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down  witb  a  similar  tow.  Tlie  master  of  tlie  Patton  testified  that  short- 
ly before  the  collision  be  saw  the  white  towing  lights  of  a  vessel  a  half 
mile  ahead  of  him,  bnt  seeing  no  side  lights  he  was  onable  to  tell  whic^ 
way  it  was  going.  He  gave  a  signal  of  one  whistle  and  ported  his  helm, 
and  receiving  no  answer  he  signaled  again  and  again,  ported  and  still 
received  no  answer,  and  shortly  afterwards  the  Patton  was  stmc^  on  the 
port  bow  by  the  tow  of  the  Cahill.  Held,  on  the  evidence,  that  the  lights 
seen  by  the  Patton  were,  not  those  of  the  Cahill,  but  of  another  tug  going 
up  the  river  with  a  car  float  which  passed  on  the  starboard  side  of  the 
Cahill  and  was  between  her  and  the  Patton  until  the  latter  ported ;  that 
the  Patton  was  in  fault  and  re^)onsible  for  the  collision  in  violating  rule 
8  of  the  Inland  Navigation  Rules,  Act  June  7,  1807,  c.  4,  30  Stat.  100  [U. 
8.  Comp.  St.  1901,  p.  2882),  which  requires  a  vessel  when  approaching  an- 
other whose  course  she  fails  to  understand  to  signify  such  fact  by  several 
blasts,  or  rule  8,  which  prohibits  an  overtaking  vessel  from  passing  with- 
out the  consent  of  the  vessel  overtaken. 

— Oring  V.  Boyer.  157  Fed.  220 ; 84  G.  G.  A.  068 

I   8.    lAgktMf  sigmAls,  amd  lookouts. 

A  schooner  held  in  fault  for  a  collision  with  a  steamer  in  Chesapeake 
Bay  in  the  night,  on  the  ground  that,  while  becalmed,  she  had  been  drift- 
ed around  by  the  tide  so  that  the  steamer  was  an  overtaking  vessel,  and 
could  not  see  her  side  lights,  and  she  failed  to  exhibit  any  white  light  or 
flare-up  astern  as  required  by  the  rules,  although  the  steamer  was  seen 
approaching  for  a  considerable  time  before  the  collision. 

—The  Baltimore,   155  Fed,  406 84  a  a  A.  84 

COLOR  OF  TITLE 

To  sustain  adverse  possession,  see  ** Adverse  Possession.** 

COMBINATIONS. 

See  ••Conspiracy." 

COMMERCE. 

Carriage  of  goods  and  passengers,  see  "Carriers" ;  "Shipping." 
Conspiracy  to  induce  giving  or  receiving  of  rebates,  see  "Conspiracy,**  f  1. 
Restraining  enforcement  of  inspection  law  as  to  interstate  shipmente,  see  "In- 
junction," i  1. 

f   1.    Power  to  re^vlAte  im  KemeraL 

Every  corporation  empowered  by  the  state  of  its  creation  to  engage 
in  interstate  commerce  may  carry  on  that  commerce  in  sound  and  recog- 
nized articles  of  commerce  in  every  other  state  in  the  Union.  Every  pro- 
hibition, obstruction,  or  burden  which  the  other  states  attempt  to  im- 
pose upon  such  business  is  unconstitutional  and  void. 

—Butler  Bros.  Shoe  Co.  v.  United  States  Rubber  Co.,  156  Fed.  1 

84  C.  C.  A,  167 

Interstate  commerce  in  sound  and  well-recogiilzed  articles  of  commerce 
must  be  free,  and  any  prohibition,  obstruction,  or  burden  of  it  by  a  state 
by  any  method  is  unconstitutional.  Such  commerce  may  not  be  regulated 
by  a  state  at  all.  The  exclusive  power  to  regulate  commerce  among  the 
states  Is  vested  In  the  Congress. 

—Butler  Bros.  Shoe  Co.  v.  United  States  Rubber  Co.,  156  Fed.  1 

84  C.  C.  A.  1G7 
I  8.    Snbjeots  of  regulation. 

Where  a  manufacturing  corporation  of  New  Jersey  made  annual  fac- 
torage contracts  with  a  corporation  in  Colorado,  which  latter  corporation 
received,  stored,  and  sold  the  merchandise  at  its  expense,  in  consideration 
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of  the  factorage  secured  by  It,  the  making  of  the  contracts  and  their  per- 
formance by  the  New  Jersey  corporation  were  transactions  of  interstate 
commerce,  which  could  not  be  prohibited  or  trammeled  by  the  Legislature 
of  the  state  of  Colorado. 

—-Butler  Bros.  Shoe  Co.  v.  United  States  Rubber  Co.,  156  Fed.  1 

84  C.  C.  A.  167 

Every  corporation  of  every  state  which  is  in  the  employ  of  the  United 
States,  has  the  right  to  exercise  the  necessary  corporate  powers  and 
to  transact  the  requisite  business  to  discharge  the  duties  of  that  employ- 
ment in  every  other  state  in  the  Union,  without  let  or  hindrance  from  the 
latter. 

—Butler  Bros.  Shoe  Co.  v.  United  States  Rubl>er  Co.,  156  Fed.  1 

84  C.  C.  A.  167 
I   8.    Means  amd  a&etkocU  of  resvl^tiom. 

Where  a  corporation  of  one  state  is  engaged  in  both  interstate  and  in- 
trastate commerce  in  any  other  state,  the  prohibition  or  the  conditioning 
by  the  latter  state  of  its  exercise  of  its  right  to  do  business  within  its 
borders,  without  discriminating  between  that  which  constitutes  interstate 
commerce  and  that  which  constitutes  intrastate  commerce,  is  unconsti- 
tutional and  void,  so  far  as  it  relates  to  the  former. 

— ^Butler  BroB.  Shoe  Co.  v.  United  States  Rubber  Co.,  156  Fed.  1 

^  84  0.  0.  A,  167 

COMMISSIONS. 

Of  broker,  see  "Brokers,"  S  1. 

COMMON  CARRIERS. 

See  "Carriera.*' 

COMMON  LAW. 

Right  to  literary  property,  see  "Literary  Property." 

COMMUNITY  PROPERTY. 

See  "Husband  and  Wife,"  (  1. 

COMPENSATION. 

Of  attorney,  see  "Attorney  and  Client,"  f  2. 
Of  broker,  see  "Brokers,"  i  1. 

COMPETENCY. 

Of  witnesses  in  general,  see  "Witnesses,"  §§  1,  Z 

COMPETITION. 

Unfair  competition,  see  "Trade-Marks  and  Trade-Names,"  {  2. 

COMPLAINT. 

In  civil  actions,  see  "Pleading,"  §  2. 

In  criminal  prosecutions,  see  "Indictment  and  Information.** 
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COMPROMISE  AND  SETTLEMENT. 

See  "Release.** 

COMPUTATION. 

Of  period  of  llmltati<«,  see  "Limitation  of  Actlona,"  S  1. 

CONDEMNATION. 

Taking  property  for  public  use,  see  "Eminwit  Domain.'* 

CONDITIONAL  SALES. 

See  "Sales,"  i  3. 

CONDITIONS. 

Conditional  delivery  of  deed,  see  "Escrows.*' 

In  contracts  and  conveyances. 
See  "Ck)ntracts,"  i  2. 

Contract  for  sale  of  logs,  see  "Logs  and  Logging." 
Contract  of  sale,  see  "Sales,"  f  1. 
Insurance  policy,  see  "Insurance,"  fr  2. 
Municipal  bonds,  see  "Municipal  Corporations,"  f  2. 

CONFIDENTIAL  RELATIONS. 

Disclosure  of  communications,  see  "Witnesses,"  f  2. 

CONGRESS. 

Power  to  regulate  interstate  commerce,  see  "Commerce,"  f  1. 

CONSIDERATION. 

Of  contract  In  general,  see  "Contracts,"  f  1. 

CONSOLIDATION. 

Of  actions,  see  "Action,"  {  1. 

CONSPIRACY. 

Commencement  of  period  of  limitations,  see  "Criminal  Law,"  §  2. 
Evidence  of  acts  and  declarations  of  conspirators,  see  "Criminal  Law,"  f  7. 

I    1.    Criminal  retpomsibilitj. 

In  Rev.  St.  §  5440  [II.  S.  Comp.  St  1901,  p.  3676],  relating  to  conspira- 
cies, the  words  "offenses  against  the  United  States"  have  the  same  mean- 
ing as  the  words  "offenses  against  the  laws  of  the  United  States"  in  the 
original  act  of  March  2,  18G7  (14  Stat.  484,  c.  169),  the  change  being  mere- 
ly one  of  phraseology  made  by  the  revision  commission,  and  such  section. 
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denounces  conspiracies  to  commit  offenses  created  by  any  of  the  statutes 
of  tlie  United  States. 

—^Thomas  v.  United  States,  156  Fed.  897 ;  Taggart  v.  Same,  Id 

84  C.  C.  A,  477 

A  defendant  may  be  prosecuted  under  Rev.  St  i  5440  [U.  S.  Comp.  St. 
1901,  p.  3676],  for  a  conspiracy  to  violate  a  criminal  or  penal  statute  of 
the  United  States,  notwithstanding  the  fact  that  the  punishment  pre- 
scribed for  the  offense  created  by  such  statute  is  less  than  that  prescribed 
for  conspiracy;  the  conspiracy  In  itself  being  a  distinct  and  substantive 
offense. 

— ^Thomas  v.  United  States,  166  Fed.  897;   Taggart  v.  Same,  Id. 

84  C.  C.  A.  477 

A  conspiracy  to  induce  the  giving  or  receiving  of  rebates  in  violation  of 
the  Elkins  act  (Act  Feb.  19,  1903,  c.  70S,  32  Stat.  847  [U.  S.  Comp.  St. 
Supp.  1907,  p.  8801).  is  punishable  under  Rev.  St  S  5440  [U.  S.  Comp.  St. 
1901,  p.  3676],  where  the  persons  charged  are  not  limited  to  the  giver  and 
receiver  of  the  rebate  alone. 

— ^Thomas  v.  United  States,  166  Fed.  897;  Taggart  v.  Same,  Id 

84  C.  C.  A.  477 

One  who  comes  into  a  conspiracy  after  it  has  been  formed,  with  knowl- 
edge of  its  existence,  and  with  a  purpose  of  forwarding  Its  designs,  is 
equally  as  guilty  as  though  he  had  participated  In  its  original  formation. 

— ^Thomas  v.  United  States,  156  Fed.  897;  Taggart  v.  Same,  Id 

84  C.  C.  A.  477 

In  an  indictment  under  Rev.  St  §  5440  [U.  S.  Comp.  St.  1901,  p.  3676], 
for  a  conspiracy  to  commit  an  offense  against  the  United  States,  all  facts 
necessary  to  constitute  the  conspiracy,  including  the  overt  act,  must  be 
averred  with  all  the  particularity  required  in  criminal  pleadings,  but  no 
high  degree  of  particularity  is  required  in  describing  the  offense  to  which 
the  conspiracy  relates  which  is  necessarily  defined  by  the  statute.  So, 
where  an  Indictment  charged  a  conspiracy  to  induce  a  shipper  to  receive 
rebates  from  railroad  companies  in  violation  of  the  federal  statute,  it  was 
not  essential  to  aver  the  names  of  such  railroad  companies  which  were 
not  known  to  the  grand  Jury. 

—Thomas  v.  United  States,  156  Fed.  897;  Taggart  v.  Same,  Id 

84  C.  C.  A.  477 

The  same  rules  of  law  and  evidence  govern  the  trial  and  decision  of  the 
issue  whether  or  not  a  defendant  Jointly  with  others  consented  or  agreed 
to  the  existence  of  a  former  conspiracy  within  the  three  years  and  the 
subsequent  execution  of  it,  which  control  the  issue  whether  or  not  the 
conspiracy  was  originally  formed,  where  that  Is  the  crucial  Issue. 

—Ware  v.  United  States,  15^4  Fed.  577 84  C.  C.  A,  503 

CONSTITUTIONAL  LAW. 

Provisions  relating  to  particular  subjects. 
See  "Commerce,"  i  1 ;   "Corporations,"  If  2,  3 ;   "Counties,"  f-  2. 

S    1.    RetrotpeotlTe  and  ez  post  faeto  laws. 

The  amendment  of  such  section  of  the  statute  by  Act  Feb.  26,  1903 
(Laws  1903,  p.  45,  c.  32),  which  merely  changed  the  time  when  the  report 
is  re<iuired  to  be  filed,  does  not  render  It  a  retrospective  law,  within  the 
prohibition  of  Const.  Mont  art.  15,  §  13,  as  applied  to  debts  of  a  corpora- 
tion contracted  before  its  enactment. 

—Nelson  v.  Bank  of  Fergus  County,  157  Fed.  161 84  C.  C.  A.  609 

CONSTRUCTIVE  TRUSTS. 

See  "Trusts."  f  1. 
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CONTEMPT. 

Violation  of  injunction,  see  "Injunction,"  f  2. 

f  1.    Pow«v  to  p«a1s1i  aad  prooeedims*  tkerefor. 

Where  a  party  charged  with  contempt  appears  and  goes  to  trial  with- 
out objection  to  the  sufliciency  of  the  information  and  affidayits  by  appro- 
priate motion,  such  objection  is  waived. 

—Aaron  v.  United  States,  155  Fed.  883 84  a  C.  A.  CT 

The  information  in  a  proceeding  for  contempt  is  sufficient,  if  it  clearly 
apprises  the  defendant  of  the  nature  of  the  charge  against  him,  and  no 
particular  form  is  essential. 

—Aaron  t.  United  States,  156  Fed.  833 84  C.  C.  A.  67 

CONTRACTS. 

Agreements  within  statute  of  frauds,  see  "Frauds,  Statute  of.** 

Cancellation,  see  "Cancellation  of  Instruments.** 

Damages  for  breach  as  claim  against  bankrupt,  see  "Bankruptcy,"  f  4. 

Parol  or  extrinsic  evidence,  see  "Evidence,"  f  4. 

Subrogation  to  rights  or  remedies  of  creditors,  see  "Subrogation.** 

Contracts  of  particular  classes  of  persons. 
See  "Master  and  Servant." 

Contracts  relating  to  particular  subjects. 

See  "Mines  and  Minerals,"  f  2. 
Sale  of  logs,  see  "Logs  and  Logging.** 

Particular  classes  of  express  contracts. 

See  "Bailment" ;  "Depositaries";  "Insurance";  "Mortgages";  "Partnership**; 

"Sales." 
Charter  parties,  see  "Shipping,"  §  1. 
Employment,  see  "Master  and  Servant** 
Leases,  see  "Landlord  and  Tenant." 

Particular  modes  of  discharging  contracts. 
See  •'Release.'* 

i   1.    ReqmisitM  and  TaUdlty. 

There  is  want  of  mutuality,  necessary  for  a  valid  contract,  where  plain- 
tiff, the  manufacturer  of  a  certain  cigar,  offered  to  sell  In  the  future  to 
defendant,  a  cigar  dealer,  as  many  of  such  brand  as  he  might  desire  for 
his  wants,  and  to  continue  to  do  so  during  the  life  of  the  brand,  as  long 
as  defendant  cared  to  sell  them. 

—A.  Santaella  &  Co.  v.  Otto  F.  Lange  Co.,  155  Fed.  719 

84  C.  a  A.  145 

An  agreement  to  procure  qualified  citizens  to  enter  lands  under  the 
general  homestead  law  and  to  grant  their  use  to  another  until  they  should 
make  final  proof  or  dispose  of  their  holdings,  without  the  reservation  of 
any  part  of  this  use  for  the  residence  thereon  or  the  cultivation  thereof 
by  the  entrymen,  is  inconsistent  with  the  purpose  and  spirit  and  violative 
of  the  terms  of  the  law,  although  no  contract  is  made  regarding  the  dis- 
position of  the  title  which  may  be  obtained. 

—Ware  v.  United  States,  154  Fed.  577 84  a  a  A.  503 
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f  2.    OoBfltnietlom  amd  operatiom. 

When  a  contract  is  fairly  open  to  two  constructions,  it  is  legitimate  to 
adopt  the  one  which  equity  would  favor. 

—Christian  v.  First  Nat.  Bank  of  Deadwood,  S.  D.,  155  Fed.  705 

84  C.  C.  A.  53 

If  there  be  doubt  as  to  the  true  meaning  of  a  written  contract,  and  one 
of  the  parties  be  responsible  for  the  terms  employed,  it  is  both  Just  and 
reasonable  that  It  should  be  construed  most  strongly  against  that  party. 

—Christian  v.  First  Nat  Bank  of  Deadwood,  S.  D.,  155  Fed.  705 

84  C.  0.  A.  53 

As  a  general  proposition,  where  the  issue  Is  one  of  fact  as  to  the  per- 
foimance  of  a  contract.  It  Is  the  province  of  the  Jury  to  pass  upon  it; 
but,  before  the  question  of  compliance  or  noncompliance  arises,  there 
must  be  a  determination  of  the  terms  of  the  contract  itself,  and  where  it 
is  in  writing  showing  the  whole  of  the  agreement,  and  Its  terms  are  ca- 
pable of  intelligent  interpretation,  Its  construction*  Is  for  the  court,  and 
not  for  the  Jury. 

— Lydia  Cotton  Mills  v.  Prairie  Cotton  Co.,  156  Fed.  225 

84  C.  C.  A.  129 

The  question  whether  the  performance  of  a  stipulation  in  a  contract  Is 
a  condition  precedent  to  the  performance  of  other  stipulations  in  it  de- 
pends upon  the  order  in  which  the  parties  intend  the  several  stipulations 
to  be  performed.  The  calling  of  a  provision  or  stipulation  a  condition 
is  not  conclusive,  and  if  from  the  contract  or  other  circumstances  it  is 
seen  that  it  was  not  the  intention  of  the  parties  that  its  i)erformance 
should  be  a  condition  precedent  it  will  not  be  held  to  be  such. 

— <5uinlan  v.  Green  County,  Ky.,  157  Fed.  33 84  O.  C.  A,  537 

S   8.    Perf  ormaace  or  breacli. 

Defendant  and  others,  as  members  of  a  syndicate,  contemplating  the 
formation  of  a  corporation  to  sell  an  enamel  paint,  entered  into  a  contract 
with  plaintiff  to  manufacture  the  same.  The  contract  recited  that  it  was 
assumed  that  the  product  could  be  made  with  the  plant  and  equipment 
then  in  use  by  plaintiff,  but  provided  that,  if  the  development  o£  the  busi- 
ness showed  that  additional  equipment  and  machinery  were  required,  the 
members  of  the  syndicate  should  provide  satisfactory  security  for  the 
necessary  outlay.  After  the  enamel  company  was  formed  and  the  syn- 
dicate merged  therein,  it  was  found  that  a  new  plant  would  be  re- 
quired to  make  the  enamel,  and  plaintiff  entered  into  a  contract  with  the 
company  to  erect  the  plant  at  the  company's  cost.  Held,  that  the  money 
expended  In  such  erection  was  not  under  the  syndicate  contract,  but  under 
that  with  the  corporation,  and  that  defendant  could  not  be  held  liable 
therefor. 

— Patton  Paint  Co.  v.  Lloyd,  156  Fed.  770 84  0.  C.  A.  350 


CONTRIBUTORY  NEGLIGENCE. 

As  question  for  Jury,  see  "Negligence,"  §  2. 

Of  person  killed  by  operation  of  railroad,  see  "Railroads,*'  H  1»  2. 

Of  servant,  see  "Master  and  Servant,"  §i  4,  5. 


CONVEYANCES. 


See  "Mortgages." 

By  or  to  receivers,  see  "Receivers,"  S  L 
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COPYRIGHTS. 

See  "Literary  Property." 

§    1.    Kature  amd  aoqiiisitioB. 

But  a  single  valid  copyright  can  be  obtained  upon  the  same  subject- 
matter  ;  and  an  artist  by  depositing  the  name  and  description  of  a  paint- 
ing in  the  prescribed  office  did  not  acquire  a  copyright  thereon,  where  be 
had  previously  deposited  a  photograph  of  the  same  painting  under  a  dif- 
ferent name  and  description  for  the  purpose  of  obtaining  a  copyright, 
unless  It  is  shown  by  proof  that  such  prior  deposit  was  inoperative. 

— Caliga  V.  Inter  Ocean  Newspaper  Ck).,  157  Fed.  186 

84  C.  C.  A.  634 
$   2.    Infriaceniemt. 

Strict  construction  and  proof  are  required  in  an  action  under  Rev.  St. 
i  4965  [U.  S.  Comp.  St  1901,  p.  3414].  to  recover  the  penalty  thereby  au- 
thorized for  Infringement  of  a  copyright. 

—Caliga  V.  Inter  Ocean  Newspaper  Co.,  157  Fed.  186.  .84  0.  C.  A,  634 

CORPORATIONS. 

Burden  of  proof  In  action  by  corporation  against  agent  see  "Evidence,**  S  1. 
Exercise  of  power  of  eminent  domain,  see  "Eminent  Domain,"  $  1. 
Pleading  in  suit  against  corporation  to  cancel  release,  see  "Equity,"  §  3. 
Regulation  of  corporations  engaged  In  Interstate  commerce,  see  "Commerce,** 

§§  1.  2. 
Right  of  corporations  to  maintain  suits  In  United  States  courts,  see  "Oourts," 

8  2. 
Right  of  corporations  to  remove  suits  to  United  States  court,  see  "Removal  of 

Causes."  i  1. 

Particular  classes  of  corporaUon$. 
See  "Municipal  Corporations" ;   "Railroads." 
Insurance  companies,  see  "Insurance." 

§   1.    Oapital,  ttookf  and  dlTidends. 

The  acceptance  by  defendant  of  a  written  offer  by  plaintiffs,  who  were 
brolcers,  to  sell  certain  stock  and  bonds  of  a  railroad  company,  which 
offer  was  expressly  stated  therein  to  be  made  by  authority  of  a  third 
person  named  who  controlled  such  stock  and  bonds,  did  not  create  a  con- 
tract of  sale  l)etween  plaintiffs  and  defendant  which  would  support  an 
action  by  plaintiffs  on  defendant's  refusal  to  accept  and  pay  for  the  se- 
curities from  them,  and  its  purchase  of  the  same  direct  from  their  prin- 
cipal. 

—Mason  v.  Chicago,  B.  &  Q.  Ry.  Co.,  156  Fed.  959. . .  .84  C.  C.  A.  459 

§   2.    InsoWenej  and  reoelTers. 

Limitation  does  not  l)egin  to  run  in  favor  of  a  stockholder  against  an 
action  to  enforce  an  assessment  made  against  him  under  such  constitution- 
al provision  until  the  entry  of  the  decree  fixing  the  amount  of  such  assess- 
ment 

— Goss  V.  Carter,   156  Fed.   746 84  C.  C.  A.  402 

Under  Neb.  Const,  art.  lib,  §  7,  which  provides  that  every  stockholder 
in  a  banking  corporation  shall  be  Individually  liable  to  its  creditors  over 
and  above  the  amount  of  his  stock  to  an  amount  equal  to  his  stock,  which, 
as  construed  by  the  Supreme  Court  of  the  state,  is  self-executing  and  en- 
forceable only  after  the  assets  of  the  corpoi*atlon  have  been  exhausted,  by 
means  of  a  suit  in  equity  in  behalf  of  all  creditors  against  the  corporation 
and  its  stockholders,  in  which  all  equities  shall  be  adjusted,  the  total  lia- 
bilities of  the  corporation  ascertained,  and  a  receiver  or  trnstee  aM^Int- 
ed  to  collect  from  each  stockholder  his  pro  rata  share  of  such  liabilities. 
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the  amount  due  from  the  stockholders  when  so  ascertained  constitutes  a 
trust  fund,  the  legal  title  to  which  is  vested  in  the  receiver  or  trustee  ap- 
pointed, and  he  may  maintain  an  action  to  recover  the  amount  due  from 
a  stockholder  in  a  foreign  Jurisdiction. 

— Goss  v.  Carter,  150  Fed.  746 84  O.  C.  A.  402 

In  such  an  equity  suit,  each  stockholder  is  represented  by  the  corpora- 
tion, having  contracted  with  reference  thereto,  and  is  bound  by  the  decree 
therein,  although  a  nonresident  of  the  state  and  not  personally  served  with 
process. 

—Goss  V.  Carter,  156  Fed.  746 84  O.  C.  A.  402 

f   8.    Foreign  eorporations. 

Where  a  New  Jersey  corporation  entered  Into  a  factorage  contract  with  a 
corporation  In  Colorado,  the  Colorado  corporation  ordering,  receiving,  stor- 
ing, and  selling  merchandise  of  the  New  Jersey  corporation  at  its  own  ex- 
pense In  consideration  of  the  factorage  secured  to  it  by  the  contract,  the 
New  Jersey  corporation  was  not  doing  business  in  Colorado  within  the 
meaning  of  the  Constitution  and  statutes  of  that  state. 

—Butler  Bros.  Shoe  Co.  v.  United  States  Rubber  Co.,  156  Fed.  1 

84  C.  C.  A.  167 

A  foreign  corporation,  which  has  no  warehouse,  oflBce,  or  place  of  busi- 
ness, and  which  neither  incurs  nor  pays  any  of  the  expenses  of  receiving, 
handling,  storing,  or  selling  its  goods,  in  a  state  to  which  it  consigns  them 
to  its  factor,  who  conducts  all  the  business  there,  assumes  and  pays  all 
the  expenses  of  receiving,  selling,  handling,  and  storing  the  goods,  is  not 
doing  business  in  the  latter  state  within  the  true  meaning  of  the  stat- 
utes relative  to  the  admission  of  foreign  corporations 

—Butler  Bros.  Shoe  Co.  v.  United  States  Rubber  Co.,  156  Fed.  1 

84  C.  C.  A.  167 

Const.  Colo.  art.  15,  ft  10,  1  Mills'  Ann.  St.  §§  499,  500,  Sess.  Laws  1901, 
p.  121,  c.  52,  i  10,  and  Sess.  Laws  1902.  p.  73,  c.  31,  §  64,  prohibit  every 
foreign  corporation  from  doing  any  business  or  exercising  any  corporate 
powers,  or  prosecuting  or  defending  any  suits  except  by  payment  of  an 
annual  license  fee,  and  provide  that  failure  to  pay  the  same  shall  be  a  de- 
fense to  all  actions  brought  in  any  court  within  the  state  on  a  transac- 
tion growing  out  of  such  business.  Held,  that  as  a  literal  interpretation 
of  this  legislation  would  render  it  unconstitutional  in  so  far  as  it  pro- 
hibits or  conditions  the  exercise  by  a  foreign  corporation  of  its  right  to 
carry  on  interstate  commerce  in  Colorado,  or  limits  the  exercise  in  that 
state  by  a  foreign  corporation  of  its  right  to  institute  and  defend  in  the 
federal  courts  suits  arising  out  of  that  commerce,  the  true  construction 
of  the  legislation  is  that  it  was  intended  to  govern  intrastate  commerce 
and  suits  in  the  state  courts  in  Colorado  only,  and  was  Inapplicable  to 
interstate  commerce  in  that  state  and  to  the  right  of  a  foreign  corporation 
to  institute  and  defend  suits  in  the  federal  courts. 

— Butler  Bros.  Shoe  Co.  v.  United  States  Rubber  Co.,  156  Fed.  1 

84  C.  C.  A.  167 

Civ.  Code  Mont.  §  451,  as  amended  by  Act  Feb.  26,  1903  (Laws  1903, 
p.  45,  c.  32)  providing  that  ''every  corporation  having  a  capital  stock" 
shall  annually,  and  within  20  days  from  and  after  the  31st  day  of  De- 
cember, make  a  report,  which  shall  state  the  amount  of  its  authorlze<l 
capital,  and  what  portion  has  been  paid,  and  the  amount  of  its  debts,  and 
that,  if  any  such  corporation  shall  fail  to  make  such  report,  its  directors 
shall  be  jointly  and  severally  liable  for  all  debts  of  the  corporation  then 
existing  or  which  may  be  thereafter  contracted  until  such  report  shall 
be  made  and  filed,  being  general  in  its  language  and  having  been  changed 
into  its  present  form  after  the  adoption  of  the  state  Constitution,  article 
15,  f  11,  of  which  provides  that  no  foreign  corporation  **shall  have  or  be 
allowed  to  exercise  or  enjoy  within  this  state  any  greater  rights  or  priv- 
ileges'* than  those  possessed  or  enjoyed  by  domestic  corporations,  applies 
alike  to  domestic  and  foreign  corporations  doing  business  within  the 
«tate,  and  the  failure  of  such  a  foreign  corporation  to  make  the  required 
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report  renders  its  directors  liable  for  the  existing  debts  of  the  cor- 
poration. 

—Nelson  v.  Bank  of  Fergus  County,  157  Fed.  161... 84  O.  C.  A.  GOD 

CORRECTION. 

Of  Judgment,  see  "Judgment,**  f  1* 

COSTS. 

In  bankruptcy,  see  "Bankruptcy,"  i  8. 

COUNTIES. 

See  "Municipal  CJorporations.** 

§   1.    GoTenuneat  amd  ofieers* 

A  deputy  county  auditor  In  Minnesota,  authorized  by  law  to  act  In  the 
name  of  his  principal  and  for  whose  official  acts  the  auditor  and  his  bonds- 
men were  responsible,  not  only  to  the  county,  but  to  any  person  injured 
by  his  '^misconduct  in  office"  (Gen.  St.  Minn.  1894,  fi  710.  5951),  issued 
spurious  refund  orders  on  the  county  treasurer  in  faror  of  fictitious  payees, 
purporting  to  be  for  the  refunding  of  taxes  received  through  redemption 
from  tax  sales.  He  procured  the  orders  to  be  authenticated  by  the  diair- 
man  of  the  board  of  county  commissioners,  forged  the  names  of  the  ficti- 
tious payees  to  assignments  thereof,  and  sold  the  same  to  a  Imuk.  Held, 
that  any  loss  sustained  by  the  bank  through  its  purchase  of  the  orders 
could  not  be  attributed  to  the  official  misconduct  of  the  deputy  in  issuing 
the  same,  but  that  its  proximate  cause  was  his  individual  acts  in  forging 
the  assignments  and  selling  the  orders  as  genuine;  that,  the  orders 
being  nonnegotiable,  the  bank  was  put  on  inquiry,  and  acquired  no  greater 
rights  than  the  supposed  payees,  and  had  no  claim  to  recover  any  such 
loss,  either  from  the  coun^  or  the  surety  on  the  auditor's  bond. 

—National  Surety  Co.  v.  State  Sav.   Bank,  156  Fed.  21 

84  C.  C.  A.  18T 

I   2.    Fiseml  BtAnasememty  pnblie  debt,  teeiirities,  and  tazattoa. 

Const.  111.  1870,  art.  9,  §  12,  which  limits  the  amount  of  indebtedness 
which  may  be  lawfully  contracted  by  any  municipality  to  5  per  cent  of  the 
value  of  the  taxable  property  therein,  relates  solely  to  the  creation  of  in- 
debtedness thereafter,  and  neither  authorizes  repudiation,  nor  alTects  the 
making  of  terms  for  payment  of  existing  legal  liabilities;  hence  the  fund- 
ing of  such  liabilities  by  a  county,  authorized  by  statute  and  vote,  was 
unaffected  by  the  limitation,  and  the  fact  alone  that  funding  bonds  Issued 
for  that  purpose,  reciting  that  "binding,  subsisting  legal  obligations  of 
said  county"  were  thereby  fimded  exceeded  such  limitation,  neither  im- 
plies nor  amounts  to  a  violation  of  the  constitutional  provision  which  can 
only  be  made  to  appear  by  impeaching  such  recital  as  to  the  validity  of 
the  indebtedness  funded. 

— Hamilton  County  v.  Montpelier  Sav.  Bank  &  Trust  CJo.,  157  Fed. 
19    84  a  C.  A.  523 

Rev.  St.  III.  1881,  c  113,  authorizes  counties  and  other  municipalities 
to  issue  bonds  for  the  purpose  of  retiring  outstanding  obligations.  A  coun- 
ty had  an  outstanding  issue  of  l)0Dds.  After  years  of  litigation  in  both 
state  and  federal  courts  the  liability  of  the  county  was  established  in 
favor  of  the  holders  of  a  majority  of  such  t>onds,  and  Judgments  entered 
against  it  thereon,  while  other  pcurtions  of  the  issue  had  been  adjudged 
invalid,  and  the  holders  defeated.  Others  of  the  bonds  were  in  the  hands 
of  holders  whose  rights  had  not  been  adjudicated.  In  such  state  of  facts 
a  compromise  was  effected,  pursuant  to  which  tlie  county  voted  to  is- 
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sne  funding  bonds  tinder  snch  statute,  to  be  used  in  settlement  of  the  Judg- 
ments and  the  outstanding  unadjudicated  bonds,  and  they  were  so  used ; 
Judgments  being  entered  on  the  unadjudicated  bonds  by  consent,  and  all 
Judgments  satisfied  in  exchange  for  the  fiuiding  bonds.  Such  bonds  re- 
cited that  they  were  issued  under  such  statute,  and  that  "binding,  sub^ 
Bisting  legal  obligations  of  said  county"  were  thereby  funded.  Held  tiiat, 
under  the  statute,  the  county  officers,  authorized  thereto  by  a  TOte  of  the 
electors,  had  power  to  make  the  compromise,  and  for  that  purpose  to  de- 
termine on  behalf  of  the  county  that  the  unadjudicated  outstanding  bonds 
were  valid  and  subsisting  obligations,  and  that  their  recital  of  siidi  fact 
estopped  the  county  as  against  a  bona  fide  holder  for  value  of  the  funding 
bonds  to  deny  their  validity,  on  the  ground  that  all  or  any  part  of  the  ob- 
ligations thereby  retired  were  invalid,  either  on  constitutional  or  statutory 
grounds. 

—Hamilton  County  v.  Montpelier  Sav.  Bank  &  Trust  Ck>.,  157  fi^. 
19    84  C.  0.  A.  52^ 

A  Judge  of  a  county  court  in  Kentucky,  acting  under  statutory  authority^ 
called  a  special  election  to  determine  whether  or  not  the  county  should 
subscribe  for  a  certain  amount  of  the  stock  of  a  railroad  company  and  is- 
sue its  negotiable  bonds  for  the  amount,  the  subscription  to  be  subject  to 
certain  stated  conditions,  one  of  which  was  that  it  should  not  be  made 
nor  the  bonds  issued  **until  said  county  ♦  •  •  is  fully  and  completely 
exonerated  from  the  payment  of  the  capital  stock  voted  by  said  county 
and  authorized  to  be  sutMscribed"  to  another  railroad  company.  The  prop- 
osition having  been  carried,  the  Judge  subsequently  entered  an  order  re- 
citing that,  "the  court  being  sufficiently  advised,"  the  bonds  should  issue, 
and  they  were  thereupon  issued  and  delivered,  and  the  stock  received 
by  the  county.  At  that  time  some  years  had  elapsed  since  the  county 
voted  to  subscribe  to  the  stock  of  the  other  railroad  company,  and  the 
clerk  had  been  authorized  to  make  the  subscription,  but  no  further  st^Mi 
had  been  taken  to  that  end.  Held,  in  an  action  against  the  county  by  a 
bona  fide  holder  of  bonds  so  issued,  that  the  presumption  arising  from 
the  subscription  and  issuance  of  the  bonds,  and  the  order  of  the  Judge 
authorizing  the  same,  the  condition  precedent  had  been  fulfilled,  and  the 
county  exonerated  from  liability  on  account  of  its  prior  subscription  was 
not  overcome  but  was  strengthened,  where,  although  more  than  30  years 
had  elapsed,  no  contract  completing  such  subscription  had  ever  been  made 
or  demanded. 

— Quinlan  v.  Green  County,  Ky.,  167  Fed.  83 84  0.  0.  A.  637 

COURTS. 

Bankruptcy  courts,  see  "Bankruptcy,"  S|  2,  8. 

Contempt  of  court,  see  "Contempt." 

Criminal  Jurisdiction,  see  "Criminal  Law,"  f  1. 

Mandamus  to  Inferior  courts,  see  "Mandamus,"  f  1. 

Removal  of  action  from  state  court  to  United  States  court,  see  "Removal  of 

Causes." 
Review  of  decisions,  see  "Appeal  and  Error." 

I   1.    Sttablitlmiemt,  organisation,  and  procedure  im  generaL 

In  accordance  with  the  practice  in  this  circuit  to  follow  the  decisions  of 
other  Circuit  Courts  of  Appeals  whenever  they  may  properly  form  a  prec- 
edent, Eldman  v.  Tilghman,  136  Fed.  141,  is  followed  on  a  question  of  the 
construction  of  the  statutes  with  reference  to  the  war  revenue  tax  on 
lefiracies 

—Gill  V.  Austin,  157  Fed.  234 84  C.  C.  A.  677 

f   2*    United  States  oonrts. 

A  Circuit  Court  of  Api>eals  of  the  United  States  has  no  power  to  in- 
terfere by  mandamus  with  the  action  of  a  Circuit  Court,  where  the  question 
involved  relates  to  its  Jurisdiction  as  a  Circuit  Court  of  the  United  States, 
84C.C.A.— 46 
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but  tbe  ai^lication  in  such  case  must  be  made  to  the  Supreme  Court ;  but 
such  want  of  power  in  tbe  Circuit  Court  of  Appeals  does  not  exist  where 
the  question  involved  relates  to  the  Jurisdiction  of  a  Circuit  Court  as  a 
Judicial  tribunal  of  original  Jurisdiction,  having  no  relation  to  its  limita- 
tion as  a  national  court 

— Dowaglac  Mfg.  Co.  t.  McSherry  Mfg.  Co.,  156  Fed.  524 

84  C.  a  A.  38 

When  the  Jurisdiction  of  a  federal  court  dep^ids  upon  tbe  case  b^ng 
one  arising  under  the  C(mstituti<m  or  laws  of  the  United  States,  tbe 
facts  necessary  to  make  such  a  case  must  be  plainly  shown  upon  the 
record,  and  it  is  not  enough  that  such  question  may  arise. 

— City  Gl  LouiBviile  v.  Cumberland  Telei^one  &  Telegraph  Co.,  155 
Fed.  725 84  O.  C  A.  151 

A  federal  court  is  without  Jurisdiction  of  a  suit  to  enjoin  the  eofbroe- 
ment  of  a  municipal  ordinance,  on  the  ground  that  it  impairs  tlie  obliga- 
tiOQ  of  a  contract  or  deprives  complainant  of  property  without  due  process 
of  law,  in  violation  of  the  Constitution  of  the  United  States,  when  the  bin 
alleges  that  no  power  had  been  granted  to  the  municlpali^  by  the  Con- 
stitution or  Legislature  of  the  state  to  pass  such  ordinance;  the  prohibi- 
tion of  the  federal  constitution  being  against  state  action  only. 

— City  of  Louisville  v.  Cumberland  Telephone  &  Telegraph  Co.,  155 
Fed.  725 84  a  C  A.  151 

Every  corporation  of  every  state  has  the  absolute  right  to  institute, 
maintain,  and  defend  in  the  federal  courts  its  suits  in  any  other  states  in 
the  cases  and  on  the  terms  prescribed  by  the  acts  of  Congress. 

—Butler  Bros.  Shoe  Co.  v.  United  States  Rubber  Co.,  156  Fed.  1 

84  C.  0.  A.  167 

While  Hie  national  courts  may  enforce  rights  created  and  remedies 
granted  by  state  statutes  according  to  their  terms,  the  Jurisdiction  and 
power  of  those  courts  was  not  granted  by,  and  it  may  not  be  revoked,  an- 
nulled, or  impaired  by,  state  legislation. 

—Butler  Bros.  Shoe  Co.  v.  United  States  Rubber  Co.,  156  Fed.  1... 

84  C.  C.  A.  167 

It  is  settled  law  that  for  purposes  of  the  Jurisdiction  of  a  federal  court 
a  corporation  is  a  citizen  only  of  the  state  in  which  it  is  incorporated: 
and,  where  it  is  doing  business  and  has  an  established  office  in  another 
state,  such  fact  does  not  aftect  its  citizenship,  but  it  may  be  there  sued 
in  such  court  by  a  citizen  of  the  state  residing  in  the  district 

— Halght  &  Freese  Co.  v.  Weiss,  156  Fed.  328 84  C.  a  A.  224 

A  Circuit  Court  of  Appeals  is  bound  to  inquire,  first,  as  to  its  own  Juris- 
diction of  a  cause  brought  before  it  by  ai^>eal  or  writ  of  error,  and,  sec^ 
ond,  as  to  the  Jurisdiction  of  the  court  from  which  the  record  comes,  even 
though  the  question  Is  not  raised  by  the  parties. 

— Puget  Sound  Nav.  Co.  v.  Lavendar,  156  Fed.  361 84  O.  O.  A.  258 

The  construction  of  a  statute  of  a  state  by  its  highest  court  will  be 
followed  by  the  federal  courts;  but,  where  such  highest  court  is  com- 
posed of  a  number  of  Judges,  a  c<mstruction  placed  upon  a  statute  by  tbe 
opinion  of  one  Judge  which  is  not  concurred  in  by  a  majority  is  not  so 
binding,  but  leaves  the  question  to  be  determined  ind^;)endently  by  a 
federal  court 

— San  Jose-Los  Gates  Interurban  Ry.  Co.  v.  San  Jose  Ry.  Co..  156 
Fed.    455 84  C.  O.  A.  265 

Where  the  power  of  a  Circuit  Court  of  the  United  States  to  proceed  to 
the  trial  of  an  action  against  a  nonresident  defendant  depends  on  whether 
there  has  been  a  general  appearance  by  defendant,  or,  if  not  upon  the 
validity  of  attaclmients  and  garnishments  of  property  within  the  district 
both  such  questions  are  Jurisdictional,  and  a  decision  of  the  court  deter- 
mining them  in  favor  of  the  defendant  and  dismissing  the  action  for  want 
of  Jurisdiction  is  reviewable  only  by  the  Supreme  Court  under  sections 
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5  and  6  of  the  Circuit  Court  of  Appeals  act  of  March  3,  1891  (26  Stat  827, 
828,  c  517  [U.  S.  Comp.   St   1901,  pp.  549,  550]). 

—Davis  V.  Cleveland,  C,  a  &  St.  L.  Ry.  Co.,  15«  Fed.  775 

84  C.  C.  A.  458 

In  the  federal  courts,  the  rule  subsists  that  the  distinction  between 
legal  and  equitable  defenses  is  always  recognized,  and  such  rule  cannot 
be  affected  by  state  legltiatlon  or  practice  permitting  equitable  defenses 
in  actions  at  law. 

^Pacific  Mut  life  Ins.  Co.  of  Calif omU  v.  Webb,  157  Fed.  155. .. . 

84  0.  a  A.  603 

COVERTURE. 

See  ^'Husband  and  Wife."* 

CREDIBILITY. 

Of  witness,  see  "Witnesses,"  f  & 

CREDITORS. 

See  ••Bankruptcy." 

Subrogation  to  rights  of  creditor,  see  ''Subrogation.** 

CRIMINAL  LAW. 

Indictment  information,  or  complaint  see  ''Indictment  and  Information.'* 

Particular  offenses. 

See  "Conspiracy,"  i  1 ;  "Contempt" ;  "Disorderly  House" ;  "False  Pretenses" ; 

"Larceny";  "Perjury." 
Against  postal  laws,  see  "Post  Office,"  1 1* 

§    1.    Jurisdlettoiu 

A  District  Court  of  the  United  States  has  jurisdiction  of  a  prosecution 
under  Rev.  St  i  5395  [U.  S.  Comp.  St  1901,  p.  3654],  for  false  swearing  in 
a  naturalization  proceeding,  notwithstanding  the  fact  that  such  proceed- 
ing was  in  a  state  court 

—Hohngren  v.  United  States,  156  Fed.  439 84  O.  O.  A.  801 

mie  object  of  Act  June  30,  1906,  c.  3934,  34  Stat  814  [U.  S.  Comp.  St. 
Supp.  1907,  p.  797],  creating  the  United  States  Court  for  China,  and  of  the 
treaty  under  which  it  was  created,  in  so  far  as  that  court  is  given  criminal 
jurisdiction,  was  to  secure  to  American  citizens  residing  or  sojourning  in 
China  and  there  charged  with  crime  the  benefit  of  the  principles  of  the 
laws  of  the  United  States  relating  to  the  trial  of  persons  accused  of  crime ; 
but  the  statute  at  the  same  time  makes  such  citizens  subject  to  punish 
ment  for  acts  made  criminal  by  any  law  of  the  United  States  or  for  acts 
recognized  as  crimes  by  the  common  law. 

— Blddle  V.  United  States,  156  Fed.  759 84  O.  O.  A.  415 

The  provisions  of  such  statute,  making  the  conmion  law  applicable  to 
criminal  offenses  committed  by  American  citizens  in  China,  are  to  be 
construed  as  referring  to  the  common  law  in  force  In  the  several  Ameri- 
can colonies  at  the  time  of  their  separation  from  England,  and  this  in- 
cluded not  only  the  ancient  common  or  unwritten  law,  but  also  statutes 
which  had  theretofore  been  passed  amendatory  of  or  in  aid  of  the  common 
law,  among  which  was  St  30  Geo.  II,  c.  24,  enacted  in  1757,  creating  the 
offense  of  obtaining  money  or  goods  under  false  pretenses,  and  the  subse- 
quent amendments  thereto. 

—Blddle  V.  United  States,  156  Fed.  758 84  a  a  A.  415 
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In  Tiew  of  the  legislatloD  of  Congress  making  the  obtaining  of  money  or 
property  by  false  pretenses  a  crime  in  Alaska  and  the  District  of 
Columbia  and  in  other  territory  subject  to  the  criminal  jurisdiction  of  the 
United  States,  such  act  is  an  offense  against  the  laws  of  the  United  States, 
within  the  meaning  of  Act  June  30,  1906,  c.  3934,  34  Stat  814  [U.  S.  Comp. 
St  Supp.  1907,  p.  797],  conferring  jurisdiction  upon  the  United  States 
Court  for  China,  and  an  American  citizen  guilty  of  the  commission  of 
such  act  in  China  is  subject  to  trial  and  punishment  therefor  by  that 
court. 

— Biddle  y.  United  States*  156  Fed.  769 84  C.  a  A.  415 

S   2*    Iilmitatioii  of  proseouttoBs. 

Where  a  conspiracy  has  been  formed  and  an  overt  act  has  heea  done  in 
execution  of  it  more  than  three  years  before  the  filing  of  an  indictment 
a  prosecution  for  that  conspiracy  and  overt  act  is  barred  by  the  statute 
of  limitations. 

—Ware  v.  United  States,  154  Fed.  577 84  O.  C.  A.  503 

When  in  such  a  case  subsequent  overt  acts  are  committed  under  the 
old  conspiracy  within  the  three  years,  the  existence  of  the  conspiracy 
and  the  conscious  participation  of  the  defendant  therein  within  the  tliree 
years  are  indispensable  to  the  maintenance  of  a  prosecution  for  the  con- 
spiracy. But  if  these  facts  are  established  by  competent  evidence  such 
a  prosecution  may  be  sustained. 

—Ware  v.  United  States,  154  Fed.  577 84  C.  C.  A.  503 

Proof  of  the  formation  by  the  defendant  and  others,  more  than  three 
years  before  the  indictment  of  such  a  conspiracy  as  that  charged  in  the 
indictment  and  of  an  overt  act  thereunder  prior  to  the  three  years,  is  in- 
sufficient to  sustain  the  charge  of  a  conspiracy  within  the  three  years. 
But  In  connection  with  evidence  aliunde  of  the  existence  of  the  con- 
spiracy and  of  the  defendant's  conscious  participation  in  it  within  the 
three  years,  it  is  competent  evidence  for  the  consideration  <rf  the  jury 
in  determining  the  issue  presented  by  the  indictment 

—Ware  v.  United  States,  154  Fed.  577 84  O.  C.  A.  303 

An  overt  act  committed  by  one  of  the  alleged  co-consplrators  within 
the  three  years  pursuant  to  a  conspiracy  betweai  him  and  the  defendant 
formed  and  followed  by  an  overt  act  more  than  three  years  prior  to  the 
filing  of  the  indictment  without  the  defendant's  consent  or  agreement 
within  the  three  years  to  the  continued  existence  and  execution  of  the 
conspiracy.  Is  Incompetent  to  establish  Its  existence  and  his  participation 
therein  within  the  three  years. 

—Ware  v.  United  States,  154  Fed.  577 84  a  a  A.  503 

(  3.    Farmer  Jeopardj. 

The  acquittal  of  defendants  on  one  of  two  indictments  consolidated  far 
the  purpose  of  trial  is  not  a  bar  to  a  conviction  on  the  other  wtiere  the 
offenses  charged  are  distinct  In  point  of  law,  although  the  same  facts 
may  have  been  relied  on  to  a  great  extent  in  each  case. 

—^Thomas  v.  United  States,  156  Fed.  897;   Taggart  v.  Same,  Id. 

84  C.  C.  A.  477 

S  4.    Arraig^nment  and  pleas,  and  nolle  proseqni  or  dlseontlnnanee. 

Objection  to  the  overruling  or  striking  out  of  a  plea  of  misnomer  is 
waived  by  the  subsequent  filing  of  a  demurrer  to  the  lndlctm«it 

—Lee  V.  United  States,  156  Fed.  948 84  C.  O.  A.  448 

A  defendant  cannot  Interpose  a  plea  of  misnomer  after  having  chal- 
lenged the  sufficiency  of  the  indictment  by  a  motion  to  quash. 

—Lee  V.  United  States,  156  Fed.  948 84  C.  a  A.  448 

§   6«    Eridenee-^ndioial   notice,   presnmptlons,  and  bnrden  of  praof. 

A  general  regulation  promulgated  by  the  (General  Land  Office  respect- 
ing homestead  entries  of  public  land,  for  the  government  of  the  officers 
of  local  land  offices,  pursuant  to  authority  given  by  Rev.  St  §  2478  [U. 
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S.  Ck>mp.  St  1901,  p.  1586],  becomes  a  part  of  the  body  of  public  laws 
of  which  the  courts  take  Judicial  notice. 

— Nurnberger  y.  United  States,  156  Fed.  721 84  G.  C.  A.  877 

I    6*    — —  Oilier  offenses,  amd  eliaraeter  of  aeonsed. 

On  the  trial  of  defendants  charged  with  having  conspired  with  a  person 
named  and  with  others  to  the  grand  jurors  unknown  to  Induce  a  partner- 
ship to  accept  rebates  from  railroad  companies,  evidence  of  contempo- 
raneous contracts  made  by  defendants  with  other  large  shifters,  similar  In 
all  respects  to  that  made  with  the  partnership  named,  and  that  such  ship- 
pers also  received  sums  of  money  Indirectly  which  they  understood  to  come 
from  defendants,  and  to  be  In  fact  rebates,  was  admissible  on  the  ques- 
tion of  Intent  and  motive  In  the  transaction  charged  in  the  indictment 
—Thomas  v.   United  States,  156  Fed.  897;    Taggart  v.   Same,  Id 

84  0.  C.  A.  477 

I    7.    — *  Acts  and  deelarations  of  eonepiratore  and  codefendanti. 

On  the  trial  of  defendants  charged  with  having  conspired  with  a  person 
named  and  with  others  to  the  grand  jurors  unlmown  to  induce  a  partner- 
ship to  accept  rebates  from  railroad  companies  on  shipments  In  violation 
of  the  interstate  commerce  law,  where  there  was  evidence  tending  to  es- 
tablish the  conspiracy,  and  that  the  arrangement  for  the  illegal  rebates 
was  made  between  defendants  and  one  member  of  such  partnership,  en- 
tries in  a  private  memorandum  book  kept  by  such  partner,  showing  sums 
received  as  "freight  commissions'*  and  distributed  between  the  partners 
individually,  which  transactions  did  not  appear  on  the  books  of  the  firm, 
were  admissible  In  evidence. 

—Thomas  v.  United  States,  156  Fed.  897;   Taggart  v.  Same,  Id. 

84  C.  0.  A.  477 

I  8.  — —  Documentary  oTldenee  and  ezelusion  of  parol  erldenee  there- 
Where a  general  regulation  promulgated  by  the  General  Land  Office  re^ 
spectlng  homestead  entries  of  public  land,  for  the  government  of  the  offi- 
cers of  local  land  offices,  is  i>ertinent  to  the  Issue  as  to  the  criminal  in- 
tent of  a  defendant  charged  with  a  criminal  offense  under  the  land  laws, 
as  corroborating  his  testimony  as  to  his  understanding  of  the  requirement 
of  the  law,  by  showing  that  such  understanding  was  in  accordance  with 
that  of  the  Land  Department  until  after  the  alleged  offense,  he  was  en- 
titled to  have  such  regulation  placed  before  the  jury  as  a  matter  of  evi- 
dence, and  its  exclusion  was  error. 

— Numberger  v.  United  States,  156  Fed.  721 84  O.  0.  A,  877 

I   9.    — *  Testimony  of  acoompUees  and  codefendanti* 

On  the  trial  of  a  defendant  charged  with  perjury  in  giving  false  testi- 
mony in  a  proceeding  for  naturalization  of  an  alien,  the  applicant  for 
citizenship  Is  not  an  accomplice  in  such  sense  as  to  require  the  jury  to  be 
cautioned  in  respect  to  his  testimony,  where  it  does  not  appear  that  de- 
fendant gave  the  false  testimony  at  the  Instigation  of  such  applicant. 

—Holmgren  v.  United  States,  156  Fed.  439 84  O.  0.  A.  801 

§  10.  Trials— Province  of  oonrt  and  Jnry  in  seneraL 

The  evidence  in  every  criminal  case  should  be  sufficient  to  warrant  a 
reasonable  conclusion  of  the  defendant's  guilt,  otherwise  It  is  the  duty  of 
the  court  to  Instruct  a  verdict  In  his  favor. 

— Mlckle  V.  United  States,  157  Fed.  229 84  0.  0.  A,  672 

§  11.  — —  Necessity,  reqnisites,  and  sviftcicncy  of  instmctions. 

In  a  criminal  case,  the  refusal  of  a  requested  Instruction  that  defend- 
ant is  presumed  Innocent,  and  that  such  presumption  remains  until  over- 
come by  the  proof,  is  reversible  error,  notwithstanding  the  giving  of  a 
proper  instruction  on  the  subject  of  reasonable  doubt 

—Thomas  v.  United  States,  166  Fed,  897;  Taggart  v.  Same.  Id. 

84  O.  O.  A.  477 
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t  IS.  Appeal  amd  •rrov,  aad  oertlorarl— PjreMmtattoa  amd 
im  low«v  eo«rt  of  s*o«Bd»  of  roTlow. 

An  asBignment  of  error  in  a  criminal  caae,  based  upon  the  fact  that 
the  Jury  were  permitted  to  take  with  them  to  their  room  the  indlctmoit 
on  which  was  indorsed  the  verdict  of  the  jury  on  a  former  trial  finding  the 
defendant  gailty,  cannot  be  considered  by  the  appellate  court  where 
the  mattw  was  not  brought  to  the  attration  <^  the  trial  court  until  after 
the  yerdict  was  returned. 

-^Holmgrwi  V.  United  States,  166  Fed.  489 84  C.  C.  A.  301 

Where  erldence  Is  admitted  in  the  course  of  the  trial  for  certain  pur- 
poses, an  exception  to  a  paragraph  in  the  diarge  of  the  court,  which  de- 
clares that  this  eTidence  was  properly  admitted  for  these  purposes,  in  the 
absence  of  any  request  to  the  court  to  exclude  any  specific  erldence  or 
to  limit  its  effect,  and  in  the  absence  of  any  objection  or  exertion  to 
its  admission,  and  in  the  absence  of  any  specification  of  the  particular 
eyidence  challenged,  is  unavailing,  because  in  such  a  case  the  record  fails 
to  prove  the  error,  and  the  presumption  that  the  action  of  the  court  be- 
low was  right  must  prevail. 

—Ware  v.  United  States,  154  Fed.  577 84  a  a  A.  503 

fl8«  —  Roriow. 

A  Judgment  of  conviction  In  a  criminal  case  win  not  be  reversed  by  an 
appellate  court  because  of  the  overruling  of  a  motion  for  a  new  trial 
based  upon  the  ground  that  the  Jury  took  to  their  room  the  indictment, 
on  which  was  recorded  a  former  conviction  of  defendant,  where  sodi 
motion  and  the  supporting  affidavits  were  considered  and  passed  upon 
by  the  trial  court 

— Hohngren  v.  United  States,  156  Fed.  439 84  a  G.  A.  301 

While  the  permitting  of  leading  questions  is  a  matter  resting  in  tlie 
■ound  discretion  of  the  trial  court  allowing  a  district  attorney  in  a  crim- 
inal case  to  ask  questions  of  his  own  witnesses,  who  are  not  unwilling  or 
unfriendly,  which  are  leading  and  in  a  form  to  suggest  the  answer  de- 
sired and  call  for  a  mere  conclusion  of  the  witness,  is  an  abuse  of  discre- 
tion, and  is  prejudicial  error. 

— Numberger  v.  United  States,  156  Fed.  721 84  Q  G.  A.  877 

CUSTODY. 

Of  children  in  suit  for  divorce,  see  "Divorce,"  f  1. 

CUSTOMS  DUTIES. 

S   1.    Goods  smbjeot  tm  dvty,  rat«,  and  amoiiat. 

In  Tariff  Act  July  24,  18»7,  c.  11,  f  1,  Schedule  L,  par.  391.  30  Stat 
187  [U.  S.  Comp.  St.  1901,  p.  1670],  the  proviso  that  "all  manufacturers, 
of  which  wool  is  a  component  material,  shall  be  classified  and  assessed 
for  duty  as  manufactures  of  wool,"  is  not  limited  to  the  goods  contain- 
ing silk  which  are  the  subject  of  said  paragrapli,  but  ext^ids  to  all  silk 
and  wool  goods;  and  dress  goods  in  chief  value  of  silk,  but  in  part  of 
wool,  become  by  virtue  of  this  proviso  subject  to  the  duty  <m  wool  goods, 
rather  than  that  on  silks. 

— United  States  v.  Scruggs,  Vandervoort  &  Barney  Dry  Qoods  Co.. 
156  Fed.  040 84  a  C.  A.  440 

Of  the  provisions  in  Tariff  Act  July  24,  1807.  c  11,  S  1,  Schedule  B,  par. 
8a  30  Stat  155  [U.  S.  Comp.  St  1901,  p.  1632],  (I)  for  "tiles,  plain  un- 
glazed,  one  color,  exceeding  two  square  inches  in  size,"  and  (2)  for  *ille6 
♦  ♦  ♦  semi-vitrified,  fiint,"  etc.,  the  latter  is  more  specific;  and  tiles 
embraced  In  both  descriptions  are  dutiable  under  the  latter. 

— Scbroeder  v.  United  States,  156  Fed.  957;  Engelhard  v.  Same,  Id.. . 

84  a  a  A.  467 
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Iron  castinga,  which  by  careful  additional  work  have  been  fitted  as 
parts  of  machines,  are  no  longer  dutiable  as  "castings,"  under  Tariff  Act 
July  24.  1897,  c.  11,  §  1,  Schedule  O,  par.  148,  30  Stat  102  [D.  S.  CJomp.  St 
1901,  p.  1640],  but  have  been  advanced  to  the  condition  of  "articles 
•  ♦  ♦  of  iron  ♦  ♦  ♦  partly  ♦  ♦  ♦  manufactured,"  under  par- 
agraph 193,  30  Stat  167  fU.  S.  Comp.  St.  1901,  p.  1645]. 

—John  Bromley  &  Sons  v.  United  States,  156  Fed.  958 

84  0.  0.  A.  468 

I   2*    Entry  and  appraiftal  of  ffoods,  bonds,  and  warehonses. 

For  the  purpose  of  ascertaining  the  date  for  filing  protests,  importers 
are  bound  to  take  notice  of  the  dates  given  in  the  liquidation  bulletin  pub- 
licly posted  as  prescribed  by  the  customs  regulations ;  and,  in  case  of  con^ 
flict  between  the  bulletin  and  notations  on  the  entry,  they  should  be  gov- 
erned by  the  former. 

—United  States  v.  Charles  H.  Wbrman  &  Co.,  156  Fed.  97 

84  C.  C.  A,  123 

Customs  Administrative  Act  June  10,  1890,  c.  407,  §  14,  26  Stat  187 
[U.  S.  Comp.  St  1901,  p.  1933],  permitting  protests  against  decisions  of  col- 
lectors of  customs  to  be  filed  "within  ten  days  after  but  not  before"  liqui- 
dation of  the  entries,  fixes  definitely  the  time  within  which  a  protest  must 
be  filed ;  and,  if  not  filed  within  this  period,  a  protest  is  invalids 

—United  States  v.  Charles  H.  Wyman  &  Co.,  156  Fed.  97 

84  C.  C.  A,  123 

By  a  customhouse  error  the  date  of  liquidation  was  stated  in  an  entry 
as  being  later  than  It  was  In  fact,  and  a  representative  of  the  importer  was 
thereby  misled;  but  the  correct  date  was  given  in  both  a  notice  sent  to 
the  importer  and  the  liquidation  bulletin  posted  for  inspection  by  im- 
porters. Held,  that  the  error  did  not  have  the  effect  of  extending  the 
I>eriod  for  filing  protests,  prescribed  by  Customs  Administrative  Act  June 
10,  1890,  c.  407,  §  14,  26  Stat.  137  [U.  S.  Comp.  St  1901,  p.  1933], 

—United  States  v.  Charles  H.  Wyman  &  Co.,  156  Fed.  97 

84  C.  0.  A.  123 

The  classification  by  a  collector  of  customs  of  imported  goods  under 
a  tariff  law  is  presumably  correct. 

— Vandiver  v.  United  States,  156  Fed.  961 84  O.  C.  A.  522 

Findings  of  the  Board  of  General  Appraisers,  unless  unsupported  or 
against  the  weight  of  evidence,  or  additional  evidence  has  been  taken, 
will  not  be  disturbed  by  the  courts  on  appeal. 

—Vandiver  v.  United  States,  156  Fed.  961 84  O.  0.  A.  622 


DAMAGES. 

f    1.    Pleading,  eTldenee,  and  assessment. 

In  an  action  by  a  servant  employed  as  a  car  repairer  to  recover  from 
the  master  for  a  personal  injury,  where  it  was  shown  that  he  was  a  car- 
penter by  trade,  on  the  question  of  damages,  evidence  of  his  disability 
caused  by  the  injury  was  not  limited  to  the  effect  on  his  earning  capacity 
as  a  car  repairer,  but  it  was  competent  to  show  the  effect  on  his  capacity 
to  earn  wages  as  a  carpenter. 

—Northern  Pac.  Ry.  Co.  v.  Wendel,  156  Fed.  836 84  a  C.  A.  232 

Under  a  declaration,  in  an  action  for  personal  injury,  which  describes 
the  wounds  received  by  plaintiff,  evidence  is  admissible,  under  the  settled 
rules  stated  in  Chltty  on  Pleading,  411-114,  with  respect  to  injuries  not 
described,  but  which  naturally  resulted  from  such  wounds,  as  affecting 
the  amount  of  damages  recoverable. 

— Katahdin  Pulp  &  Paper  Co.  v.  Peltomaa,  156  Fed.  842 

84  a  a  A.  238 
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DEATH. 

Liability  tor  death  camied  by  operati<Hi  of  railroad,  see  "Railroads,''  K  1-3. 
Liability  of  carrier  for  death  of  passenger,  see  '"Carriers,"  §  2. 

I   1.    Aotiona  for  oawsIbc  deatK 

Whai  decedent,  an  unmarried  female  19  years  of  age  at  the  time  of  her 
death,  was  two  years  old,  her  mother  died,  and  she  was  taken  by  plain- 
tiff, her  father,  to  reside  with  her  aunt,  with  whom  she  lived  until  she 
was  IG,  when  she  was  sent  by  him  to  school  to  fit  herself  for  teaching; 
She  was  sympathetic,  ambitious,  industrious,  of  good  health,  and  fond  of 
her  father,  who  paid  the  expenses  incident  to  her  education,  and  desired 
to  keep  house  for  him,  but  he,  being  a  farm  laborer  and  traveling  ma- 
chinist, had  not  married  again,  and  at  the  time  of  his  daughter's  death 
was  00  years  of  age.  Held,  that  evidence  of  these  facts,  in  the  light  of 
the  natural  influence  or  promptings  of  filial  ties,  was  sufficient  to  sustain 
a  finding  that  there  was  a  reasonable  expectation  of  substantial,  though 
not  large,  pecuniary  benefit  to  the  father  from  a  continuance  of  the  life 
of  the  daughter. 

-^Hopper  v.  Denver  &  EL  G.  R.  C5o.,  155  Fed.  273 84  a  0.  A.  21 

Mills'  Ann.  St  Colo.  §  1508,  creates  an  action  for  death  negligently  caus- 
ed by  a  public  carrier,  and  declares  that  It  shall  forfeit  for  every  person 
and  passenger  so  injured  or  killed  not  more  than  $5,000,  nor  less  than 
$3,000,  which  may  be  sued  for  and  recovered :  (1)  By  the  husband  or  wife 
of  deceased ;  or  (2)  if  there  be  no  husband  or  wife,  or  he  or  she  fall  to  sue 
within  a  year  after  such  death,  then  by  the  heir  or  heirs  of  the  deceased, 
or,  if  the  deceased  be  a  "minor  or  unmarried,"  then  by  the  father  and 
mother,  or,  if  either  of  them  be  dead,  then  by  the  survivor,  ffeld  that,  if 
the  deceased  left  a  husband  or  wife,  the  sole  right  of  action  was  in  such 
survivor,  save  that  as  against  children  the  right  would  be  lost  unless 
asserted  within  a  year;  If  there  was  no  surviving  husband  or  wife,  or 
the  survivor  failed  to  sue  within  a  year,  then  the  sole  right  would  be 
in  the  children ;  and  If  there  was  neither  surviving  husband  nor  wife  nor 
any  children,  then  only  would  the  right  of  action  be  in  the  father  and 
mother,  or  the  survivor;  so  that  where  an  unmarried  adult  female  is 
killed  by  the  negligence  of  a  carrier,  and  she  leaves  neither  husband, 
child,  nor  mother,  the  right  of  action  is  in  her  surviving  father. 

—Hopper  V.  Denver  &  R.  G.  R.  Co.,  155  Fed.  273 84  C.  C.  A.  21 

DEBT,  ACTION  OF. 

For  recovery  of  stamp  taxes,  see  "Internal  Revenue." 

DEBTOR  AND  CREDITOR. 

Se«  "Bankruptcy." 

DECEIT. 

See  "Fraud." 

DECLARATION. 

In  pleadhig,  see  "Pleading,"  §  2. 

DEEDS. 

Cancellation,  see  "Cancellation  of  Instruments.'^ 
Of  trust,  see  "Mortgages." 
Receivers'  deeds,  see  "Receivers,"  f  1. 
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DELAY. 

Laches,  see  "Equity/*  f  2. 

DELIVERY. 

Of  deed,  see  ''Bscrows." 

DEPOSITARIES. 

Of  deeds  delivered  as  escrow,  see  ••Escrows." 

Plaintiff  was  elected  bead  bauker  of  the  Modern  Woodmen  of  America, 
an  incorporated  fraternal  society,  and  as  such  became  custodian  of  its 
funds.  As  required  by  the  by-laws,  he  gave  a  bond  for  the  faithful  per- 
formance of  his  duties,  among  which  was  the  depositing  of  ail  money  in 
depositories,  selected  by  him  but  approved  by  the  dilators  of  the  society. 
He  was  authorized  to  transfer  funds  from  one  depository  to  another,  but 
not  to  withdraw  them  for  any  other  purpose  except  upon  checks,  also 
signed  by  other  officers.  Notwithstanding  such  deposits,  the  by-laws  pro- 
vided that  he  should  remain  personally  liable  for  the  safe-keeping  and 
forthcoming  of  the  funds  when  required,  and  that  the  approval  by  the  di- 
rectors of  a  depository,  and  a  l>ond  given  by  it  should  not  relieve  him 
from  such  liability  on  his  own  bond,  A  by-law  provided  that  bonds  of 
depositories  should  be  made  payable  '*to  the  head  banker  and  to  the 
Modem  Woodmen  of  America,  or  either  of  them,"  and  that  they  should  be 
executed  in  duplicate,  one  to  be  held  by  the  head  banker,  and  one  by  the 
board  of  directors.  Such  a  bond,  given  by  a^  approved  depository,  re- 
ferred to  such  by-law,  and  ran  to  plaintiff  by  name  as  head  banker,  and 
to  the  society  "jointly  and  severally,"  and  was  conditioned  In  a  penal  sum 
to  be  paid  to  plaintlflP  "as  head  banker  of  said  Modem  Woodmen  of 
America,  and  to  the  said  Modem  Woodmen  of  America,  or  either  him  or 
it."  Held  that  constming  the  language  of  such  bond  in  view  of  rela- 
tions between  the  society  and  plaintiff,  and  the  latter*s  continued  respon- 
sibility for  the  funds,  it  was  clearly  intended,  not  only  as  security  for  the 
society,  but  also  as  personal  security  for  plaintiff — ^no  reference  being 
made  therein  to  his  successor  In  office:  that  on  the  death  of  the  prin- 
cipal, and  the  refusal  of  his  representatives  to  transfer  the  funds  on  de- 
posit on  his  demand,  plaintiff  could  maintain  an  action  thereon,  against 
the  sureties,  in  his  own  name,  even  though  his  term  of  office  had  expired 
before  the  action  was  commenced. 

— Bort  V.  E.  H.  McCutchen  &  Co.,  157  Fed.  182 84  0.  0.  A.  680 

DEPOSITIONS. 

See  "Witnesses.* 

DEPOSITS. 

In  bank,  see  "Banks  and  Banking,"  §  1. 

DISCHARGE. 

From  employment,  see  "Master  and  Servant,"  §  1. 
From  indebtedness,  see  "Release." 

DISCRETION  OF  COURT. 

Consolidation  of  action,  see  "Actions,"  S  1. 

Review  in  civil  actions,  see  "Appeal  and  Error,"  fr  7. 

Review  of  discretionary  mlings,  see  "Criminal  Law,"  f  18. 
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DISCRIMINATION. 

By  carrier,  tee  •'Carrlere,"  f  1. 

DISMISSAL  AND  NONSUIT. 

DismisBal  on  hearing  of  banimiptcy  proceedings^  aee  "Bankruptcy,''  f  L 

DISORDERLY  HOUSL 

Althongb  Alaska  Pen.  Code,  §  12S,  expressly  makes  common  fame  com- 
petent evidence  in  support  of  an  indictment  for  keeping  a  bawdyhonse  for 
purposes  of  prostitution,  such  evidence  alone  is  not  sufficient  proof  to  wai^ 
rant  a  conviction,  but  there  must  be  some  evidence  that  the  house  was  in 
fact  kept  and  used  for  such  purposes. 

— HaU  V.  United  States,  155  Fed.  52 84  a  a  A.  215 

DISTRIBUTION. 

Jf  estate  of  bankrupt,  see  ^'Bankruptcy,"  f  4. 

DIVERSE  CITIZENSHIP. 

Ground  of  jurisdiction  of  United  States  courts,  see  "Courts,"  f  2;  ''Bemoral 
of  Causes,"  1 1. 

DIVORCL 

§   !•    JnrisdiettoBy  proee«dlBCS»  and  relief. 

Carter's  Alaska  Code,  pt.  4,  §  504,  which  provides  for  appeals  from  ttie 
District  Court  for  the  district  of  Alaska  to  the  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit  In  civil  causes  where  the  amount  involved  or  the 
value  of  the  subject-matter  exceeds  $500,  does  not  authorize  an  appeal 
from  a  decree  granting  or  denying  a  divorce  or  awarding  the  custody  of 
their  minor  children  to  one  or  the  other  of  the  divorced  parties. 

—Leak  v.  Leak,  156  Fed.  473 84  C.  C.  A,  283 

A  decree  of  the  District  Court  of  Alaska  granting  or  denying  a  divorce 
or  awarding  the  custody  of  minor  children  in  a  divorce  suit  Is  not  ap* 
pealable  under  Carter's  Alaska  Codes,  pt.  4,  S  504,  which  provides  for 
appeals  only  in  cases  involving  money  or  property. 

—Leak  v.  Leak,  156  Fed.  474 84  a  C.  A.  284 

§  2.    Alimony,  allowaaoes,  and  disposition  of  property. 

Under  Carter's  Alaska  Codes,  pt.  4,  §  471,  which  authorizes  the  court 
in  a  divorce  suit  in  its  discretion  to  provide  by  order  that  the  husband 
pay  such  an  amount  of  money  as  may  be  necessary  to  enable  the  wife 
to  prosecute  or  defend  the  suit,  and  also  for  the  care  and  custody  and 
maintenance  of  the  minor  children  of  the  marriage  during  the  pendeocy 
of  the  action,  the  court  may  properly  order  the  husband  to  d^)osit  a  suf- 
ficient amount  to  pay  the  costs  and  expense  of  an  appeal  by  the  wife, 
and  may  also  allow  to  the  wife  the  cost  of  medical  attendance  neces- 
sarily incurred  pending  the  suit  for  a  minor  child  in  her  custody,  but 
it  has  no  power  to  award  her  a  sum  to  cover  the  cost  of  depositions  pre- 
viously taken  by  her;  the  allowance  authorized  by  the  statute  being  for 
future  expenses  only. 

—Leak  v.  Leak,  156  Fed.  474 84  C.  a  A.  284 
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DOCUMENTS. 

As  evidence  In  criminal  prosecntlonfl,  see  "Criminal  Law,"  |  8. 

DOMICILE. 

Residence  as  ground  of  Jurisdiction,  see  "Oourts,"  f  Z 

DUPLICITY. 

In  indictment,  see  "Indictment  and  Infwmatlon,"  |  1, 
In  pleading,  see  "Pleading,"  f  2. 

DUTIES. 

Customs  duties,  see  "Customs  Duties." 
Excise  duties,  see  "Internal  Revenue.'* 

EJECTMENT. 

I   1.    Pleadlac  and  erideaee. 

It  is  permissible  for  a  petition  In  ejectmoit  to  describe  the  land  oongfat 
to  be  recovered  as  all  of  a  certain  tract,  except  portions  thereof  embraced 
In  prior  grants  and  patents  from  the  state;  but  in  such  case,  to  support 
a  judgment  for  the  plaintiff,  the  parts  excluded  must  be  accurately  de- 
scribed. 

^Oreen  y.  Davis,  156  Fed.  852 84  a  a  A.  248 

EMINENT  DOMAIN. 

f   !•    Bamedies  of  owners  of  property. 

The  owner  of  a  lot  abutting  on  a  street,  with  title  In  fee  extending  to  the 
center  of  the  street,  subject  only  to  the  easement  for  street  purposes,  un- 
der the  law  of  Illinois  may  maintain  a  suit  in  equity  to  enjoin  a  corpora- 
tion from  appropriating  and  using  the  street  for  railroad  purposes,  and 
the  question  whether  the  corporation  is  one  to  which  the  state  statute  has 
delegated  the  power  to  make  such  appropriation  by  condemnation  pro- 
ceedings may  be  raised  and  determined  in  such  suit 

— Greene  v.  Aurora  Rys.  Co.,  15^  Fed.  85 84  0.  0.  A.  589 

EMPLOYES. 

See  "Master  and  Servant" 

ENTRY. 

Of  Imported  goods,  see  "Customs  Duties,"  fr  2. 

ENTRY,  WRIT  OF. 

See  "BJectment" 

EQUITABLE  ESTOPPEL 

See  "Bstoppel,"  i  1. 
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EQUITY. 

Bqaitable  estoppel,  see  ''Bstoppel/*  §  1. 

Particular  9ubjecU  of  equitable  furUdicHon  and  equitable  remedies. 

See  -Oftncellation  of  Instruments";    "Injunction'';    "Quieting  Titie";    •'B/b- 

ceivers";  **Trust8." 
E3nforcement  of  liabilities  of  stockholder  of  insolvent  corporation,  see  ''Oor- 

porations."  §  2. 
Relief  against  judgment  see  "Judgment,"  §  2. 
Restraining  waste,  see  "Waste." 
Suits  for  infringement  of  patents,  see  "Patents,"  f  S. 

f   1*    JttxisdiotioBy  primclplesy  mnA  auudms. 

A  bill  in  equity  alleged  tbat  complainant  owned  certain  stock  and 
bonds  of  a  railroad  company;  that  defendant  represented  that  be  had 
contracted  to  sell  a  large  amount  of  the  stock  and  bonds  of  said  com- 
pany to  another  company  and  agreed  to  pay  complainant  the  same  prices 
he  was  to  receive  for  his  stodv  and  bonds  and  for  those  of  other  holders 
which  he  might  sec'ure;  that  a  written  contract  to  that  effect  was  en- 
tered into  between  them  and  carried  out,  but  that  such  representations 
were  false  and  fraudulent  In  that  defendant  was  to  receive,  and  did  re- 
ceive, larger  prices  than  those  stated,  the  exact  amoimt  of  which  were 
unknown  to  complainant  Held,  that  such  bill  did  not  state  a  cause  of 
action  cognizable  by  a  federal  court  of  equity,  complainant  having  on  the 
facts  alleged  a  complete  and  adequate  remedy  at  law  by  an  action  to 
recover  damages  for  the  fraud,  and  the  amount  actually  received  by  de- 
fendant being  as  readily  ascertainable  in  such  an  action  as  in  an  equity 
suit 

—Martin  v.  Wilson.  155  Fed.  97 84  C.  C.  A.  13 

An  action  at  law  is  not  as  practicable,  efficient  or  adequate  a  remedy 
as  a  suit  In  equity,  where  the  controversy  involves  an  account  whldi 
consists  of  many  items,  and  a  federal  court  has  jurisdiction  of  it  in 
equity. 

—Butler  Bros.  Shoe  Oo.  v.  United  States  Rubber  Co.,  156  Fed.  1.... 

84  O.  C.  A.  167 

There  Is  no  compreh^isive  discretion  reposed  in  the  chancellor  by 
modem  equity  jurisprudence  to  make  and  unmake  contracts  of  parties  snl 
juris  subject  to  such  limitations  only  as  meet  the  approval  of  his  con- 
science, but  courts  of  equity  are  now  required  as  much  as  courts  of  law 
to  enforce  contracts  free  from  fraud,  and  to  refrain  from  making  contracts 
for  the  parties  on  which  their  minds  never  met 

— McElroy  v.  Masterson,  156  Fed.  36 84  0.  O.  A.  202 

In  the  process  of  development  equity  jurisprudence  has  assumed  the 
qualities  of  a  composite  system  of  settled  rules  and  principles  by  which 
the  property  rights  of  parties  are  measured  and  limited,  and  are  r«i- 
dered  more  certain  and  stable. 

— McEIroy  v.  Masterson,  156  Fed.  86 84  O.  C.  A.  202 

A  lessee  of  mining  claims  under  an  executed  lease  for  a  term  to  com- 
mence on  a  future  date,  on  and  after  such  date,  although  never  having 
been  in  possession,  may  maintain  ejectment  against  another  claiming  title 
who  wrongrfully  withholds  such  possession,  and,  his  remedy  at  law  to  ob- 
tain possession  by  such  an  action  being  complete  and  adequate,  a  suit  in 
equity  for  that  purpose  and  to  establish  his  title  cannot  be  maintained, 
even  though  other  relief  of  an  equitable  nature  Is  also  prayed  for,  8u<^ 
as  an  Injunction  to  prevent  waste,  an  accounting,  and  the  cancellation  of 
Instruments  alleged  to  constitute  a  cloud  on  his  title,  which  relief,  if  neces- 
sary or  proper,  must  be  sought  by  an  ancillary  suit  in  aid  of  his  action 
at  law 

—Johnston  v.  Ck>r8<Hi  €k)ld  Min.  Co.,  157  Fed.  145. ..  .84  a  a  A.  503 
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f  2*    Laehes  and  itale  demands. 

A  delay  of  more  than  10  years  in  bringing  suit,  and  beyond  the  time 
limited  by  statute  for  bringing  an  action  at  law,  constitutes  such  laches, 
prima  facie,  as  will  bar  relief  in  equity,  unless  the  delay  was  excusable 
under  the  facts  alleged. 

—Citizens*  Savings  &  Trust  Co.  v.  Belleville  &  S.  I.  B.  Co.,  157  Fed. 
73 84  C.  O.  A.  577 

Defendant  railroad  company  issued  stods  to  a  county,  receiving  in  pay- 
ment bonds  of  the  county  which  it  sold  but  which  were  afterward  adjudg- 
ed void.  The  stock  was  also  afterward  canceled  at  suit  of  a  stockholder. 
Subsequently  complainant,  which  was  a  holder  of  certain  of  the  bonds, 
brought  suit  against  defendant,  and  obtained  a  decree  adjudging  that  de- 
fendant held  the  stock  issued  on  account  of  complainant's  bonds  in  trust 
for  its  benefit,  and  it  was  then  issued  to  complainant.  Prior  to  such  suit, 
and  pending  the  suit  for  cancellation  of  the  county's  stock,  defendant 
declared  and  paid  a  dividend  on  its  other  stock,  but  purposely  omitted 
such  stock  upon  which  it  denied  any  liability-.  In  the  suit  of  complain- 
ant to  compel  the  issuance  to  it  of  stock,  it  made  no  claim  for  such  divi- 
dend, but  more  than  10  years  after  the  same  had  been  declared  made  de- 
mand therefor  and  brought  a  second  suit  in  equity  for  its  recovery.  Held, 
that  prima  facie  such  suit  was  barred  by  laches,  and  that  the  delay  was 
not  excused  by  general  averments  in  the  bill  of  want  of  knowledge  of  the 
dividend  of  due  diligence  and  concealment  by  defendant,  without-  the  alle- 
gation of  any  facts  to  support  such  general  averments. 

—Citizens'  Savings  &  Trust  Co.  v.  Belleville  &  S.  I.  R.  Co.,  157  Fed. 
73 84  C.  C.  A.  577 

Complainant  had  a  judgment  against  T.  In  1885  which  he  could  not 
collect.  In  January,  1889,  two  tracts  of  land  were  conveyed  to  S.,  a  Bis- 
ter of  T.,  who  in  Febniary,  1889,  conveyed  them  to  Thomson,  who  in 
November,  1895,  conveyed  them  to  Mrs.  T.  and  Mrs.  C,  the  wife  and 
daughter  of  S.,  respectively.  T.  died  on  March  14,  1896,  and  the  deeds 
were  first  recorded  on  March  16,  1896.  Complainant  brought  suit  to 
subject  the  property  to  the  payment  of  the  judgment  more  than  five 
years  after  the  deeds  were  recorded.  The  statutory  limitation  was  three 
years  after  discovery  of  the  fraud.  The  complainant  first  discovered  in 
January,  1901,  by  inquiry  among  the  friends  and  neighbors  of  T.  that  S. 
was  his  sister,  and  by  search  in  the  indices  of  the  records^  the  convey- 
ances in  question,  and  no  reason  why  an  earlier  discovery  was  not  made, 
except  the  pendency  of  a  suit  to  cancel  the  judgment,  was  shown.    Held : 

Complainant  failed  to  establish  any  sound  reason  in  equity  why  the 
doctrine  of  laches  should  not  be  applied  in  analogy  to  the  statutory  limi- 
tation, and  he  could  not  recover. 

Ordinary  diligence  required  him  to  examine  the  records  in  the  name 
of  T.,  at  least  once  in  three  years,  and  if  he  had  exercised  the  same  dili- 
gence in  1896  or  1897  that  he  used  In  1901,  he  would  have  discovered  the 
fraud. 

— Redd  V.  Brun,  157  Fed.  190 84  C.  C.  A.  638 

If  by  the  exercise  of  ordinary  diligence  he  could  have  discovered  it  in 
time  to  have  brought  his  suit  within  the  limit  fixed  by  the  statute,  he 
was  guilty  of  laches,  and  his  suit  cannot  be  maintained. 

— Redd  V.  Brun,  157  Fed.  190 84  C.  C.  A.  638 

If  he  failed  to  discover  the  fraud  within  the  statutory  limit,  he  must 
plead  and  prove  the  time  when  he  discovered  it,  the  means  by  which  he 
found  it  out,  the  Impediments  which  prevented  its  earlier  discovery, 
and  the  diligence  he  exercised. 

—Redd  V.  Brun,  157  Fed.  190 84  C.  C.  A.  638 

If  a  complainant  would  maintain  a  suit  instituted  after  the  expiration 
of  the  statutory  limit,  he  must  plead  and  prove  e^)ecial  facts  or  circum- 
stances which  show  that  he  was  not  guilty  of  laches  which  take  his  case 
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ODt  of  tbe  ordinary  rule  and  make  it  equitable  to  allow  its  maintenance 
after  tbe  statutory  period  baa  expired. 

— Redd  V.  Brun.  167  Fed.  190 84  O.  C  A.  638 

The  federal  coarts,  sitting  in  equity,  are  not  bound  by,  but  tbey  apply 
tbe  doctrine  of  laches  in  analogy  to,  the  statute  of  limitations  of  ac- 
tions at  law,  and,  in  the  absence  of  extraordinary  facts  and  dream- 
stances,  decline  to  sustain  suits  commenced  after  tbe  statutory  period. 
— Redd  Y.  Brun,  157  Fed.  190 84  C.  a  A.  638 

§  8.    FlMdiac. 

Filing  a  replication  and  taking  tbe  proofs  wairea  no  substantial  in- 
sufficiency of  the  facts  set  forth  in  a  plea  or  answer  to  constitute  a  de- 
fense. 

^Butler  Bros.  Shoe  Go.  v.  United  States  Rubber  Co.,  156  Fed.  1 

84  a  a  A.  167 

A  bill  against  a  corporation,  which  asks  for  the  cancellation  of  re- 
leases alleged  to  have  be^i  fraudulently  obtained  by  defendant  and  fur- 
ther asks  that  defendant  be  wound  up  on  tbe  ground  of  insolvency,  and 
also  on  the  ground  that  its  business  is  illegal,  states  a  case  cognizable  in 
equity,  so  that  the  bill  cannot  be  dismissed  on  the  ground  that  complain- 
ant has  an  adequate  remedy  at  law,  because,  when  a  bill  states  one  cause 
of  action  cognizable  in  equity,  it  is  not  subject  to  a  motion  to  dismiss, 
even  though  it  states  other  grounds  of  suit  not  so  cognizable. 

— Haight  4  Freese  €k>.  y.  Weiss,  106  Fed.  328 84  0.  a  A.  224 

$  4.    BiUof  reTiew. 

Fraud  in  obtaining  a  decree  cannot  be  made  the  basis  of  a  bill  of  re- 
view, but  only  of  an  original  bill  to  impeach  the  decree  for  fraud;  the 
radical  difference  between  the  two  kinds  of  bills  being  that  a  bill  of  re- 
view is  a  continuation  of  the  original  litigation,  whereas  a  bill  to  impeach 
a  decree  for  fraud  is  new  and  independent  litigation. 

— Dowagiac  Mfg.  Co.  v.  Mc^erry  Mfg.  Go.,  155  Fed.  524 

84  C.  a  A.  38 

ERROR,  WRIT  OF. 

See  "Appeal  and  Error.* 

ESCROWS. 

Three  certificates  of  stock  in  a  mining  company.  Indorsed  In  blank  and 
representing  shares  held  by  several  co-owners,  were  deposited  by  them  in 
a  bank  under  an  option  contract  of  sale  (fully  set  forth  in  the  opinion), 
containing  provisions  for  the  delivery  of  the  stock  to  the  purchaser  upon 
payment  of  the  purchase  price,  and  for  the  surrender  of  the  stock  to  tlie 
depositors  in  the  event  of  default  in  the  payment  of  the  purchase  price. 
The  purchaser  made  default,  and  <me  of  the  d^xwitors  then  called  upon 
the  bank  to  make  a  distribution  or  division  of  the  shares  reiNresented  by 
tbe  certificates  among  the  depositors  according  to  their  respective  inttf- 
ests,  and  to  procure  from  tbe  mining  company  and  deliver  to  the  de- 
mandant a  separate  certificate  for  bis  interest  The  bank  did  not  comply 
with  the  demand,  and  thereupon  the  demandant  sued  it  for  conversion. 
Held,  upon  full  consideration  of  the  terms  of  the  contract  and  of  the  rules 
of  interpretation  before  stated,  that  it  did  not  impose  upon  the  bank  the 
duty  of  distributing  or  dividing  the  stock  among  the  several  co-owners, 
or  of  procuring  for  and  delivering  to  each  a  separate  certificate  for  the 
shares  to  which  he  might  be  entitled,  as  between  himself  and  his  co- 
owners,  and  that  therefore  the  bank's  failure  to  comply  with  the  demand 
did  not  constitute  a  conversion  of  the  demandant's  Interest  in  the  stock. 
-^Ohristian  r.  First  Nat  Bank  <a  Deadwood.  S.  D.,  155  Fed.  706. .. . 

84  a  a  A  68 
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ESTABLISHMENT. 

Of  tmsts,  see  'Trusts,*'  f  Z 

ESTATES. 

Estates  for  years,  see  "Landlord  and  Tenant** 

ESTOPPEL 

By  judgment  see  "Judgment/*  §  3. 

To  allege  error  on  appeal  or  writ  of  error,  see  "Appeal  and  Error,"  §  5. 

To  deny  validity  of  county  bonds,  see  "Counties,'*  §  2. 

To  rescind  contract  of  sale,  see  "Sales,"  f  2. 

f    1*    Eqvitable  estoppel* 

In  a  suit  to  foreclose  a  mortgage,  given  to  complainant  by  his  son, 
against  a  grantee  of  the  property,  it  appeared  that  defendant  and  the 
mortgagor  were  partners  in  a  manufacturing  business,  and  owners  as  ten- 
ants in  common  of  the  real  estate  used  in  the  business.  They  entered 
Into  a  contract  by  which  the  mortgagor  retired  as  an  active  partner,  but 
remained  for  a  term  of  five  years  as  a  silent  partner,  leaving  the  most  of 
his  capital  in  the  business,  and  also  making  defendant  a  loan  to  be  used 
in  the  business  and  accounted  for. subject  to  its  risks.  He  also  conveyed 
his  interest  in  the  real  estate  to  defendant  "as  a  basis  of  credit,"  but  took 
a  bond  for  its  reconveyance  at  the  end  of  the  partnership  term.  About 
that  time  he  and  defendant  became  involved  in  litigation  respecting  the 
latter*s  accounting  under  the  partnership  agreement,  which  did  not  how- 
ever, involve  or  affect  the  real  estate.  Pending  such  litigation,  and  after 
he  had  become  entitled  to  a  reconveyance  of  the  real  estate  but  had  not  re- 
ceived it  he  executed  the  mortgage  in  suit  to  complainant  covering  his 
intarest  in  such  real  estate,  to  secure  a  valid  indebtedness,  which  mortgage 
was  duly  recorded.  Subsequently  a  settlement  of  the  litigation  was  ef- 
fected between  the  parties  by  which  defendant  paid  the  mortgagor  a  sum 
of  money  in  full  of  his  interest  in  the  business  and  the  loan  and  received 
a  quitclaim  deed  to  the  mortgagor's  interest  in  the  real  estate.  Nothing 
was  said  in  regard  to  the  mortgage,  and  defendant  had  no  actual  knowl- 
edge of  it  Complainant  who  resided  in  another  state,  hearing  of  the 
pending  settlement  visited  his  son,  and,  on  completion  of  the  settlement, 
received  part  payment  of  the  mortgage  debt  from  the  proceeds,  a  portion 
of  which  he  gave  to  his  son  to  be  invested  for  the  benefit  of  his  family.  It 
was  in  dispute  whether  he  arrived  before  or  after  the  completion  of  the 
settlement,  but  in  any  event  he  took  no  part  therein.  Held,  that  there  was 
nothing  in  such  facts  or  in  complainant's  conduct  which  created  an  equi- 
table estoppel  to  prevent  him  from  enforcing  his  mortgage  against  the 
property  for  the  Iwlance  due  him. 

—Clark  T.  lister,  155  Fed.  513 84  0.  a  A.  27 


EVIDENCE. 

See  "Witnesses.** 

As  to  particular  facta  or  issues. 
See  "Damages,"  fr  1. 

In  actions  5y  or  against  particular  classes  of  persons. 
See  "Attorney  and  Client"  I  2;  "Brokers,"  §  2;  "Carriers,"  §  2. 
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In  particular  civU  actions  or  proceedings. 
See  "Negligence,"  §  2. 

For  broker's  commission,  see  "Brokers,"  §  2. 
For  death  caused  by  operation  of  railroad,  see  "Railroads,"  §  3. 
For  infringement  of  patent,  see  "Patents,"  §  5. 
For  personal  injuries,  see  "Master  and  Servant,"  §  6. 
For  services  of  attorney,  see  "Attorney  and  Client,"  §  2. 
For  unfair  competition,  see  "Trade-Marks  and  Trade-Names,"  f  2, 
On  insurancSe  policy,  see  "Insurance,"  I  3. 

In  criminal  prosecutions. 

See  "Conspiracy,"  f  1;  "Criminal  Law,"  H  B^;   "Larceny,"  |  1;  'Terjury,* 

§2. 
For  keeping  disorderly  bouse,  see  "Disorderly  House." 

Review  and  procedure  thereon  in  appellate  courts. 

Harmless  error  in  rulings  on,  see  "Appeal  and  Brror,"  §  9. 

Presentation  in  lower  court  of  grounds  of  review,  see  "Criminal  Law,"  §  12. 

Preservation  in  lower  court  of  grounds  of  review,  see  "Appeal  and  Error,"  f  2. 

Review  of  discretionary  rulings  on,  see  "Criminal  Law,"  §  13. 

Review  of  evidence  in  general,  see  "Appeal  and  Error,"  f  8. 

I   1*    Bnrdea  of  proof* 

In  an  action  by  a  corporation  against  its  agent  to  charge  him  with  a 
balance  of  money  advanced  to  him  to  be  used  for  plaintiff  and  not  ac- 
counted for,  where  the  receipt  of  the  sums  alleged  to  have  been  so  advanced 
was  put  in  issue  by  defendant,  the  burden  of  proving  such  advances  rested 
upon  the  plaintiff,  and  was  not  sustained  by  the  introduction  in  evid^ice 
of  defendant's  account  as  shown  on  plaintiff's  books,  where  its  secretary 
testified  that  many  of  the  debit  it^ns  in  such  account  were  entered  by  him 
on  hearsay  and  without  any  knowledge  on  his  part  as  to  their  correctness ; 
nor  was  the  defendant  in  such  case  called  upon  to  introduce  evidence  to 
impeach  the  correctness  of  such  entries. 

-•Rosenthal  y.  Pine  Hill  Oonsol.  Min.  Co.,  157  Fed.  83 

84  O.  a  A.  587 

I  2*    BeleTftMejt  mAteriality,  and  eompetenoy  in  cemeraL 

The  petiticm  in  an  acticm  against  the  lessee  of  a  theater  for  a  personal 
injury  alleged  that  among  the  appliances  of  the  theater  of  which  defend- 
ant had  control  was  a  fire  extinguisher  which  was  kept  on  the  sill  of  an 
open  window  at  the  side  of  the  stairway  leading  to  the  gallery  of  the 
theater ;  that  it  was  unsecured,  and  was  in  a  place  where  men  and  boys, 
in  crowding  down  the  stairway,  as  was  usual  at  the  close  of  a  perform- 
ance, were  likely  to  knock  it  out  of  the  window,  as  they  in  fact  did,  and 
that  it  fell  and  injured  plaintiff,  who  was  on  the  walk  below.  Held,  that 
evidence  was  admissible  to  show  that  the  descending  crowd  had  several 
times  previously  dislodged  the  fire  extinguisher  from  its  place  in  the 
window,  and  that  such  fact  was  known  to  defendant,  as  material  in  de- 
termining whether  or  not  the  fire  extinguisher  was  in  an  unsafe  and  dan- 
gerous place,  and  whether  defendant  was  negligent  In  placing  and  per- 
mitting it  to  remain  there  on  the  occasion  in  issue. 

— Stair  V.  Kane,  156  Fed.  100 84  C.  a  A.  126 

§  3.    Admissions. 

Where  plaintilT  sued  defendant,  a  banker,  for  losses  sustained  through 
an  agent,  on  the  ground  that  defendant  knowingly  permitted  the  agent 
to  deposit  money  advanced  to  him  by  plaintiff  to  his  own  credit  in  vio- 
lation of  his  contract,  an  allegation  in  the  answer  that  plaintiff  had  pre- 
viously sued  the  agent  for  such  losses  and  recovered  judgment  for  a  much 
smaller  sum  than  that  demanded  from  defendant  was  not  an  admission 
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by  defendant  of  his  liability  for  the  amount  of  such  judgment,  to  which  he 
waB  not  a  party. 

— ^Harris  &  Go.  v.  Chipman,  156  Fed.  929 ;  Ghipman  y.  Harria  4  Co., 
Id 84  0.  C.  A.  429 

f  4.    Parol  or  eztrinsie  OTldeneo  alfeetiiic  writimca* 

Where  the  provisions  of  a  written  contract  of  sale  are  clear  and  intelli- 
gible, parol  evidence  of  prior  conversations  between  the  parties  is  not 
admissible  to  prove  an  intention  inconsistent  with  the  writing. 

— Noyes  v.  Marlott,  156  Fed.  753 84  O.  C.  A.  409 

Where  the  provisions  of  a  written  contract  of  sale  are  clear  and  unam- 
biguous, they  cannot  be  changed  or  affected  in  meaning  by  proof  of  a  cus- 
tom at  variance  therewith. 

—Noyes  v.  Marlott,  156  Fed.  753 84  C.  0.  A.  409 

EXCEPTIONS,  BILL  OF. 

Necessity  for  purpose  of  review,  see  "Appeal  and  Error,"  (  2. 

EXCISE. 

Duties,  see  "Internal  Revenue.'* 

EXECUTORS  AND  ADMINISTRATORS. 

Testamentary  trustees,  see  ^'Trusts." 

EXEMPTIONS. 

Of  bankrupt,  see  "Bankruptcy,*'  f  5* 

FACTORS. 

Se«  "Bitdcera." 

FALSE  PRETENSES. 

Jurisdiction  of  United  States  court  in  Alaska,  see  "Criminal  Law,"  f  1. 

To  constitute  the  crime  of  obtaining  money  under  false  pretenses,  the 
alleged  false  representation  must  be  of  some  past  or  existing  fact,  and  an 
information  charging  that  a  defendant  obtained  money  from  persons  nam- 
ed as  rental  for  a  building,  by  means  of  false  representations  that  the 
municipal  authorities  would  permit  gambling  games  to  be  played  therein 
during  a  race  meeting  to  be  held  in  the  future,  is  insufflcient  to  charge  an 
offense. 

— Biddle  Y.  United  States,  156  Fed.  759 84  O.  a  A.  415 


See  "Perjury.' 


See  "Ck)urt8/'  §  2. 

84  aC.A.— 46 


FALSE  SWEARING. 
FEDERAL  COURTS. 
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FEDERAL  QUESTIONS. 

Ground  for  jurisdiction,  see  "Courts,"  f  2. 

FEES. 

(n  bankruptcy,  see  "Bankruptcy,"  §  8. 

Of  attorney,  see  "Attorney  and  Client,"  §  2. 

FELLOW  SERVANTS. 

See  "Master  and  Servant,"  §  2. 

FILING. 

Of  protest  by  importers,  see  "Customs  Duties,"  |  2. 

FINDINGS. 

Review  on  appeal  or  writ  of  error,  see  "Appeal  and  Error,**  §  & 

FOLLOWING  TRUST  PROPERTY. 

See  "Trusts,"  i  Z 

FOREIGN  CORPORATIONS. 

See  "Corporations,"  i  3. 

FORMER  ADJUDICATION. 

See  "Judgment,"  I  8. 

FORMER  JEOPARDY. 

Bar  to  prosecution,  see  "Criminal  Law,"  §  3. 

FORMS  OF  ACTION. 

See  "Ejectment." 

FRANCHISES. 

Power  of  municipal  corporation  to  grant,  see  "Municipal  Corporations,**  f  L 


FRAUD. 

See  "False  Pretenses.** 

As  ground  for  relief  against  judgment,  see  "Judgment,"  §  2. 

Effect  on  limitation,  see  "Limitation  of  Actions,"  §  1. 

In  adjustment  of  general  average,  see  "SWpping,"  §  2. 

In  release,  see  "Release,"  I  L 
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f   1.    Dee«ptioa  eonatitntiiic  fraud,  and  liability  therefor. 

Where  no  other  means  were  employed  to  Induce  a  plaintiff  to  accept  a 
proposition  for  a  sale  of  bonds  than  the  language  contained  in  a  writ- 
ing, plaintiff  cannot  be  beard  to  say  that,  because  of  his  or  her  inaptness 
tat  comprehending  on  examination  the  ordinary  Import  and  common  ac- 
ceptation of  the  terms  employed,  they  must  be  made  to  mean  more  or 
other  than  what  they  express. 

— Kimber  v.  Young,  157  Fed.  199 84  O.  0.  A.  647 

Allegations  in  the  complaint  in  an  action  for  fraud  and  deceit  that 
plaintilT  was  induced  to  buy  certain  l)onds  of  a  corporation  by  false  rep- 
resentations are  not  supported  by  a  letter,  written  by  defendant  to  plain- 
tiff, in  which  he  gave  her  the  numbers  of  the  bonds  to  be  sold,  stated  that 
the  bond  Issue  was  arranged  so  that  one-tenth  would  fall  due  each  year 
and  the  maturity  of  each  bond  was  stated  on  Its  face,  tliat  the  bonds  of- 
fered came  in  before  those  owned  by  defendant  and  his  associates,  and 
that,  "indeed,  you  may  be  said  to  hold  the  preferred  place  on  the  list"; 
the  only  representation  made  which  could  in  any  event  be  actionable  being 
that  as  to  the  preferential  character  of  the  bonds  offered,  which,  con- 
strued in  the  light  of  the  other  statements,  clearly  meant  no  more  than 
that  they  matured  before  those  bearing  higher  numbers  in  the  series,  and 
which  was  not  shown  to  be  untrue,  there  being  no  allegation  in  respect 
to  any  bonds  owned  by  defendant  and  his  associates. 

—Kimber  v.  Young,  157  Fed.  199 84  0.  0.  A.  647 

§   2.    Actions. 

An  action  for  fraud  and  deceit  must  be  predicated  on  existing  facts 
and  not  of  matters  possible  to  arise,  and  the  plaintiff*s  pleading  must 
allege  that  the  representations  were  false  and  that  plaintiff  was  misled 
thereby  to  his  Injury. 

—Kimber  v.  Young,  157  Fed.  199 84  O.  O.  A.  647 

Where  the  complaint  In  an  action  for  fraud  and  deceit  alleged  that  the 
representations  made  were  In  writing  and  made  to  plaintiff,  oral  state- 
ments made  by  defendant  to  a  third  person  are  not  admissible  in  support 
of  such  complaint. 

—Kimber  v.  Young,  157  Fed.  199 84  0.  0.  A.  647 

FRAUDS,  STATUTE  OF. 

I   1.    Real  property  and  estates  and  interests  therein* 

A  parol  agreement  by  which  one  party  agreed  to  locate  and  mark  mining 
claims  and  prepare  the  notices  of  location  which  were  to  be  recorded 
by  and  at  the  expense  of  the  other  parties,  the  first  party  to  have  a  half 
Interest  In  the  claims,  and  the  second  parties  the  other  half  interest,  was 
one  for  a  joint  venture,  to  which  both  parties  were  to  contribute  personal 
services  and  money  for  their  joint  and  equal  benefit,  and  is  not  within 
the  statute  of  frauds. 

— Cascaden  v.  Dunbar,  157  Fed.  62 ;  Dunbar  v.  Oascaden,  Id 

84  O.  C.  A.  566 
I  2.    Requisites  and  sufficiency  of  writing. 

A  promissory  note  by  which  the  makers  promised  to  pay  a  stated  sum 
to  the  payee  on  a  future  date  on  surrender  of  certain  shares  of  stock  of 
a  corporation,  accepted  by  the  payee,  Is  a  written  contract  to  take  and 
pay  for  such  shares,  and  is  not  within  the  statute  of  frauds. 

—In  re  Neff,  197  Fed.  57 84  O.  0.  A,  561 

FRAUDULENT  CONVEYANCES. 

By  bankrupt,  see  "Bankruptcy,"  f  2, 
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GENERAL  APPRAISERS. 

Board  of,  see  "Customs  Duties,"  |  2. 

GENERAL  AVERAGE. 

See  "Shipping,"  f  2. 

GRAND  JURY. 

See  "Indictment  and  Information.'* 

GRANTS. 

Of  public  lands,  see  ''Public  Landa.** 

HARMLESS  ERROR. 

In  civil  actions,  see  "Appeal  and  Error,"  i  d. 

HIGHWAYS. 

See  "Municipal  Oorporations,"  f  1. 

Accidents  at  railroad  crossings,  see  "Railroads,"  f  2. 

HOMESTEAD. 

Exemptions  of  bankrupt,  see  "Bankruptcy,"  M  5,  7. 

Judicial  notice  in  criminal  prosecution  of  regulations  as  to  homMsad  entries 

of  public  land,  see  "Criminal  Law,**  §  5. 
Legality  of  contract  to  enter  land  under  homestead  law,  see  "Contracts,**  §  1. 
Regulations  of  land  office  respecting  homestead  entries  as  documentary  eri- 

dence,  see  "Criminal  Law/'  I  8. 


HUSBAND  AND  WIFE 

See  "Divorce." 

§   1.    Oommnnity  property* 

Def^daut  entered  into  a  contract  with  one  having  a  preferential  right 
to  purchase  tide  lots  from  the  state  of  Washington,  and  who  had  applied 
for  such  purchase,  by  which  the  right  to  purchase  a  portion  of  the  lots 
was  assigned  to  him,  and  he  made  a  payment  therefor.  Subsequently, 
the  state  commissioners  granted  the  application  to  purchase  as  to  certain 
of  the  lots,  but  denied  it  as  to  others,  and  in  consequence  the  contract 
was  abandoned.  Defendant  married,  and  shortly  afterward,  the  amount 
he  had  pi^id  on  the  contract  not  having  been  returned,  a  new  agreement 
was  made,  by  which  he  was  giv^i  a  quitclaim  deed  to  certain  of  the  lots 
in  consideration  of  such  payment,  and  acquired  title  thereto  from  the 
state;  the  payments  being  made  in  part  with  money  of  his  wife  and  in 
part  with  community  funds.  Held,  that  under  the  law  of  the  state  that 
land  acquired  after  marriage  by  a  deed  expressing  a  money  consideration 
is  presumptively  community  property,  and  that  it  requires  clear  and 
convincing  proof  to  overcome  the  presumption,  such  facts  were  not  suffi- 
cient to  establish  the  individual  ownership  of  defendant,  nor  to  support 
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a  decree  for  the  specific  performance  by  him  of  a  contract  for  the  sale  of 
one  of  the  lots  in  which  his  wife  did  not  join,  as  required  by  the  law  of 
the  state,  to  make  a  valid  contract  for  a  sale  of  community  property. 
—Davidson  v.  Woodward,  156  Fed.  915 84  G.  0.  A.  495 

IMPEACHMENT. 

Of  witness,  see  "Witnesses,"  f  8, 

IMPORTS. 

Duties,  see  "Customs  Duties." 

INDEBITATUS  ASSUMPSIT. 

For  collection  of  taxes,  see  '^Taxation,"  f  1. 

INDEPENDENT  CONTRACTORS. 

See  "Master  and  Servant,"  |  6. 

INDICTMENT  AND  INFORMATION. 

For  particular  offenses. 
See  "Conspiracy,"  §  1 ;  "Contempt,"  §  1 ;    "Perjury,"  §  2. 

f    1*    Joinder  of  parties,  offenses,  and  eonnts,  dnplieity,  and  eleetion. 

An  indictment  under  Rev.  St.  §  3893,  as  amended  by  Act  Sept.  26, 
1888,  c.  1039,  I  2,  25  Stat.  496  [U.  S.  Comp.  St.  1901,  p.  2658J,  charging 
the  defendant  with  having  mailed  a  letter  giving  information  where  and 
how,  and  of  whom  and  by  what  means,  articles  and  things  designed  and 
Intended  "for  the  prevention  of  conception  and  for  the  procuring  of 
abortion"  might  be  obtained,  does  not  charge  two  offenses. 

—Lee  V.  United  States,  156  Fed.  948. 84  C.  C.  A.  448 

I  2*    Motion  to  qnasli  or  dismiss,  and  demurrer. 

Objections  to  the  sufficiency  of  an  indictment  cannot  be  raised  by  ob- 
jecting to  the  Introduction  of  any  evidence  thereunder. 

— Nurnberger  v.  United  States,  166  Fed.  721 84  C.  C.  A.  377 

INFORMATION. 

Criminal  accusation,  see  "Indictment  and  Information.** 

INFRINGEMENT. 

Of  copyright,  see  "Copyrights,"  {  2. 
Of  patent,  see  "Patents,"  ff  5,  6. 

INJUNCTION. 

Jurisdiction  of  United  States  court  to  enjoin  enforcement  of  municipal  ordi- 
nance, see  "Courts,"  §  2. 
Restraining  use  of  property  for  railroad  purposes,  see  "Eminent  Domain,*'  |  1. 
Restraining  waste,  see  "Waste." 
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§   1.    Prelimimarj  mad  imterlooutorj  inJuBetioBS. 

A  preliminary  injunction,  restraining  the  enforcement  of  a  state  grain 
inspcKTtion  law  in  respect  to  interstate  shipments  i)encling  a  final  hear- 
ing as  to  its  constitutionality,  held  not  improvidently  granted  upon  the 
facts  shown,  and  sustained,  without  consideration  of  the  case  on  its 
merits. 

—Andrew  v.  Globe  Elevator  Co.,  156  Fed.  664 84  C.  C.  A.  376 

I   Z.    Violation  mud  pmniahment. 

The  fact  that  a  defendant's  first  name  was  stated  incorrectly  in  the 
pleadings,  decree,  and  an  injunction  order  does  not  relieve  him  from  lia- 
bility for  contempt  for  violation  of  such  order,  where  he  was  in  fact 
served  with  process  or  appeared,  and  the  circumstances  were  such  tliat 
he  could  not  have  been  misled  as  to  the  person  intended. 

—Aaron  v.  United  States,  155  Fed.  833 84  C.  C.  A-  67 

A  petition  or  motion  for  the  attachment  of  a  defendant  for  contempt 
in  violating  an  injunction,  which  is  entitled  as  in  the  original  suit,  and 
refers  to  the  order  of  injunction  granted  therein  by  its  date,  and  sets  out 
in  detail  the  alleged  acts  of  violation,  is  sufficient,  and  need  not  set  out 
the  order  in  terms. 

—Aaron  v.  United  States,  155  Fed.  833 84  C.  a  A.  67 

IN  PAIS. 

Est<^pel,  see  "Estoppel,"  I  1. 

INSOLVENCY. 

See  "Bankruptcy.** 

Of  corporation,  see  "Corporations,"  fi  2. 


INSTRUCTIONS. 

(n  civil  actions,  see  "Trial,"  §)  1,  2. 

In  criminal  prosecutions,  see  "Criminal  Law,"  |  11. 


INSURANCE. 

Computation  of  limitations  in  action  by  insurance  company  to  recover  amount 

paid  on  policy,  see  "Limitation  of  Actions,"  J  1. 
Judicial  notice  in  criminal  prosecution  of  regulations  of  general  land  office, 

see  "Criminal  Law,"  §  &. 
Pleading  release  in  action  on  policy,  see  "Release,"  |  2. 

§   1.    Control  and  reevlation  in  seneraL 

Where  a  life  insurance  company  incorporated  under  the  laws  of  one 
state  has  subjected  itself  to  suit  in  another  state  in  which  it  does  business, 
has  agreed  in  accordance  with  its  laws  that  service  of  process  may  be 
made  upon  the  insurance  commissioner  of  such  state,  and  has  issued  poli- 
cies to  its  citizens,  such  a  policj'  bolder  has  the  right  to  maintain  a  suit 
ni^ainst  it  in  his  own  state  in  either  the  state  or  federal  courts  for  a  con- 
struction of  his  policy  and  a  determination  of  his  rights  thereimder  and 
the  legality  of  acts  of  the  company  as  bearing  thereon,  and  such  right  may 
not  be  denied  on  the  ground  that  such  a  suit  is  an  interfer^ice  with  the 
internal  management  of  a  foreign  corporation. 

— Castagnino  y.  Mutual  Reserve  Fund  Life  Ass^n,  157  Fed.  29 

84  a  a  A.  533 
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I   2.    Extent  of  loss  and  liability  of  imsnrer. 

In  a  marine  policy  Insuring  a  tug  against  legal  liability  for  loss  or  dam- 
age caused  to  its  tows  or  other  vessels  through  collision  or  stranding,  the 
usual  ''sue  and  labor"  clause  has  reference  only  to  the  subject-matter  of 
the  insurance,  and  has  no  application  to  expenses  incurred  in  defending 
the  tug  itself  against  an  unsuccessful  suit  to  establish  its  liability. 

— Munson  v.  Standard  Marine  Ins.  CJo.,  156  Fed.  44.  .84  C.  C.  A.  210 

A  marine  policy  Insuring  a  tug  merely  against  legal  liability  for  loss  or 
damage  caused  to  its  tows  by  collision  or  stranding  creates  no  liability  on 
the  part  of  the  insurer  for  the  expense  of  successfully  defending  the  tug 
against  a  suit  to  recover  for  the  stranding  of  tows. 

—Munson  v.  Standard  Marine  Ins.  Co.,  156  Fed.  44.  .84  C.  C.  A.  210 

§   3.    Aetions  on  policies. 

Evidence  considered  in  a  suit  of  interpleader  between  the  widow  and  a 
former  partner  of  a  decedent  to  determine  the  right  to  the  proceeds  of  a 
policy  of  insurance  on  his  life,  which  was  by  its  terms  payable  to  his 
estate,  but  by  an  agreement  between  the  partners  was  to  be  held  for 
the  benefit  of  the  partnership,  and  held  to  sustain  the  claim  of  the  widow 
that  the  partnership  had  been  dissolved  some  months  prior  to  her  hus- 
band's death,  and  all  matters  between  the  partners  settled. 

— Osius  V.  Davis,  156  Fed.  569 84  C.  C.  A.  335 

INTERLOCUTORY  INJUNCTION. 

See  "Injunction,"  |  1. 

INTERLOCUTORY  JUDGMENT. 

Appealability,  see  "Appeal  and  Error,"  f  1. 

INTERNAL  REVENUE. 

The  United  States  cannot  maintain  an  action  of  debt  for  the  recovery 
of  stamp  taxes  owing  on  a  deed  of  conveyance  under  War  Revenue  Act 
June  13,  189a  c.  448,  §  25.  Schedule  A,  30  Stat.  457  [U.  S.  Comp.  St.  1901, 
p.  2299],  by  reason  of  the  failure  to  affix  the  required  stamps  thereto. 
There  being  no  express  authority  In  the  statute  for  such  a  proceeding, 
the  means  of  enforcing  payment  of  the  tax  are  limited  to  the  penal  pro- 
visions contained  therein. 

—United  States  v.  Chamberlin,  156  Fed.  881 84  O.  C.  A.  461 

Where  tiie  government  made  an  assessment  against  a  distiller  of  the 
tax  on  spirits  made  from  material  used  and  not  reported,  and  a  portion 
of  such  spirits  were  found  seized  and  sold,  and  the  tax  on  such  part  paid 
from  the  proceeds,  the  surety  on  the  distiller's  bond,  when  charged  with 
liability  for  the  assessment,  Is  entitled  to  credit  for  the  part  of  the  tax 
80  paid,  but  not  for  the  remainder  of  the  proceeds  of  the  sale. 

—United  States  v.  National  Surety  Co.,  157  Fed.  174.  .84  C.  C.  A.  622 

Rev.  St  §  3221,  as  amended  by  Act  March  1,  1879,  c.  125,  §  6,  20  Stat. 
341  [U.  S.  Couip.  St  1901,  p.  2087],  which  provides  that  when  any  dis- 
tilled spirits  deposited  in  warehouse  are  destroyed  by  accidental  fire 
or  other  casualty  without  fraud,  collusion,  or  negligence  of  the  owner 
thereof  no  taxes  shall  be  collected  on  such  spirits,  confers  on  such  own- 
er a  legal  right  which  Is  enforceable  in  the  courts,  and  is  not  dependent 
on  the  discretionary  action  of  the  Secretary  of  the  Treasury,  and  such 
destruction  of  spirits  in  a  warehouse  by  accidental  fire  may  be  set  up 
as  a  defense  to  an  action  by  the  government  on  a  distiller's  bond  to  re- 
cover the  taxes  thereon. 

—Freeman  v.  United  States,  157  Fed.  195 84  a  a  A.  643 
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INTERNATIONAL  LAW. 

See  rrrettleat" 

INTERSTATE  COMMERCE. 

Regulation,  .*e6  "Carriera,"  |  1;  **€k>mmerce." 

INTOXICATING  LIQUORS. 

Distillers'  bonds  nnder  revenue  laws,  see  "Internal  Revenue.** 

INVENTION. 

See  "Patents." 

ISSUES. 

Presented  for  review  on  appeal,  see  **Appeal  and  Error,"  |  2. 

JEOPARDY. 

Former  Jeopardy  bar  to  prosecution,  see  "Criminal  Law,**  I  3. 

JOINDER. 

Of  causes  of  action,  see  "Action,**  f  1. 

JOINT  ADVENTURES. 

Requirements  of  statute  of  frauds  affecting  agreement  for  Joint  vmture,  see 
"Frauds,  Statute  of,**  |  L 

JUDGES. 

See  "Ck)urts.'» 

Mandamus  to  Judge,  see  "Mandamus,**  fi  1« 

JUDGMENT. 

Decisions  of  courts  in  general,  see  "Courts,**  i  1. 

On  appeal  or  writ  of  error,  see  "Appeal  and  Error,*'  1 10. 

Review,  see  "Appeal  and  Error." 

§   1.    AmeBdmeBt,  eorreotioB,  mud  rerlew  im  saate  eourt. 

It  is  within  ttie  power  of  a  court  to  amend  Its  record  of  a  Judgment  at 
a  subsequent  term  to  prevent  injustice  through  a  mistalwe  or  inadvertence 
of  the  judge  or  counsel  or  the  clerk,  as  by  correcting  the  wording  of  an 
order  of  dismissal  which  by  mistake  did  not  conform  to  tl^  motion  on 
Yvhich  it  was  based. 

—Bernard  v.  Abel,  156  Fed.  649;  In  re  Bernard,  Id..  .84  0.  0.  A.  361 

It  is  not  a  fatal  objection  to  a  nunc  pro  tunc  order  correcting  a  Judg- 
ment on  the  ground  of  mistake  that  the  motion  therefor  was  not  serv^ 


Digitized  by 


Google 


INDBX.  729 

as  many  days  before  the  bearing  as  required  by  tbe  rules  of  court  in  case 
of  ordinary  motions  in  suits. 

—Bernard  v.  Abel,  156  Fed.  649;  In  re  Bernard,  Id..  .84  C.  a  A.  361 

{   2.    Equitable  reUef . 

A  bill  to  impeach  a  decree  for  fraud,  the  relief  sought  being  an  injunc- 
tion to  restrain  its  enforcement,  is  not  the  same  in  purpose  as  an  appeal, 
and  the  court  which  rendered  the  decree  has  jurisdiction  to  entertain  such 
a  bill,  although  an  appeal  from  the  decree  is  pending. 

— Dowaglac  Mfg.  Co.  v.  McSherry  Mfg.  CJo.,  165  Fed.  524 

84  C.  C.  A.  38 
I  3.    Mercer  mad  bar  of  oauses  of  aotiom  and  defenses. 

A  final  decree  of  a  state  court  in  a  suit  brought  for  the  cancellation 
of  a  mortgage  and  foreclosure  deed  on  condition  of  paying  the  mortgage 
debt  with  interest  and  costs,  cveni  tliough  on  demurrer,  is  a  bar  to  a  sub- 
sequent suit  in  a  federal  court  for  the  same  purpose  against  the  same  de- 
fendants or  their  privies;  the  grounds  relied  upon  in  the  pleading  being 
the  same  in  both  actions. 

—Stewart  y.  Board  of  Trustees  of  Park  College,  156  Fed.  773 

84  C.  C.  A.  451 

JUDICIAL  NOTICE. 

In  criminal  prosecutions,  see  "Criminal  Law,*'  §  5. 

JURISDICTION. 

Of  actions  for  divorce,  see  "Divorce,"  fi  1. 

Of  criminal  prosecutions,  see  "Criminal  Law,"  f  1. 

Of  particular  courts,  see  "Bankruptcy,"  §§  2,  3;   "Courts." 

JURY. 

Custody  and  conduct,  see  **Trial,"  S  3. 

Disqualification  or  misconduct  ground  for  new  trial,  see  "New  Trial,"  §  1. 

Instructions  in  civil  actions,  see  "Trial,"  §§  1,  2. 

Instructions  in  criminal  prosecutions,  see  "Criminal  Law,"  f  11. 

Questions  for  jury  in  criminal  prosecutions,  see  "Criminal  Law.'*  §  10. 

Right  to  trial  by  Jury  in  bankruptcy  proceedings,  see  "Bankruptcy,"  §  1. 

KNOWLEDGE. 

By  servants  of  defects,  see  "Master  and  Servant,"  S  3. 

Effect  of  ignorance  of  cause  of  action  on  limitation,  see  "Limitation  of  Ac- 
tions," ^  1. 

LACHES. 

Affecting  right  to  an  accounting  as  to  profits  In  suit  to  restrain  unfair  com- 
petition, see  "Trade-Marks  and  Trade-Names,"  §  2. 
Effect  in  equity,  see  "Equity,**  §  2. 

LANDLORD  AND  TENANT. 

Mining  leases,  see  "Mines  and  Minerals,**  §  2. 

Possession  of  tenant  for  landlord,  see  "Adverse  Possession,"  {{  1,  2. 

Relevancy  of  evidence  in  action  against  lessee  of  theater,  see  "Evidence,**  I  2. 


Digitized  by 


Google 


730  84  C.  C.  A.  REPORTS. 

I    1.    Termu  for  years. 

A  lease  to  commence  in  futuro  is  grantable,  and  tbe  fact  tbat  a  lease 
fixes  a  date  in  the  future  for  tbe  commencement  of  the  term  does  not  make 
it  an  executory,  rather  than  an  executed,  contract. 

-nJohnston  y.  Oorson  Gold  Min.  Ck).,  157  Fed.  145.  ...84  C.  a  A.  dOC( 

§  2.    Premises^  amd  eMJoymemt  amd  use  thereof. 

Defendants  were  tbe  owners  of  a  building  consisting  of  several  floors 
leased  to  tenants  engaged  in  the  manufacture  of  shoes.  There  were  two 
stairways  reaching  to  the  several  floors  from  different  sides  of  tbe  buiid> 
ing,  and  on  another  side  was  a  freight  elevator,  tbe  entrance  to  which 
opened  on  tbe  street.  There  was  no  stairway  from  said  entrance*,  and 
there  was  a  sign  on  the  elevator  shaft  reading,  •'F'or  freight  only." 
PluintifT  was  a  shoe  workman,  and,  seeing  a  sign  on  that  side  of  the  build- 
ing tbat  vampers  were  wanted,  asked  a  teamster  the  way  into  tlie  build- 
ing, and  the  teamster,  who  was  going  up  with  some  leather,  took  plain- 
tiff with  him  in  tbe  freight  elevator.  Plaintiff  was  told  to  return  the 
next  day,  which  he  did,  going  down  and  coming  back  with  some  one  who 
was  using  the  elevator.  On  the  second  day,  not  having  b3en  employed, 
when  he  wished  to  go  down,  there  was  no  one  at  the  elevator,  but  tbe  door 
of  the  shaft  was  open,  and  he  stepped  in  upon  a  trapdoor,  which  be  sup- 
posed was  tbe  elevator.  In  a  moment  the  elevator  ascended,  opening  the 
trapdoor,  and  plaintiff  was  caught  and  injured.  By  the  provisions  of  the 
leases,  the  operation  of  the  elevator  was  left  entirely  to  the  tenants,  who 
kept  no  one  in  charge,  but  each  used  it  when  occasion  required.  It  was 
rarely  used  except  by  some  one  bringing  up  or  tnkiug  down  freight.  Held, 
that  plaintiff  was  not  in  the  elevator  by  invitation  of  defendants  or  their 
tenants,  either  express  or  implied,  and  therefore  defendants  owed  him  no 
duty  of  care,  and  were  not  liable  for  his  injury. 

—Missel  V.  Lennox,  156  Fed.  347 •. 84  a  C  A.  24a 

LANDS. 

See  "Public  Lands.** 

LARCENY. 

See  "False  Pretenses." 

Testimony  of  accomplices  and  codefendants,  see  "Criminal  Law,"  |  d. 

§    1.    Prosecution  mad  punishment. 

A  verdict  of  conviction  in  a  prosecution  for  larceny  held  not  supported 
by  any  legal  evidence. 

— Mickle  V.  United  States,  157  Fed.  229 84  a  C.  A.  672 

LEASES. 

See  "Landlord  and  Tenant** 

LETTERS  PATENT. 

For  inventions,  see  "Patents," 

LICENSES. 

For  mining,  see  "Mines  and  Minerals,"  f  2. 

LIENS. 

Effect  of  proceedings  in  bankruptcy,  see  "Bankruptcy,**  I  2. 
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LIFE  INSURANCE. 

See  "iDSurance,**  S  1. 

LIGHTS. 

Of  vessels,  see  "OolIIsion"  |  2. 

LIMITATION. 

Of  claim  of  patent,  see  *Tatents,"  |  4. 

LIMITATION  OF  ACTIONS. 

See  "Adverse  Possession." 
Laches,  see  "Equity,"  §  2. 
Ldmitation  of  criminal  prosecutions,  see  "Criminal  Law,"  §  2. 

§    !•    Computation  of  period  of  limitatioii* 

The  statute  of  limitations  begins  to  run  from  the  time  a  right  of  ac- 
tion accrues  for  a  breach  of  duty  or  contract  or  for  a  wrong,  without  re- 
^rd  to  the  time  when  actual  damage  results. 

— ^Aadien  &  Munich  Fire  Ins.  Co.  y.  Morton,  156  Fed.  651 

84  C.  O.  A.  30G 

An  insurance  company  undertook  to  cancel  a  policy  in  accordance  with 
its  terms  by  giying  notice  and  returning  the  unearned  premium.  The 
policy  haying  t>een  lost,  a  lost  policy  receipt  was  given,  signed  by  the 
owner  of  the  property  and  mortgagees,  to  whom  the  policy  was  made  pay- 
able, by  which  they  agreed  that,  if  the  policy  was  found,  it  would  be  sur- 
rendered. The  property  was  burned,  and  the  policy,  tiaving  been  found, 
was  assigned  by  the  mortgagees  to  a  third  person,  who  recovered  there- 
on against  the  company.  Held,  in  an  action  by  the  company  to  recover 
the  amount  so  paid  out  by  it  from  one  of  the  mortgagees,  based  on  an  al- 
leged breach  of  the  cancellation  agreement,  that  such  breach  occurred  And 
plaintiff's  cause  of  action  accrued  at  the  time  the  policy  was  assigned  by 
defendant  in  violation  of  his  agreement  to  surrender  it,  and  that  the  stat- 
ute of  limitations  conmienced  to  run  at  that  time. 

-Aachen  &  Munich  Fire  Ins.  Co.  y.  Morton,  156  Fed.  654 

84  C.  C.  A.  366 

The  statute  of  Colorado  (section  2911,  Mills'  Ann.  St.),  which  requires 
bills  for  relief  on  the  ground  of  fraud  to  be  filed  within  three  years  after 
discovery  of  the  facts  constituting  the  fraud,  bars  such  suits  three  years 
after  the  discovery  of  facts  which  would  awaken  a  person  of  ordinary 
prudence  to  an  inquiry',  which,  if  pursued  with  reasonable  diligence,  would 
lead  to  a  discovery  of  the  fraud. 

— Redd  Y.  Brun,  157  Fed.  190..,. 84  0.  C.  A.  638 

§   2.    Ple«dins»  OYidenoe,  trial,  mad  reTiew. 

Under  the  commou-law  practice  in  force  in  Illinois,  the  question  of  limi- 
tation cannot  be  raised  on  demurrer  to  a  declaration. 

—Gray  y.  Grand  Trunk  Western  Ry.  Co.,  156  Fed.  736.  .84  C.  C.  A.  392 


LITERARY  PROPERTY. 

See  "Copyrights.'' 

The  common  law  gives  the  author  of  a  painting  the  exclusive  right  to 
reproduce  the  same  so  long  as  he  does  not  make  publication,  but  on  pub- 
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llcation  such  right  is  lost,  and  he  can  only  acquire  the  right  to  farther 
protection  by  a  statutory  copyright. 

^Oallga  y.  Inter  Ocean  Newspaper  Co.,  157  Fed.  186.  .84  a  CL  A.  634 

LOCATION. 

Of  minfaig  claim,  see  "Mines  and  Minerals,"  |  L 

LOGS  AND  LOGGING. 

Waste  in  remoTal  of  timber,  see  "Waste." 

A  provision,  in  a  contract  for  the  sale  and  delivery  of  logs  to  be  scaled 
after  delivery,  that  they  shall  be  of  merchantable  timber,  is  not  a  war- 
ranty that  all  logs  delivered  thereunder  are  merchantable,  but  merely  fur- 
nishes a  description  for  the  identification  of  such  logs  as  fall  within  the 
contract 

— Noyes  V.  Marlott,  156  Fed.  753 84  a  a  A.  4» 

Plaintiffs  entered  into  a  contract  with  defendant  to  fell,  cut,  raft,  drive, 
and  deliver  a  certain  number  of  feet  of  logs  of  specified  dimoosions  and 
quality  in  a  slough  extending  from  a  river,  where  defendant  agreed  to 
construct  a  boom  for  their  detention,  to  remove  them  to  the  banks  of  the 
river  or  to  the  mill,  and  at  the  time  of  such  removal  to  scale  the  same 
and  pay  for  each  thousand  feet  so  delivered  and  removed  to  the  banks  of 
the  slough  or  the  mill,  "and  not  otherwise.'*  A  portion  of  the  logs  were 
so  delivered,  removed,  and  paid  for;  but  the  remainder,  after  being  de- 
livered into  the  boom,  were  carried  away  by  a  freshet  and  lost.  Hrld 
that,  plaintiffs  having  done  all  that  they  were  to  do,  complete  possession 
and  title  to  the  logs  thereupon  passed  to  defendant,  and  he  becHme  liable 
for  the  purchase  price  on  proof  of  the  quantity  delivered,  and  tiiat  the^ 
conformed  to  the  requirements  of  the  contract  as  to  dimensions  and 
quality. 

—Noyes  v.  Marlott,  156  Fed.  753 84  a  C.  A.  409 

LOOKOUT. 

On  vessels,  see  "Ollision,"  §  2. 

LOTTERIES. 

Use  of  mails  In  conducting  lottery  schemes,  see  "Post  Office,**  |  1. 

LUMBER. 

See  "Logs  and  Loggipg." 

MACHINERY. 

Liability  of  employer  for  defects,  see  "Master  and  Servant,**  |  3. 

MANDAMUS. 

Power  of  circuit  court  of  appeals  to  Interfere  by  mandamus  to  circuit  court, 
see  **Courts,"  §  2. 

§    1.    Subjeets  and  purposes  of  relief. 

Mandamus  will  lie  to  control  the  action  of  an  inferior  court  when  it 
assumes  to  act  beyond  its  Jurisdiction,  or  where  it  refuses  to  take  Juris- 
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diction  of  a  case  and  proceed  to  Judgment  therein  wben  it  is  its  duty  to 
do  so,  and  tliere  is  no  otber  adequate  remedy,  but  not  to  control  its  ac- 
tion in  a  matter  which  is  within  its  Jurisdiction  to  hear  and  determine. 

— Dowagiac  Mfg.  Ck).  v.  McSherry  Mfg.  Co.,  155  Fed.  524 

84  0.  C.  A.  38 

MANDATE. 

See  "Mandamus." 

MARINE  INSURANCL 

See  "Insurance,"  |  2. 

MARRIAGL 

See  "DiTorce" ;  "Husband  and  Wife." 

MARRIED  WOMEN. 

See  "Husband  and  Wife." 

MASTER  AND  SERVANT. 

Construction  of  instructions  in  action  for  injuries  to  servant,  see  'Trial,**  |  2. 
Evidence  of  damages  in  action  for  injuries  to  servant,  see  *'Pamages,'*  |  1. 

§    1.    Tke  relatioii* 

A  verbal  contract  between  the  owner  of  a  vessel  and  a  marine  engineer 
for  the  services  of  the  latter,  in  which  his  wages  were  fixed  at  a  stated 
sum  per  month,  but  without  any  specified  term  of  employment,  constituted 
a  hiring  at  will,  and  not  by  the  month,  and  in  the  absence  of  any  estab- 
lished usage  to  the  contrary,  either  party  had  the  right  to  terminate  the 
emplojrment  at  any  time  without  notice,  and  upon  the  employ^^s  discharge, 
he  was  entitled  to  wages  only  to  the  time  of  such  discharge. 

—The  Pokanoket,  156  Fed.  241 84  C.  O.  A.  40 

I  2.    ICaster's  liability  for  ininries  to  sorrmat— Fellow  serrABts. 

The  fact  that  a  foreman  having  charge  of  a  gang  of  men  works  with 
his  hands,  the  same  as  the  rest  of  the  men,  for  the  greater  part  of  the 
time,  or  even  all  of  the  time,  does  not  necessarily  exclude  him  from  being 
one  *Vhose  ♦  ♦  ♦  principal  duty  is  that  of  superintendence,"  within 
the  meaning  of  the  Massachusetts  employers'  liability  act  (Rev.  Laws,  c. 
106,  §fi  71-79),  for  whose  negligence,  causing  an  injury  to  another  em- 
ploy6,  the  master  is  liable. 

— New  England  Telephone  &  Telegraph  Co.  v.  Butler,  156  Fed.  321. . . 

84  C.  C.  A.  217 

A  ground  foreman  in  mining  operations  conducted  under  a  general 
superintendent  or  manager  is  a  fellow  servant  with  the  gang  of  miners 
whose  work  be  directs. 

—United  Zinc  Companies  v.  Wright,  166  Fed.  571 84  C.  a  A.  337 

The  fact  that  a  foreman  in  charge  of  a  single  Job  of  work  being  done 
by  defendant  corporation,  who  worked  with  the  men  under  him,  had  the 
power  to  hire  and  discharge  them  and  to  direct  their  movements  in  that 
particular  work,  did  not  erect  that  single  Job  Into  a  department  of  de- 
f^idant's  business  so  as  to  make  the  foreman  a  vice  principal,  but  he  re- 
mained a  fellow  servant  with  the  men  under  him,  and  for  his  negligence 
resulting  in  an  injury  to  one  of  such  men  defendant  cannot  be  held  liable. 
— Vllter  Mfg.  Co.  v.  Otte,  157  Fed.  230 84  a  a  A.  673 
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§  3.    —  Risks  assumed  by  serrmat. 

Plaintiff  was  employed  on  the  third  floor  of  defendant's  packing  boose, 
which  was  reached  by  an  outside  stairway  running  up  from  a  platfonn, 
10  to  14  feet  wide,  extending  along  the  side  of  the  building.  This  plat- 
form was  used  by  other  employ^  In  conveying  meat  on  trucks  from  one 
part  of  the  building  to  another,  and  there  were  more  or  less  drippings 
from  the  trucks  which  in  cold  weather  froze  upon  the  platform.  After 
plaintiff  had  been  so  employed  for  three  years,  in  walking  along  the  plat- 
form from  the  stairway  in  going  from  work  one  night  in  the  winter,  he 
slipped  on  the  platform,  and  was  injured.  Held  that,  assuming  that  the 
fall  was  caused  by  Ice  resulting  from  such  drippings,  it  was  not  due  to  any 
neglect  or  breach  of  duty  on  the  part  of  defendant,  but  to  a  cause  the 
risk  from  which  was  known  to  and  assumed  by  plaintiff. 

—Omaha  Packing  Co.  v.  Sanduski,  155  Fed.  807 84  C.  C.  A.  89 

The  rule  which  makes  It  the  positive  duty  of  a  master  to  exercise  rea- 
sonable care  to  provide  a  servant  with  a  reasonably  safe  place  In  whidi  to 
work,  even  if  it  extends  to  providing  a  reasonably  safe  mode  of  entrance 
to  and  exit  from  the  place  where  the  workmen  are  employed.  Is  not  ap- 
plicable to  a  case  where  the  place  becomes  dangerous  in  the  progress  ot 
the  work  either  necessarily  or  from  the  manner  in  which  the  work  is  done. 
—Omaha  Packing  Co.  v.  Sanduski,  155  Fed.  897 84  C.  C.  A.  80 

A  servant  engaged  In  operating  a  machine  by  standing  at  its  side,  in- 
stead of  behind  it,  where  its  construction  contemplated  that  the  operator 
should  stand,  did  not  thereby  af'sume  the  risk  of  injury  from  the  break- 
ing of  a  belt  which  was  greater  there  than  at  the  rear  of  the  machine, 
where  there  was  no  obvious  danger  in  the  position  taken,  and  in  fact  no 
danger  at  all  If  the  appliances  were  sound,  while  the  position  behind  the 
machine  was  obviously  dangerous  from  other  causes,  and  It  was  cus- 
tomary for  all  operators  to  stand  at  the  side. 

— Northeni  Pac.  Ry.  Co.  v.  Wendel,  150  Fed.  336 84  C.  O.  A.  232 

A  workman,  who  was  injured  by  the  breaking  of  a  belt  used  to  run  a 
machine,  due  to  its  weakness  from  age  and  from  a  recent  splicing,  al- 
though he  had  operated  the  machine  for  some  years,  cannot  be  held  to 
have  assumed  the  risk  from  such  danger,  where  it  is  not  shown  thtft  he 
knew  the  age  of  the  belt,  or  what  the  life  of  such  a  belt  was,  or  that 
the  splicing  would  increase  Its  tendency  to  break. 

—Northern  Pac.  Ry.  Co.  v.  Wendel,  156  Fed.  336 84  C.  O.  A.  232 

A  lineman,  engaged  with  others  in  removing  wires  from  poles^  who 
was  injured  by  the  falling  of  a  pole  on  which  he  was  at  work,  caused  by 
its  being  rotten  beneath  the  sidewalk  in  which  It  was  planted,  cannot 
be  held  to  have  assumed  the  risk  from  such  danger  under  the  circum- 
stances explained. 

— Munroe  v.  Fred  T.  Ley  &  Co.,  156  Fed.  468 ;   Same  v.  F/lison  Eleo- 
tric  Illuminating  Co.  of  Boston,  Id 84  C.  C.  A.  278 

A  drlllman  in  a  mine  where  It  was  the  usual  known  custom  to  mov«» 
the  drills  by  hand  up  stopes  having  a  practicable  grade  assumed  the 
risk  of  injury  from  such  manner  of  doing  the  work,  and  cannot  recover 
from  the  owner  for  an  injury  so  received,  and  he  was  not  relieved  from 
such  assumption  by  a  complaint  made  to  the  ground  foreman  of  sudi 
method  and  a  promise  on  his  part  to  secure  appliances,  where  he  had 
no  authority  to  do  so,  either  actual  or  apparent,  and  whose  only  duty  was 
to  report  the  complaint  to  the  superintendent,  under  whose  direction  all 
the  work  was  conducted,  which  he  failed  to  do. 

—United  Zinc  Companies  v.  Wright,  156  Fed.  571... 84  0.  a  A.  337 

The  plaintiff,  an  experienced  boilermaker's  helper,  was  sent  to  punch 
some  holes  in  a  piece  of  galvanized  iron  with  a  power  punch.  The  die, 
a  piece  of  tempered  steel  2^^  inches  in  diameter  with  a  suitable  hole  in 
it,  lay  in  a  depression  in  the  block  so  that  the  punch  struck  the  hole  In  it 
true  when  he  went  to  do  his  work.  This  die  had  been  fastened  in  its 
I)Iate  by  a  set  screw  which  extended  through  the  side  of  the  block  and 
into  the  die,  but  this  screw  had  been  broken  for  more  than  a  month,  so 
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that  the  die  was  loose  and  tliere  was  danger  that  the  punch  would  raise  It 
from  its  position  and  displace  it  so  that  the  punch  would  strike  the  solid 
steel  of  the  die  and  injure  the  operator.  The  break  in  the  screw  and  the 
looseness  of  the  die  were  not  readily  observable,  and  the  plaintiff  was  not 
aware  of  them.  After  he  had  punched  several  holes  in  the  iron,  and  as  he 
was  making  another,  something  struck  his  eye  and  put  it  out.  After  the 
accident  there  was  a  piece  broken  off  of  the  point  of  the  punch,  and  a 
piece  broken  off  of  the  side  of  the  hole  In  the  die.  Small  particles  some- 
times fly  off  from  galvanized  iron  when  holes  are  punched  in  it,  but  there 
was  no  evidence  that  any  serious  injury  had  been  known  to  result  from 
them.  Held:  There  was  substantial  evidence  of  causal  negligence  of  the 
master.  The  evidence  that  the  servant  assumed  the  risk  was  not  conclu- 
sive, and  these  questions  were  for  the  jury. 

— ^American  Smelting  &  Refining  Co.  v.  McGee,  157  Fed.  69 

84  C.  C.  A.  573 

The  request  to  charge  that  If  the  employ^  knew  or  had  an  opportunity 
to  know  of  the  defect  and  appreciate  Its  risk  he  assumed  it,  or  was  guilty 
of  contributory  negligence,  was  properly  refused  because  the  defect  was 
not  readily  observable.  The  true  rule  is  that  if  the  servant  knew  of  the 
defect,  or  if  It  was  so  plainly  observable  that  he  could  have  seen  it  by  the 
exercise  of  ordinary  prudence,  and  if  he  appreciated  that  It  was  danger- 
ous, he  assumed  the  risk  of  It. 

— American  Smelting  &  Refining  Co.  v.  McGee,  157  Fed.  69 

84  0.  0.  A.  673 

An  employ^  who  was  at  work  In  a  tunnel  from  5^4  to  7  feet  In  height, 
repairing  the  track  of  a  railroad  operated  by  electricity  by  means  of  a  trol- 
ley which  ran  on  a  wire  suspended  5  or  6  inches  beneath  the  right  side 
of  the  roof  of  the  tunnel,  who  had  been  wanied  to  look  out  for  the  wire, 
that  contact  with  It  might  kill  him,  and  who  had  been  once  knocked  down 
by  electricity  from  it,  stopped  from  his  work  of  driving  a  wedge  under 
a  rail  beneath  the  wire,  arose  from  his  stooping  position  imtll  his  neck 
struck  It  and  was  killed  by  the  electricity  therefrom.    Held : 

The  employ^  assumed  the  risk  of  injury  from  the  wire  by  entering  and 
continuing  In  the  employment. 

—Burke  v.  Union  Coal  &  Coke  Co.,  157  Fed.  178 84  C.  0.  A.  626 

A  servant,  by  entering  or  continuing  in  the  employment  of  a  master,  as- 
sumes the  risks  and  dangers  of  the  employment  which  he  knows  and 
appreciates,  and  those  which  an  ordinarily  prudent  and  careful  person 
of  his  capacity  and  Intelligence  would  have  known  and  appreciated  In  his 
situation. 

—Burke  T.  Union  Coal  &  Coke  Co.,  157  Fed.  178 84  C.  a  A.  626 

An  euiploy^  cannot  be  heard  to  say  that  he  did  not  appreciate  or  realize 
the  risk  or  danger  where  the  defects  were  obvious,  and  the  dangers  would 
have  been  aiH^arent  to  an  ordinarily  prudent  person  of  his  intelligence 
and  experience  in  his  situation. 

—Burke  v.  Union  Coal  &  Coke  Co.,  167  Fed.  178 84  C.  C.  A.  62G 

Among  the  risks  and  dangers  which  the  servant  assumes  by  entering 
or  continuing  In  the  employment  without  complaining  of  them  are  those 
which  aris  from  defects  that  are  obvious  or  readily  observable  through 
the  failure  of  the  master  to  completely  discharge  his  duty  to  exercise  or- 
dinary care  to  furnish  the  servant  with  a  reasonably  safe  place  to  work 
and  with  reasonably  safe  appliances  to  use. 

—Burke  v.  Union  Coal  &  Coke  Co.,  157  Fed.  178 84  O.  C.  A.  626 

I   4.    «~  Contributory  negligence  of  serrmnt. 

In  an  action  by  a  servant  against  the  master  to  recover  damages  for  a 
personal  Injury,  an  Instruction  that  plaintiff's  contributory  negligence 
would  not  preclude  his  recovery,  unless  without  it  the  defendant's  neg- 
ligence could  not  have  caused  the  injury,  was  not  erroneous. 

— Northero  Pac.  Ry.  Co.  y.  Wendel,  156  Fed.  336 84  a  C.  A.  232 
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Tbe  court  rightly  charged  that  it  was  the  aervant's  dnty  to  nae  that 
Icind  of  care  for  his  own  safety  that  an  ordinarily  prudent  man,  under 
similar  circumstances  with  the  plaintiff *s  experience,  would  use,  and  that 
if  he  failed  to  exercise  this  care  and  that  failure  directly  contributed  to 
his  Injury,  he  could  not  recover. 

—American  Smelting  ft  Reflning  Co.  v.  McGee,  157  Fed.  69 

84  C.  C.  A.  573 

The  servant's  opportunity  to  know  of  the  defect,  which  was  not  ob- 
vious or  readily  observable,  was  not  conclusive  evidence  of  his  negligence. 

— American  Smelting  &  Refining  Ck).  v.  McGee,  157  Fed,  OD 

84  C.  C.  A.  573 
f   5.    —  Aetloms* 

Tbe  mere  fact  that  an  accident  happened  by  which  a  servant  was  in- 
jured does  not  itself  create  a  presumption  of  negligence  on  tbe  part  of 
the  master,  and,  where  negligence  is  charged  as  a  ground  for  ree-overy  by 
the  servant  against  the  master,  the  burden  Is  upon  the  [)laintiff  to  show 
that  by  some  act  or  omission  tbe  defendant  violated  some  duty  he  owed 
to  the  plaintiff  which  caused  tbe  injury. 

—Omaha  Packing  Co.  v.  Sanduskl,  155  Fed.  897 84  C.  C.  A.  89 

Plaintiff  was  a  telephone  lineman  engaged,  with  others,  under  a  sub- 
foreman,  in  strtnging  new  wires.  He  was  upon  tbe  cross-arm  of  one  pole 
holding  back  two  wires,  while  they  were  being  run  over  the  cross-arm  of 
the  next  pole.  To  the  end  of  the  wires  was  tied  a  ro|)e,  and  beyond  that 
a  piece  of  Insulated  wire.  The  foreman  and  otliers  were  beyond  the  next 
pole  pulling  the  wires  over  the  cross-arm,  when  he  called  to  plaintiff  to 
"let  them  come."  Plaintiff  did  so,  and  the  wires  sagged  and  came  in  con- 
tact with  highly  charged  electric  light  wires,  which  ran  transversely 
across  the  line  at  a  lower  level,  and  he  received  a  shock  which  caused  his 
injury.  There  was  evidence  that  tbe  method  pursued  was  not  usual  nor 
proper  under  the  circumstances,  the  plaintiff  did  not  know  the  position  of 
tbe  light  wires,  and,  because  of  intervening  trees,  could  not  see  it  dis- 
tinctly, nor  tell  whether  the  insulated  wire,  the  rope,  or  the  bare  wires 
were  over  the  light  wires  when  he  was  ordered  to  slack,  //e/ef,  that 
whether  he  had  such  knowledge  of  the  situation  that  he  assumed  the  risk, 
or  was  Justified  in  relying  on  the  care  of  the  foreman  and  obeying  the 
order,  was  a  question  for  the  Jury. 

— New  England  Telephone  &  Telegraph  Co.  v.  Butler,  156  Fed.  321. .. 

84  C.  a  A.  217 

Whether  he  was  guilty  of  contributory  negligence  was  a  question  for 
the  Jury. 

— New  England  Telephone  &  Telegraph  Co.  y.  Butler,  156  Fed.  321 . . . 

84  a  a  A.  217 

In  an  action  by  an  employ^  to  recover  for  an  injury  resulting  from  tbe 
breaking  of  a  belt  used  to  run  a  planing  machine,  tbe  alleged  negligence 
of  defendant  being  the  use  of  a  belt  which  was  decayed  and  defective  by 
reason  of  its  age,  it  was  not  error  to  admit  evidence  offered  by  plaintiff 
to  show  that  the  knives  of  the  machine  were  dull  at  the  time,  and  tbe 
gauge  inaccurate,  not  to  establish  an  independent  and  different  act  of  neg- 
ligence, but  as  showing  conditions  likely  to  be  met  with  and  affecting  the 
strain  on  the  belt 

—Northern  Pac.  Ry.  Co.  v.  Wendel,  156  Fed.  336 84  a  C.  A.  232 

In  an  action  by  an  employ^  to  recover  for  an  Injury  resulting  from 
the  breaking  of  a  belt  alleged  to  have  been  due  to  its  age  and  defective 
condition,  evidence  that  the  breaking  might  have  been  due  to  other  causes 
held  insufficient  to  entitle  defendant  to  the  direction  of  a  verdict. 

—Northern  Pac.  Ry.  Co.  v.  Wend^,  150  Fed.  336 84  C.  C.  A.  232 

Where  the  evidence  on  an  issue  of  contributory  negligence,  in  an  action 
by  an  employ^  to  recover  for  an  injury,  is  conflicting,  the  question  is  one 
for  the  Jury. 

—Northern  Pac.  Ry.  Co.  y,  Wendel,  156  Fed.  336 84  C.  C.  A.  232 
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In  an  action  by  a  lineman  employed  with  others  in  removing  electric 
light  wires  from  the  poles  on  which  they  were  strung  to  recover  for  an 
injury  caused  by  the  falling  of  a  i)ole  on  which  he  was  at  work,  it  was 
shown  that  the  cause  of  the  injury  was  the  negligent  method  of  doing 
the  work;  that  the  act  of  negligence  which  was  the  immediate  cause  of 
the  falling  of  the  pole  was  done  by  a  workman  by  direction  of  one  of 
two  men  who  were  standing  on  the  ground,  and  not  working  with  their 
hands,  but  giving  directions  to  the  workmen.  Held,  that  such  evidence 
was  suflScient  to  entitle  plaintifT  to  go  to  the  jury  on  the  question  whether 
or  not  such  men  were,  or  either  of  them  was,  "entrusted  with  and  exer- 
cising superintendence  and  whose  sole  or  principal  duty  was  that  of  super- 
intendence,*' so  as  to  render  the  defendant,  as  employer,  liable  for  his 
negligence  under  the  Massachusetts  employer's  liability  act  (Rev.  Laws 
Mass.  c.  106.  «  71). 

— Munroe  v.  Fred  T.  Ley  &  Co.,  156  Fed.  468 ;  Same  v.  Edison  Electric 
Illuminating  Co.,  of  Boston,  Id 84  C.  C.  A.  278 

PlaintifT,  a  boy  16  years  old,  was  employed  by  defendant  at  its  smelter, 
and  was  set  to  work  at  night  to  assist  a  man  in  the  clean-up  yard.  This 
yard  was  paved  with  brick,  and  upon  this  floor  was  deposited  cones  of 
slag  and  other  refuse  which  it  was  the  duty  of  plaintifT  and  his  fellow 
workman  to  load  on  cars  and  remove,  it  being  necessary  to  break  up 
the  cones  for  that  purpose.  On  the  second  night  of  such  work  plaintiff 
was  breaking  a  cone  with  a  sledge,  when  an  explosion  occurred  by  which 
he  was  seriously  injured.  It  was  shown  that  when  cones  contained 
molten  metal,  and  there  was  any  water  or  moisture  in  their  vicinity,  it 
was  highly  dangerous  to  break  them  while  hot,  as  if  the  metal  came  in 
contact  with  water  it  would  cause  an  explosion;  also,  that  the  floor  of 
the  yard  had  depressions  where  water  might  stand  and  that  employ^ 
with  defendant's  knowledge,  sometimes  emptied  water  in  the  yard. 
Plaintiff  was  given  no  instructions  nor  warning  of  danger,  and,  while  he 
knew  the  effect  if  the  hot  metal  came  in  contact  with  water,  he  did  not 
know  that  there  was  any  water  in  the  yard,  and  could  not  see  by  reason 
of  the  darkness,  nor  did  he  know  that  the  cone  which  he  was  breaking 
was  hot  Held,  that  the  question  of  defendant's  negligence  was  properly 
submitted  to  the  jury  and  that  a  verdict  for  plaintiff  would  not  be  dis- 
turbed. 

— Northport  Smelting  &  Refining  Co.  v.  Twitchell,  156  Fed.  643 

84  C.  C.  A.  351 

The  question  of  contributory  negligence  was  properly  submitted  to  the 
Jury,  and  a  verdict  for  plaintiff  would  not  be  disturbed. 

—Northport  Smelting  &  Refining  Co.  v.  Twitchell,  156  Fed.  643 

84  C.  C.  A.  355 

Where  the  evidence  that  a  servant  was  guilty  of  contributory  negligence 
was  not  conclusive,  the  question  is  for  the  jury. 

— ^American  Smelting  &  Refining  Co.  v.  McGee,  157  Fed.  69 

84  C.  0.  A.  573 

Where  the  uncontradicted  evidence  discloses  the  fact  that  the  defects 
In  the  place  or  machinery  or  method  of  operation  were  obvious^  and  the 
danger  from  them  apparent  to  an  ordinarily  prudent  person  of  the  In- 
telligence and  capacity  of  the  servant,  and  that  the  seiTant  entered  upon 
or  continued  In  the  service  without  complaint  of  them,  the  defense  of  as- 
sumption of  risk  Is  conclusively  established,  there  is  no  question  for  the 
jury,  and  the  court  should  instruct  tliem  to  return  a  verdict  for  the  mas- 
ter. 

—Burke  v.  Union  Coal  &  Coke  Co.,  157  Fed.  178 84  0.  0.  A.  626 

f   6.    Liabilities  for  injuries  to  tl&ird  persons. 

A  subordinate  corporation  contracted  with  an  electric  illuminating  com- 
pany, which  controlled  a  number  of  plants,  for  all  Its  work  of  reparation 
and  rebuilding,  and  in  the  contract  agreed  to  assume  all  risks  in  refer- 
ence thereto.  Hcldy  that  the  major  cori>oratlon  was  under  no  llabliity, 
either  at  common  law  or  under  the  employer's  liability  statutes  of  Massa- 
84  C.C.A.— 47 
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chusetts,  for  any  injury  arising  to  a  iineman  employed  by  the  subordinate 
corporation  in  the  work  of  reparation  or  rebuilding  on  its  premises,  or 
about  its  works,  through  the  negligence  of  the  sul>ordinate  corporation. 
— Munroe  v.  Fred  T.  Ley  &  Co.,  156  Fed.  468 ;   Same  v.  Edison  Elec- 
tric Illuminating  Co.  of  Boston,  Id 84  a  a  A.  278 

MAXIMS. 

Of  equity,  see  "Equity,"  |  1. 

MEMORANDA. 

Required  by  statute  of  frauds,  see  **Frauds,  Statute  of,"  |  2. 

MERGER. 

Of  cause  of  action  In  Judgment,  see  "Judgment,"  |  8. 

MINES  AND  MINERALS. 

Breach  of  agreement  relating  to  mining  claims  as  creating  trusts,  see  •Trusts," 

§1. 
Fellow  servants  In  mining  operations,  see  "Master  and  Servant,"  $  2. 
Batiflcation  of  tender  to  part  owner  of  mining  claim,  see  "Tender." 
Redelivery  of  stock  in  mining  company  deposited  in  bank,  see  "Escrows." 
Remedy  at  law  afTectlng  jurisdiction  of  equity  to  establish  title  to  mining 

claim,  see  ^'B^iuity,"  $  1. 

§   1.    Public  mineral  lands. 

Instructions  given  in  an  action  to  recover  possession  of  a  mining  clahn. 
relating  to  the  questions  of  discovery  of  mineral  and  possession,  consider- 
ed, and  held  not  erroneous  as  applied  to  the  evidence. 

— Charlton  v.  Kelly,  156  Fed.  433 84  C.  C.  A.  295 

An  instruction  that,  to  constitute  a  discovery  of  gold  sufficient  to  sup- 
port a  location  of  a  gold  placer  mining  claim  as  against  an  adverse  mineral 
locator,  the  gold  foimd  must  be  of  such  character  and  quantity  and  found 
under  such  circumstances  as  to  justify  a  man  of  ordinary  prudence  in  the 
expenditure  of  time  and  money  in  the  development  of  the  property,  is  not 
erroneous;  the  word  "development,"  as  so  used,  being  the  equivalent  of 
"exploration." 

—Charlton  v.  Kelly,  156  Fed.  433 84  C.  C.  A.  2&5 

Under  Rev.  St.  §  2324  [U.  S.  Comp.  St  1901,  p.  142G],  which  requires 
that  a  mining  location  "must  be  distinctly  marked  on  the  ground  so  that 
its  boundaries  can  be  readily  traced,"  no  particular  method  of  marking 
is  required,  and  what  is  sufficient  may  depend  on  the  topography  of  the 
ground ;  it  being  a  question  of  fact  in  each  case  whether  the  lines  are  so 
marked  that  they  can  be  readily  traced  by  a  person  making  a  reasonable 
effort  to  do  so. 

—Charlton  v.  Kelly,  156  Fed.  433 84  C.  C.  A.  295 

The  distinguishing  test  which  determines  wliether  or  not  a  valuable 
mineral  dejiosit  may  be  secured  by  a  lode  claim  or  by  a  placer  claim  Is 
the  form  and  character  of  the  deposit.  If  it  is  in  a  vein  or  lode  in  rock 
in  place,  it  may  be  secured  by  a  lode  claim,  and  it  may  not  be  by  a  placer 
claim.  If  it  is  not  in  a  vein  or  lode  In  rock  in  place,  it  may  be  secui-ed 
by  a  placer  claim,  and  may  not  be  by  a  lode  claim. 

—Webb  V.  American  Asphaltum  Min.  Co.,  157  Fed.  203.  .84  C.  C.  A.  651 

The  words  "other  valuable  deposits"  in  the  clause  "mining  claims  upon 
veins  or  lodes  of  quartz,  or  other  rock  in  place  bearing  gold,  silver,  cinna- 
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bap,  lead,  tin,  copper,  or  other  valuable  deposits"  In  section  2320,  Rev.  St. 
[U.  S.  Comp.  St.  1001,  p.  1421],  includes  nonnietalliferous,  as  well  as 
metalliferous,  deposits. 

— ^Webb  V.  American  Asphaltum  MIn.  Oo.,  157  Fed.  203 

84  C.  C,  A.  651 

Aspbaltum  In  lodes  or  veins  In  rock  In  place  may  be  entered  and  pat- 
ented by  means  of  lode  mining  claims  under  section  2320,  Rev.  St  [U.  S. 
Comp.  St.  1901,  p.  1424],  and  it  may  not  be  secured  by  means  of  placer 
claims  under  section  2329,  nor  under  Act  Feb.  11,  1897,  c.  21G,  29  Stat. 
526  [U.  S.  Comp.  St.  1901,  p.  1434],  regarding  the  entry  of  lands  contain- 
ing petroleum  or  other  mineral  oils. 

—Webb  v.  American  Asphaltum  MIn.  Co.,  157  Fed.  203 

84  C.  C.  A.  651 

I  2.    Title,  ooATeymaoes,  mad  contracts. 

A  judgment  In  favor  of  the  lessees  of  certain  mine  dumps,  which  they 
were  to  work  over  for  mineral  on  a  royalty  basis,  against  the  lessor,  for 
an  alleged  violation  of  the  lease  in  excluding  plaintiffs  from  the  prop- 
erty, held  not  supported  by  the  evidence,  a  preponderance  of  which  show- 
ed that  the  work  had  been  abandoned  by  the  lessees  because  they  found 
It  unprofitable. 

— ^Bunker  Hill  Mining  &  Concentrating  Co.  v.  Safford,  166  Fed.  446 

84  C.  C.  A.  308 

MISREPRESENTATION. 

See  "False  Pretenses";   "Fraud." 

MISTAKE. 

As  ground  for  correction  of  Judgment,  see  "Judgment,*'  §  1. 


MORTGAGES. 

Estoppel  to  enforce  mortgage,  see  "Estoppel,**  |  1. 

Jud^ent  in  state  court  as  bar  to  suit  In  United  States  court  to  cancel  mort- 
gage, see  "Judgment,**  $  3. 

i  1.    Requisites  and  Talidity. 

Two  partners  in  a  manufacturing  business  who  owned  the  real  estate 
used  therein  as  equal  tenants  in  common  entered  Into  a  contract  by  which 
one  retired  from  active  participation  In  the  business  but  remained  as  a 
silent  partner  for  a  term  of  five  years,  leaving  the  most  of  his  capital  in- 
vested. He  also  conveyed  to  his  partner  his  half  interest  in  the  real  es- 
tate "as  a  basis  of  credit,"  but  took  a  bond  for  its  reconveyance  absolutely 
and  unconditionally  at  the  end  of  the  term  without  subjecting  it,  as  be- 
tween the  parties,  to  the  risks  of  the  business.  After  the  expiration  of 
the  term,  when  he  had  become  entitled  to  a  reconveyance  but  had  not  re- 
ceived It,  he  executed  a  mortgage  on  his  Interest  in  the  real  estate  to  se- 
cure a  valid  indebtedness.  Held,  that  such  real  estate  was  not  property  of 
the  partnership  but  of  the  individual  partners;  that  the  mortgagor  was 
the  equitable  owner  of  a  half  interest  therein  which  was  mortgageable  as 
real  estate,  and  that  the  mortgage  given  was  valid,  no  rights  of  partner- 
ship creditors  having  intervened,  and  was  entitled  to  record  under  Gen. 
St.  Kan.  1901,  §  1221,  if  not  as  a  technical  mortgage,  as  "an  Instrument  in 
writing**  affecting  real  estate,  which  record  was  constructive  notice  to  all 
subsequent  purchasers  of  its  contents. 

—Clark  V.  lister,  155  Fed.  513 84  C.  C.  A.  27 
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MOTIONS. 

For  correction  of  Judgment  see  "Judgment"  $  1. 

Presentation  of  objections  for  review,  see  "Appeal  and  Brror,**  §  2. 

MUNICIPAL  CORPORATIONS. 

See  "Counties." 

Jurisdiction  of  United  States  court  to  enjoin  enforcement  of  municipal  ordi- 
nance, see  **Courts,"  §  2. 

§   1.    Um  mad  resulmtion  of  publio  places,  property,  and  works. 

Civ.  Code  Cal.  §  499,  provides  that  **two  lines  of  street  railway,  operat- 
ed under  different  managements,  may  be  permitted  to  use  tbe  same  street, 
each  paying  an  equal  portion  for  the  construction  of  the  tracks  and  ap- 
purtenances used  by  said  railways  jointly ;  but  in  no  case  must  two  lines 
of  street  railway,  operated  under  different  managements,  occupy  and 
use  the  same  street  or  trades  for  a  distance  of  more  than  five  blodkS 
consecutively."  Heldf  that  such  provision  does  not  deprive  tlie  municipal 
authorities  of  a  city  of  power  to  grant  to  two  railways,  having  tracks 
of  different  width,  the  right  to  operate  their  cars  on  the  same  street 
for  a  distance  not  exceeding  five  blodcs,  each  occupying  the  middle  of 
the  street,  and  each  paying  an  equal  portion  of  the  cost  of  paving  be- 
tween and  beside  the  tracks  as  required  by  section  498. 

— San  Jose-Los  Gatos  Iuterurl)an  Ry.  Co.  v.  San  Jose  Ry.  Co.,  15& 
Fed.  455 84  C.  a  A.  265 

f   2«    Fiscal  •maiiacement,  public  debt,  securities,  and  taacation— Bonda 
and  otber  seciirities,  and  sinking  funds. 

The  absence  of  a  recital  in  municipal  bonds  that  the  conditions  to  their 
issue  have  been  complied  with  does  not  deprive  them  of  their  character  of 
negotiable  instruments,  nor  of  the  benefit  of  the  ordinary  presumptions 
which  attend  such  instruments. 

— Quinlan  v.  Green  County,  Ky.,  157  Fed.  33 84  C.  C.  A.  537 

Where  a  proposition  adopted  by  a  vote  of  a  county  to  subscribe  for 
stock  of  a  railroad  company,  to  aid  in  the  construction  of  its  proposed 
road  and  to  issue  negotiable  bonds  of  the  county  therefor,  contained  a 
provision  that  the  subscription  should  be  on  condition  that  the  company 
should  locate  and  construct  its  road  through  the  county,  and  should  ex- 
pend the  amount  subscribed  within  the  limits  of  the  county,  such  provision 
did  not  create  a  condition  precedent  to  the  issuance  of  the  bonds,  but  tbe 
acceptance  of  the  subscription  imposed  an  obligation  on  the  company  to 
perform  the  condition  subsequently,  the  failure  to  fully  comply  with 
which  would  not  invalidate  the  bonds  in  the  hands  of  a  bona  fide  holder. 
—Quinlan  v.  Green  County,  Ky..  157  Fed.  33 84  C.  C.  A.  537 

NAMES. 

See  "Trade-Marks  and  Trade-Names." 

NATURALIZATION. 

False  swearing  in  naturalization  proceedings,  see  "Perjury,**  {$  1,  2. 

Jurisdiction  of  United  States  court  of  offense  of  false  swearing  in  naturalisa- 
tion proceedings,  see  "Criminal  I^aw,"  §  1. 

Testimony  of  accomplices  and  codefendants  in  prosecution  for  giving  fklse 
testimony  in  naturalization  proceedings,  see  "Criminal  Law,**  |  9. 
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NEGLIGENCE. 

CanslDg  death,  see  "Death,"  S  1. 

By  particular  classes  of  persons. 
See  'Carriers,"  %  2;   "Railroads,"  §§  1-3. 
Bailee,  see  "Bailment." 
Employers,  see  "Master  and  Servant,"  S§  2-5. 

Condition  or  use  of  particular  species  of  property^  tcorkSr  machinery,  or  otJier 

instrumentalities. 
See  "Railroads,"  §§  1-8. 
Demised  premises,  see  "Landlord  and  Tenant,"  §  2. 

Contributory  negligence. 

As  question  for  Jury,  see  "Negligence,"  S  2. 

Of  peraon  killed  by  operation  of  railroad,  see  "Railroads,"  §|  1,  2. 

Of  servant,  see  "Master  and  Servant,"  §§  4,  5. 

§   1.    Acts  or  omissioiis  eonstitutinB  negligence. 

The  petition,  in  an  action  against  the  lessee  of  a  theater  for  a  personal 
injury,  alleged  that  among  the  appliances  of  the  theater  of  which  de- 
fendant had  control  was  a  fire  extinguisher,  which  was  kept  on  the  sill 
of  an  open  window  at  the  side  of  the  stairway  leading  to  the  gallery  of 
the  theater,  that  it  was  unsecured,  and  was  in  a  place  where  men  and 
boys  in  crowding  down  the  stairway,  as  was  usual  at  the  close  of  a  per- 
formance, were  likely  to  knock  it  out  of  the  window,  as  they  in  fact  did, 
and  that  it  fell  and  injured  plaintiff,  who  was  on  the  walk  below.  There 
was  evidence  tending  to  support  such  allegations.  Held,  that  the  petition 
and  evidence  made  a  case  of  negligence  which  was  properly  submitted 
to  the  Jury. 

—Stair  V.  Kane,  156  Fed.  100 84  C.  O.  A.  12G 

§   2.    Aotions, 

The  petition  in  an  action  against  the  lessee  of  a  theater  for  a  personal 
injury  alleged  that  among  the  appliances  of  the  theater  of  which  defend- 
ant had  control  was  a  fire  extinguisher  which  was  kept  on  the  sill  of  an 
open  window  at  the  side  of  the  stairway  leading  to  the  gallery  of  the 
theater ;  that  it  was  unsecured,  and  was  in  a  place  where  men  and  boys, 
in  crowding  down  the  stairway,  as  was  usual  at  the  close  of  a  performance, 
were  likely  to  knock  it  out  of  the  window,  as  they  in  fact  did,  and  that 
it  fell  and  injured  plaintiff,  who  was  on  the  walk  l)elow.  Ueld,  that 
the  occurrence  of  such  an  accident  may  be  regarded,  in  the  absence  of 
explanation,  as  proof  of  the  negligence  charged. 

—Stair  V.  Kane,  15G  Fed.  100 84  C.  C.  A.  126 

Plaintiff  was  working  for  a  contractor  who  was  installing  a  sprinkler 
system  in  defendant's  mill,  and  while  he  was  making  a  pipe  connection, 
standing  with  one  foot  on  a  ladder  and  the  other  against  a  post,  astride 
a  revolving  shaft,  his  clothing  was  caught  by  a  set  screw  which  pro- 
jected from  a  safety  collar  on  the  shaft,  an'd  he  was  thrown  to  the  floor 
and  injured.  It  was  shown  that,  by  erecting  a  platform  on  which  to 
stand,  plaintiff  could  have  done  the  work  in  safety,  and  also  that  the 
shaft  would  have  been  stopped  if  required.  There  was  also  testimony 
that  the  purpose  of  the  safety  collar  was  to  protect  a  person  working 
near  from  coming  in  contact  with  the  set  screw,  and  that,  if  the  latter 
was  properly  adjusted  to  the  collar,  there  was  no  danger  from  it;  also 
that,  while  plaintiff  saw  the  collar  and  knew  that  it  contained  a  set  screw, 
he  did  not  know  that  the  latter  projected.  Held,  that  upon  such  evidence 
the  questions  of  defendant's   negligence,   plaintiff's   contributory   negli- 
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gence,  and  his  assumption  of  the  risk  wete  all  properly  submitted  to  the 
Jury. 

— Ck>lumbia  Box  &  Lumber  Go.  ▼.  Drown,  156  Fed.  459 

84  a  a  A.  269 

Where  reasonable  m«i  might  draw  diflTerent  conclusions  from  the  un- 
disputed eridence,  the  question  of  negligence  or  contributory  negligence 
is  one  of  fact  for  the  Jury. 

—Columbia  Box  &  Lumber  Go.  ▼.  Drown,  156  Fed.  459.  .84  C.  G.  A.  269 

NEW  TRIAL 

Necessity  of  motion  for  purpose  of  review,  see  "Appeal  and  Error,"  S  2. 

S   1*    Orovads. 

If  an  officer  of  the  court,  whether  he  has  charge  of  the  Jury  or  not, 
makes  to  the  Jury  during  their  deliberations  stat^nents  calculated  to  in- 
fluence their  verdict,  it  is  ground  for  a  new  trial ;  but  if,  under  all  the  cir- 
cumstances, it  does  not  appear  that  the  conduct  of  the  officer  had  the  ef- 
fect of  influencing  the  verdict,  a  new  trial  will  not  be  granted  on  that 
ground. 

—Charlton  v.  Kelly,  156  Fed.  433 84  a  a  A.  29C 

NOTICE. 

AflTecting  bank,  see  "Banks  and  Banking,"  f  L 

NUNC  PRO  TUNC. 

Order  correcting  Judgment,  see  "Judgment,"  {  1, 

OBJECTIONS. 

To  indictment  or  information,  see  "Indictment  and  Information,"  S  2. 

OFFICERS. 

Misconduct  of  officer  of  court  as  ground  for  new  trial,  see  "New  Trial,"  1 1. 

Particular  classes  of  officers. 
See  "Receivers." 

Bank  officers,  see  "Banks  and  Banking,"  %  1. 
County  officers,  see  "Counties,"  §§  1,  2. 

OPINIONS. 

Of  courts,  ;see  "Courts,"  S  L 

ORDERS. 

Review  of  appealable  orders,  see  "Appeal  and  Error.** 

PAROL  EVIDENCE. 

In  civil  actions,  see  "Evidence,"  |  4. 

In  criminal  prosecutions,  see  "Criminal  Law,"  %  a 
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PARTIES. 

Character  ground  of  jurisdiction,  see  "CJourts,"  $  2. 

Persons  entitled  to  sue  in  action  for  death,  see  ''Death/*  S  L 

PARTNERSHIP. 

Property  of  partnership  subject  to  mortgage,  see  "Mortgages,"  S  1. 

§    1.    The  firm,  its  nmme,  powers,  and  property. 

Reai  estate  not  purchased  with  partnership  funds  does  not  become  part- 
nership property,  though  used  for  partnership  purposes,  unless  there  is 
some  agreement  that  it  shall  be  so  considered. 

— Clarlt  V.  Lyster,  155  Fed.  513 84  C.  O.  A.  27 

PASSENGERS. 

See  "Carriers,"  S  2. 

PATENTS. 

I   1.    PatentabiUty. 

To  accomplish  a  new  and  useful  result  within  the  meaning  of  the  pat- 
ent law  (Rev.  St.  fi  4886  fU.  S.  Comp.  St.  1901,  p.  3382]),  it  is  not  neces- 
sary that  a  result  before  unknown  should  be  brought  about,  but  it  is 
sufficient  if  an  old  result  is  accomplished  in  a  new  and  more  effective  way ; 
and,  if  the  value  and  effectiveness  of  a  machine  are  i^ubstantially  increas- 
ed by  a  new  combination  of  old  elements,  such  combination  is  patentable. 
— St.  Louis  Street  Flushing  Mach.  Co.  v.  American  Street  Flushing 
MachCo.,  156  Fed.  574 84  C.  C.  A.  340 

That  a  defendant  charged  with  infringement  of  a  patent  for  a  machine 
abandoned  the  machine  it  was  previously  making,  and  adopted  that  of 
the  patent,  that  its  engineer  claimed  to  be  the  inventor  thereof,  and  him- 
self applied  for  a  patent,  and  that  the  patented  machine  has  largely 
superseded  others  previously  in  use  for  the  same  purposes,  are  all  facts 
entitled  to  weight  on  the  question  of  invention. 

— St.  Louis  Street  Flushing  Mach.  Co.  v.  American  Street  Flushing 
Mach.  Co.,  156  Fed.  574 84  C.  C.  A.  340 

%  2.    Applloations,  and  proeeedings  thereon. 

The  broad  scope  of  Rev.  St.  §  4915  [U.  S.  Comp.  St.  1901,  p.  33921,  au- 
thorizing a  suit  in  equity  to  establish  the  right  to  a  patent,  was  in  no  way 
limited  or  qualified  by  Act  Feb.  9,  1893,  c.  74,  27  Stat.  434  [U.  S.  Comp. 
St  1901,  p.  3391],  providing  for  appeals  from  the  decision  of  the  Com- 
missioner of  Patents  to  the  Supreme  Court  of  the  District  of  Coliunbia. 
— Prindle  v.  Brown,  155  Fed.  531 84  C.  C.  A.  45 

A  bill  filed  under  Rev.  St  §  4915  [U.  S.  Comp.  St  1901,  p.  3392],  to 
establish  the  right  of  complainant  to  a  patent  which  alleges  that  **before 
the  sixth  day  of  June  1900"  complainant  "was  the  true,  original,  and 
first  inventor*'  of  the  device  in  issue,  that  on  that  day  he  filed  his  applica- 
tion for  a  patent  therefor,  and  that  on  May  28,  1900,  defendant  filed  an 
application  for  the  same  invention  on  which  after  interference  proceed- 
ings he  was  awarded  a  patent,  is  not  fatally  defective  on  general  demur- 
rer. 

—Prindle  v.  Brown,  155  Fed.  531 84  C.  C.  A.  45 

A  bill  which  states  the  date  of  an  application  for  a  patent  is  not  to  be 
held  to  state  that  the  invention  was  then  first  completed  or  reduced  to 
practice  unless  nothing  is  alleged  showing  invention  prior  thereto,  and 
a  further  allegation  that  the  invention  was  made  prior  to  such  date 
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covers  the  fact  of  reduction  to  practice,  and  is  suflacient  to  carry  the  date 
back  of  the  application. 

— Prlndle  v.  Brown,  155  Fed.  531 84  C.  C.  A.  45 

Where  the  essence  of  an  invention  Is  the  location,  form,  size,  or  any 
other  characteristic  of  the  means  employed,  the  patentee  must  distinctly 
8pe(*ify  the  peculiarities  in  whidi  his  invention  is  to  be  found. 

—American  Lava  Co.  v.  Steward,  155  Fed.  731 84  C.  C.  A.  157 

While  It  is  competent,  when  the  circumstances  permit  it,  for  an  in- 
ventor in  describing  a  machine  or  apparatus  which  he  has  devised  to  make 
a  claim  for  a  prot'css  which  his  i>a tented  device  is  capable  of  carrying 
out.  to  entitle  him  to  do  so.  the  process  must  be  one  capable  of  being  car- 
ried out  by  other  means,  otherwise  the  claim  is  merely  for  a  fiUK'tlou  of 
the  machine;  and,  unless  sucb  other  means  are  known  or  are  within  the 
reach  of  ordinary  skill  or  Judgment,  the  patentee  is  bound  to  point  them 
out. 

—American  Lava  Co.  v.  Steward,  155  Fed.  731 84  C.  C.  A.  157 

An  amendment  to  an  application  for  a  patent  made  to  introduce  a  new 
theory  of  the  invention,  and  which  contains  new  claims  covering  a  process 
based  on  such  theory,  neither  of  which  were  mentioned  in  the  original 
application,  if  permissible  as  within  the  invention,  should  be  verified  by 
the  oath  of  the  inventor. 

—American  Lava  Oo.  v.  Steward,  155  Fed.  731 84  C.  C  A.  157 

I  3.    Terms. 

The  claim  that  a  British  patent  covering  an  Invention  also  patented  in 
the  I'nited  States  was  taken  out  by  an  Intermeddler,  and  was  unauthoriz- 
ed, and  therefore  that  its  expiration  did  not  affect  the  term  of  the  Ameri- 
can patent,  cannot  be  sustained,  where  the  American  patentees  authorized 
the  taking  out  of  a  patent  In  England,  and  under  the  other  circumstances 
named  In  the  opinion,  did  not  repudiate  the  one  In  fact  obtained  until  aft- 
er its  expiration. 

— United  Shoe  Machinery  Co.  v.  Duplessls  Shoe  Machinery  Co.,  l.">5 
Fed.  842 84  C.  C.  A.  76 

Article  4  bis,  inserted  In  the  International  convention  for  the  protei,- 
tion  of  industrial  property  of  March  20,  1883,  by  the  additional  conven- 
tion or  act  of  De<*ember  14,  1900.  proclaimed  by  the  Tresident  August  21, 
1002  (32  Stat.  laso.  ia39>,  as  controlled  and  construed  by  Act  March  3, 
1903,  c.  1019,  32  Stat.  1225  [U.  S.  Comp.  St.  Supp.  1905,  p.  663],  '*to  ef- 
fei'tuate  the  provisions*'  of  such  additional  act  of  convention,  did  not 
have  the  effect  of  changing  the  term  of  an  existing  United  States  patent 
as  fixed  by  statute  at  the  time  of  Its  issuance ;  and  such  a  patent  granted 
prior  to  January  1,  1898.  and  which  is  limited  by  the  provisions  of  Rev.  St. 
I  4SS7  (U.  S.  Comp.  St.  1901,  p.  3382],  to  the  term  of  a  prior  foreign  imt- 
ent,  is  not  extended  by  such  additional  act 

— United  Shoe  Machinery  Co.  v.  Duplessls  Shoe  ^lachlnery  Co.,  lo.'i 
Fed.  842 84  C.  C.  A.  7G 

i  4.    Oonstntction  and  operation  of  letters  patent. 

Where  an  applicant  for  a  patent  repeatedly  acquiesced  In  the  rejection 
of  broad  claims  and  substituted  therefor  narrower  ones  until  his  appll^*a- 
tiou  was  granted,  the  owner  of  the  patent  cannot  be  heard  to  insist  that 
the  narrower  claims  allowed  shall  cover  the  same  as  the  broader  ones 
reje<'ted. 

—St.  Louis  Street  Flushing  Mach.  Co.  v.  American  Street  Flusliing 
Mach.  Co.,  150  Fed.  574 84  C.  C.  A.  340 

I   5.    lafriasement. 

The  findings  of  a  master  as  to  the  profits  and  damages  recoverable  from 
a  defendant  for  infringement  of  the  Cazler  patent  No.  696,940  for  a  trou- 
sers hanger  held  supported  by  the  evidence. 

— Mackle-Lovejoy  Mfg.  Co.  v.  Cazier,  157  Fed.  88 84  a  C  A.  591 
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f   6.    Deoisions  on  the  Talidity,  eonstmetioii,  and  infringement  of  par- 
tienlar  patents. 

The  Laass  and  Hey  patent.  No.  388,366,  and  the  Hey  patent.  No.  632.- 
527,  for  stamp  canceling  machines  of  the  tjrpe  in  which  the  letter  actuates 
the  printing  mechanism,  constraed,  and  held  not  infringed. 

— International  Postal  Supply  CJo.  of  New  York  v.  American  Postal 
Machines  Co.,  156  Fed.  362 84  (\  C.  A.  2<:0 

The  French  and  Meyer  patent,  No.  412,704,  for  a  sole  sewing  machine, 
expired  Septeml>er  17,  1902,  with  the  expiration  of  the  term  of  the  prior 
British  patent,  No.  13,3.66,  of  1888,  granted  to  the  same  patentees  for  sub- 
stantially the  same  invention. 

— United  Shoe  Machinery  Co.  v.  Duplessis  Shoe  Machinery  Co.,  155 
Fed.  842 84  C.  C.  A.  76 

The  Stanley  patent,  No.  469,809,  for  a  system  of  electrical  distribu- 
tion, was  not  anticipated  by  the  Zipemowski  and  Deri  article  publish- 
ed in  London  in  1885. 

— Westinghouse  Electric  &  Mfg.  Co.  v.  Montgomery  Electric  Light  & 
Power  Co.,  156  Fed.  582 84  C.  C.  A.  34S 

The  Dolan  patent.  No.  589.432,  for  an  acetylene  gas  burner,  and  the 
process  embodied  therein,  claims  1,  2,  and  3  are  void  (1)  for  anticipation, 
especially  by  the  French  patent  to  Bullier  of  April  20,  1895;  and,  addi- 
tions thereto  (2),  for  Indefinlteness  of  description;  and  (3)  because  they 
were  new  claims  based  on  a  new  theory'  of  the  principle  of  the  invention 
added  by  an  amendment  to  the  application  made  in  the  Patent  Othve 
which  was  not  verified. 

—American  Lava  Oo.  v.  Steward,  155  Fed.  731 84  C.  C.  A.  157 

The  Potter  patent,  No.  689,906,  for  a  detonating  device  for  exploding  toy 
torpedoes,  is  void  for  lack  of  Invention  and  anticipation. 

—Potter  V.  Lake  Shore  Novelty  Co.,  155  Fed.  278 84  C.  C.  A.  16<» 

The  Ottofy  patent.  No.  795,059,  for  a  street  flushing  cart,  covers  a  de- 
vice for  scouring  and  flushing  streets  by  forcing  water  under  pressure  from 
a  tank  located  on  a  moving  cart,  connected  by  a  pipe  extending  downward 
to  near  the  surface  of  the  street,  forward  of  the  rear  wheels,  to  nozzles 
having  narrow  elongated  delivery  apertures,  and  so  adjusted  that  tht* 
water  is  forced  out  of  the  apertures  in  a  flat  sheet  nearly  parallel  with 
the  surface  of  the  street  In  a  forward  and  lateral  direction,  so  as  to  loosen 
up  the  dirt  and  force  It  away  to  the  sides  of  the  street,  and  Into  the  gut- 
ters, without  Injury  to  the  surface  of  the  street.  The  combination  of  parts 
by  which  such  result  Is  effected  was  not  anticipated,  and  discloses  In- 
vention, but  the  patent  Is  limited  by  the  prior  art  to  the  combination 
and  means  shown  for  producing  such  flat  stream  nearly  parallel  to  the 
street.    As  so  construed  held  Infringed. 

— St.  Louis  Street  Flushing  Mach.  Co.  v.  American  Street  Flushing 
Mach.  Co.,  156  Fed.  574 84  C.  C.  A.  340 


§  7.    Patents  envmerated. 

ENGLISH. 

1888. 
13,366.  Sole  sewing  machine,  cited    76 

UNITED  STATES. 

ORIOINAU 

296.488.  Street    flushing  cart,   cited  343 
341,380.  Stamp    cancelmg    machine, 

cited    261,  262 

.388,366.  Stamp   canceling    machine, 

held    not    infringed 

260,  261,  262,  263 


412,704.  Sole  sewing  machine,  held 

to  have  expired 76 

469,809.  Electrical  distribution,  held 

not    anticipated 348 

589,342.  Acetylene  gas  burner, 
claims  1,  2  and  3  void 
for  anticipation,  indef- 
inlteness of  description, 
and  because  the  claims 
were  introduced  by  an 
amendment  of  the  annli- 
cation  not  verified  157; 
cited     166 

632,527.  Stamp   canceling    machine, 

held  not  infringed 

260,  261,  263 
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652,547.  Street  sprinkling  machine, 

cited    344 

689,906.  Detonating   device   for  ex- 


ploding    toy     torpedoes, 
nef 


beld  void  for  lack  of  in- 
vention      166 

69f>,940.  Trousers  hanger,  held  valid 

and  infringed 591 


736.134.  Street  sprinkling  machine, 

cited    344 

736.135.  Street   sprinkling  machine. 

cited 344 

795,059.  Street  flashing  cart,  con- 
strued and  neld  infring- 
ed     341 


PAYMENT. 

See  **Tender.** 

Subrogation  on  payment,  see  "Subrogation.'* 

PENALTIES. 

For  infringement  of  cq[>yrifi^t,  see  "Copyrights,"  S  2. 

PERJURY. 

i   1.    Offenses  and  responsibility  therefor. 

On  the  trial  of  a  defendant  charged  with  a  violation  of  Rev.  St.  i  5395 
[U.  S.  Comp.  St.  1901,  p.  3654].  which  denounces  a  penalty  against  one 
who  "Imowingly  swears  falsely"  in  making  any  oath  under  any  law  re- 
lating to  naturalization,  it  is  sufficient  to  warrant  conviction  if  defend- 
ant knowingly  and  willfully  testified  falsely,  and  it  is  not  necessary  that 
his  act  should  also  have  been  corrupt  or  malicious. 

—Holmgren  v.  United  States,  156  Fed.  439 84  C.  C.  A.  301 

To  support  an  indictment  for  sulwmatlon  of  perjury  based  on  the  al- 
leged proeurem^it  of  the  making  of  a  false  affidavit  or  oath  before  tlie 
receiver  or  register  of  a  land  office  in  support  of  an  application  to  enter 
laud  under  the  homestead  law,  it  is  not  essential  that  the  affidavit  should 
have  been  subscribed  as  well  as  sworn  to  before  such  officer. 

— Nurnberger  v.  United  States,  156  Fed.  721 84  C.  C.  A.  377 

S  8.    Proseention  and  punishment. 

Instructions  on  the  trial  of  a  defendant  charged  with  perjury  in  nat- 
uralization proceedings,  under  Rev.  St.  §  5395  [U.  S.  Comp.  St  1901,  p. 
3654],  considered  and  approved. 

—Holmgren  v.  United  States,  156  Fed.  439 84  C.  C.  A.  301 

An  indictment  for  subornation  of  perjurj'  in  procuring  another  to  make 
a  false  oath  or  affidavit  before  the  receiver  of  a  land  office  to  secure  an 
entry  of  land,  which  avers  that  such  oath  or  affidavit  was  made  in  sup- 
port of  "a  certain  application  in  writing  to  enter  under  the  homestead 
laws  of  the  United  States,  subject  to  entry  at  said  land  office,''  certain 
land  described,  is  sufficient  after  verdict  as  showing  that  the  land  describ- 
ed WU8  at  the  time  public  land  of  the  United  States  subject  to  homestead 
entry  at  such  land  office. 

—Nurnberger  v.  United  States*  156  Fed.  721. 84  C.  C.  A.  377 

On  the  trial  of  such  an  indictment,  the  tract  book  kept  by  the  register 
of  the  land  office  is  admissible  in  evidence  to  establish  the  fact  that  the 
lands  to  which  the  application  related  were  public  lands  subject  to  home- 
stead entry  at  such  office,  and  it  is  competent  for  the  register  as  a  witness 
to  explain  the  meaning  of  abbreviations  used  therein. 

—Nurnberger  v.  United  States,  156  Fed.  721 84  C.  a  A.  377 

On  the  trial  of  a  defendant  charged  with  subornation  of  perjury  in  pro- 
curing homestead  entrymen  to  make  the  required  oath  tiiat  the  entry 
was  not  made  for  the  benefit  of  any  other  person,  when  in  fact  they  liad 
agreed  tc  convey  the  land  to  defendant  for  a  stipulated  price  as  soon  as 
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tbey  obtained  title,  it  was  error  to  refuse  to  permit  defendant  to  testify 
that  he  made  no  such  agreements,  but  that  the  agreements  actually  made, 
as  he  understood  them,  left  the  conveyance  optional  with  the  other  par- 
ties or  to  other  facts,  which  tended  to  show  that  his  act  was  not  willful 
nor  corrupt,  as  required  by  the  statute  to  constitute  the  crime  charged. 
— Nurnberger  v.  United  States,  156  Fed.  721 84  C.  0.  A.  877 

Instructions,  given  on  the  trial  of  a  defendant  charged  with  suborna- 
tion of  perjury  in  procuring  homestead  entrymen  to  make  false  oaths, 
held  erroneous  and  misleading,  in  that  they  authorized  the  jury  to  con- 
vict in  case  they  found  that  any  statement  made  by  affiants  in  their 
affidavits  was  false  and  was  intentionally  sworn  to,  when  there  was 
evidence  tending  to  show  that  some  of  the  recitals  in  the  affidavits  re- 
specting the  intention  to  reside  on  and  improve  the  land  as  affiants  un- 
derstood the  law  were  not  applicable  to  their  entries,  and  that  their  act 
in  swearing  to  the  same  was  not  therefore  willful  and  corrupt,  as  re- 
quired by  Rev.  St  S  2291,  as  amended  by  Act  March  3,  1877.  c.  122,  S 
2,  19  Stat.  404  [U.  S.  Comp.  St.  1901,  p.  13911,  to  constitute  the  crime  of 
perjury. 

—Nurnberger  v.  United  States,  156  Fed.  721 84  a  a  A.  377 

PERSONAL  INJURIES. 

Liability  of  receiver,  see  "Receivers,"  S  2. 

Particular  causes  or  means  of  injury. 
See  "Negligence." 
Operation  of  railroada,  see  "Railroads,"  %%  1,  2. 

Particular  classes  of  persons  injured. 

Employ^,  see  "Master  and  Servant,"  fi§  2-5. 

Traveler  on  highway  crossing  railroad,  see  "Railroads,"  %  2. 

TreQ)asser  on  demised  premises,  see  "Landlord  and  Tenant,"  %  2. 

Remedies. 

Ck>nstruction  of  instructions,  see  "Trial,"  §  2« 
Evidence  of  damages,  see  "Damages,"  %  1. 
Pleading  damages,  see  "Damages,"  §  1. 
Relevancy  of  evidence,  see  "Evidence,"  f  2. 

PETITION. 

In  bankruptcy,  see  "Bankruptcy,"  %  1. 
In  pleading,  see  "Pleading,"  %  2. 

PLEA. 

In  civil  actions,  see  "Pleading,"  f  3. 

In  criminal  prosecutions,  see  "Criminal  Law,"  i  4. 

PLEADING. 

Admissions  in  pleading  as  evidence,  see  "Evidence,"  f  3. 

Allegations  as  to  particular  facts,  acts,  or  transactions* 
See  "Damages."  i  1 ;  "Release,"  8  2. 
Statute  of  limitations,  see  "Limitation  of  Actions,"  f  2. 
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In  particular  actions  or  proceedings. 
See  •'Baectmeot,-  1 1;    "Equity,"  i  3;  "Fraud,"  §  2. 
For  unfair  competition,  see  **Trade-MarlLS  and  Trade-Names,**  %  2. 
Indictment  or  criminal  informaticm  or  complaint,  see  "Indictment  and  Infor- 
mation.'' 
Pleas  in  criminal  prosecutions,  see  "Criminal  Law,"  i  4^ 

f    1.    Form  amd  allesatloms  ia  seaerftL 

Where  plaintiff  deposited  money  to  indemnify  his  sureties  on  injunction 
bonds  against  loss  on  account  of  a  Judgment  rendered  against  them  and 
plaintiff  on  such  bonds,  a  complaint  to  recover  such  money  from  the  de- 
positary does  not  state  a  cause  of  action,  where  it  alleges  merely  that  the 
Judgment  was  satisfied  on  the  docket  by  the  cleric  of  the  court  on  return 
of  an  execution  issued  thereon  **fully  satisfied" ;  there  being  no  allegation 
that  the  Judgment  has  been  in  fact  paid  and  satisfied.  Nor  is  such  ocHn- 
plaint  made  good  by  an  allegation  that  the  sureties  are  not  liable  on  such 
Judgment,  which  is  a  mere  conclusion  of  law. 

—Cambers  v.  First  Nat.  Bank  of  Butte,  156  Fed.  482.  .84  a  a  A.  292 

%  2*    DjMlaratloB,  eomplalat,  petitloii,  or  statememt. 

A  declaration,  in  an  action  to  recover  for  a  tort  committed  by  railroad 
receivers,  against  a  purchaser  which  succeeded  to  the  property,  is  not 
bad  for  duplicity  because  it  alleges  as  grounds  of  liability  an  express 
assumption  of  liability  for  all  claims  against  the  receivership,  and  also 
tbat  the  defendant  succeeded  to  betterments  and  improvements  made  by 
the  receivers  from  earnings  of  the  receivership  which  were  liable  for 
plaintiff's  claim. 

—Gray  v.  Crand  Trunk  Western  Ry.  Co.,  156  Fed.  736 

84  C.  C.  A.  392 

I  3.    Plea  or  amswer,  eross-eomplAlat,  amd  afidaTlt  of  defense. 

An  answer  construed,  and,  although  ladcing  in  clearness  of  statement, 
held  to  sufficiently  plead  a  coimterclaim  as  against  a  general  demurrer. 

—Fish  V.  First  Nat.  Bank,  of  Seattle,  Wash.,  157  Fed.  87 

84  a  C.  A.  502 

POLICY. 

Of  insurance,  see  "Insurance." 

POSSESSION. 

See  "Adverse  PosseMfllon.** 

To  sustain  suit  to  quiet  title,  see  "Quieting  Title,"  1 1. 

POST  OFFICE. 

S   1.    Offenses  asaiast  postal  laws. 

A  sebeme  by  which  certlllcates  are  Issued  by  a  corporation,  on  each  Of 
which  the  holder  agrees  to  pay  %\  per  week,  subject  to  forfeiture  for  non- 
payuieut,  and  about  75  per  cent  of  which  payments  are  paid  into  a  "mu- 
tual benefit  credit  fund'*  until  all  certificates  prior  In  date  have  matured 
and  been  canceled,  when  his  own  certificate  shall  mature,  and  he  shall  be 
paid  from  such  fund  the  sum  of  |2  for  each  week  such  certificate  has  been 
in  force,  provided  there  is  so  much  in  the  fund,  not  exceeding  however 
$l(iO,  is  a  lottery-  within  the  meaning  of  Rev.  St  %  38d4  [U.  S.  Comp.  St 
1901,  p.  2659],  and  any  person  engaged  in  conducting  such  scheme  by  means 
of  letters  or  circulars  sent  through  the  mails  is  guilty  of  a  criminal  of- 
fense under  said  section. 

— Fitzsimmons  v.  United  States,  156  Fed.  477 84  C.  C  A.  2S7 
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PRACTICL 

Adoption  by  United  States  courts  of  practice  of  state  courts,  see  "Courts,"  I  2. 
In  patent  office,  see  "Patents,"  fi  2. 

In  particular  civU  actions  or  proceeding$. 
See  "Contempt,"  S  1 ;  "Divorce,"  §  1 ;  "Ejectment" 

Particular  proceedings  in  octionM, 

See  "Damages,"  %  1;    "Evidence";    "Judgment";    "Limitation  of  Actions"; 
"Pleading" ;  "Removal  of  Causes" ;   "Trial." 

Particular  remedies  in  or  incident  to  actions. 
See  "Injunction";    "Receivers";   "Tender." 

Procedure  in  criminal  prosecutions. 
See  "Criminal  Law." 

Procedure  in  ettercise  of  special  or  limited  jurisdiction. 

In  bankruptcy,  see  "Bankruptcy,"  S  1. 
In  equity,  see  **Equity." 

Procedure  in  or  hy  particular  courts  or  tribunals. 

See  "Courts." 

Procedure  on  review. 

See  "Appeal  and  Error" ;  "New  Trial." 

PREFERENCES. 

EflTect  of  proceedings  in  bankruptcy,  see  "Bankruptcy,"  S$  2,  7. 

PREJUDICE 

Ground  for  reversal  in  civil  actions,  see  "Appeal  and  Error,"  |  9l 

PRELIMINARY  INJUNCTION. 

See  "InJnnctioD,"  1 1. 

PRESUMPTIONS. 

On  fu)peal  or  error,  see  "Appeal  and  Error,"  i  6. 

PRINCIPAL  AND  AGENT. 

See  "Attorney  and  Client" ;  "Brokers." 

Burden  of  proof  in  action  by  corporation  against  agent,  see  "Evidence,"  S  1. 

Deposits  in  bank  by  agent,  see  "Banks  and  Banking,"  f  1. 

PRINCIPAL  AND  SURETY. 

Subrogation  of  surety  to  rights  of  creditor,  see  "Subrogation.** 
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PRIVILEGED  COMMUNICATIONS. 

DiBclosare  by  witness,  see  "Witnesses,"  S  2. 

PROCESS. 

Particular  forms  of  writs,  see  "Injunction";   "Mandamus.** 

PROFITS. 

Accounting  as  to,  in  suit  to  restrain  unfair  competition,  see  "Trade-Marks  and 

Trade-Names,"  fi  2. 
Recovery  in  suit  for  infringement  of  patents,  see  "Patents,"  i  5. 

PROPERTY. 

Community  property,  see  "Husband  and  Wife,"  §  1. 

Particular  species  of  property. 

See  "Copyrights";    "Literary  Property";    "Logs  and  Logging";    "Mines  and 
Minerals";   "Shipping";    *Trade-Marks  and  Trade-Names." 

Transfers  and  other  matters  affecting  title. 
See  "Adverse  Possession." 
Taking  for  public  use,  see  "Eminent  Domain." 

PROSTITUTION. 

See  "Disorderly  House." 

PROVINCE  OF  COURT  AND  JURY. 

In  criminal  prosecutions,  see  "Criminal  Law,"  §  10. 

PUBLIC  DEBT. 

See  "Counties,"  S  2;   "Municipal  Corporations,''  S  2. 

PUBLIC  LANDS. 

Mineral  lands,  see  "Mines  and  Minerals,"  $  1. 

Regulations  of  land  office  as  documentary  evidence,  see  "Criminal  Law,"  $  8.. 

I   1.    Disposal  of  lands  of  tlie  states. 

The  provision  of  Acts  Tenn.  1824,  c.  22,  §  6,  making  unlawful  an  entry 
of  state  land  on  which  another  resided  or  which  was  occupied  by  him. 
unless  he  was  given  30  days'  notice,  was  intended  solely  for  the  protec- 
tion of  the  occupier,  by  enabling  him  to  exercise  his  prior  right  to  enter 
the  land;  and  an  entry  made  without  giving  such  notice  to  an  occupier 
of  part  of  the  land  is  void  only  as  to  such  part  The  notice  might,  more- 
over, be  waived  by  an  occupier,  and  was  so  waived  in  a  case  where  for  a 
valuable  consideration  he  ag:reed  to  attorn  to  the  entrsrman  and  hold  pos- 
session for  him  until  the  grant  was  secured. 

— Bell  V.  North  American  Coal  &  Coke  Co.,  155  Fed.  712 

84  C.  C.  A.  60 
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PUBLIC  SERVICE  CORPORATIONS. 

See  "Carriers";   "Rallronda." 

PUBLIC  USE. 

Taking  property  for  public  use,  see  "Eminent  Domain.** 

PUNISHMENT. 

Violation  of  injunction,  see  "Injunction,"  |  2. 

QUESTIONS  FOR  JURY. 

In  criminal  prosecutions,  see  "Criminal  Law,"  f  10. 

QUIETING  TITLL 

I    1.    BisM  ^  aetion  and  defenses. 

A  suit  in  equity  cannot  be  maintained  by  one  out  of  possession  to  de- 
termine title  or  right  of  possession  to  lands,  or  to  remove  a  cloud  from 
complaiiinnt's  title  against  a  claimant  in  possession. 

—Johnston  v.  Corson  Gold  MIn.  Co.,  157  Fed.  145 84  0.  0.  A.  593 

RAILROADS. 

As  employers,  see  "Master  and  Servant" 

Carriage  of  goods  and  passengers,  see  "Carriers." 

Duplicity  in  pleading  in  action  for  tort  committed  by  railroad  receivers,  see 

"Pleading,"  S  2. 
Exercise  of  power  of  eminent  domain,  see  "Eminent  Domain,"  S  1. 
Liability  on  county  bonds  issued  in  aid  of  railroad,  see  "Counties,"  %  2. 
Sale  of  stock  of  railroad  company,  see  "Corporations,"  8  1. 

§    1.    Operatioii— Aecidents  to  trains. 

Act  Pa.  April  4,  1868  (P.  L.  58),  which  provides  that,  when  any  person 
shall  sustain  personal  injury  or  loss  of  life  while  lawfully  engaged  or 
employed  "on  or  about  the  road,  work,  depots  and  premises  of  a  railroad 
company"  of  which  company  such  person  is  not  an  employe  or  passenger, 
the  right  of  action  and  recovery  shall  be  the  same  as  would  exist  if  such 
person  were  an  employ^,  does  not  prevent  a  recovery  from  a  railroad  com- 
pany for  the  death  of  an  engineer  in  the  employ  of  another  company,  who, 
while  running  a  train  of  such  company  over  a  track  of  defendant,  under  an 
agreement  which  gave  it  the  right  of  way,  was  killed  In  a  collision  with  a 
train  of  defendant  negligently  being  run  upon  the  same  track,  since  the 
track  was  not  at  the  time  the  premises  of  defendant,  whose  train  was 
there  without  right,  but  of  the  lessee. 

—Philadelphia  &  R.  R.  Co.  v.  Baker.  155  Fed.  407 84  C.  C.  A.  80 

The  charge  of  the  court,  in  an  action  to  recover  for  the  death  of  a  rail- 
road engineer,  killed  In  a  collision  between  his  train  and  a  train  of  de- 
fendant company,  held  to  have  fairly  submitted  to  the  jury  the  question 
of  contributory  negligence. 

—Philadelphia  &  R.  R.  Co.  v.  Baker,  155  Fed.  407. . .  .84  C.  C.  A.  80 

I  8.    — ^  Accidents  at  orossins** 

A  street  car  in  Chicago  was  stopped  at  a  railroad  crossing,  and  the 
conductor  went  forward,  as  required  by  the  rules,  to  give  the  signal  to 
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the  motorman  when  the  crossing  was  clear.  There  were  six  rallit)ad 
tracks:  the  first  being  a  side  track  on  which  some  freight  cars  were 
standing  near  the  crossing,  and  the  second  the  outbound  passenger  track. 
There  were  two  inbound  trains  approaching  on  the  further  tracks,  so  that 
the  crossing  could  not  then  be  made,  and  while  waiting  the  conductor 
was  struck  and  killed  by  the  engine  of  an  outbound  passenger  train  on 
the  second  track.  The  tracks  were  eight  feet  apart,  and,  by  standing 
next  to  the  side  track  in  a  place  of  safety,  he  could  have  seen  ui)proach- 
ing  trains  on  any  of  the  other  tracks;  outbound  trains  being  visible  for 
600  feet  before  reaching  the  crossing.  He  was  familiar  with  the  crossing, 
and  knew  that  the  outbound  train  was  due,  and  usually  waited  for  it  to 
pass  at  that  time  each  day.  Held^  that  in  unnecessarily  going  upon  the 
track  while  waiting  he  was  guilty  of  negligence  which  at  least  contributed 
to  his  death,  and  precluded  a  recovery  therefor  as  matter  of  law,  regard- 
less of  the  question  of  the  negligence  of  the  railroad  company. 

—Casey  v.  Chicago,  M.  &  St.  P.  Ry.  Co.,  157  Fed.  GO. .  .&i  C.  C.  A.  570 

The  placing  of  gates  or  the  stationing  of  flagmen  at  railroad  crossings 
in  a  city  are  not  duties  Imposed  by  statute  or  municipal  ordinance  on 
railroad  companies,  or  voluntarily  assumed  by  them,  for  the  purpose  of 
relieving  the  traveler  on  the  street  from  taking  those  precautions  for  his 
own  safety  required  by  the  long-settled  rule  of  law,  but  as  additional 
precautions  to  meet  the  increased  peril  resulting  from  local  conditions 
in  cities;  and  open  gates,  or  a  signal  from  a  flagman  to  cross,  do  not  re- 
lieve a  traveler  from  the  duty  to  look  and  listen  before  entering  upon  the 
tracks. 

—Union  Pac.  R  Co.  v.  Rosewater,  157  Fed.  168 84  C.  C.  A.  616 

Where  plaintiff,  who  was  driving  upon  a  city  street  in  the  evening,  on 
approaching  a  railroad  crossing  having  four  tracks,  stopped  on  signal 
of  the  flagman  before  reaching  the  first  track,  and  waited  until  some  en- 
gines had  passed,  and  then  In  obedience  to  a  signal  of  the  flagman  started 
on  after  flrst  looking  and  listening,  and  was  struck  by  a  train  on  the  sec- 
ond track,  the  question  whether  or  not  he  was  guilty  of  contributory  neg- 
ligence In  failing  to  continue  to  look  and  listen  after  starting  across  was 
not  one  of  law  but  of  fact,  to  be  determined  by  the  jury,  in  view  of  the  cir- 
cumstances of  the  particular  case. 

—Union  Pac.  R.  Co.  v.  Rosewater,  157  Fed.  168 84  C.  C.  A.  616 

§   3,    — ^  Injuries  to  persons  on  or  near  traeks. 

A  child  five  years  old  was  struck  by  a  railroad  engine,  so  as  to  break 
In  his  skull,  exposing  and  crushing  parts  of  the  hralu.  He  breathed  for 
three-quarters  of  an  hour  after,  and  at  times  moaned.  Held,  that  in  a 
common-law  action  by  his  administrator  to  recover  damages  for  his 
sufl'ering  resulting  from  his  Injury,  which  right  of  action  survived  to 
plaintiff  by  statute,  evidence  of  such  facts  was  Insufficient  to  show  that  the 
child  In  fact  suffered  or  to  authorize  a  recovery. 

— Grand  Trunk  Ry.  Co.  of  Canada  v.  Flagg,  156  Fed.  350 

84  C.  C.  A.  263 

A  railroad  company  owes  no  duty  of  care  to  a  trespasser  on  Its  track, 
except  to  refrain  from  his  willful  or  wanton  injury,  and  cannot  be  held 
liable  for  the  Injury  of  a  child  so  trespassing,  where  the  engineer  of  the 
train  which  struck  him  testified  that  he  came  upon  the  track  so  short  a 
distance  ahead  of  the  engine  that  it  was  impossible  to  stop  the  train  be- 
fore striking  him,  and  where  the  engineer's  testimony  was  uncontradicted, 
except  by  evidence  which  at  most  could  no  more  than  raise  a  prolmbility 
that  the  child  had  walked  for  some  distance  on  the  track. 

— Grand  Trunk  Ry.  Co.  of  Canada  v.  Flagg,  156  Fed.  359 

84  C.  C.  A.  263 

RATIFICATION. 

Of  tender,  see  **Tender.** 
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REAL  ACTIONS. 

See  "Ejectment.'* 

REBATES. 

By  carrier,  see  "Carriers,"  S  1. 

RECEIVERS. 

Duplicity  In  pleading  In  action  for  tort  committed  by  railroad  recelven^  Bee 

"Pleading,"  §  2. 
Of  coi*poratlon8  In  general,  see  "Corporations,"  fi  2. 

§   1.    Maiuiseinent  and  disposition  of  property. 

Where  by  tbe  local  law  the  obligation  assumed  by  a  saccessor  or  pur- 
chaser who  takes  over  property  or  a  fund  from  a  receivership,  with  as- 
sumption of  liabilities,  is  one  of  direct  liability,  and  not  merely  equitable, 
for  the  payment  of  claims  chargeable  against  the  property  or  fund,  sudi 
local  law  Axes  the  nature  of  the  cause  of  action  for  the  enforcement  of 
such  liability  In  a  federal  court,  and  an  action  at  law  may  be  maintain- 
ed In  such  court  against  the  purchaser  alone  to  recover  for  a  personal  In- 
jury for  which  the  property  in  the  hands  of  the  receiver  was  chargeable. 

— Gray  v.  Grand  Trunk  Western  By.  Co.,  166  Fed.  736 

84  C.  C.  A.  392 
f   8.    Actions. 

It  is  the  settled  doctrine  of  the  federal  courts  that  a  receiver  Is  not 
personally  liable  for  Injuries  arising  through  negligent  operation  of  the 
property  not  due  to  his  personal  negligence,  but  an  action  against  him 
for  such  injuries  is  in  law  one  against  the  receivership  In  which  the  Judg- 
ment recovered  can  be  enforced  only  against  the  property  or  funds  In  his 
hands,  and  which  cannot  be  maintained  after  the  receivership  has  becai 
closed  and  the  receiver  discharged. 

— Gray  r.  Grand  Trunk  Western  By.  Co.,  156  Fed.  736 

84  0.  a  A.  392 

REFORMATION  OF  INSTRUMENTS. 

See  "Cancellation  of  Instruments." 

REHEARING. 

See  "New  Trial." 

RELEASE. 

Pleading  in  suit  against  corporation  to  cancel  release,  aee  "Equity."  $  3. 

S   1.    Requisites  and  Talidity. 

The  only  fraud  which  may  be  availed  of  in  an  action  at  law  in  a  fed- 
eral court  to  avoid  a  formally  executed  release  of  the  claim  sued  on  Is 
misrepresentation,  deceit  or  trickery  practiced  to  Induce  the  execution  of 
a  l-elease  which  the  signer  never  intended  to  execute  and  upon  which  the 
minds  of  the  contracting  parties  never  met,  and  does  not  include  any 
of  those  misrepresentations  of  fact  which  may  have  been  resorted  to  In 
order  to  persuade  the  claimant  to  agree  to  the  release  as  actually  made. 
In  such  respect  it  is  immaterial  whether  the  release  is  or  is  not  under  seal. 
—Pacific  Mut.  Life  Ins.  Co.  of  California  v.  Webb,  157  Fed.  155. .... . 

84  a  C.  A.  603 
84C.C.A.— 48 
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$  2*    PImUUbs,  •videmce,  trials  amd  veTiew, 

In  an  action  oa  an  accident  Insurance  policy  in  which  a  formal  release 
of  the  claim  executed  by  defendant  for  a  stated  consideration  was  pleaded 
as  a  defense,  a  replication  which  in  eflfect  denied  that  plaintiff  executed 
a  release  but  alleged  that  if  she  did  it  was  procured  by  fraud  and  deceit 
in  that  defendant's  agents  represented  to  her  that  defendant  was  not  liable 
on  the  policy  and  read  affidaTlts  to  her  purporting  to  state  facts,  known 
to  them  to  be  untrue,  in  support  of  such  representation,  whereby  she  was 
induced  to  accept  a  siun  of  money  from  defendant  which  purported  to  be 
a  gift,  does  not  state  such  a  case  €t  fraud  as  would  avoid  the  release  at 
law. 

— Pacific  Mut  Life  Ins.  Co.  of  California  v.  Webb,  157  Fed.  155 

84  C.  a  A.  003 

RELEVANCY. 

Of  evidence  in  civil  actions,  see  ''Evidence,**  S  2. 

REMEDY  AT  LAW. 

Effect  on  jurisdiction  of  equity,  see  "Equity,**  S  1. 

REMOVAL  OF  CAUSES. 

i   1.    CitlaeBslilp  or  alleaAse  of  parties. 

Every  corporation  of  every  state  has  the  absolute  right  to  remove  to 
the  federal  courts  its  suits  in  any  other  states  in  the  cases  and  on  tlie 
terms  prescribed  by  the  acts  of  Congress. 

—Butler  Bros.  Shoe  Co.  v.  United  States  Rubber  Co.,  156  Fed.  1. . . 

84  a  C.  A.  167 

REMOVAL  OF  CLOUD. 

See  "Quieting  Title.- 

REPEAL 

Of  statute,  see  "Statutes,**  S  L 

RESCISSION. 

Cancellation  of  written  instrument,  see  "Cancellation  of  Instruments.** 
Of  contract  for  sale  of  goods,  see  "Sales,**  §  2. 

RES  JUDICATA. 

See  "Judgment,"  S  & 

AETROSPECTIVE  UWS. 

Constitutional  restrictions,  see  "Constitutional  Law,**  S  1. 

REVENUE 

See  "Customs  Duties" ;  "Internal  Revenue** ;   "Taxation." 

REVIEW. 

See  "Appeal  and  Error** ;   "Criminal  Law,**  H  12,  13. 
Bill  in  equity,  see  "Equity,**  S  4. 
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RISKS. 

Assumed  by  employ(j,  see  "Master  aiid  Servant,"  |§  3,  5. 

ROADS. 

Streets  in  cities,  see  ''Municipal  Corporations,"  S  1. 

SALES. 

In  bankruptcy  proceedings,  see  "Bankruptcy,"  §  3. 

Of  corporate  stock,  see  "Corporations,"  I  1. 

Of  logs,  see  "Logs  and  Logging." 

Parol  or  extrinsic  evidence  affecting  contract  of  sale,  see  "Evidence,"  S  4^ 

Receiver's  sales,  see  "Receivers,"  8  1. 

§   1.    CoBstmotion  of  eontraet. 

In  accepting  an  offer  made  by  plaintiff  to  furnish  a  quantity  of  cotton, 
defendant  wrote  as  follows:  "We  understand  this  cotton  is  to  be  full 
1%  inch  staple,  same  as  the  staple  in  the  25  bale  sample  lot  you  shipped 
to  us.  the  grade  to  be  average  strict  middling,  nothing  middling.  We  de- 
sire that  you  be  particular  in  the  selection  of  this  cotton  as  nothing  less 
than  full  1%  inch,  same  type  as  the  sample  lot  will  be  suitable  to  us."  Held, 
that  the  contract  so  made  required  the  cotton  sold  to  be  of  the  same  grade 
as  the  sample  lot  of  25  bales,  and  that,  where  plaintiff  admitted  that 
the  cotton  shipped  thereunder  was  not  of  such  grade,  it  could  not  recover 
for  breach  of  the  contract  by  defendant  in  refusing  to  accept  the  same. 

— Lydia  Cotton  Mills  v.  Prairie  Cotton  Co.,  150  Fed.  225 

84  C.  C.  A.  129 

Defendant  sold  and  agreed  to  deliver  to  plaintiff  100,000  barrels  of 
cement,  and  plaintiff  to  receive  and  pay  for  the  same.  One-half  was  to 
be  delivered  the  first  year,  and  the  remainder  the  following  year,  at  ei- 
ther one  of  two  ports  on  Lake  Superior,  at  plaintiff's  option.  The  contract 
contained  the  following  provision:  "Shipments  to  l>e  made  [by  defend- 
ant] after  navigation  opens  and  continue  throughout  the  season  in  5,000 
to  10,000  barrel  lots  as  required  by  said  second  party  [plaintiff] ;  shipments 
to  be  made  on  or  before  October  15th  of  each  year.  Said  second  party 
shall  give  30  days'  notice  of  shipments  to  be  made,  in  advance."  Held, 
that  such  provision  contemplated  shipments  by  water  hi  5,000  to  10,000 
barrel  lots  throughout  the  season;  that  the  provision  for  notice  was  for 
the  benefit  of  both  parties,  and  required  plaintiff  to  give  30  days'  notice 
in  advance  of  each  of  such  shipments,  especially  in  view  of  another  pro- 
vision for  tests  of  the  cement  requiring  28  days'  time,  and  the  taking  of 
samples  for  such  tests  at  the  factory  "approximately  on  the  date  that  no- 
tice of  shipment  is  given." 

— ^Alpena  Portland  Cement  06.  ▼.  Backus,  156  Fed.  944 

84  O.  C.  A.  444 
§  2.    Modifleation  or  rescissioa  of  contract. 

Defendant  sold  and  agreed  to  deliver  to  plaintiff  100,000  barrels  of 
cement,  and  plaintiff  to  receive  and  pay  for  the  same.  One-half  was  to 
be  delivered  the  first  year,  and  the  remainder  the  following  year,  at  ei- 
ther one  of  two  ports  on  Lake  Superior,  at  plalntilTs  option.  The  con- 
tract contained  the  following  provision:  "Shipments  to  be  made  [I)y  de- 
fendant] after  navigation  opens,  and  continue  throughout  the  season,  in 
5,000  to  10,000  barrel  lots,  as  required  by  said  second  party  [plaintiff]; 
shipments  to  be  made  on  or  before  October  15th  of  each  year.  Said  sec- 
ond party  shall  give  30  days'  notice  of  shipments  to  be  made,  in  ad- 
vance." Held,  that  the  failure  of  plaintiff  to  order  and  give  the  notices 
provided  for,  covering  the  quantity  deliverable  the  first  season,  at  least 
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80  dayi  before  October  15tb,  was  equivalent  to  a  failure  to  take  and 
reoelYe,  and  justified  defendant  in  rescinding  the  contract 

^Alpena  Portland  Cement  Go.  ▼.  Backus,  156  Fed.  944 

84  C.  C.  A.  444 

Defendant  was  not  estopped  to  rescind  because  of  letters  written  after 
plalntUTs  default  In  ordering,  expressing  a  desire  for  performance  dur- 
ing the  fallowing  season,  where  plaintitT  did  not  accede,  but  insisted  up- 
on immediate  farther  shipment  without  the  notice  to  which  defendant 
was  entitled. 

— ^Alpena  Portland  Oem^it  Oow  r.  Badnis,  156  Fed.  944 

84  \j»  \J»  A.  444 
I  8.    ComditioBAl  sales. 

A  manufacturing  corporation  of  New  Jersey  made  annual  contracts 
with  a  Colorado  corporation,  engaged  In  the  wholesale  business  in  that 
state,  whereby  it  agreed  to  send  to  the  corporation  in  Colorado  rubber 
goods  for  sale,  which  the  latter  agreed  to  store  and  to  sell  in  its  name  as 
consignee,  and  to  pay  for  the  goods,  when  sold,  certain  prices,  which  were 
so  much  less  than  its  selling  iHrices  that  it  secured  thereby  the  expenses 
of  the  business  and  a  liberal  commission.  The  contracts  provided  that 
the  latter  was  the  agent  of  the  former  to  sell  the  goods ;  that  the  lattor 
should  make  advances  when  requested ;  that  to  the  amount  of  its  profits 
it  guaranteed  the  sales ;  that  the  goods  and  their  proceeds,  until  the  lat- 
ter paid  the  agreed  prices,  should  be  the  property  of  the  former;  and  that 
the  latter  assumed  the  risk  of  the  receiving,  handling,  and  selling.  The 
manufacturing  corporation  shipped  its  goods.  It  had  no  office  or  place  of 
business  in  Colorado,  and  neither  incurred  nor  paid  any  of  the  expenses. 
The  Colorado  corporation  sold  the  merchandise  at  Its  own  expense,  in 
consideration  of  the  factorage.  Heldt  that  the  agreements  were  factorage 
contracts  and  not  conditional  sales. 

^Butler  Bros.  Shoe  Co.  v.  United  States  Rubber  Co.,  15G  Fed.  1 . . . 

84  a  C.  A.  167 

SATISFACTION. 

See  "Belease." 

SET-OFF  AND  COUNTERCLAIM. 

Pleadljag  matter  of  set-off  or  counterclaim,  see  "Pleading,"  §  3. 

SETTLEMENT, 

See  ••Release.* 


SHIPPING. 

See  ••Collision.'* 

Under  a  charter  party  which  required  the  owner  to  provide  the  crew, 
and  provided  that,  in  case  of  loss  of  Ume  from  deficlencv  of  men,  the  hire 
should  cease  during  the  detention,  the  charterer  is  entitled  to  a  deduction 
or  charter  hire  during  the  time  the  vessel  was  detained  at  quarantine  hi 
consequence  of  the  Illness  and  hifection  of  the  crew,  and  the  requirement 
or  the  quarantine  officers  that  a  new  crew  should  be  shipped  before  she 
was  permitted  to  enter  the  port. 

— Tweedle  Trading  Co.  v.  George  D.  Emery  Co.,  154  Fed.  472 

8   2.    General  arerise.  84  C.  C.  A.  253 

elt^r^llfo  ^  parties  to  a  shipping  contract  may  by  clearly  expressed  terms 
eitner  enlarge  or  limit  the  carrier's  liability  In  respect  to  general  average. 
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It  Is  the  settled  rule  that  stipulations  in  bills  of  lading,  exempting  the  car- 
rier from  liability  for  damage  or  losses  arising  from  certain  specified 
causes,  do  not  affect  his  liability  In  general  average  contribution,  although 
the  loss  may  occur  from  one  or  more  of  the  excepted  causes. 

—The  Santa  Ana,  154  Fed.  800 84  C.  a  A.  812 

If  a  master  fails  to  retain  the  lien  which  by  law  he  has  on  the  goods  of 
all  shippers  for  their  just  proi>ortion  in  a  general  average  contribution, 
and  delivers  the  goods  without  requiring  payment  or  a  general  average 
bond  or  other  securi^  for  the  payment  thereof,  he  and  the  shipowner  be- 
come personally  liable  for  the  full  amount  of  the  general  average  con- 
tribution, which  all  interests  should  pay  to  the  persons  suffering  loss. 
—The  Santa  Ana,  154  Fed.  800 84  C.  C.  A.  812 

An  adjustment  in  general  average,  made  by  an  adjuster  selected  by  the 
vessel,  on  proofs  submitted  by  all  parties,  held  not  impeached  by  the  ves- 
sel owner  for  fraud. 

—The  Santa  Ana,  154  Fed.  800 84  a  C.  A.  812 

Where  a  libel  was  filed  to  enforce  a  general  average  award  made  by  an 
adjuster,  and  onlj-  asked  for  a  readjustment  In  case  objections  made  to 
the  validity  of  the  award  by  defendant  should  be  sustained,  the  libelant 
cannot  complain  that  a  readjustment  was  not  made,  where  such  objections 
were  overruled,  and  the  award  made  by  the  adjuster  accepted. 

—The  Santa  Ana,  154  Fed.  800 84  C.  O.  A.  812 


SIGNALS. 

Of  vessels,  see  "Collision,"  |  2. 

SINKING  FUNDS. 

For  municipal  indebtedness,  see  "Municipal  Corporations,"  |  2. 

STALE  DEMAND. 

See  "Eqaity,"  I  2. 

STAMP  TAX. 

See  "Internal  Revenua" 

STARE  DECISIS. 

See  "CourtB,"  I  1. 

STATEMENT. 

By  witness  inconsistent  with  testimony,  see  "Witnesses,"  |  3. 


STATES. 

Courts,  see  "Courts." 

Judgment  in  state  court  as  bar  to  suit  in  United  States  court,  see  "Judgment," 

5  8. 
Public  lands,  see  "Public  Lands,"  §  1. 
Regulation  of  interstate  commerce,  see  "Commerce,"  §  1. 
State  legislation  affecting  Jurisdiction  of  United  States  courts,  sse  ''OoortSb" 

§2. 
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STATUTES. 

Adoption  by  United  States  courts  of  state  laws  as  roles  of  decision,  see 

"Courts,"  §  2. 
Validity  of  retrospective  or  ex  post  facto  laws,  see  "Constitutional  Law," 

II. 

Provisions  relating  to  particular  subjects. 

See  "Action,"  |  1;  "Adverse  Possession,"  §  1;  "Appeal  and  Bttm',"  |  1; 
"Bankruptcy."  S  4;  "Carriers,"  §  1;  "Collision,"  $  1;  "Conspiracy,"  S  1; 
"CopyrifThts,"  §  2;  **CorpomtIon8,"  S  3;  "CounUes,"  «  1,  2;  "Courts,"  $  2: 
"Criminal  Law,"  §  1:  "Customs  Duties";  "Death,"  i  1;  "Disordo-ly 
"House" ;  "Divorce,"  55  I,  2 :  "lndlctm«it  and  Information,"  $  1 ;  "Limita- 
tion of  Actions"  $  1 ;  "Master  and  Servant,"  §§  2,  5 ;  "Mines  and  Miner- 
als," §  1:  "Mortgages,"  $  1:  "Municipal  Corporations,"  §  1;  "Patents." 
H  1-3;  "Perjury."  i  1;  "Post-Office,"  S  1;  "Public  Lands,"  i  1;  "Eailroads," 
i  1 ;   "Witnesses,"  S  1. 

Revalue  laws,  see  "Internal  Revenue." 

Statute  of  frauds,  see  "Frauds.  Statute  of.** 

%   1«    Repeal^  suspeasion,  expiratioBt  and  reTiral* 

A  clause  generally  repealing  "all  laws  and  parts  of  laws  in  conflict 
with"  the  act  of  whlcli  it  is  part  repeals  nothing  that  would  not  be 
equally  repealed  without  It 

—Great  Northern  Ry.  Co.  ▼.  United  States,  155  Fed.  945 

84  a  C.  A.  »3 

The  rule  that  a  later  act,  covering  the  whole  subject  of  a  prior  one  and 
embracing  new  provisions,  plainly  showing  that  it  was  intended  as  a  sub- 
stitute, operates  by  Implication  to  repeal  the  prior  act,  is  subject  to  the 
qualification  that  where  the  later  act  expresses  the  exteit  to  which  it  is 
intended  to  repeal  prior  laws,  as  by  a  clause  r^)ealing  all  laws  and  parts 
of  laws  in  conflict  therewith,  It  excludes  any  implication  of  a  more  ex- 
traded  repeal. 

— Great  Northern  Ry.  Co.  v.  United  States,  155  Fed.  945 

84  C.  C.  A.  98 

To  establish  a  supersession  or  repeal  of  a  statute  by  implication.  It  is 
not  sufllclent  to  show  merely  that  a  later  statute,  making  no  mention  of 
the  particular  subject  of  a  prior  one,  employs  language  broad  enough  to 
cover  some  part  or  all  of  it ;  for,  as  words  are  sometimes  employed  with 
less  than  their  largest  literal  meaning,  it  must  also  api)ear  that  the  two 
statutes  cannot  stand  together,  reasonable  purpose  and  operation  being 
accorded  to  each.  Particularly  Is  this  true  If  the  prior  statute  expresses 
a  settled  policy  In  legislation. 

—Great  Northern  Ry.  Co.  v.  United  States,  155  Fed.  945 

84  C.  C.  A.  98 

Statute  law  is  not  abrogated  or  annulled  by  mere  re-enactment  or 
repetition;  and  when,  for  purposes  of  enlargement,  contraction,  or  other- 
wise, a  statute  is  re-enacted  or  repeated  with  amendments,  the  amendator>- 
act  is  to  be  regarded  as  an  affirmation  and  continuation  of  the  prior  law, 
in  so  far  as  in  sul}stance  and  operation  It  Is  the  same,  and  is  to  be  regarded 
as  new  legislation  only  in  so  far  as  In  substance  or  operation  It  differs 
from  the  prior  law. 

—Great  Northern  Ry.  Co.  v.  United  States,  155  Fed.  945 

84  C«  C  A.  98 
§  2.    Coiutniotioii  and  operation. 

When  a  legislative  act  is  general  in  its  terms,  the  title  may  be  resorted 
to  for  the  purpose  of  ascertaining  its  proper  limitations. 

— United  Shoe  Machinery  Co.  v.  Duplessis  Shoe  Machinery  Co.,  155 
^ed.    842 84  C.  0.  A.  76 
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While  Congress  may  prescribe  rules  affecting  the  construction  of  after- 
legislation,  which  does  not  In  terms,  or  by  necessary  Implication,  show 
that  It  is  to  be  unaffected  by  them,  these  rules  cannot  be  so  framed  as  to 
defeat  the  plain  Intention  of  after-legislation,  and,  like  other  statutes,  they 
cease  to  be  effective  when  plainly  or  necessarily  in  conflict  with  a  later 
manifestation  of  the  legislative  will. 

—Great  Northern  Ry.  Co.  v.  United  States,  155  Fed.  945 

84  C.  C.  A.  03 

As  applied  to  subsequent  repealing  acts  which  do  not  expressly,  or  by 
necessary  implication,  contravene  Its  provisions.  Rev.  St.  I  13  [U.  S.  Comp. 
St  1901,  p.  6],  prescribing  the  effect  of  a  repealing  act  upon  existing  pen- 
alties, forfeitures,  and  llabiiltios.  Is  effective  and  obligatory  upon  the 
courts;  but  beyond  this  it  is  without  effect  and  not  obligatory  upon  any 
one.  Notwithstanding  Its  enactment.  Congress  remained  at  liberty  to  legis- 
late respecting  Its  subject-matter  in  any  manner  It  might  choose. 

— Great  Northern  Ry.  Co.  v.  United  States,  155  Fed.  945 

84  C.  C.  A-  98 

The  Intention  of  the  Legislature  constitutes  the  law,  and  may  be  as 
effectually  manifested  by  what  Is  necessarily  implied  as  by  what  Is  ex- 
pressed ;  and,  where  there  are  conflicting  manifestations  of  the  legislative 
will,  the  last  Is  controlling,  even  though  It  rests  in  necessary  implication. 

—Great  Northern  Ry.  Co.  v.  United  States,  155  Fed.  945 

84  C.  C.  A.  93 

The  scope  of  a  proviso  Is  to  be  determined  by  Its  words  and  import, 
rather  than  by  its  connection  with  a  subdivision  of  the  statute ;  and  a  pro- 
viso contained  In  a  paragraph  of  a  tariff  act  may  be  construed  to  relate 
to  other  provisions  also. 

— United  States  v.  Scruggs,  Vandervoort  &  Barney  Dry  Goods  Co.. 
156   Fed.   940 84  C.  C.  A.  440 

In  cases  of  doubt  and  uncertainty  as  to  the  meaning  of  a  compiled  or 
revised  statute,  resort  may  properly  be  had  to  the  original  enactments. 

— ^Thomas  v.  United  States,  156  Fed.  897;   Taggart  v.  Same,  Id 

84  C.  C.  A.  477 


STATUTES  CONSTRUED. 


ENGUkVD. 

30  Geo.  II,  eh.  24 
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UNITED  STATES. 

STATUTES  AT  LARGB. 

1867,  March  2.  eh.  169,  14  Stat.  484  477 

187T,  March  3,  ch.  122,  J  2,  19 
SUt.  404  [U.  S.  Comp.  St  1901, 
p.   13911 378 

1879,  March  1.  ch.  125,  J  6,  20  Stat 
341  [U.  8.  Comp.  St.  1901,  p. 
20871    648 

1888,  Sept.  26,  ch.  1039,  J  2.  25 
Stat  4i>6  [U.  S.  Comp.  St  1901, 
p.    2658] 449 

iSo,  June  10,  ch.  407,  S  14,  26 
Stat.  137  [U.  S.  Comp.  St.  1901, 
p.   1933] 123 

l&l,  March  3,  ch.  517,  H  5,  6,  26 
Stat  827  rU.  S.  Comp.  St.  1901, 
pp.  549,  550] 454 

l»fe,  Feb.  9,  ch.  74,  27  Stat.  434 
[U.  S.  Comp.  St  1901.  p.  3391]    45 


1897,     Feb.   11,   ch.  216,  29   Stat 

526    [U.    S.    Comp.    St.    1901,   p. 

14341    r.  651 

1897.  June  7,  ch.  4,  role  3,  30  Stat 

100    [U.    S.    Comp.    St    1901,    p. 

28821^ 669 

1897,  July  24,  ch.  11,  §  1,  Schedule 

B,  par.  88,  30  Stat.   155   [U.   S. 
Comp.  St  1901,  p.  1632] 457 

1897,  July  24,  ch.  11.  $  1,  Schedule 

C,  par.  148,  30  Stat   162  [U.   S. 
Comp.  St  1901,  p.  1640] 458 

1897,  July  24,  ch.  11,  $  1,  Schedule 
C,  par.  193,  30  Stat  167  [U.  S. 
Comp.  St.  1901,  p.  1645] 468 

1897,  July  24,  ch.  11,  i  1,  Schedule 
L,  par.  391,  30  Stat.  187  [U.  S. 
Comp.   St  1901,  p.   16701 440 

1898,  June  13.  ch.  448,  I  25,  Sched- 
ule A,  30  Stat  457  [U.  S.  Comp. 

St    1901,    p.    2299] 461 

1808,  July  1,  ch.  541,  30  Stat  544 

\\\  S.  Comp.  St  1901,  p.  3418]. .  372 
18.98,  July    1,    ch.    541,    §    24b,    30 

Stat.  .V^S  [U.  S.  Comp.  St  1901 

p.    3432] 16 
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372 


1898,  JulT  1,  di.  541,  I  25a,  30 
Sut.  553  [tJ.  S.  Ck>mp.  St.  1901, 
p.    3432] 434.  e75 

ISfe,  Julv  1,  ch.  541,  I  eOb,  30 
sut,  5&  [U.  S.  Comp.  St.  1901, 
p,  3445].  Amended  bj  Act  1903, 
Feb.  5,  cfa.  487,  S  13,  32  Stat.  799 
ro.  S.  Comp.   St.  Supp.  1905,  p. 

1898,  Jiiy '  iT  ch' '  541,'  *  i'eOb'  '30 
Stat  662  [U.  S.  Comp.  St  1901, 
p.  3445].  Amended  bv  Act  1903, 
Fed.  5,  ch.  487.  S  13,  32  Stat.  799 
rU.  S.  Comp.  St.  Supp.  1907,  p. 
10311    

189a  Jolv  1,  ch.  591,  S  63a(l).  30 
Stat  562  [U.  S.  Comp.  St  1901, 
p.    3447] 561 

1903.  Feb.  5,  ch.  487,  |  13,  32  Stat. 
7TO  rU.  S.  Comp.  St  Supp.  1905. 
p.    6»^1 16 

1908.  Feb.  5,  ch.  487.  §  13,  32  SUt. 
7W  rU.  S.  Comp.  St.  Supp.  1907, 
D.   1031] 372 

1903,  Feb.  19,  ch.  708,  82  Stat  847 
rU.  S.  Comp.  St.  Supp.  1907.  p. 
880]    477 

1903,  Feb.  19.  ch.  708.  i  1,  32  Stat 
847  m.  S.  Comp.  St  Supp.  1905. 

ldo3.  Feb.*19'ch.'m'l  l/32'Stat. 
847  rU.  S.  Comp.  St  Supp.  1907, 
D.    880] : 824 

1903,  March  3.  ch.  1019.  32  Stat. 
1225  rU.  S.  Comp.  St.  Supp.  1905, 
p.    663] 76 

1906.  June  29,  ch.  3591,  34  Stat 
584    93 

1906,  June  29,  ch.  3591,  S  10,  34 
Stat  595 94 

1906,  June  30,  ch.  3934.  34  St^t. 
814  rU.  S.  Comp.  St  Supp.  1907, 
p.    197] 415.  416 

REVISED  STATUTES. 

i  18  [U.  S.  Comp.  St  1901,  p.  6]. . 

93   94 
I  724    [U.    S.   Comp.    St    1901,   p.  * 

583]    421 

§  921    [U.   S.   Oomp.    St    1901,   p. 

685]    330 

S  2291.      Amended    by    Act    1877, 

March  3,  ch.  122,  I  2.  19  Stat.  404 

[U.  S.  Comn.  St  1901.  p.  1391]. .  378 
S  2320   [U.   S.  Comp.   St   1901.   p. 

14241  651 

H  2324,  2329  [U.  S.  Comp.  St. 

1901.  pp.  1426,  1432] 296 

I  2478  [U.  S.  Comp.  St  1901,  p. 

1586]    377 

I  3221.      Amendwi    by    Act    1879, 

March  1.   ch.   125.  J  «.   20  StPt. 

341  [U.  S.  Comp.  St.  1901.  p.  2087]  643 
S  3893.     Amended  by  Act  1SSM.  ch. 

1039.   J   2,   25   Stat   406   [U.    S. 

Comp.  St  1901,  p.  2a^>8] 449 

S  3894   [U.    S.  Comp.   St.   1901,   p. 

26591    288 

S  4886   [U.   S.   Comp.    St   1901,   p. 

3382]    340 


i  4887  [U.   S.  Comp.   St  1901,  p. 

3382J ....•     76 

i  4915  [U.   S.  Comp.   St   1901,  p. 

33921    45 

I  4965  [U.   S.  Comp.   St   1901,  p. 

3414]    : 634 

I  5395   [U.   S.   Comp.   St.   1901,  p. 

3654] 301 

I  5440  [U.   S.  Comp.   St   1901,  p. 

8676] 477 

COMPILED    STATUTES   1901. 

Page  6    93,94 

Pagea  549,    550 454 

Page  583 421 

Page  685    330 

Page  1391    378 

Page  1424    651 

Page  1426    295 

Page  1434    651 

Page  1586    377 

Page  1632    457 

Pages  1640,    1645 458 

Page  1670    440 

Page  1033    123 

Page  2087    643 

Page  2299 461 

Page  2658    449 

Page  2659    288 

Page  2882    669 

Page  aS82    76.  340 

Pages  3391,  3392 45 

Page  3414    : 634 

Page  3418    372 

Page  3432 16,  434.  675 

Page  3445    16,372 

Page  3447    561 

Page  3654    301 

Page  3676    477 

COMPILED  STATUTES  (SUPP.) 
1905. 

Page  599  93 

Page  663  76 

Page  689  16 

COMPILED   STATUTES   (SUPP.) 
1907. 

Page  797    415,416 

Page  880   324,  477 

Page  1031    872 


PRESIDENT'S     PROCLAMATION, 
Aue.  25,  1902,  art  4,  32  SUt  1936, 


1939 


76 


AULSKA. 

CODE  OF  CIVIL  PROCJEDURB. 

f  471    284 

I  504    283,284 

PENAL  CODE. 


i  128 


215 


Digitized  by 


Google 


INDEX. 


761 


§  4d9 


CALIFORNIA* 

CIVIL  CODE. 


265 


COLORADO. 


NEBRASKA. 

CONSTITUTION. 
Art  lib,  i  7 


MILLS'    ANNOTATED     STATUTES. 

S  1508    21 

I  2911    638 

IIXINOI8. 

CONSTITUTION  1870. 
Art.  9,  J  12 : 523 

REVISED  STATUTES  1881. 
Ch.  113    523 

KANSAS. 

GENERAL  STATUTES  1901. 
I  1221    27 

MASSACHUSETTS. 

REVISED  LAWS. 

Ch.  106, 1  71 217,  278 

Ch.  106,  ft  7^79 ....217 

MINNESOTA. 

GENERAL  STATUTES  1894. 
H  710,    5951 18711824,  ch.  22,  §  6. 


MONTANA. 

CONSTITUTION. 
Art  16   §§   11,    13 610 

CIVIL  CODE  1895. 

§  451.     Amended  by  Laws  1908,  p. 
45,  ch.  32 rr...  609 

LAWS. 
1903,  p.  45,  ch.  32 609,  610 


402 


PENNSYLVANIA. 


LAWS. 
1868,  p.    58 86 

TENNESSEE. 

SHANNON'S  CQDB. 
H  4456,    4458 60 


LAWS. 


60 


STOCK. 

Corporate  stock,  see  "Ciorporatloiis,"  |  1. 

STOCKHOLDERS. 

Of  corporation,  see  "Corporations,"  |  2. 

STREET  RAILROADS. 

See  "Railroads." 

STREETS. 

See  "Municipal  Corporations,"  i  1. 

SUBORNATION. 

Of  perjury,  see  ^'Perjury."  §§  1,  2. 
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SUBROGATION. 

Subrogation  is  DOt  a  matter  of  strict  right  bnt  is  purely  equitable  In  its 
nature,  dependent  upon  the  facts  and  circumstances  in  each  particular 
case,  and  intended  to  serve  the  purpose  of  compelling  the  ultim&te  dis- 
charge of  a  debt  or  obligation  by  him  who  in  good  conscience  ougiit  to 
pay  it. 

—National  Surety  Co.  v.  State  Sav.  Bank,  156  Fed.  21 

84  C.  O.  A.  187 

The  doctrine  of  subrogation  is  sufficiently  broad  to  entitle  a  surety, 
who  has  paid  the  debt  of  his  principal,  to  the  remedies  which  the  creditor 
had,  not  only  against  the  principal,  but  against  others. 

—National  Surety  Co.  v.  State  Sav.  Bank,  156  Fed.  21 

84  C.  C.  A.  187 

A  year  after  the  issuance  of  such  orders  they  were  presented  to  the 
coun^  treasurer  and  paid,  with  interest  Upon  the  discovery  of  their 
fraudulent  character  the  county  brought  suit  against  the  auditor  on  his 
bond,  and  by  the  final  judgment  of  the  Supreme  Court  oi  the  state  recover- 
ed a  Judgment  which  was  paid  by  the  surety.  Held,  that  tlie  bank  was 
primarily  liable  to  the  county  for  the  amount  received  from  Its  treasurer 
as  money  had  and  received  to  the  county's  use,  and  that  the  surety  of  the 
auditor,  having  paid  the  debt  to  the  county,  was  entitled  by  equitable  sub- 
rogation to  enforce  its  right  of  recovery  against  the  bank. 

—National  Surety  Co.  v.  State  Sav.  Bank,  156  Fed.  21 

84  C.  a  A.  IW 

SUIT. 

See  "Action." 

SUMMARY  PROCEEDINGS. 

Collection  of  taxes,  see  "Taxation,"  |  1. 


See  "False  Pretenses." 


See  "Customs  Duties." 


SWINDLING. 

TARIFF. 
TAXATION. 


See  "Customs  Duties";   "Internal  Revenue." 

Right  to  acquire  tax  title  to  property  of  bankrupt  without  leave  of  court,  see 
"Bankruptcy"  §  2. 

f   1.    Colleotioii  and  enforcement  asAinvt  persons  or  personnl  property. 

A  tax  is  not  a  "debt"  within  the  ordinary  meaning  of  the  term,  nor  in 
such  sense  that  an  action  of  indebitatus  assumpsit  may  be  maintained 
for  its  collection,  unless  expressly  authorized  by  statute. 

—United  States  v.  Chamberlin,  156  Fed.  881 84  a  a  A.  461 

TELEGRAPHS  AND  TELEPHONES. 

Competency  of  clerk  of  district  foreman  of  telephone  company  to  testHf  as 
to  duties  of  sul>-foreman,  see  "Witnesses,"  §  1. 
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TENDER. 

A  tender  to  a  part  owner  of  a  mining  claim  of  a  sum  which  he  claimed 
to  be  due  him  for  assessment  worlt  from  a  co-tenant,  made  by  a  friend  of 
the  latter  for  the  purpose  of  preventing  a  forfeiture  of  his  rights  under 
the  statute,  although  not  authorized  at  the  time,  is  valid  and  effective, 
where  it  was  ratified  at  once  when  made  known  to  the  person  in  whose  be- 
half it  was  made. 

— Forderer  v.  Schmidt,  154  Fed.  475 84  a  a  A.  426 

TERMS. 

Of  leases,  see  "Landlord  and  Tenant,"  §  1. 
Of  patents,  see  "Patents,"  S  3. 

THEATERS  AND  SHOWS. 

Liability  of  lessee  of  theater  for  negligence,  see  "Negligence,"  9  1. 

Relevancy  of  evidence  in  action  against  lessee  of  theater,  see  "Evidence,**  i  2. 

THEFT. 

See  "Larceny.** 

TIMBER. 

See  "Logs  and  Logging.** 

TIME. 

For  protest  by  Importers,  see  "Customs  Duties,"  I  2. 

TITLE. 

Color  of  title,  see  "Adverse  Possession." 
Removal  of  cloud,  see  "Quieting  Title." 

TORTS. 

Causing  death,  see  "Death,"  §  1. 

Duplicity  in  pleading  in  action  for  tort  committed  by  railroad  receivers,  see 
"Pleading,"  §  2. 

Liabilities  of  particular  classes  of  persons. 
Eimploy^,  see  "Master  and  Servant,"  §  6. 

Particular  torts. 
See  "Fraud" ;   "Negligence" ;   "Waste." 
Maritime  torts,  see  "Collision." 

TOWNS. 

See  "Counties" ;    "Municipal  Corporations." 
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TRADE-MARKS  AND  TRADE-NAMES. 

I   1.    MarlM  and  mames  smbjects  of  owmoraldp* 

A]thouf?h  the  word  ''sterling"  Is  ordinarily  deecriptlve  of  qnality,  and  is 
not  popularly  used  In  eon  miction  with  ale,  one  who  adopted  it  to  Identify 
a  particular  manufacture  of  ale  may  be  entitled  to  protection  against  its 
U9e  by  another  in  such  uinnner  as  to  create  confusion  as  to  the  origin  or 
identity  of  the  two  products. 

— ^Worcester  Brewing  ("orp.  v.  Rueter  &  Co.,  157  Fed.  217 

84  C.  O.  A.  6«5 
I  8.    lafriageient  and  mnf  air  eomp«titiom. 

Evidence  considered,  and  hold  to  establish  the  contention  that  the  com- 
plainant which  was  the  manufacturer  and  proprietor  of  a  secret  remedy 
which  It  sold  and  used  for  the  treatment  and  cure  of  the  opium,  liquor, 
and  tobacco  habits,  and  which  it  claimed  and  represented  to  the  public  as 
having  as  its  chief  and  most  valuable  Ingredient  chloride  of  gold  or 
"double  chloride  of  gold."  was  chargeable  with  fraudulent  misrcprepcn- 
tations,  in  that  such  remedy  did  not  contain  any  gold  or  chloride  of  gold. 

— Memphis  Keeley  Institute  v.  Leslie  E.  Keeiey  Co.,  155  Fed.  964 

84  C.  C.  A.  112 

That  a  complainant  comes  into  a  court  of  equity  with  unclean  hands,  in 
that  he  is  chargeable  with  fraudulent  misrepresentations  to  the  public  in 
respect  to  the  subject-matter  of  the  suit.  Is  not,  strictly  speaking,  a  de- 
fense, and  need  not  l>e  pleaded,  but,  upon  such  fact  appearing,  it  will 
be  given  effect  by  the  court  In  the  interest  of  the  public  by  refusing  to 
grant  relief  to  the  complainant. 

— ^Memphis  Keeley  Institute  v.  Leslie  E.  Keeley  Co.,  155  Fed.  O&l 

84  C.  C.  A.  112 

The  proprietor  of  a  medicine  or  remedy  made  in  accordance  with  a 
secret  formula,  which  knowingly  makes  false  and  fraudulent  representa- 
tions as  to  the  Ingredients  of  such  remedy  to  the  public  through  its  ad- 
vertisements and  labels,  cannot  maintain  a  suit  In  equity  to  protect  its 
business  of  selling  or  administering  such  remedy  from  invasion  and  injury 
by  another. 

— Memphis  Keeley  Institute  v.  Leslie  E.  Keeley  Oo^  155  Fed.  964 

84  C.  O.  A.  112 

The  mere  making  and  sale  of  repair  parts  for  a  well-known  machine, 
the  patents  on  which  have  expired,  by  other  than  the  patentee  and  maker 
of  the  machine,  which  also  makes  and  sells  such  repair  parts,  is  not  an 
act  of  unfair  trade,  unlewi  they  are  put  out  as  the  goods  of  the  original 
patentee,  and  especially  where  they  are  unmarked,  while  those  made  by 
the  patentee  are  marked  with  its  name. 

—Bender  v.  Enterprise  Mfg.  Co.,  156  Fed.  641 84  C.  a  A.  353 

Complainants  in  a  suit  to  restrain  unfair  competition  although  it  may 
be  entitled  to  an  injunction,  held  barred  by  Its  laches  from  the  right  to 
an  accounting  for  prolits. 

—Worcester  Brewing  Corp.  v.  Rueter  &  Co.,  157  Fed.  217 

84  C.  a  A.  665 
I   3.    Trade-marks  and  trade-naates  adjadioated« 

**Sterling." — Worcester  Brewing  Corp.  v.  Rueter  &  Co,  665w 

TREATIES. 

Treaties  and  statutes  of  the  United  States  have  always  been  practically 
put  in  the  same  class,  so  far  as  judicial  action  Is  concerned,  to  the  extent 
that  a  later  treaty  has  the  same  effect  on  a  prior  statute  that  a  later 
statute  has,  and  may  supersede  It  as  a  later  statute  may  supersede  a  prior 
treaty.    Nor  is  there  any  practical  distinction  as  between  a  statute  and  a 
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treaty  with  regard  to  its  becoming  presently  effective  withoot  awaiting 
further  legislation  which  depends  entirely  upon  its  terms. 

— ^United  Shoe  Machinery  Co.  y.  Duplessls  Shoe  Machinery  Oo.,  155 
red.    842 84  a  a  A.  76 

TREES. 

See  ^'Logs  and  Logging.** 


See  "Ejectment** 


TRESPASS  TO  TRY  TITLE. 
TRIAL 


See  "New  Trial" ;   "Witnesses." 

Trial  of  actions  hy  or  against  pariicular  classes  of  persons. 
See  "Attorney  and  Client,"  $  2. 

Trial  of  particular  civil  actions  or  proceedings. 
See  "Negligence,"  §  2. 

For  death  caused  by  operation  of  railroad,  see  ^'Railroads,"  fS  1,  2. 
For  personal  injuries,  see  "Master  and  Servant,"  §  5. 
For  services  of  attorney,  see  "Attorney  and  Client,"  §  2. 

Trial  of  criminal  prosecutions. 
See  "Criminal  Law,"  §§  10,  11 ;   "Perjury,"  S  2. 

f    1.    Instmotioiu  to  JvTT^lfeoeMdty  and  snbjeot-inatter. 

Plaintiffs,  claiming  a  lien  thereon  for  wages  under  the  statutes  of  Ver- 
mont, and  also  a  general  indebtedness,  attached  certain  logs  and  pulp 
wood  in  the  possession  of  a  contractor,  who  had  agreed  to  sell  and  de- 
liver the  same  to  defendants  in  New  Hampshire,  and  had  given  them  a 
mortgage  thereon.  Pursuant  to  some  agreement  made  between  one  of  the 
plaintiffs  and  one  of  the  defendants,  plaintiffs  released  the  attachment, 
and  the  property  was  delivered  to  defendants.  Having  obtained  a  judg- 
ment against  the  contractor,  plaintiffs  demanded  payment  of  the  same 
from  defendants,  and,  being  refused,  brought  suit  in  a  federal  court, 
alleging  that  defendants  had  promised  to  pay  such  judgment  when  the 
attachments  were  released.  This  was  denied  by  defendants,  who  claim- 
ed that  their  agreement  was  to  account  for  the  logs  In  case  plaintiffs 
established  a  lien  thereon.  The  only  witnesses  upon  the  issue  were  the 
two  persons  between  whom  the  agreement  was  made,  who  contradicted 
each  other.  Under  the  laws  of  Vermont,  defendants  would  have  had  the 
ri.i^ht  to  contest  the  validity  of  plaintiff's  lien.  Held,  that  such  laws  were 
material  as  bearing  upon  the  disputed  question  of  fact  as  to  the  actual 
agreement  made,  and  that  it  was  error  for  the  court  to  refuse  defendant's 
request  to  present  them  to  the  jury  in  its  charge. 

—Burgess  Sulphite  Fibre  Co.  v.  Drew,  157  Fed.  212.  .84  C.  C.  A.  GGO 

§   2.    ^—  Conatniotion  aad  operation. 

In  an  action  by  a  servant  against  the  master  to  recover  for  a  personal 
injury  alleged  to  have  been  caused  by  a  defective  appliance  furnished  by 
the  defendant,  expressions  used  by  the  court,  in  its  charge,  that^  under 
the  circumstances,  It  was  the  duty  of  defendant  to  furnish  and  maintain 
reasonably  safe  appliances,  are  .not  ground  for  reversal,  where  the  duty 
of  defendant  was  elsewhere  explained  as  not  being  absolute,  and  where 
at  defendant's  request  the  jury  were  specifically  instructed  at  the  close 
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of  the  charge  that  it  was  the  duty  of  the  defendant  only  to  use  reason- 
able and  ordinary  care. 

— Katahdin  Pulp  Jb  Paper  Co.  v.  Peltomaa.  156  Fed.  342 

84  C.  C.  A.  238 
S  3.    Omstody,  ••mdmot,  and  delibei«tiomfl  of  Jwy. 

A  court  has  a  wide  discretion  in  the  matter  of  charging  the  jury,  and 
may  bring  the  jury  in  at  any  time  and  give  them  additional  instructions, 
whether  requested  or  not ;  and  where  they  ask  for  additional  instructions 
on  a  particular  question  it  is  not  error  for  the  court  also  to  further  in- 
struct them  on  other  Issues. 

— Oharlt»n  ▼.  Kelly,  156  Fed.  433 84  C.  a  A.  295 

TRUSTS. 

Trust  deeds,  see  *Tklortgage«." 

f   1.    CreatioB,  ezistenoet  and  ▼•lidity^ComstrnoiiTc  trasts. 

One  of  defendants,  on  behalf  of  himself  and  his  codefendants,  who  were 
his  partners  in  the  freighting  business  in  Alaska,  entered  into  an  agree- 
ment with  plaintur  by  which  the  latter  was  to  locate  mining  claims  in 
t^e  name  of  some  one  of  defendants,  who  were  to  record  the  locations 
and  pay  the  cost  of  recording,  plaintiff  to  have  a  half  interest  in  such 
claims,  and  defendants  together  the  other  half  interest.  From  that  time 
forward  defendants  as  partners  engaged  in  dealing  in  and  working  min- 
ing claims.  Plaintiff  lociited  certain  claims,  and  delivered  the  location 
notices  to  defendants,  who  did  not,  however,  record  the  same,  but.  after 
the  time  for  recording  them  had  expired,  relocated  the  claims  for  their 
joint  benefit.  Held,  under  the  evidence,  that  defendants  became  partners 
for  mining  purposes  from  the  time  of  the  agreement  made  with  plaintiff, 
and  were  all  bound  by  such  agreement;  that  their  action  in  failing  to 
perfect  plain tiff*8  locations,  and  in  relocating  the  claims,  was  for  the 
fraudulent  purpose  of  cheating  plaintiff  of  his  half  interest;  and  that  in 
equity  they  held  such  interest  as  trustees,  for  his  benefit. 

— Cascaden  v.  Dunbar,  157  Fed.  62;   Dunbar  v.  Cascaden,  Id 

84  G.  G.  A.  566 
§   8.    EstabllsluMent  and  emf  oro«»ent  of  tr«st. 

The  rule  that,  where  a  bank  has  mingled  trust  money  with  its  own 
funds,  money  paid  out  from  such  fund  for  its  own  purixMes  win  be  pre- 
sumed to  have  been  paid  from  its  own  money,  and  not  from  the  trust 
fund,  is  qualified  by  the  further  rule  that,  if  the  mingled  fund  is  reduced 
at  any  time  below  the  amount  of  the  trust  fund,  the  latter  must  be  regard- 
ed as  dissipated,  except  as  to  such  balance^  and  sums  subsequently  added 
from  other  sources  cannot  be  treated  as  a  part  of  the  trust  fund. 

— Board  of  Com'rs  of  Crawford  County,  Ohio,  v.  Strawn,  157  Fed.  49 

84  C.  G.  A.  553 

Under  the  statutes  of  Ohio  a  county  treasurer  lias  no  authority  to  de- 
posit taxes  collected  as  a  general  deposit  in  a  bank,  and  the  bank  can 
acquire  no  title  to  money  so  deposited  as  against  the  county,  nor  can  an 
estoppel  arise  from  any  act  of  its  olllcers  which  will  prevent  its  recovery 
of  such  money  from  a  receiver  of  the  bank  when  it  can  be  identified  or 
traced  into  other  property  where  it  has  been  mixed  with  funds  of  the 
bank. 

— Board  of  Com*rs  of  Crawford  County,  Ohio,  v.  Strawn,  157  Fed.  40 

84  C.  G.  A,  553 

The  mere  misapplication  of  a  trust  fund  does  not  create  a  general  lien 
on  the  tort-feaser*s  estate,  but,  to  entitle  the  owner  to  recover  such  fund 
from  a  receiver  of  the  trustee,  it  must  be  traced  either  in  its  original 
form  or  into  specific  property  which  passed  to  the  receiver. 

— Board  of  Com*rs  of  Crawford  County,  Ohio,  v.  Strawn,  157  Fed.  49 

84  C.  C.  A.  553 

The  cashier  of  a  national  bank  in  Ohio,  at  the  time  it  went  into  the 
hands  of  a  receiver  in  insolvency,  was  a  deputy  county  treasurer,  and  had 
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tor  name  time  preylously  been  collecting  taxes  at  tiie  bank,  which  were 
deposited  in  the  bank  to  the  credit  of  the  treasurer,  and  mingled  with 
the  bank's  funda  Neither  of  such  officers  had  any  power  under  the  law 
to  make  such  deposits  nor  to  part  with  title  to  th^  money.  Of  the  funds 
of  the  bank  with  which  such  taxes  were  mingled,  a  certain  amount,  less 
than  the  trust  funds,  remained  on  hand  at  all  times,  and  there  was  a 
still  larger  amount  in  the  fund  when  the  receiver  was  appointed.  Held, 
that  the  county  was  entitled  to  recover  from  the  receiver,  as  a  part  of 
the  trust  fund,  so  much  of  the  cash  taken  possession  of  by  the  receiver 
as  equaled  the  lowest  cash  balance  remaining  in  the  bank  at  any  time 
while  the  taxes  were  being  collected,  together  with  the  collections  subse- 
quently made,  but  that  it  could  not  recover  the  proceeds  of  commercial 
paper  acquired  by  the  bank  during  such  time  and  collected  by  the  receiver, 
without  establishing  by  proof  that  the  tax  money,  or  the  fund  In  which  it 
was  mingled,  in  fact  went  into  such  paper. 

— Board  of  Com'rs  of  Crawford  County,  Ohio,  v.  Strawn,  157  Fed.  49 

84  G.  a  A.  563 

UNFAIR  COMPETITION. 

See  ••Trade-Marks  and  Trade-Names,"  §  2. 

UNITED  STATES. 

See  "CustiMns  Duties" ;  "Post  Office." 

Courts,  see  "Courts,"  §  2 ;  ••Removal  of  Causes." 

Judgment  in  state  court  as  bar  to  suit  in  United  States  court,  see  ••Judgment," 

VENDOR  AND  PURCHASER. 

See  ••Salet." 

Requirements  of  statute  of  frauds,  see  •'Frauds,  Statute  of,"  |  1. 

VERDICT. 

Review  on  appeal  or  writ  of  error,  see  ** Appeal  and  Error,"  |  8. 

VICE  PRINCIPALS. 

See  ••Master  and,£ervant,"  |  2. 

VILLAGES. 

See  ••Municipal  Corporations." 

WAGES. 

Of  servant,  see  '*Master  and  Servant,"  |  1. 


WAIVER. 

See  ••Bstoppel." 

Of  objections  to  proceedings  in  equity,  see  ••Equity,"  9  3. 

Of  pleas  in  abatement  in  criminal  prosecution,  see  ••Criminal  Law,"  9  4, 
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WASTE. 

Equity  has  jorlBdlction  of  a  suit  to  restrain  waste  by  the  cutting  and 
remoyal  of  valuable  timber,  and  incidentally  for  an  accounting  for  waste 
already  committed. 

— BeU  Y.  North  American  Ck>al  &  Coke  Co.,  155  Fed.  712 

84  a  C.  A.  60 

WAYS. 

Public  ways,  see  •'Municipal  Corporations."  |  1. 

WILLS. 

Construction  and  execution  of  trusts,  see  "Trusts.** 


WITNESSES. 

See  "EJvidence.** 

Perjury,  see  "Perjury." 

Testimony  of  accomplices,  see  "Criminal  Law,**  $  9. 

I   1.    Oo»p«teiiey^— Capaeity  and  qvmlifioatioms  Ia  generaL 

A  clerk  in  the  otBce  of  a  district  foreman  of  a  telephone  company  is 
not,  from  the  fact  of  his  position  alone,  qualified  to  testify  as  to  the  duties 
of  subforemen,  who  are  under  the  orders  of  his  chief,  on  an  issue  as  to 
whether  the  chief  duty  of  such  subforemen  was  sui)erintendence,  so  as  to 
render  the  company  liable  to  other  employ^  for  their  negligence  under 
the  Massachusetts  employers'  liability  act  (Rev.  Laws,  c.  106,  H  71-79). 
— New  England  Telephone  &  Telegraph  Co.  ▼.  Butler,  156  Fed.  321 

84  C.  C.  A.  217 

i  8«    ^—  Coafldential  relatioma  and  privilesed  ftommvaicatioiiB. 

A  letter  written  by  an  attorney  to  his  client,  advising  him  of  the 
terms  of  an  injunction  granted  against  him  in  a  suit  in  which  the  attor- 
ney is  employed,  is  not  a  privileged  communication,  since  it  contains 
nothing  in  the  way  of  a  confidential  disclosure,  and  it  is  admissible  in 
evidence  to  show  actual  notice  of  the  injunction  by  the  client 

—Aaron  v.  United  States,  155  Fed.  833 84  C.  C.  A.  67 

i  3.    Credibility,  impeaolmient,  ooatradiotioB,  and  oorroboration^— In- 
oontistent  ttatementfl  by  witness. 

Statements  made  by  a.  witness  In  a  deposition  taken  in  another  action, 
contradictory  of  his  testimony  given  in  the  cause  on  trial,  may  be  read 
in  such  cause  for  the  purpose  of  impeachment,  regardless  of  their  rele- 
vancy to  the  issues  on  trial ;  and  in  such  case  the  party  introducing  them 
is  not  required  to  read  the  entire  deposition. 

—Charlton    v.    Kelly,    156    Fed.    433 84  C.  C.  A.  295 

WORDS  AND  PHRASES. 

"Creditor."— Kabusch   v.   Hand,   156   Fed.   660 84  C.  C.  A.  372 

^'Development."— Charlton  v.  Kelly,  156  Fed.  433 84  C.  C.  A.  295 

"Knowingly  swears  falsely." — Holmgren  v.  United  States,  156  Fed.  439 

84  C.  C.  A.  301 

"Lottery."— Fltzslmmons  v.  United  States,  156  Fed.  477 84  c!  C.  a!  287 

"Offenses  against  the  United  States." — Thomas  v.  United  States  156  Fed.  897 : 

Taggart  v.   Sjuiip.   Id 84  C.  C.  A.  477 

* 'Other  valuable  deposits.'* — Webb  v.  American  Asphaltum  MIn.  Co.,  157  Fed. 

203    84  a  C.  A.  651 
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WRITS. 


Particular  iorits. 
See  "Injunction";    "Mandamus.' 
Writ  of  error,  see  "Appeal  and  Error." 

YEAR. 

Estates  for  years,  see  "Landlord  and  Tenant" 


[END    OF    VOLUME.] 

84  C.C.A.-49 
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